Rule 1.8.7 Aggregate Settlements

(Commission’s Proposed Rule — Clean Version)

A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, or in a criminal
case an aggregate agreement as to guilty or nolo contendere pleas, unless
each client gives informed written consent. The lawyer's disclosure shall
include, among other things, the existence and nature of all the claims or
pleas involved and of the participation of each person in the settlement.

COMMENT

(1]

This Rule addresses the conflict issues that arise for a lawyer when the
lawyer's clients enter into an aggregate settlement. An aggregate
settlement occurs when two or more clients who are represented by
the same lawyer resolve their claims, defenses or pleas together,
whether in a single matter or in different matters. This can occur in a
civil or criminal matter, and it includes a civil settlement made before
potential criminal charges are filed. An aggregate settlement in
criminal matters often is referred to as a “package deal”. This Rule
adds an obligation to those the lawyer has under Rule 1.7(b)
concerning a lawyer's duties when representing multiple clients in a
single matter. It also adds an obligation to those the lawyer has under
Rule 1.2(a) to abide by each client's decision whether to make, accept,
or reject an offer of settlement in a civil matter or to enter a guilty or
nolo contendere plea in a criminal case. This Rule applies whether or
not litigation is pending. However, it does not apply to class action
settlements that are subject to court approval.
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(2]

(3]

This Rule applies in criminal matters in addition to any obligation to
obtain the approval of the trial court. All plea offers, whether written or
oral, must be communicated to each client. See Rule 1.4.

This Rule permits a lawyer in a civil matter to negotiate potential
settlement terms on behalf of multiple clients, but the lawyer must
obtain the informed written consent of each client as provided in this
Rule before accepting an opposing party's aggregate settlement offer
or before making an aggregate settlement offer that would be binding
on multiple clients if an opposing party were to accept it. In addition,
Rule 1.4, concerning the lawyer's duty to communicate with each of the
lawyer's clients, applies during the negotiation of an aggregate
settlement; the lawyer is obligated to fulfill the duty to communicate
with all the clients. In making written disclosure to each client of the
existence and nature of all the claims or defenses involved and of the
participation of each person in the settlement, as is required by this
Rule in obtaining informed written consent, the lawyer ordinarily must
include the material terms of the settlement, what each of the lawyer's
clients would receive or pay if the settlement were accepted, and the
method by which expenses (including any expenses already paid by
the lawyer and any expenses to be paid out of the settlement
proceeds) would be apportioned among them. The disclosure also
must include the amount of any fee and of any expense
reimbursement the lawyer would receive from the settlement. If the
lawyer does not yet know the total amount of expenses to be
reimbursed, the lawyer must disclose the amounts then known and
make a good faith estimate of additional expenses. See also Rule
1.0(e) (definition of informed consent).



[4]

[5]

The aggregate settlement that is the topic of this Rule is the agreement
with the adverse parties. The Rule does not address any process by
which the jointly-represented clients determine how to share the
benefits or burdens of that settlement. For example, this Rule does not
prevent a lawyer in a civil matter from participating in making an
aggregate settlement although the allocation of the benefits or burdens
of the settlement is delayed for subsequent agreement among the
lawyer's clients, so long as the lawyer complies with the written
disclosure and consent requirements of the Rule. See Comment [3].
Also, provided a lawyer complies with those disclosure and consent
requirements, this Rule does not prevent the lawyer from assisting the
jointly-represented clients from agreeing at any time to a procedure by
which a third-party neutral would be authorized to determine what each
of the clients would receive or pay if the settlement were accepted, and
the method by which expenses (including any expenses already paid
by the lawyer and any expenses to be paid out of the settlement
proceeds) would be apportioned among them.

A lawyer's obligation to make a written disclosure and obtain written
consent is satisfied when the lawyer makes the required disclosure,
and the clients give consent, on the record in court before a licensed
court reporter that transcribes the disclosure and consent. See the
definition of “written” in Rule 1.0.1(n).
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Rule 1.8.7 Aggregate Settlements

(Commission’s Proposed Rule – Clean Version)


A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregate agreement as to guilty or nolo contendere pleas, unless each client gives informed written consent.  The lawyer's disclosure shall include, among other things, the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.


COMMENT


[1]
This Rule addresses the conflict issues that arise for a lawyer when the lawyer's clients enter into an aggregate settlement.  An aggregate settlement occurs when two or more clients who are represented by the same lawyer resolve their claims, defenses or pleas together, whether in a single matter or in different matters.  This can occur in a civil or criminal matter, and it includes a civil settlement made before potential criminal charges are filed.  An aggregate settlement in criminal matters often is referred to as a “package deal”.  This Rule adds an obligation to those the lawyer has under Rule 1.7(b) concerning a lawyer's duties when representing multiple clients in a single matter.  It also adds an obligation to those the lawyer has under Rule 1.2(a) to abide by each client's decision whether to make, accept, or reject an offer of settlement in a civil matter or to enter a guilty or nolo contendere plea in a criminal case.  This Rule applies whether or not litigation is pending.  However, it does not apply to class action settlements that are subject to court approval.  


[2]
This Rule applies in criminal matters in addition to any obligation to obtain the approval of the trial court.  All plea offers, whether written or oral, must be communicated to each client. See Rule 1.4.


[3]
This Rule permits a lawyer in a civil matter to negotiate potential settlement terms on behalf of multiple clients, but the lawyer must obtain the informed written consent of each client as provided in this Rule before accepting an opposing party's aggregate settlement offer or before making an aggregate settlement offer that would be binding on multiple clients if an opposing party were to accept it.  In addition, Rule 1.4, concerning the lawyer's duty to communicate with each of the lawyer's clients, applies during the negotiation of an aggregate settlement; the lawyer is obligated to fulfill the duty to communicate with all the clients.  In making written disclosure to each client of the existence and nature of all the claims or defenses involved and of the participation of each person in the settlement, as is required by this Rule in obtaining informed written consent, the lawyer ordinarily must include the material terms of the settlement, what each of the lawyer's clients would receive or pay if the settlement were accepted, and the method by which expenses (including any expenses already paid by the lawyer and any expenses to be paid out of the settlement proceeds) would be apportioned among them.  The disclosure also must include the amount of any fee and of any expense reimbursement the lawyer would receive from the settlement.  If the lawyer does not yet know the total amount of expenses to be reimbursed, the lawyer must disclose the amounts then known and make a good faith estimate of additional expenses.  See also Rule 1.0(e) (definition of informed consent).


[4]
The aggregate settlement that is the topic of this Rule is the agreement with the adverse parties.  The Rule does not address any process by which the jointly-represented clients determine how to share the benefits or burdens of that settlement.  For example, this Rule does not prevent a lawyer in a civil matter from participating in making an aggregate settlement although the allocation of the benefits or burdens of the settlement is delayed for subsequent agreement among the lawyer's clients, so long as the lawyer complies with the written disclosure and consent requirements of the Rule. See Comment [3].  Also, provided a lawyer complies with those disclosure and consent requirements, this Rule does not prevent the lawyer from assisting the jointly-represented clients from agreeing at any time to a procedure by which a third-party neutral would be authorized to determine what each of the clients would receive or pay if the settlement were accepted, and the method by which expenses (including any expenses already paid by the lawyer and any expenses to be paid out of the settlement proceeds) would be apportioned among them.


[5]
A lawyer's obligation to make a written disclosure and obtain written consent is satisfied when the lawyer makes the required disclosure, and the clients give consent, on the record in court before a licensed court reporter that transcribes the disclosure and consent.  See the definition of “written” in Rule 1.0.1(n).
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