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Rule 1.16 Declining Or Terminating Representation 
 (Commission’s Proposed Rule – Clean Version) 

 
 
(a) Except as stated in paragraph (c), a lawyer shall not represent a client 

or, where representation has commenced, shall withdraw from the 
representation of a client if: 

 
(1) the lawyer knows or reasonably should know that the 

representation will result in violation of these Rules or of the 
State Bar Act; 

 
(2) the lawyer's physical or mental condition materially impairs the 

lawyer's ability to represent the client competently; or 
 
(3) the client discharges the lawyer. 

 
(b) Except as stated in paragraph (c), a lawyer may withdraw from 

representing a client if: 
 

(1) the client insists upon presenting a claim or defense in litigation, 
or asserting a position or making a demand in a non-litigation 
matter, that is not warranted under existing law and cannot be 
supported by good faith argument for an extension, 
modification, or reversal of existing law; 

 
(2) the client either seeks to pursue a criminal or fraudulent course 

of conduct or has used the lawyer's services to advance a 
course of conduct that the lawyer reasonably believes was a 
crime or fraud; 

 
(3) the client insists that the lawyer pursue a course of conduct that 

is criminal or fraudulent; 

(4) the client by other conduct renders it unreasonably difficult for 
the lawyer to carry out the employment effectively; 

 
(5) the client breaches a material term of an agreement with or 

obligation to the lawyer relating to the representation, and the 
lawyer has given the client a reasonable warning after the 
breach that the lawyer will withdraw unless the client fulfills the 
agreement or performs the obligation; 

 
(6) the client knowingly and freely assents to termination of the 

representation;  
 
(7) the lawyer believes in good faith that the inability to work with 

co-counsel makes it in the best interests of the client to 
withdraw from the representation; 

 
(8) the lawyer's mental or physical condition renders it difficult for 

the lawyer to carry out the employment effectively; 
 
(9) a continuation of the representation is likely to result in a 

violation of these Rules or the State Bar Act; or 
 
(10) the lawyer believes in good faith, in a proceeding pending 

before a tribunal, that the tribunal will find the existence of other 
good cause for withdrawal. 

 
(c) If permission for termination of a representation is required by the rules 

of a tribunal, a lawyer shall not terminate a representation before that 
tribunal without its permission. 
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(d) A lawyer shall not terminate a representation until the lawyer has taken 
reasonable steps to avoid reasonably foreseeable prejudice to the 
rights of the client, such as giving the client sufficient notice to permit 
the client to retain other counsel, and complying with paragraph (e). 

 
(e) Upon the termination of a representation for any reason: 
 

(1) Subject to any applicable protective order, non-disclosure 
agreement or statutory limitation, the lawyer promptly shall 
release to the client, at the request of the client, all client 
materials and property.  “Client materials and property” includes 
correspondence, pleadings, deposition transcripts, experts' 
reports and other writings, exhibits, and physical evidence, 
whether in tangible, electronic or other form, and other items 
reasonably necessary to the client's representation, whether the 
client has paid for them or not; and 

 
(2) The lawyer promptly shall refund any part of a fee or expense 

paid in advance that the lawyer has not earned or incurred. This 
provision is not applicable to a true retainer fee paid solely for 
the purpose of ensuring the availability of the lawyer for the 
matter.  

 
 
COMMENT 
 
[1] A lawyer should not accept a representation unless the lawyer 

reasonably believes the lawyer can complete the representation in 
compliance with these Rules and the State Bar Act.  A lawyer has the 
obligation or option to withdraw only in the circumstances and only in 
the manner described in this Rule.  This requirement applies, without 

limitation, to any sale under Rule 1.17.  Ordinarily, a representation in 
a matter is completed when the agreed-upon assistance has been 
concluded.  See Rules 1.2(c) and 6.5.  A lawyer can be subject to 
discipline for improperly threatening to terminate a representation.  
(See In the Matter of Shalant 4 Cal. State Bar Ct. Rptr. 829. 

 
Mandatory Withdrawal 
 
[2] A lawyer ordinarily must decline or withdraw from representation if the 

client demands that the lawyer engage in conduct that would violate 
these Rules or the State Bar Act.  The references to these Rules and 
to the State Bar Act in paragraphs (a)(1) and (b)(3) reflect the primacy 
of the lawyer's duties, for example, under Business and Professions 
Code sections 6067, 6068, 6103, and 6106.  The lawyer is not obliged 
to decline or withdraw simply because the client suggests such a 
course of conduct; a client might make such a suggestion in the hope 
that a lawyer will not be constrained by a professional obligation.  
Depending on the circumstances, when the client's conduct permits the 
lawyer to withdraw, or to seek permission to withdraw where that is 
required, the lawyer might consider counseling the client regarding the 
client's conduct, limiting the scope of the representation, or aiding the 
client in rectifying the client's prior conduct.  See Rules 1.2(c) and 1.4. 

 
[3] When a lawyer has been appointed to represent a client, withdrawal 

ordinarily requires approval of the appointing authority.  See also Rule 
6.2. 

 
[4] A lawyer is not subject to discipline for withdrawing under paragraph 

(a)(1) or (2) if the lawyer has acted reasonably under the facts and 
circumstances known to the lawyer, even if that belief later is shown to 
have been wrong. 
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Optional Withdrawal 
 
[5] Paragraph (b)(2) permits  a lawyer to withdraw from a representation 

even if the lawyer is not asked to participate in or further a course of 
action that the lawyer reasonably believes is criminal or fraudulent, for 
a lawyer is not required to be associated with such conduct.  Even 
when a withdrawal is in these circumstances, the lawyer must comply 
with his or her duties under Rule 1.6 and Business and Professions 
Code section 6068(e).  

 
[6] Paragraph (b)(5) allows  a lawyer to withdraw from a representation if 

the client refuses to abide by a material term of an agreement relating 
to the representation, such as an agreement concerning fees, court 
costs or other expenses, or an agreement limiting the objectives of the 
representation. 

 
Permission to Withdraw 
 
[7] Lawyers must comply with their obligations to their clients under Rule 

1.6 and Business and Professions Code 6068(e), and to the courts 
under Rule 3.3 when seeking permission to withdraw under paragraph 
(c).  If a tribunal denies a lawyer permission to withdraw, the lawyer is 
obligated to comply with the tribunal's order.  See Business and 
Professions Code sections 6068(b) and 6103.  This duty applies even 
if the lawyer sought permission to withdraw because of a conflict of 
interest. Regarding withdrawal from limited scope representations that 
involve court appearances, compliance with Rules 3.36 and 5.71 of the 
California Rules of Court satisfies paragraph (c). 

 
 
 

Assisting the Client upon Withdrawal 
 
[8] Paragraph (d) requires the lawyer to take “reasonable steps to avoid 

reasonably foreseeable prejudice to the rights of the client.”  These 
steps will vary according to the circumstances.  Absent special 
circumstances, “reasonable steps” do not include providing additional 
services to the client once the successor counsel has been employed 
and the lawyer has satisfied paragraph (e).  The lawyer must satisfy 
paragraph (d) even if the lawyer has been unfairly discharged by the 
client. 

 
[9] Paragraph (e) states a lawyer's duties when, after termination of a 

representation for any reason, new counsel seeks to obtain client files 
from the lawyer.  It applies to client papers and property held by a 
lawyer in any form or format and codifies existing case law.  (See 
Academy of California Optometrists v. Superior Court (1975) 51 
Cal.App.3d 999 [124 Cal.Rptr. 668]; Weiss v. Marcus (1975) 51 
Cal.App.3d 590 [124 Cal.Rptr. 297].)  See Penal Code sections 1054.2 
and 1054.10 for examples of statutory restrictions on whether a lawyer 
may release client papers.  Other statutory provisions might require the 
lawyer to provide client papers to someone other than the client, and in 
those situations paragraph (e) is intended to apply equally to the duty 
to provide papers to that other person.  See Penal Code section 
1054.2(b).  Paragraph (e) also requires the lawyer to “promptly” return 
unearned fees paid in advance.  If a client disputes the amount to be 
returned, the lawyer shall comply with Rule 1.15. 

 
[10] A lawyer's duty under paragraph (e)(1) to release “writings” to the client 

includes all writings as defined in Evidence Code section 250.  A 
lawyer must comply with paragraph (e)(1) without regard to whether 
the client has complied with an obligation to pay the lawyer's fees and 
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costs.  Paragraph (e)(1) does not prohibit a lawyer from making, at the 
lawyer's own expense, and retaining copies of papers released to the 
client, or to prohibit a claim for the recovery of the lawyer's expense in 
any subsequent legal proceeding.  Paragraph (e)(1) also does not 
affirmatively grant to the lawyer a right to retain copies of client papers 
or to recover the cost of copying them; these are issues that might be 
determined by contract, court order, or rule of law. 

 
 
 
 
 



Rule 1.16 Declining Or Terminating Representation

 (Commission’s Proposed Rule – Clean Version)


(a)
Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:


(1)
the lawyer knows or reasonably should know that the representation will result in violation of these Rules or of the State Bar Act;


(2)
the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client competently; or


(3)
the client discharges the lawyer.


(b)
Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:


(1)
the client insists upon presenting a claim or defense in litigation, or asserting a position or making a demand in a non-litigation matter, that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law;


(2)
the client either seeks to pursue a criminal or fraudulent course of conduct or has used the lawyer's services to advance a course of conduct that the lawyer reasonably believes was a crime or fraud;


(3)
the client insists that the lawyer pursue a course of conduct that is criminal or fraudulent;


(4)
the client by other conduct renders it unreasonably difficult for the lawyer to carry out the employment effectively;


(5)
the client breaches a material term of an agreement with or obligation to the lawyer relating to the representation, and the lawyer has given the client a reasonable warning after the breach that the lawyer will withdraw unless the client fulfills the agreement or performs the obligation;


(6)
the client knowingly and freely assents to termination of the representation; 


(7)
the lawyer believes in good faith that the inability to work with co-counsel makes it in the best interests of the client to withdraw from the representation;


(8)
the lawyer's mental or physical condition renders it difficult for the lawyer to carry out the employment effectively;


(9)
a continuation of the representation is likely to result in a violation of these Rules or the State Bar Act; or


(10)
the lawyer believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal.


(c)
If permission for termination of a representation is required by the rules of a tribunal, a lawyer shall not terminate a representation before that tribunal without its permission.


(d)
A lawyer shall not terminate a representation until the lawyer has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, such as giving the client sufficient notice to permit the client to retain other counsel, and complying with paragraph (e).


(e)
Upon the termination of a representation for any reason:


(1)
Subject to any applicable protective order, non-disclosure agreement or statutory limitation, the lawyer promptly shall release to the client, at the request of the client, all client materials and property.  “Client materials and property” includes correspondence, pleadings, deposition transcripts, experts' reports and other writings, exhibits, and physical evidence, whether in tangible, electronic or other form, and other items reasonably necessary to the client's representation, whether the client has paid for them or not; and


(2)
The lawyer promptly shall refund any part of a fee or expense paid in advance that the lawyer has not earned or incurred. This provision is not applicable to a true retainer fee paid solely for the purpose of ensuring the availability of the lawyer for the matter. 


COMMENT


[1]
A lawyer should not accept a representation unless the lawyer reasonably believes the lawyer can complete the representation in compliance with these Rules and the State Bar Act.  A lawyer has the obligation or option to withdraw only in the circumstances and only in the manner described in this Rule.  This requirement applies, without limitation, to any sale under Rule 1.17.  Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been concluded.  See Rules 1.2(c) and 6.5.  A lawyer can be subject to discipline for improperly threatening to terminate a representation.  (See In the Matter of Shalant 4 Cal. State Bar Ct. Rptr. 829.


Mandatory Withdrawal


[2]
A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer engage in conduct that would violate these Rules or the State Bar Act.  The references to these Rules and to the State Bar Act in paragraphs (a)(1) and (b)(3) reflect the primacy of the lawyer's duties, for example, under Business and Professions Code sections 6067, 6068, 6103, and 6106.  The lawyer is not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client might make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.  Depending on the circumstances, when the client's conduct permits the lawyer to withdraw, or to seek permission to withdraw where that is required, the lawyer might consider counseling the client regarding the client's conduct, limiting the scope of the representation, or aiding the client in rectifying the client's prior conduct.  See Rules 1.2(c) and 1.4.

[3]
When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority.  See also Rule 6.2.

[4]
A lawyer is not subject to discipline for withdrawing under paragraph (a)(1) or (2) if the lawyer has acted reasonably under the facts and circumstances known to the lawyer, even if that belief later is shown to have been wrong.


Optional Withdrawal

[5]
Paragraph (b)(2) permits  a lawyer to withdraw from a representation even if the lawyer is not asked to participate in or further a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct.  Even when a withdrawal is in these circumstances, the lawyer must comply with his or her duties under Rule 1.6 and Business and Professions Code section 6068(e). 


[6]
Paragraph (b)(5) allows  a lawyer to withdraw from a representation if the client refuses to abide by a material term of an agreement relating to the representation, such as an agreement concerning fees, court costs or other expenses, or an agreement limiting the objectives of the representation.


Permission to Withdraw


[7]
Lawyers must comply with their obligations to their clients under Rule 1.6 and Business and Professions Code 6068(e), and to the courts under Rule 3.3 when seeking permission to withdraw under paragraph (c).  If a tribunal denies a lawyer permission to withdraw, the lawyer is obligated to comply with the tribunal's order.  See Business and Professions Code sections 6068(b) and 6103.  This duty applies even if the lawyer sought permission to withdraw because of a conflict of interest. Regarding withdrawal from limited scope representations that involve court appearances, compliance with Rules 3.36 and 5.71 of the California Rules of Court satisfies paragraph (c).


Assisting the Client upon Withdrawal


[8]
Paragraph (d) requires the lawyer to take “reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client.”  These steps will vary according to the circumstances.  Absent special circumstances, “reasonable steps” do not include providing additional services to the client once the successor counsel has been employed and the lawyer has satisfied paragraph (e).  The lawyer must satisfy paragraph (d) even if the lawyer has been unfairly discharged by the client.


[9]
Paragraph (e) states a lawyer's duties when, after termination of a representation for any reason, new counsel seeks to obtain client files from the lawyer.  It applies to client papers and property held by a lawyer in any form or format and codifies existing case law.  (See Academy of California Optometrists v. Superior Court (1975) 51 Cal.App.3d 999 [124 Cal.Rptr. 668]; Weiss v. Marcus (1975) 51 Cal.App.3d 590 [124 Cal.Rptr. 297].)  See Penal Code sections 1054.2 and 1054.10 for examples of statutory restrictions on whether a lawyer may release client papers.  Other statutory provisions might require the lawyer to provide client papers to someone other than the client, and in those situations paragraph (e) is intended to apply equally to the duty to provide papers to that other person.  See Penal Code section 1054.2(b).  Paragraph (e) also requires the lawyer to “promptly” return unearned fees paid in advance.  If a client disputes the amount to be returned, the lawyer shall comply with Rule 1.15.


[10]
A lawyer's duty under paragraph (e)(1) to release “writings” to the client includes all writings as defined in Evidence Code section 250.  A lawyer must comply with paragraph (e)(1) without regard to whether the client has complied with an obligation to pay the lawyer's fees and costs.  Paragraph (e)(1) does not prohibit a lawyer from making, at the lawyer's own expense, and retaining copies of papers released to the client, or to prohibit a claim for the recovery of the lawyer's expense in any subsequent legal proceeding.  Paragraph (e)(1) also does not affirmatively grant to the lawyer a right to retain copies of client papers or to recover the cost of copying them; these are issues that might be determined by contract, court order, or rule of law.
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