
Rule 1.18: Duties to Prospective Client 
(Commission's Proposed Rule) 

 
 
(a) A person who, directly or through an authorized representative, consults 

a lawyer for the purpose of retaining the lawyer or securing legal service 
or advice from the lawyer in the lawyer’s professional capacity, is a 
prospective client.  

 
(b) Even when no lawyer-client relationship ensues, a lawyer who has 

communicated with a prospective client shall not use or reveal 
confidential information learned as a result of the consultation, except as 
Rule 1.9 would permit with respect to information of a former client. 
 

(c) A lawyer subject to paragraph (b) shall not represent a client with 
interests materially adverse to those of a prospective client in the same 
or a substantially related matter if the lawyer received confidential 
information from the prospective client that is material to the matter, 
except as provided in paragraph (d).  If a lawyer is prohibited from 
representation under this paragraph, no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or continue 
representation in such a matter, except as provided in paragraph (d). 

 
(d) When the lawyer has received information that prohibits representation 

as defined in paragraph (c), representation of the affected client is 
permissible if both the affected client and the prospective client have 
given informed written consent. 

 
COMMENT 
 
[1] Prospective clients, like clients, may disclose information to a lawyer, 

place documents or other property in the lawyer’s custody, or rely on 
the lawyer’s advice.  A lawyer’s discussions with a prospective client 

usually are limited in time and depth and leave both the prospective 
client and the lawyer free, and sometimes required, to proceed no 
further.  Hence, although the range of a prospective client’s 
information that is protected is the same as that of a client, a law firm is 
permitted, in the limited circumstances provided under paragraph (d), 
to accept or continue representation of a client with interests adverse 
to the prospective client in the subject matter of the consultation. See 
Comments [3] and [4].  As used in this Rule, prospective client 
includes an authorized representative of the client. 

 
[2] Not all persons who communicate information to a lawyer are entitled 

to protection under this Rule.  A person who by any means 
communicates information unilaterally to a lawyer, without any 
reasonable expectation that the lawyer is willing to discuss the 
possibility of forming a client-lawyer relationship or to discuss the 
prospective client’s matter in the lawyer’s professional capacity, is not 
a “prospective client” within the meaning of paragraph (a).  Similarly, a 
person who discloses information to a lawyer after the lawyer has 
stated his or her unwillingness or inability to consult with the person in 
the lawyer’s professional capacity would not have such a reasonable 
expectation. See People v. Gionis (1995) 9 Cal.4th 1196 [40 
Cal.Rptr.2d 456].  In addition, a person who communicates 
information to a lawyer for purposes that do not include a good faith 
intention to retain the lawyer in the subject matter of the 
communication is not a prospective client within the meaning of this 
Rule. 

 
[2A] Whether a lawyer’s representations or conduct evidence a willingness 

to participate in a consultation is examined from the viewpoint of the 



reasonable expectations of the prospective client.  The factual 
circumstances relevant to the existence of a consultation include, for 
example: whether the parties meet by pre-arrangement or by chance; 
the prior relationship, if any, of the parties; whether the 
communications between the parties took place in a public or private 
place; the presence or absence of third parties; the duration of the 
communication; and, most important, the demeanor of the parties, 
particularly any conduct of the attorney encouraging or discouraging 
the communication and conduct of either party suggesting an 
understanding that the communication is or is not confidential. 

 
[3] It is often necessary for a prospective client to reveal information to the 

lawyer during an initial consultation prior to the decision about 
formation of a client-lawyer relationship.  The lawyer often must learn 
such information to determine whether there is a conflict of interest 
with an existing client and whether the matter is one that the lawyer is 
willing to undertake.  Sometimes the lawyer must investigate further 
after the initial consultation with the prospective client to determine 
whether the matter is one the lawyer is willing or able to undertake.  
Regardless of whether the lawyer has learned such information during 
the initial consultation or during the subsequent investigation, 
paragraph (b) prohibits the lawyer from using or revealing that 
information, except as permitted by Rule 1.9, even if the client or 
lawyer decides not to proceed with the representation.  The duty 
exists regardless of how brief the initial conference may be. 

 
[4] In order to avoid acquiring information from a prospective client that 

would prohibit representation as provided in paragraph (c), a lawyer 
considering whether or not to undertake a new matter must limit the 
initial interview to only such information as reasonably appears 
necessary for that purpose.  Where the information indicates that a 

conflict of interest or other reason for non-representation exists, the 
lawyer should so inform the prospective client or decline the 
representation.  If the prospective client wishes to retain the lawyer, 
and if consent is possible under Rules 1.7 and 1.9, then consent from 
all affected present or former clients must be obtained before 
accepting the representation. 

 
[5] A lawyer may condition conversations with a prospective client on the 

person’s informed consent that information disclosed during the 
consultation will not prohibit the lawyer from representing a different 
client in the matter. See Rule 1.0.1(e) for the definition of informed 
consent.  However, the lawyer must take reasonable measures to 
avoid exposure to more information that prohibits representation than 
is reasonably necessary to determine whether to represent the 
prospective client.  

 
[6] Even in the absence of an agreement with the prospective client, under 

paragraph (c), the lawyer is not prohibited from either accepting or 
continuing the representation of a client with interests materially 
adverse to those of the prospective client in the same or a substantially 
related matter unless the lawyer has received from the prospective 
client information that is material to the matter.  For a discussion of the 
meaning of “materially adverse” as used in paragraph (c), see Rule 
1.9, comment [7].  For a discussion of the meaning of “substantially 
related” as used in paragraph (c), see Rule 1.9, comments [4] – [6].   

 
[7] Under paragraph (c), the prohibition in this Rule is imputed to other 

lawyers as provided in Rule 1.10, but, under paragraph (d)(1), the 
consequences of imputation may be avoided if the lawyer obtains the 
informed written consent of both the prospective and affected clients.  

 



[8] Rule 1.18 leaves open the issue of whether, in a particular matter, use 
of a timely screen will avoid the imputation of a conflict of interest 
under paragraph (c). Whether timely implementation of a screen will 
avoid imputation of a conflict of interest in litigation, transactional, or 
other contexts is a matter of case law. 

 
[9] For the duty of competence of a lawyer who gives assistance on the 

merits of a matter to a prospective client, see Rule 1.1.  For a lawyer’s 
duties when a prospective client entrusts valuables or papers to the 
lawyer’s care, see Rule 1.15. 

 



Rule 1.18: Duties to Prospective Client

(Commission's Proposed Rule Following Review of Public Comments)


(a)
A person who, directly or through an authorized representative, consults a lawyer for the purpose of retaining the lawyer or securing legal service or advice from the lawyer in the lawyer’s professional capacity, is a prospective client. 

(b)
Even when no lawyer-client relationship ensues, a lawyer who has communicated with a prospective client shall not use or reveal confidential information learned as a result of the consultation, except as Rule 1.9 would permit with respect to information of a former client.


(c)
A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received confidential information from the prospective client that is material to the matter, except as provided in paragraph (d).  If a lawyer is prohibited from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).


(d)
When the lawyer has received information that prohibits representation as defined in paragraph (c), representation of the affected client is permissible if both the affected client and the prospective client have given informed written consent.


COMMENT


[1]
Prospective clients, like clients, may disclose information to a lawyer, place documents or other property in the lawyer’s custody, or rely on the lawyer’s advice.  A lawyer’s discussions with a prospective client usually are limited in time and depth and leave both the prospective client and the lawyer free, and sometimes required, to proceed no further.  Hence, although the range of a prospective client’s information that is protected is the same as that of a client, a law firm is permitted, in the limited circumstances provided under paragraph (d), to accept or continue representation of a client with interests adverse to the prospective client in the subject matter of the consultation. See Comments [3] and [4].  As used in this Rule, prospective client includes an authorized representative of the client.


[2]
Not all persons who communicate information to a lawyer are entitled to protection under this Rule.  A person who by any means communicates information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-lawyer relationship or to discuss the prospective client’s matter in the lawyer’s professional capacity, is not a “prospective client” within the meaning of paragraph (a).  Similarly, a person who discloses information to a lawyer after the lawyer has stated his or her unwillingness or inability to consult with the person in the lawyer’s professional capacity would not have such a reasonable expectation. See People v. Gionis (1995) 9 Cal.4th 1196 [40 Cal.Rptr.2d 456].  In addition, a person who communicates information to a lawyer for purposes that do not include a good faith intention to retain the lawyer in the subject matter of the communication is not a prospective client within the meaning of this Rule.


[2A]
Whether a lawyer’s representations or conduct evidence a willingness to participate in a consultation is examined from the viewpoint of the reasonable expectations of the prospective client.  The factual circumstances relevant to the existence of a consultation include, for example: whether the parties meet by pre-arrangement or by chance; the prior relationship, if any, of the parties; whether the communications between the parties took place in a public or private place; the presence or absence of third parties; the duration of the communication; and, most important, the demeanor of the parties, particularly any conduct of the attorney encouraging or discouraging the communication and conduct of either party suggesting an understanding that the communication is or is not confidential.


[3]
It is often necessary for a prospective client to reveal information to the lawyer during an initial consultation prior to the decision about formation of a client-lawyer relationship.  The lawyer often must learn such information to determine whether there is a conflict of interest with an existing client and whether the matter is one that the lawyer is willing to undertake.  Sometimes the lawyer must investigate further after the initial consultation with the prospective client to determine whether the matter is one the lawyer is willing or able to undertake.  Regardless of whether the lawyer has learned such information during the initial consultation or during the subsequent investigation, paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the representation.  The duty exists regardless of how brief the initial conference may be.


[4]
In order to avoid acquiring information from a prospective client that would prohibit representation as provided in paragraph (c), a lawyer considering whether or not to undertake a new matter must limit the initial interview to only such information as reasonably appears necessary for that purpose.  Where the information indicates that a conflict of interest or other reason for non-representation exists, the lawyer should so inform the prospective client or decline the representation.  If the prospective client wishes to retain the lawyer, and if consent is possible under Rules 1.7 and 1.9, then consent from all affected present or former clients must be obtained before accepting the representation.


[5]
A lawyer may condition conversations with a prospective client on the person’s informed consent that information disclosed during the consultation will not prohibit the lawyer from representing a different client in the matter. See Rule 1.0.1(e) for the definition of informed consent.  However, the lawyer must take reasonable measures to avoid exposure to more information that prohibits representation than is reasonably necessary to determine whether to represent the prospective client. 


[6]
Even in the absence of an agreement with the prospective client, under paragraph (c), the lawyer is not prohibited from either accepting or continuing the representation of a client with interests materially adverse to those of the prospective client in the same or a substantially related matter unless the lawyer has received from the prospective client information that is material to the matter.  For a discussion of the meaning of “materially adverse” as used in paragraph (c), see Rule 1.9, comment [7].  For a discussion of the meaning of “substantially related” as used in paragraph (c), see Rule 1.9, comments [4] – [6].  


[7]
Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in Rule 1.10, but, under paragraph (d)(1), the consequences of imputation may be avoided if the lawyer obtains the informed written consent of both the prospective and affected clients. 


[8]
Rule 1.18 leaves open the issue of whether, in a particular matter, use of a timely screen will avoid the imputation of a conflict of interest under paragraph (c). Whether timely implementation of a screen will avoid imputation of a conflict of interest in litigation, transactional, or other contexts is a matter of case law.

[9]
For the duty of competence of a lawyer who gives assistance on the merits of a matter to a prospective client, see Rule 1.1.  For a lawyer’s duties when a prospective client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.
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