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McCurdy, Lauren

From: Kevin Mohr [kemohr@charter.net]
Sent: Sunday, September 27, 2009 9:35 AM
To: Stan Lamport; Linda Foy; Kurt Melchior; Anthonie Voogd
Cc: Harry Sondheim; Difuntorum, Randall; McCurdy, Lauren; Lee, Mimi; Kevin Mohr G
Subject: RRC - 3-600 [1.13] - III.KK - October 16-17, 2009 Meeting Materials
Attachments: RRC - 3-600 [1-13] - Rule - DFT11 (09-25-09) - Cf. to DFT10.pdf; RRC - 3-600 [1-13] - Dash, 

Intro, Rule, Comment, Pub Com - COMBO - DFT1 (09-26-09)-Marked.pdf; RRC - 3-600 
[1-13] - Public Comment Chart - By Commenter - DFT1 (09-25-09)RD-KEM.doc; RRC - 3-600 
[1-13] - Compare - Introduction - DFT1 (09-26-09)KEM.doc; RRC - 3-600 [1-13] - Dashboard 
- ADOPT - DFT1 (09-26-09)KEM.doc; RRC - 3-600 [1-13] - Compare - Rule & Comment 
Explanation - DFT1 (09-25-09)KEM.doc

Greetings: 
 
PLEASE SEE "DEADLINE," below. 
 
I've attached the following: 
 
1.   A single scaled PDF that includes the following documents: 

a.   Dashboard, Draft 1 (9/26/09)KEM; 
 
b.   Introduction, Draft 1 (9/26/09)KEM; 
 
c.   Rule & Comment Comparison Chart, Draft 1 (9/25/09)KEM; 
 
d.   Public Comment Chart, Draft 1 (9/25/09)RD-KEM. 
 
2.   Word versions of each document in item #1. 
 
3.   A PDF showing the changes I've recommended to Draft 10, the draft that is the basis for the 
Rule & Comment comparison chart.  My recommendations are primarily to update the language 
per Commission actions in the intervening year since we last revised the rule. 
 
 
KEM Notes:  I've added highlights to the attached COMBO PDF with Adobe's highlight tool to 
focus you on the changes to the rule I've proposed [that's why the file is named "Marked" at the 
end].  Here are the issues: 
 
1.   Dashboard.  We'll enter the vote after the October meeting.  However, there are several issues: 

a.   Substantially rejected. Do you agree the Model Rule has been substantially rejected.  I think we 
should so state given our rejection of the 2003 revisions to MR 1.13. See Introduction. 
 
b.    Dissent/Minority. Do you agree that there is no dissent?  I know Tony preferred the MR 1.13 
approach that permits reporting out but he has not submitted a dissent.  Tony, if you want to dissent 
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from this rule, please provide us w/ a short statement that we can include in the Introduction. 
 
c.   Stakeholders. I'm not aware of any stakeholders, though arguably the government lawyers 
might want a whistle blowing provision (well, some government lawyers might want one).  I would 
stick w/ no stakeholders. 
 
d.    Controversy. Although we have not received public comment arguing that we should go w/ the 
ABA approach, I think it fair to state that the rule is moderately controversial because of the 
potential "conflict" w the SEC rules.  Should we mention this?  I think we should so that neither the 
BOG nor the S.Ct. is surprised by public comment.  See also Intro at paragraph 5. 
 
2.   Introduction.  Please review to see if you agree with how I have characterized the Rule.  I've 
tried to conform it as much as possible to the Introduction to Rule 1.6 in explaining the 
Commission's rationale for diverging from the Model Rule.  The Intro should not be a treatise.  As 
it has developed, it has been used to call the reader's attention to the principal differences with the 
Model Rule, briefly explain the Commission's rationale for the difference, and to provide cross-
references to the specifics in the Comparison Chart. 

a.   Paragraph 5.  Should we include paragraph 5 or is it a red herring?  Given the Ethics Alert 
referenced there, I feel we should at least make BOG and S.Ct. aware of the potential issue. 
 
3.   Rule & Comment Comparison Charts. I've highlighted those parts where I have questions.  I 
have specific suggestions/questions at the following footnotes & related text: 

a.   Note 1. Is there any reason why we can't use the Model Rule language in (a) so that it would 
provide:  "A lawyer employed or retained by an organization shall conform his or her 
representation, etc.," and continue w/ our changes as explained in the third column. 
 
b.   Note 2.  In light of our adoption of 4.3 since Rule 1.13 was approved, should we make my 
suggested changes?  Don't spend much time on this.  I don't think our revisions hurt, but the 
double-charging contingent might not like the language we've added to paragraph (f). 
 
c.   Note 3. Do you agree we should restore "or by the shareholders"? 
 
d.   Note 4. Do you agree w/ restoring the language? 
 
e.   Note 5. Do you agree we should cite to both 6068(e)(1) and Rule 1.6. 
 
f.   Note 6. We've rejected "or by law" in Rule 1.6.  Should we delete it here? 
 
g.   Note 7. Should we delete "potential"?  I don't see how it adds anything. 
 
h.   Note 8. Do you agree w/ restoring "in"? 
 
i.   Note 10. Given the numbering convention the Commission has adopted for the rule counterparts 
in MR 1.8, I've suggested that we refer to "the 1.8 series of rules."  Do you agree? 
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4.   Public Comment Chart. I've made no changes to Randy's fine public comment chart except to 
resort the comments alphabetically by commenter. 
 
5.    Proposed Draft 11. As to the proposed Draft 14, I've included it so you can quickly see the 
revisions I've suggested. 
 
6.    All the Word documents are clean versions. 
 
 
DEADLINE. The agenda submission due date is next Wednesday, September 30, 2009.  I realize 
you're all under the gun with your own rules (e.g., that little item Raul is preparing, 4.2).  
Nevertheless, I've tried to identify the issues so you can review the attached in relatively quick 
fashion.  If I don't hear from you by Tuesday, September 29, 2009 at noon, I'll assume you're OK 
my proposed changes and will implement them.  You'll still have an opportunity to object during 
the e-mail comment period but I have several items to prepare for the agenda and I want to submit 
them in a timely fashion so I can start working on items for the November agenda.  Keep them 
doggies rollin' 
 
I'm responsible for submitting five rules and all their supporting documents for the October 
agenda.  If you can get me your responses before Tuesday, 9/29 at noon, so I can begin revising 
these documents, I would appreciate your doing so.  If you don't think you can look at them before 
Tuesday, 9/29 at noon, then tell me and I'll assume you critique the attached during the e-mail 
period. 
 
Please let me know if you have any questions.  Thanks, 
 
Kevin  
--  
Kevin E. Mohr 
Professor 
Western State University College of Law 
1111 N. State College Blvd. 
Fullerton, CA 92831 
714-459-1147 
714-738-1000 x1147 
714-525-2786 (FAX) 
kevin_e_mohr@compuserve.com 
kevinm@wsulaw.edu 
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Proposed Rule 1.13 [RPC 3-600] 
“Organization as Client” 

(Draft # 10, 11/7/08) 
 
 
 

 

 

 
 

 

 

□ ABA Model Rule substantially adopted 

 ABA Model Rule substantially rejected 

□ Some material additions to ABA Model Rule 
□ Some material deletions from ABA Model Rule 
□  No ABA Model Rule counterpart 

□ ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

 Some material additions to ABA Model Rule 
 Some material deletions from ABA Model Rule 
□  No ABA Model Rule counterpart 

 

 

Primary Factors Considered 

 

□ Existing California Law 

  Rule   

  Statute  

  Case law  

□ State Rule(s) Variations (In addition, see provided excerpt of selected state variations.) 

   

□ Other Primary Factor(s)  

RPC 3-600 

Business & Professions Code § 6068(e)(1). 

 

 

 

Summary: Proposed Rule 1.13 is based on Model Rule 1.13 but, because of California’s strong policy on 
client confidentiality, diverges from the Model Rule in one significant respect.  Unlike the Model Rule, the 
proposed Rule does not permit a lawyer for an organization to report suspected wrongdoing of the 
organization’s constituents outside the organization’s chain of command. See Introduction. 

Comparison with ABA Counterpart 

    Rule         Comment 
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RRC - 3-600 [1-13] - Dashboard - ADOPT - DFT1 (09-26-09)KEM.doc 

 

 
Rule Revision Commission Action/Vote to Recommend Rule Adoption 
(14 Members Total – votes recorded may be less than 14 due to member absences)  

 
Approved on 10-day Ballot, Less than Six Members Opposing Public Comment Distribution  □  

Vote (see tally below)   

Favor Rule as Recommended for Adoption ______ 
Opposed Rule as Recommended for Adoption ______ 
Abstain ______ 

Approved on Consent Calendar  □ 

Approved by consensus  □ 

Minority/Dissenting Position Included on Model Rule Comparison Chart:  □ Yes     No   
 
Stakeholders and Level of Controversy 

 
 No Known Stakeholders 

□ The Following Stakeholders Are Known:  

 

□ Very Controversial – Explanation: 
 
    

 Moderately Controversial – Explanation:  

 

□ Not Controversial 

 

 

In rejecting the Model Rule’s provisions that permit a lawyer to report misconduct outside the 
organization, the proposed Rule creates a potential conflict for California lawyers with the SEC 
Standard of Professional Conduct, which were promulgated pursuant to the Sarbanes-Oxley Act 
and which also permit reporting outside the organization. See Introduction. 
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT 
 

Proposed Rule 1.13* Organization as Client 
 

October 2009 
(Draft rule following consideration of public comment) 

 

INTRODUCTION:   

1. Proposed Rule 1.13 is based on Model Rule 1.13.  However, the proposed rule diverges significantly from the Model Rule in not permitting 
a lawyer for an organization to report suspected wrongdoing of the organization’s constituents outside the organization’s chain of command.  The 
Commission makes this recommendation because the Model Rule provision is based on policy decisions that are inimical to California’s 
traditional emphasis on protection of client confidentiality. 

2. The American Bar Association revised Model Rule 1.13 in August 2003, following the financial debacles involving companies such Enron, 
Global Crossing and WorldCom.  The revisions of Model Rule 1.13, which permit whistle blowing by lawyers outside the corporate structure, 
were intended as a companion piece to the ABA’s concurrent revisions to Model Rule 1.6, which created exceptions to confidentiality that permit 
a lawyer to reveal a client’s confidential information to prevent or rectify a criminal act reasonably certain to result in financial injury or property 
loss to a third party.  The Commission has recommended rejection of those exceptions for the same reason it recommends rejection of the whistle 
blowing provision in Model Rule 1.13(c): These provisions run counter to California’s policy of providing assurance to clients that their secrets 
are safe, which encourages client candor in communicating with the lawyer and provides the lawyer with the information necessary to promote 
client compliance with the law.  Proposed Rule 1.13 provides that assurance by mandating that a lawyer who knows of wrongdoing by a 
constituent in the organization attempt to dissuade the constituent from his or her action and, failing that, to go up the organizational ladder – if 
necessary to highest authority in the organization authorized to act on its behalf, in an attempt to change the course of conduct.  If the lawyer’s 
attempts fail, then the lawyer must abide by the lawyer’s duty of confidentiality under Business & Professions Code § 6068(e)(1) and not reveal 
the information outside the corporate chain of command. See Explanation of Changes for Comments [2] and [9]. 

                                                           

* Proposed Rule 1.13, Draft 10 (11/7/08). 
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3. The Commission believes that this approach will better promote the organizational client’s compliance with the law by encouraging the 
client’s constituents to be candid with the lawyer, a candor that would be lost if the constituents know the lawyer is authorized to report 
misconduct outside the organization.  In conformance with this approach, both the black letter and comment to the Model Rule have been revised 
to alert lawyers that ignoring violations of duty or law that will likely injure the organization is not an option.  For example, the black letter of 
Model Rule 1.13(b) has been revised to impose on an organization’s lawyer an objective standard (“knows or reasonably should know”) to 
determine when the lawyer must report up the organization’s ladder.  In addition, the comment to the Rule has been revised to emphasize that a 
lawyer may no longer hide his or her head in the sand. See, e.g., Explanation of Changes for Comments [4], [5] and [6]. 

4. Variation in Other Jurisdictions.  Most jurisdictions have adopted to some extent the 2003 revisions to Model Rule 1.13, i.e., they have 
added revised paragraph (c) and new paragraphs (d) and (e), and accompanying comments, which together address a lawyer’s authority to report 
misconduct outside the organization.  Jurisdictions that have not adopted those paragraphs include the District of Columbia, Georgia, Missouri, 
New York, Ohio, Pennsylvania and Texas. 
5. Potential Conflict with SEC Standards of Professional Conduct.1 The Commission’s proposed Rule arguably creates a potential conflict for 
California lawyers with the SEC Standards of Professional Conduct, which were promulgated pursuant to the Sarbanes-Oxley Act, 15 U.S.C. § 
7245 and which also permit reporting outside an organization. See 17 C.F.R. 205.3(d)(i)-(iii).  However, because the SEC rules are permissive 
and not mandatory, California lawyers should be able to fulfill their duties under proposed Rule 1.13 (as they have been able to do under current 
rule 3-600), without violating duties imposed under the SEC Rules. See also The New SEC Attorney Conduct Rules v. California’s Duty of 
Confidentiality (Spring 2004), available at http://www.calbar.ca.gov/calbar/pdfs/SEC-ethics-alert.pdf  
 

 
 
 

                                                           

1 Consultant’s Note/Question: Do we want to include this paragraph?  If not, then we also have to revise the Dashboard to remove reference to the SEC Rules. 
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ABA Model Rule 
Rule 1.13 Organization as Client 

Commission’s Proposed Rule* 
Rule 1.13 Organization as Client 

Explanation of Changes to the ABA Model Rule 
 
 

 
(a) A lawyer employed or retained by an 

organization represents the organization acting 
through its duly authorized constituents. 

 

 
(a) A lawyer employed or retained byIn 

representing1 an organization represents, a 
lawyer shall conform his or her representation 
to the concept that the client is the organization 
itself, acting through its duly authorized 
constituents overseeing the particular 
engagement. 

 

 
Paragraph (a) is based on Model Rule 1.13(a), but twp clarifying 
changes have been made: first, emphasis is placed on the fact 
that the lawyer is obligated to treat the organization as the client; 
and second, emphasis is placed on the fact that the organization 
acts through those duly authorized constituents who oversee the 
particular engagement for which the lawyer has been retained. 

 
(b) If a lawyer for an organization knows that an 

officer, employee or other person associated 
with the organization is engaged in action, 
intends to act or refuses to act in a matter 
related to the representation that is a violation 
of a legal obligation to the organization, or a 
violation of law that reasonably might be 
imputed to the organization, and that is likely to 
result in substantial injury to the organization, 
then the lawyer shall proceed as is reasonably 
necessary in the best interest of the 
organization. Unless the lawyer reasonably 
believes that it is not necessary in the best 
interest of the organization to do so, the lawyer 
shall refer the matter to higher authority in the 
organization, including, if warranted by the 
circumstances, to the highest authority that can 

 
(b) If a lawyer forrepresenting an organization 

knows that an officer, employee or other 
person associated with the organization is 
engaged in actionacting, intends to act or 
refuses to act in a matter related to the 
representation in a manner that the lawyer 
knows or reasonably should know is (i) a 
violation of a legal obligation to the 
organization, or a violation of law that 
reasonably might be imputedimputable to the 
organization, and that is (ii) likely to result in 
substantial injury to the organization, then the 
lawyer shall proceed as is reasonably 
necessary in the best lawful interest of the 
organization.  Unless the lawyer reasonably 
believes that it is not necessary in the best 
lawful interest of the organization to do so, the 

 
Paragraph (b) closely follows Model Rule 1.13(b), but with several 
changes.  First, the word “representing” is substituted for the word 
“for” as a clarification.  Second, the word “acting” is substituted for 
“engaged in action” for economy of language.  Third, the phrase 
“in a manner” has been added to make the sentence 
grammatically correct.   
 
Fourth, and most important, using “knows or reasonably should 
know” imposes an objective standard on a lawyer’s determination 
of whether the constituent’s actions is (i) a violation of a legal 
obligation or a violation of law, and (ii) likely to result in substantial 
injury to the organization.  Although the lawyer must have actual 
knowledge of the constituent’s action, the lawyer’s analysis of the 
action’s consequences must be objective.  Further, romanettes 
are used to clarify that both a (i) “violation” (of duty or law) and (ii) 
likely injury to the organization must be present before the 
lawyer’s duty to act is triggered. 

                                            
* Proposed Rule 1.13, Draft 10 (1/8/09).  Redline/strikeout showing changes to the ABA Model Rule 
1 Consultant’s Note: Is there any reason why we should not use the MR language here?  I recommend we substitute “A lawyer retained or employed by” for “in representing … a 
lawyer”.  
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ABA Model Rule 
Rule 1.13 Organization as Client 

Commission’s Proposed Rule* 
Rule 1.13 Organization as Client 

Explanation of Changes to the ABA Model Rule 
 
 

act on behalf of the organization as determined 
by applicable law. 

 

lawyer shall refer the matter to higher authority 
in the organization, including, if warranted by 
the circumstances, to the highest authority that 
can act on behalf of the organization as 
determined by applicable law. 

 

 
Finally, “lawful” has been added as a modifier of “interest” to 
emphasize that the lawyer’s duty only to pursue the best “lawful” 
interests of the client organization. 

 
(c) Except as provided in paragraph (d), if 
 

(1) despite the lawyer’s efforts in accordance 
with paragraph (b) the highest authority 
that can act on behalf of the organization 
insists upon or fails to address in a timely 
and appropriate manner an action or a 
refusal to act, that is clearly a violation of 
law, and 

 
(2) the lawyer reasonably believes that the 

violation is reasonably certain to result in 
substantial injury to the organization, 

 
then the lawyer may reveal information relating 
to the representation whether or not Rule 1.6 
permits such disclosure, but only if and to the 
extent the lawyer reasonably believes 
necessary to prevent substantial injury to the 
organization. 

 

 
(c) Except as provided in paragraph (d), if 
 

(1) despite the lawyer's efforts in accordance 
with paragraph (b) the highest authority 
that can act on behalf of the organization 
insists upon or fails to address in a timely 
and appropriate manner an action or a 
refusal to act, that is clearly a violation of 
law, and 

 
(2) the lawyer reasonably believes that the 

violation is reasonably certain to result in 
substantial injury to the organization, 

 
then the lawyer may reveal information 
relating to the representation whether or not 
Rule 1.6 permits such disclosure, but only if 
and to the extent the lawyer reasonably 
believes necessary to prevent substantial 
injury to the organization. 

 

 
The Commission recommends the deletion of Model Rule 1.13(c) 
because it is inimical to California’s strong policy of protecting the 
confidentiality and maintaining the trust of the client. See Business 
& Professions Code § 6068(e)(1) and Explanation of Changes for 
paragraph (c), below. See also Introduction, ¶¶. 2,3. 
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ABA Model Rule 
Rule 1.13 Organization as Client 

Commission’s Proposed Rule* 
Rule 1.13 Organization as Client 

Explanation of Changes to the ABA Model Rule 
 
 

  
(c) In taking any action pursuant to paragraph (b), 

the lawyer shall not violate his or her duty of 
protecting all confidential information as 
provided in Business and Professions Code 
section 6068(e)(1). 

 

 
Paragraph (c) has no counterpart in the Model Rule.  The 
Commission recommends the adoption of paragraph (c), which 
correctly states California policy on protecting a client’s 
confidential information. See Introduction, ¶¶. 2,3. 

 
(d) Paragraph (c) shall not apply with respect to 

information relating to a lawyer’s representation 
of an organization to investigate an alleged 
violation of law, or to defend the organization or 
an officer, employee or other constituent 
associated with the organization against a 
claim arising out of an alleged violation of law. 

 

 
(d) Paragraph (c) shall not apply with respect to 

information relating to a lawyer's representation 
of an organization to investigate an alleged 
violation of law, or to defend the organization or 
an officer, employee or other constituent 
associated with the organization against a 
claim arising out of an alleged violation of law. 

 

 
Because the Commission has recommended deleting Model Rule 
1.13(c), see Explanation of Changes, above, it also recommends 
deletion of Model Rule 1.13(c), which limits the application of 
deleted paragraph (c). 

  
(d) If, despite the lawyer's actions in accordance 

with paragraph (b), the officer, employee or 
other person insists upon action, or fails to act, 
in a manner that is a violation of a legal 
obligation to the organization or a violation of 
law reasonably imputable to the organization, 
and is likely to result in substantial injury to the 
organization, the lawyer shall continue to 
proceed as is reasonably necessary in the best 
lawful interests of the organization.  The 
lawyer's response may include the lawyer's 
right and, where appropriate, duty to resign or 
withdraw in accordance with Rule 1.16. 

 

 
Paragraph (d) has no counterpart in the Model Rule.  The 
Commission recommends adoption of paragraph (d) because it 
states, in accordance with California’s strong policy of 
confidentiality, the appropriate course of action a lawyer should 
take if the lawyer is unsuccessful in persuading the organization’s 
constituents not to pursue action that is a violation of duty or law, 
and likely to substantially injure the organization.  In effect, it 
rejects the permissive disclosure procedure sanctioned by Model 
Rule 1.13(c). See Introduction, ¶¶. 2,3. 
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ABA Model Rule 
Rule 1.13 Organization as Client 

Commission’s Proposed Rule* 
Rule 1.13 Organization as Client 

Explanation of Changes to the ABA Model Rule 
 
 

 
(e) A lawyer who reasonably believes that he or 

she has been discharged because of the 
lawyer’s actions taken pursuant to paragraphs 
(b) or (c), or who withdraws under 
circumstances that require or permit the lawyer 
to take action under either of those paragraphs, 
shall proceed as the lawyer reasonably 
believes necessary to assure that the 
organization’s highest authority is informed of 
the lawyer’s discharge or withdrawal. 

 

 
(e) A lawyer who reasonably believes that he or 

she has been discharged because of the 
lawyer's actions taken pursuant to paragraphs 
(b) or (c), or who resigns or withdraws under 
circumstances that require or permit the lawyer 
to take action under either of those 
paragraphs,described in paragraph (d),  shall 
proceed as the lawyer reasonably believes 
necessary to assure that the organization's 
highest authority is informed of the lawyer's 
discharge or withdrawal. 

 

 
Paragraph (e) is based on Model Rule 1.13(e), but has been 
modified to conform to the differences between proposed 
paragraphs (b), (c) and (d), and Model Rule 1.13(b), (c) and (d). 

 
(f) In dealing with an organization’s directors, 

officers, employees, members, shareholders or 
other constituents, a lawyer shall explain the 
identity of the client when the lawyer knows or 
reasonably should know that the organization’s 
interests are adverse to those of the 
constituents with whom the lawyer is dealing. 

 

 
(f) In dealing with an organization's directors, 

officers, employees, members, shareholders, 
or other constituents, a lawyer representing the 
organization shall explain the identity of the 
lawyer's client whenwhenever the lawyer 
knows or reasonably should know (i) that the 
organization's interests are adverse to those of 
the constituentsconstituent(s) with whom the 
lawyer is dealing or (ii) that the constituent 
mistakenly believes that he or she is in a client-
lawyer relationship with the lawyer.2  The 

 
Paragraph (f) is based on Model Rule 1.13(f).  The phrase 
“representing the organization” and the word “lawyer” have been 
added to clarify when the lawyer’s duty under the paragraph is 
triggered.  The second romanette clause, concerning the 
constituent’s mistaken belief, has been added to emphasize the 
lawyer’s duty to avoid misapprehension by an unrepresented 
person that the lawyer represents that person. See also proposed 
Rule 4.3.   
 
The second sentence of paragraph (f) is carried forward from 
current California rule 3-310(D).  This sentence adds an 

                                            
2 Consultant’s Note: Is the second romanette clause necessary now that we have recommended adoption of Rule 4.3?  When we included this clause, we had not yet 
considered adoption of Rule 4.3.  In fact, Draft 10 still include “see Rule 4.3” in brackets.  Also, is the second sentence of paragraph (f) necessary? 
 Recommendation: Revise paragraph (f) as follows:  

(f) In dealing with an organization’s directors, officers, employees, members, shareholders, or other constituents, a lawyer representing the organization shall explain 
the identity of the lawyer’s client whenever the lawyer knows or reasonably should know (i) that the organization’s interests are adverse to those of the constituent(s) 
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ABA Model Rule 
Rule 1.13 Organization as Client 

Commission’s Proposed Rule* 
Rule 1.13 Organization as Client 

Explanation of Changes to the ABA Model Rule 
 
 

lawyer shall not mislead such a constituent into 
believing, and shall make a reasonable effort to 
correct the constituent's mistaken belief, that 
the constituent is in a lawyer-client relationship 
with the lawyer or that the constituent may 
communicate confidential information to the 
lawyer that will not be disclosed to the 
organization or used for the organization's 
benefit. 

 

affirmative duty not to mislead to the duty in the first sentence to 
correct the constituent’s misapprehension. 

 
(g) A lawyer representing an organization may also 

represent any of its directors, officers, 
employees, members, shareholders or other 
constituents, subject to the provisions of Rule 
1.7. If the organization’s consent to the dual 
representation is required by Rule 1.7, the 
consent shall be given by an appropriate official 
of the organization other than the individual 
who is to be represented, or by the 
shareholders. 

 

 
(g) A lawyer representing an organization may also 

represent any of its directors, officers, 
employees, members, shareholders or other 
constituents, subject to the provisions of Rules 
1.7, 1.8.2, 1.8.6, and 1.8.7. If the organization's 
consent to the dual representation is required 
by Rule 1.7any of these Rules, the consent 
shall be given by an appropriate official or body 
of the organization other than the individual 
who is to be represented, or by the 
shareholders.3 

 
Paragraph (g) closely follows Model Rule 1.13(g).  References to 
several other rules that might create a dual representation conflict 
have been added, as well as an appropriate grammatical change 
(“any of these Rules”).   
 
The phrase, “or body” has been added in recognition that an 
organization often authorizes a group of constituents to consider 
and approve conflict waivers.   
 
The phrase, “or by the shareholders” has been deleted because it 
is covered by the term “or body”. 

                                                                                                                                                                                                                                                                                        
with whom the lawyer is dealing. See Rule 4.3.  or (ii) that the constituent mistakenly believes that he or she is in a client-lawyer relationship with the lawyer. [See Rule 
4.3.]  The lawyer shall not mislead such a constituent into believing, and shall make a reasonable effort to correct the constituent’s mistaken belief, that the constituent is 
in a lawyer-client relationship with the lawyer or that the constituent may communicate confidential information to the lawyer that will not be disclosed to the organization 
or used for the organization’s benefit. 

3 Consultant’s Note/Question: Should we have deleted the reference to “shareholders”?  It’s in current rule 3-600(E).  The decision to delete the phrase, “or by the 
shareholders” was made by a 9-0-0 vote during our 9/26-27/08 meeting. See 9/26-27/08 KEM Meeting Notes, III.D., at ¶. 7A.  There were several public comments and 
comments from Commission members under consideration and Mark suggested they could be reconciled by adding “or body” and deleting “or by the shareholders.”  Is 
everyone OK with that?  Do you agree with my Explanation for the deletion of the phrase in the third column? 
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The Entity as the Client 
 
[1] An organizational client is a legal entity, but it 
cannot act except through its officers, directors, 
employees, shareholders and other constituents. 
Officers, directors, employees and shareholders are 
the constituents of the corporate organizational 
client. The duties defined in this Comment apply 
equally to unincorporated associations. “Other 
constituents” as used in this Comment means the 
positions equivalent to officers, directors, employees 
and shareholders held by persons acting for 
organizational clients that are not corporations. 
 

 
The Entity as the Client 
 
[1] An organizational client is a legal entity, but it 
cannot act except through its officers, directors, 
employees, shareholders and other constituents. 
Officers, directors, employees and shareholders are 
the constituents of the corporate organizational 
client. The duties defined in this Comment apply 
equally toThis Rule applies to all forms of legal 
organizations such as corporations, limited liability 
companies, partnerships, and incorporated and 
unincorporated associations. "Other constituents" as 
used in this Comment means the positions 
equivalent to This Rule also applies to governmental 
organizations. See Comment [13].  An organizational 
client cannot act except through individuals who are 
authorized to conduct its affairs.  The identity of an 
organization's constituents will depend on its form, 
structure, and chosen terminology.  For example, in 
the case of a corporation, constituents include 
officers, directors, employees and shareholders held 
by persons acting for.  In the case of other 
organizational clients that are not 
corporations.forms, constituents include the 
equivalents of officers, directors, employees, and 
shareholders.  Any agent or fiduciary authorized to 
act on behalf of an organization is a constituent of 
the organization for purposes of the authorized 
matter. 
 

 
 
 
Although the substance of Model Rule 1.13, cmt. [1] and that of 
proposed Comment [1] are generally the same, the Commission 
recommends adoption of proposed Comment [1] because it 
provides better guidance than the Model Rule comment 
concerning the nuances of who is the client when a lawyer 
represents an organization.  In particular, the proposed comment 
gives examples of the kinds of organizations within the rule, (see 
first sentence) and explains that an agent or fiduciary who acts on 
behalf of the organization is a constituent within the scope of the 
Rule for purposes of the last matter (last sentence). 
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[2] When a lawyer is retained by an organization, 
the lawyer is required to take direction from and 
communicate with constituent(s) authorized by the 
organization or by law to instruct or communicate 
with the lawyer with respect to the matter for which 
the organization has retained the lawyer. 
 

 
Comment [2] has no counterpart in the Model Rule.  It has been 
added to improve guidance to a lawyer on the constituents within 
the organization with whom the lawyer should communicate with 
or from the lawyer should take direction. 

 
[2] When one of the constituents of an 
organizational client communicates with the 
organization’s lawyer in that person’s organizational 
capacity, the communication is protected by Rule 
1.6. Thus, by way of example, if an organizational 
client requests its lawyer to investigate allegations of 
wrongdoing, interviews made in the course of that 
investigation between the lawyer and the client’s 
employees or other constituents are covered by Rule 
1.6. This does not mean, however, that constituents 
of an organizational client are the clients of the 
lawyer. The lawyer may not disclose to such 
constituents information relating to the 
representation except for disclosures explicitly or 
impliedly authorized by the organizational client in 
order to carry out the representation or as otherwise 
permitted by Rule 1.6. 
 

 
[2][3] When one of the constituents When a 
constituent of an organizational client communicates 
with the organization's lawyer in that 
person'sconstituent's organizational capacity, the 
communication is protected by Rule 1.6. Thus, by 
way of example, if an organizational client requests 
its lawyer to investigate allegations of wrongdoing, 
interviews made in the course of that investigation 
between the lawyer and the client's employees or 
other constituents are covered by Rule 1.6.4 
Thisunder Business and Professions Code section 
6068(e)(1) .  However, this does not mean, however, 
that constituents of an organizational client are the 
clients of the lawyer.  The lawyer may not disclose to 
such constituents information relating to the 
representation except for disclosures explicitly or 
impliedly authorized by the organizational client in 
order to carry out the representation or as 
otherwiseas permitted by Rule 1.65 or by law.6 

 
Comment [3] is based on Model Rule 1.13, cmt. [2].  The 
Comment has been revised to provide appropriate reference to 
the governing provisions in California.  The example provided in 
the second sentence has been deleted as unnecessary. 
 
In addition, that part of the comment that discusses a lawyer’s 
implied authority to disclose client information has been deleted 
because the Commission has recommended the rejection of the 
implied authority provision in Model Rule 1.6 (“Confidentiality of 
Information”). 

                                            
4 Consultant’s Note: Is there a compelling reason to delete this?  It may state the obvious but it does not conflict with California law. 
5 Consultant’s Note/Question: Is this an instance where we should cite to both 6068(e) and Rule 1.6, particularly as we have already referenced 6068(e) in the Comment? 
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[3] When constituents of the organization make 
decisions for it, the decisions ordinarily must be 
accepted by the lawyer even if their utility or 
prudence is doubtful. Decisions concerning policy 
and operations, including ones entailing serious risk, 
are not as such in the lawyer’s province. Paragraph 
(b) makes clear, however, that when the lawyer 
knows that the organization is likely to be 
substantially injured by action of an officer or other 
constituent that violates a legal obligation to the 
organization or is in violation of law that might be 
imputed to the organization, the lawyer must 
proceed as is reasonably necessary in the best 
interest of the organization. As defined in Rule 1.0(f), 
knowledge can be inferred from circumstances, and 
a lawyer cannot ignore the obvious. 
 

 
[34] When constituents of thean organization make 
decisions for it, the decisionsa lawyer ordinarily must 
be accepted byaccept those lawyerdecisions even if 
their utility or prudence is doubtful. D It is not within 
the lawyer's province to make decisions on behalf of 
the organization concerning policy and operations, 
including ones entailing serious risk, are not as such 
in the lawyer's province. Paragraph (b) makes clear, 
however, that when the.  A lawyer, however, has a 
duty to inform the client of significant developments 
related to the representation under Rule 1.4 and 
Business and Professions Code section 6068(m).  
Paragraph (b) involves one aspect of that duty.  It 
applies when a lawyer knows that the organization is 
likely to be substantially injured by action of an 
officer or other constituent of the organization 
intends to engage, is engaging, or has engaged in 
conduct that the lawyer knows or reasonably should 
know (i) violates a legal obligation to the organization 
or is ina violation of law that might be 
imputedreasonably imputable to the organization, 
and (ii) is likely to result in substantial injury to the 
organization.  In those circumstances, the lawyer 
must proceed as is reasonably necessary in the best 
lawful interest of the organization. 
 

 
Comment [4] is based on Model Rule 1.13, cmt. [3].  The first two 
sentences have been modified to be in the active voice.  The third 
sentence has been added not only to remind lawyers of their 
duties to inform the client of significant developments, but also to 
point out that, even if the ultimate decision is the client’s, the 
lawyer generally is obligated to provide the client with information 
that will enable the client to make an informed decision.  The last 
sentence has been revised to track the modifications to 
paragraph (b), i.e., the addition of romanettes, to better set forth 
the trigger for the lawyer’s duties to go up the organization ladder. 

                                                                                                                                                                                                                                                                                        
6 Consultant’s Note/Question: The Commission agreed to reject that part of MR 1.6(b)(6) that provides an exception when authorized “by law” on the ground that it might 
suggest a lawyer can disclose confidential information relating to the representation per the SEC Rules under Sarbanes-Oxley.  Should we delete here as well, especially as we 
added it? 
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[5] Paragraph (b) applies when a lawyer knows that 
an officer or other constituent of the organization 
intends to engage, is engaging or has engaged in 
the conduct.  Under this knowledge standard, a 
lawyer is not required to audit the client's activities or 
initiate an investigation to uncover the existence of 
such conduct.  As defined in Rule 1.0(f) 
Nevertheless, knowledge can be inferred from 
circumstances, and a lawyer cannot ignore the 
obvious. See Rule 1.0(f). 
 

 
Comment [5] has no counterpart in the Model Rule.  The first two 
sentences clarify that the lawyer is under no duty to investigate 
his or her client to uncover evidence of wrongdoing.  However, 
the last sentence of the Comment, taken from Model Rule 1.13, 
cmt. [3], is a reminder that although a lawyer must have actual 
knowledge of the conduct, the lawyer cannot turn a blind eye to 
events that indicate a breach of duty or violation of law on the part 
of a constituent. 

  
[6] Paragraph (b) distinguishes between knowledge 
of the conduct and knowledge of the consequences 
of that conduct.  When a lawyer knows of the 
conduct, the lawyer's obligations under paragraph 
(b) are triggered when the lawyer knows or 
reasonably should know that the conduct is (i) a 
violation of a legal obligation to the organization, or a 
violation of law reasonably imputable to the 
organization, and (ii) likely to result in substantial 
injury to the organization.  The "knows or reasonably 
should know" standard requires the lawyer to 
engage in the level of analysis that a lawyer of 
reasonable prudence and competence would 
undertake to ascertain whether the conduct meets 
the criteria that trigger the lawyer's obligations under 
paragraph (b). 
 

 
Comment [6] has no counterpart in the Model Rule.  It has been 
added to clarify that, although a lawyer must have actual 
knowledge of the constituent’s action or inaction, (see 
Explanation for Comment [5]), the lawyer is held to an objective 
standard in analyzing the situation to determine whether the 
constituent’s action or inaction is a violation of duty or law, and is 
likely to substantially injure the organizational client. 
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[4] In determining how to proceed under paragraph 
(b), the lawyer should give due consideration to the 
seriousness of the violation and its consequences, 
the responsibility in the organization and the 
apparent motivation of the person involved, the 
policies of the organization concerning such matters, 
and any other relevant considerations. Ordinarily, 
referral to a higher authority would be necessary. In 
some circumstances, however, it may be appropriate 
for the lawyer to ask the constituent to reconsider the 
matter; for example, if the circumstances involve a 
constituent’s innocent misunderstanding of law and 
subsequent acceptance of the lawyer’s advice, the 
lawyer may reasonably conclude that the best 
interest of the organization does not require that the 
matter be referred to higher authority. If a constituent 
persists in conduct contrary to the lawyer’s advice, it 
will be necessary for the lawyer to take steps to have 
the matter reviewed by a higher authority in the 
organization. If the matter is of sufficient seriousness 
and importance or urgency to the organization, 
referral to higher authority in the organization may be 
necessary even if the lawyer has not communicated 
with the constituent. Any measures taken should, to 
the extent practicable, minimize the risk of revealing 
information relating to the representation to persons 
outside the organization. Even in circumstances 
where a lawyer is not obligated by Rule 1.13 to 

 
[47] In determining how to proceed under paragraph 
(b), the lawyer should give due consideration to the 
seriousness of the violation and its potential7 
consequences, the responsibility in the organization 
and the apparent motivation of the person involved, 
the policies of the organization concerning such 
matters, and any other relevant considerations.  
Ordinarily, referral to a higher authority would be 
necessary.  In some circumstances, however, it may 
be appropriate for the lawyer to ask the constituent 
to reconsider the matter; f.  For example, if the 
circumstances involve a constituent's innocent 
misunderstanding of law and subsequent 
acceptance of the lawyer's advice, the lawyer may 
reasonably conclude that the best interest of the 
organization does not require that the matter be 
referred to higher authority.  If a constituent persists 
in conduct contrary to the lawyer's advice, it will be 
necessary for the lawyer to take steps to have the 
matter reviewed by a higher authority in the 
organization. If the matter is of sufficient seriousness 
and importance or urgency to the organization, 
referral to higher authority in the organization may be 
necessary even if the lawyer has not communicated 
with the constituent. Any measures taken should, to 
the extent practicable, minimize the risk of revealing 
information relating to the representation to persons 
outside the organization. Even in circumstances 

 
Comment [7] closely follows Model Rule 1.13, cmt. [4].  The last 
two sentences of the Model Rule comment have been deleted 
because they are expository practice pointers.  In their place, a 
cross-reference to Rule 5.2, concerning the responsibilities of 
subordinate lawyers, has been added. 

                                            
7 Consultant’s Question: Is “potential” necessary here? 
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proceed, a lawyer may bring to the attention of an 
organizational client, including its highest authority, 
matters that the lawyer reasonably believes to be of 
sufficient importance to warrant doing so in the best 
interest of the organization. 
 

where a lawyer is not obligated by Rule 1.13 to 
proceed, a lawyer may bring to the attention of For 
the responsibility of a subordinate lawyer in 
representing an organization, see also Rule 5.2. 
organizational client, including its highest authority, 
matters that the lawyer reasonably believes to be of 
sufficient importance to warrant doing so in the best 
interest of the organization. 
 

 
[5] Paragraph (b) also makes clear that when it is 
reasonably necessary to enable the organization to 
address the matter in a timely and appropriate 
manner, the lawyer must refer the matter to higher 
authority, including, if warranted by the 
circumstances, the highest authority that can act on 
behalf of the organization under applicable law. The 
organization’s highest authority to whom a matter 
may be referred ordinarily will be the board of 
directors or similar governing body. However, 
applicable law may prescribe that under certain 
conditions the highest authority reposes elsewhere, 
for example, in the independent directors of a 
corporation. 
 

 
[58] Paragraph (b) also makes clear that, when it is 
reasonably necessary to enable the organization to 
address the matter in a timely and appropriate 
manner, the lawyer must refer the matter to higher 
authority, including, if warranted by the 
circumstances, the highest authority that can act on 
behalf of the organization under applicable law.  The 
organization's highest authority to whom a matter 
may be referred ordinarily will be the board of 
directors or similar governing body.  However, 
applicable law may prescribe that under certain 
conditions the highest authority reposes elsewhere, 
for example, in8 the independent directors of a 
corporation. 
 

 
Comment [8] is identical to Model Rule 1.13, cmt. [5]. 

  
[9] Even in circumstances where a lawyer is not 
obligated to proceed in accordance with paragraph 
(b), a lawyer may bring to the attention of an 

 
Comment [9] has no counterpart in the Model Rule.  It has been 
added to explain several alternatives a lawyer might take in order 
to vindicate the lawyer’s duty to act “in the best lawful interest of 

                                            
8 Consultant’s Note: Is the deletion of “in” necessary?  It’s not bad grammar.  I would restore it.  That would make the Explanation accurate. 
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organizational client, including its highest authority, 
matters that the lawyer reasonably believes to be of 
sufficient importance to warrant doing so in the best 
interest of the organization.  For example, if a lawyer 
acting on behalf of an organizational client knows 
that an actual or apparent agent of the organization 
acts or intends or refuses to act in a matter related to 
the representation in a manner that is or may be a 
violation of a legal duty to the organization or a 
violation of law reasonably imputable to the 
organization, but the lawyer does not know such 
conduct is likely to result in substantial injury to the 
organization, paragraph (b) does not apply.  
Nevertheless, in such circumstances, subject to 
Business and Professions Code section 6068(e)(1), 
the lawyer may take such actions as appear to the 
lawyer to be in the best lawful interest of the 
organization.  Such actions may include among 
others (i) urging reconsideration of the matter while 
explaining its likely consequences to the 
organization; or (ii) referring the matter to a higher 
authority in the organization, including, if warranted 
by the seriousness of the matter, to the highest 
authority, as determined by applicable law, that can 
act on behalf of the organization. 
 

the organization” under the conditions of paragraph (b).  Much of 
the language included here can be found in current California rule 
3-600(B). 
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[8]9 A lawyer who reasonably believes that he or she 
has been discharged because of the lawyer’s actions 
taken pursuant to paragraph (b) or (c), or who 
withdraws in circumstances that require or permit the 
lawyer to take action under either of these 
paragraphs, must proceed as the lawyer reasonably 
believes necessary to assure that the organization’s 
highest authority is informed of the lawyer’s 
discharge or withdrawal. 
 

 
[810] A lawyer who reasonably believes that he or 
she has been discharged because of the lawyer's 
actions taken pursuant to paragraph (b) or (c), or 
who resigns or withdraws in circumstances that 
require or permit the lawyer to take action under 
either of these paragraphsunder circumstances 
described in paragraph (d), must proceed as the 
lawyer reasonably believes necessary to assure that 
the organization's highest authority is informed of the 
lawyer's discharge or withdrawal. and the reason for 
the lawyer's discharge or withdrawal. 
 

 
Comment [10] is based on Model Rule 1.13, cmt. [8].  It is 
intended to provide guidance to lawyers on how to proceed under 
paragraph (e).  The comment has been modified to conform to 
proposed paragraph (d), which diverges from the Model Rule. 
See Explanation of Changes for paragraph (e). 

  
[11] Proceeding in the best lawful interest of the 
organization under this Rule does not authorize a 
lawyer to substitute the lawyer's judgment for that of 
the organization or to take action on behalf of the 
organization independently of the direction the 
lawyer receives from the highest authorized 
constituent overseeing the particular engagement.  
In determining how to proceed in the best lawful 
interests of the organization, a lawyer should 
consider the extent to which the organization should 
be informed of the circumstances, the actions taken 
by the organization with respect to the matter and 
the direction the lawyer has received from the 
organizational client. 

 
Comment [11] has no counterpart in the Model Rule.  has been 
added to remind lawyers that they are not authorized to substitute 
their judgment for that of the organization’s constituents. See also 
Comment [4] and the Explanation of Changes thereto. 

                                            
9 Commission Note: The Commission recommends a slight reorganization of the proposed counterparts to Model Rule 1.13, cmts. [6] and [7].  Therefore, those Model Rule 
comments are found below, following proposed Comment [11]. 
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Relation to Other Rules 
 
[6] The authority and responsibility provided in this 
Rule are concurrent with the authority and 
responsibility provided in other Rules. In particular, 
this Rule does not limit or expand the lawyer’s 
responsibility under Rules 1.8, 1.16, 3.3 or 4.1. 
Paragraph (c) of this Rule supplements Rule 1.6(b) 
by providing an additional basis upon which the 
lawyer may reveal information relating to the 
representation, but does not modify, restrict, or limit 
the provisions of Rule 1.6(b)(1) - (6). Under 
paragraph (c) the lawyer may reveal such 
information only when the organization’s highest 
authority insists upon or fails to address threatened 
or ongoing action that is clearly a violation of law, 
and then only to the extent the lawyer reasonably 
believes necessary to prevent reasonably certain 
substantial injury to the organization. It is not 
necessary that the lawyer’s services be used in 
furtherance of the violation, but it is required that the 
matter be related to the lawyer’s representation of 
the organization. If the lawyer’s services are being 
used by an organization to further a crime or fraud 
by the organization, Rules 1.6(b)(2) and 1.6(b)(3) 

 
Relation to Other Rules 
 
[6][12] The authority and responsibility provided in 
this Rule are concurrent with the authority and 
responsibility provided in other Rules.  In particular, 
this Rule does not limit or expand the lawyer's 
responsibility under Rules 1.4, 1.6, 1.8, 1.16, 3.3, or 
[4.1], or the 1.8 series of rules.10  Paragraph (c) of 
this Rule supplements Rule 1.6(b) by providing an 
additional basis upon which the lawyer may reveal 
information relating to the representation, but does 
not modify, restrict, or limit the provisions of Rule 
1.6(b)(1) - (6). Under paragraph (c) the lawyer may 
reveal such information only when the organization's 
highest authority insists upon or fails to address 
threatened or ongoing action that is clearly a 
violation of law, and then only to the extent the 
lawyer reasonably believes necessary to prevent 
reasonably certain substantial injury to the 
organization. It is not necessary that the lawyer's 
services be used in furtherance of the violation, but it 
is required that the matter be related to the lawyer's 
representation of the organization. If the lawyer's 
services are being used by an organization to further 
a crime or fraud by the organization, Rules 1.6(b)(2) 

 
 
 
Comment [12] is based on the first two sentences of Model Rule 
1.13, cmt. [6].  References to other rules that are applicable in the 
organizational context and are not superseded by proposed Rule 
1.13 have been added.  The reference to “1.8” has been replaced 
by a reference to “the 1.8 series of rules” because of the 
numbering convention the Commission recommends for those 
unrelated conflicts rules. 
 
The remainder of the Model Rule comment has been deleting 
because it addresses paragraphs (c) and (d) of the Model Rule, 
which the Commission has recommended be rejected. See also 
Explanation for Model Rule 1.13, cmt. [7]. 

                                            
10 Consultant’s Note:  Do you agree with the term, "the 1.8 series of rules"? 
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may permit the lawyer to disclose confidential 
information. In such circumstances Rule 1.2(d) may 
also be applicable, in which event, withdrawal from 
the representation under Rule 1.16(a)(1) may be 
required. 
 

and 1.6(b)(3) may permit the lawyer to disclose 
confidential information. In such circumstances Rule 
1.2(d) may also be applicable, in which event, 
withdrawal from the representation under Rule 
1.16(a)(1) may be required. 
 

 
[7] Paragraph (d) makes clear that the authority of a 
lawyer to disclose information relating to a 
representation in circumstances described in 
paragraph (c) does not apply with respect to 
information relating to a lawyer’s engagement by an 
organization to investigate an alleged violation of law 
or to defend the organization or an officer, employee 
or other person associated with the organization 
against a claim arising out of an alleged violation of 
law. This is necessary in order to enable 
organizational clients to enjoy the full benefits of 
legal counsel in conducting an investigation or 
defending against a claim. 
 

 
[7] Paragraph (d) makes clear that the authority of a 
lawyer to disclose information relating to a 
representation in circumstances described in 
paragraph (c) does not apply with respect to 
information relating to a lawyer's engagement by an 
organization to investigate an alleged violation of law 
or to defend the organization or an officer, employee 
or other person associated with the organization 
against a claim arising out of an alleged violation of 
law. This is necessary in order to enable 
organizational clients to enjoy the full benefits of 
legal counsel in conducting an investigation or 
defending against a claim. 
 

 
The Commission recommends rejection of Model Rule 1.13, cmt. 
[7], because it relates to paragraphs (c) and (d) of Model Rule 
1.13, which the Commission has recommended be rejected. See 
also Explanation for Model Rule 1.13, cmt. [7]. 

  
[13] Absent circumstances that would require 
withdrawal under paragraph (d), the lawyer may 
continue to represent an organizational client if, 
despite the lawyer's actions under paragraph (b), the 
constituent continues to insist on or continues to act 
or refuse to act in a manner that triggers the 
application of paragraph (b).  Paragraph (d) confirms 
that a lawyer may not withdraw from representing an 
organization unless the lawyer is permitted or 
required to do so under Rule 1.16.  Where the 

 
Comment [13] has no counterpart in the Model Rule.  It has been 
added to provide guidance to lawyers proceeding under 
paragraph (d). 
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lawyer continues to represent the organization, the 
lawyer must proceed as is reasonably necessary in 
the best lawful interests of the organization, including 
continuing to urge reconsideration, where 
appropriate.  If the lawyer's services are being used 
by an organization to further a crime or fraud by the 
organization, Rule 1.2.1 [1.2(d)] may also be 
applicable, in which event the lawyer may be 
required to withdraw from the representation under 
Rule 1.16(a)(1). 
 

 
Government Agency 
 
[9] The duty defined in this Rule applies to 
governmental organizations. Defining precisely the 
identity of the client and prescribing the resulting 
obligations of such lawyers may be more difficult in 
the government context and is a matter beyond the 
scope of these Rules. See Scope [18]. Although in 
some circumstances the client may be a specific 
agency, it may also be a branch of government, such 
as the executive branch, or the government as a 
whole. For example, if the action or failure to act 
involves the head of a bureau, either the department 
of which the bureau is a part or the relevant branch 
of government may be the client for purposes of this 
Rule. Moreover, in a matter involving the conduct of 
government officials, a government lawyer may have 
authority under applicable law to question such 
conduct more extensively than that of a lawyer for a 
private organization in similar circumstances. Thus, 

 
Governmental Agency Organizations 
 
[9][14] The duty defined in this Rule applies to In 
representing governmental organizations. Defining, it 
may be more difficult to define precisely the identity 
of the client and prescribing the resulting obligations 
of such lawyers may be more difficult in the 
government context and is a matterthe lawyer's 
obligations.  However, those matters are beyond the 
scope of these Rules. [See Scope [18].] Although in 
some circumstances the client may be a specific 
agency, it may also be a branch of government, such 
as the executive branch, or the government as a 
whole.  For example, if the action or failure to act 
involves the head of a bureau, either the department 
of which the bureau is a part or the relevant branch 
of government may be the client for purposes of this 
Rule.  Moreover, in a matter involving the conduct of 
government officials, a government lawyer may have 
authority under applicable law to question such 

 
The title of this section of the Comment has been revised to 
conform to the terms used in the following comment. 
 
Comment [14] is based on Model Rule 1.13, cmt. [9], with some 
revisions.   
 
The first two sentences have been revised for clarity.   
 
The references to “Scope [18]” and “Scope” have been deleted 
because the Commission does not recommend the adoption of 
the Scope section of the Model Rules. See proposed Rule 1.0 
(“Purpose and Scope of the Rules of Professional Conduct”). 
 
Finally, the next to last sentence of the Model Rule comment has 
been deleted.  The Commission has recommended that Model 
Rule 1.13(c) be rejected, so disclosure outside the organization is 
not permitted. 
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Rule 1.13 Organization as Client 

Comment 

Explanation of Changes to the ABA Model Rule 
 
 

when the client is a governmental organization, a 
different balance may be appropriate between 
maintaining confidentiality and assuring that the 
wrongful act is prevented or rectified, for public 
business is involved. In addition, duties of lawyers 
employed by the government or lawyers in military 
service may be defined by statutes and regulation. 
This Rule does not limit that authority. See Scope. 
 

conduct more extensively than that of a lawyer for a 
private organization in similar circumstances. Thus, 
when the client is a governmental organization, a 
different balance may be appropriate between 
maintaining confidentiality and assuring that the 
wrongful act is prevented or rectified, for public 
business is involved. In addition, duties of lawyers 
employed by the government or lawyers in military 
service may be defined by statutes and regulations.  
This Rule does not limit that authority. See Scope 
 

  
[15] Although this Rule does not authorize a 
governmental organization’s lawyer to act as a 
whistle-blower in violation of Business and 
Professions Code section 6068(e)(1) or Rule 1.6, a 
governmental organization has the option of 
establishing internal organizational rules and 
procedures that identify an official, agency, 
organization, or other person to serve as the 
designated recipient of whistle-blower reports from 
the organization’s lawyers. 
 

 
Comment [15] has no counterpart in the Model Rule.  It has been 
added to clarify that although proposed Rule 1.13 does not permit 
reporting outside an organizational client, a governmental 
organization can establish procedures for lawyers to report 
misconduct within the organization. 

 
Clarifying the Lawyer’s Role 
 
[10] There are times when the organization’s interest 
may be or become adverse to those of one or more 
of its constituents. In such circumstances the lawyer 
should advise any constituent, whose interest the 
lawyer finds adverse to that of the organization of the 
conflict or potential conflict of interest, that the lawyer 

 
Clarifying the Lawyer's Role 
 
[1016] There are times when the lawyer knows or 
reasonably should know that the organization's 
interest may be or become adverse to those of one 
or more of its constituents or when the constituent 
with whom the lawyer is communicating mistakenly 
believes that the lawyer has formed a lawyer-client 

 
 
 
Comment [16] is based on Model Rule 1.13, cmt. [10].  The 
Comment has been revised to conform to the revisions made to 
Model Rule 1.13(f). See Explanation of Changes for paragraph 
(f), above. 
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cannot represent such constituent, and that such 
person may wish to obtain independent 
representation. Care must be taken to assure that 
the individual understands that, when there is such 
adversity of interest, the lawyer for the organization 
cannot provide legal representation for that 
constituent individual, and that discussions between 
the lawyer for the organization and the individual 
may not be privileged. 
 

relationship with that constituent. I Under paragraph 
(f), in such circumstances the lawyer should advise 
any constituent, whose interest the lawyer finds 
adverse to that of the organization of the conflict or 
potential conflict of interest,must not mislead the 
constituent into believing that a lawyer-client 
relationship exists between the lawyer and the 
constituent when such is not the case and shall 
make a reasonable effort to correct a constituent's 
mistaken belief in that regard.  In such 
circumstances, the lawyer must advise the 
constituent that the lawyer cannot represent such 
constituent, and that such person may wish to obtain 
independent representation. Care must be taken to 
assure that the individual understands that, when 
there is such adversity of interest, the lawyer for the 
organization cannot provide legal representation for 
that constituent individual, and that discussionsdoes 
not represent the constituent and that 
communications between the lawyer forand the 
constituent are not confidential as to the organization 
and the individual may be disclosed to the 
organization or used for the benefit of the 
organization. See Rule 4.3.not be privileged. 
 

 
[11] Whether such a warning should be given by the 
lawyer for the organization to any constituent 
individual may turn on the facts of each case. 
 

 
[11] Whether such a warning should be given by the 
lawyer for the organization to any constituent 
individual may turn on the facts of each case. 
 

 
The Commission recommends deleting Model Rule 1.13, cmt. 
[11], because it states the obvious. 
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Dual Representation 
 
[12] Paragraph (g) recognizes that a lawyer for an 
organization may also represent a principal officer or 
major shareholder. 
 

 
Dual Representation 
 
[1217] Paragraph (g) recognizes that aallows 
lawyer fors to represent both an organization may 
also represent a principal officer or major 
shareholder.  and a constituent of an organization in 
the same matter, so long as the lawyer complies with 
these Rules, including Rules 1.7, 1.8.2, 1.8.6, and 
1.8.7.  Paragraph (g) requires that the organization's 
consent to dual representation of the organization 
and a constituent of the organization must be 
provided by someone other than the constituent who 
is to be represented.  However, when there is no 
other constituent who can consent for the 
organization, the constituent to be represented in the 
dual representation may provide such consent in 
some cases. [(See State Bar Formal Opn. 1999-
153.)]11 
 

 
 
Comments [17] and [18] expand upon the terse Model Rule 
Comment [12] to provide guidance concerning an issue that often 
arises.  The guidance provided in these comments is derived 
from State Bar Formal Opn. 1999-153. 

  
[18] This Rule does not prohibit lawyers from 
representing both an organization and a constituent 
of an organization in separate matters, so long as 
the lawyer has addressed the conflicts of interest 
that may arise. [(See State Bar Formal Opn. 2003-
163.)]  In dealing with a close corporation or small 
association, lawyers commonly perform professional 

 
See Explanation of Changes for Comment [17]. 
 
The case law citations after the next to last sentence are intended 
to provide specific examples of the kinds of situations that often 
require resolution in the organizational context. 
 
The last sentence replaces Model Rule 1.13, cmts. [13] and [14], 

                                            
11 Consultant’s Note: In light of the Commission’s decision not to cite to ethics opinions in the Rules, I have deleted reference to Opinion 1999-153 in the Comment but refer to is 
in the Explanation. 
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engagements for both the organization and its major 
constituents.  When a change in control occurs or is 
threatened, a lawyer's duties as counsel for the 
organization may preclude the lawyer from 
representing the organization's constituents in 
matters related to control of the organization. In 
resolving such multiple relationships, lawyers must 
rely on case law.  (See Goldstein v. Lees (1975) 46 
Cal.App.3d 614 [120 Cal.Rptr. 253]; Woods v. 
Superior Court (1983) 149 Cal.App.3d 931 [197 
Cal.Rptr. 185]; In re Banks (1978) 283 Ore. 459 [584 
P.2d 284]; 1 A.L.R.4th 1105.)  Similar issues can 
arise in a derivative action. (See Forrest v. Baeza 
(1997) 58 Cal.App.4th 65 [67 Cal.Rptr.2d 857].) 
 

concerning derivative actions.  The Commission recommends the 
rejection of those comments in favor of this sentence and citation.  
Suitable guidance concerning a lawyer’s duties when involved in 
a derivative action is beyond the scope of a rule comment. 

 
Derivative Actions 
 
[13] Under generally prevailing law, the shareholders 
or members of a corporation may bring suit to 
compel the directors to perform their legal 
obligations in the supervision of the organization. 
Members of unincorporated associations have 
essentially the same right. Such an action may be 
brought nominally by the organization, but usually is, 
in fact, a legal controversy over management of the 
organization. 
 

 
Derivative Actions 
 
[13] Under generally prevailing law, the shareholders 
or members of a corporation may bring suit to 
compel the directors to perform their legal 
obligations in the supervision of the organization. 
Members of unincorporated associations have 
essentially the same right. Such an action may be 
brought nominally by the organization, but usually is, 
in fact, a legal controversy over management of the 
organization. 
 

 
 
 
See Explanation of Changes for Comment [18], paragraph 3. 

 
[14] The question can arise whether counsel for the 
organization may defend such an action. The 
proposition that the organization is the lawyer’s client 

 
[14] The question can arise whether counsel for the 
organization may defend such an action. The 
proposition that the organization is the lawyer’s client 

 
See Explanation of Changes for Comment [18], paragraph 3. 
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does not alone resolve the issue. Most derivative 
actions are a normal incident of an organization’s 
affairs, to be defended by the organization’s lawyer 
like any other suit. However, if the claim involves 
serious charges of wrongdoing by those in control of 
the organization, a conflict may arise between the 
lawyer’s duty to the organization and the lawyer’s 
relationship with the board. In those circumstances, 
Rule 1.7 governs who should represent the directors 
and the organization. 
 

does not alone resolve the issue. Most derivative 
actions are a normal incident of an organization’s 
affairs, to be defended by the organization’s lawyer 
like any other suit. However, if the claim involves 
serious charges of wrongdoing by those in control of 
the organization, a conflict may arise between the 
lawyer’s duty to the organization and the lawyer’s 
relationship with the board. In those circumstances, 
Rule 1.7 governs who should represent the directors 
and the organization. 
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Rule 1.13. Organization as Client. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

1 COPRAC A   1.13(b)(ii) should provide guidance on the 
term “substantial injury” to the organization 
within the civil context.  
 
Is the “best lawful interest of the organization” 
in (b)(ii) an objective standard? How will it be 
evaluated? 
 
Rule should not eliminate language of 3-600 
with regard to urging reconsideration by the 
constituent with whom the lawyer is dealing. 
 
 
 
 
Comment [13] should be deleted because it 
implies that the rule permits disclosure of 
privileged information under the context of 
whistle blowing statutes yet the CA Supreme 
Court has not ruled on this. 
 
 

Commission did not make the requested revision, in 
part, because such determinations depend upon the 
facts of a particular situation. 
 
The “best lawful interest of the organization” is a 
standard used in current California Rule 3-600. 
 
Urging reconsideration is encompassed within the 
rule because the rule states that “the lawyer shall 
proceed as is reasonably necessary in the best 
lawful interest of the organization.”  The rule 
specifies reporting to “higher authorities,” in part, to 
emphasize important corrective steps that a lawyer 
might be reluctant to take without explicit 
authorization in the rule.   
 
The Commission did not make the requested 
revision, in part, because the comments include an 
explicit statement that the rule does not authorize a 
governmental organization’s lawyer to act as a 
whistle-blower (see Comment [15]).  
 
 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.13. Organization as Client. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

Comment [14] should be amended to provide 
that the lawyer report to his internal 
supervisor before continuing up the ladder. 

A report to an immediate supervisor is 
encompassed within the rule because the rule 
states that “the lawyer shall proceed as is 
reasonably necessary in the best lawful interest of 
the organization.”  The rule specifies reporting to 
“higher authorities,” in part, to emphasize important 
corrective steps that a lawyer might be reluctant to 
take without explicit authorization in the rule.   
 

6 Lewis, Steve A   In 1.13(f) change the phrase “are adverse” to 
“are or will be adverse”. When it’s reasonably 
foreseeable to a lawyer that a constituent’s 
interests will become adverse to the 
organization then the attorney should be 
required to be up front with the constituent 
about that. 

Commission did not make the requested revision, in 
part, because the language at issue is being 
adopted from Model Rule 1.13. 
 

2 Los Angeles County Bar 
Association (Toby A. 
Rothschild) 

D   Using “duly authorized representative” 
language (as used in the ABA model rule) is 
more realistic and accurate than “highest 
authorized officer” as used in subsection (a). 
 
 
 
 
Model rule uses single term “constituents” 
while current and proposed rules use phrase 
“officer, employee, body or constituent,” which 

Language contained in paragraph has been revised 
to read: “In representing an organization, a lawyer 
shall conform his or her representation to the 
concept that the client is the organization itself, 
acting through its duly authorized constituents 
overseeing the particular engagement.”  The phrase 
“duly authorized constituents is the language used 
in Model Rule 1.13(a). 
 
Language contained in paragraph (b) has been 
revised to read: “If a lawyer representing an 
organization knows that an officer, employee or 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.13. Organization as Client. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

ignores partners in partnerships 
 
Supports sections 1.13(b), (c), (d) and (f). 
 
Subsection (e) should be reconsidered; it fails 
to take into account the possibility that the 
lawyer represents both the organization and 
an officer or principal in the organization in his 
or her individual capacity, and is withdrawing 
based on information communicated in 
confidence by the individual client. Also, the 
term “highest authority” is ambiguous in the 
non-corporate setting. 

other person associated with the organization . . .” 
 
No response necessary. 
 
Commission did not make the requested revision, in 
part, because this concept is being adopted from 
Model Rule 1.13. 

3 Orange County Bar 
Association (Trudy 
Levindofske) 

A   1.13(b) should state that when appropriate a 
lawyer should urge reconsideration of the 
matter before appealing to higher authority in 
the organization. This would be consistent 
with 3-100 where making a good faith effort to 
persuade the client is generally the lawyer’s 
first obligation before revealing information. 
 
 
1.13(b) should provide guidance about what 
constitutes “the best lawful interest of the 
organization.” 
 

Urging reconsideration is encompassed within the 
rule because the rule states that “the lawyer shall 
proceed as is reasonably necessary in the best 
lawful interest of the organization.”  The rule 
specifies reporting to “higher authorities,” in part, to 
emphasize important corrective steps that a lawyer 
might be reluctant to take without explicit 
authorization in the rule.   
 
The “best lawful interest of the organization” is a 
standard used in current California Rule 3-600. 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.13. Organization as Client. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

Revise first two sentences of Comment [6] to 
read: “Paragraph (b) distinguishes between 
the lawyer’s knowledge of the conduct and 
knowledge of the consequences of that 
conduct, using ‘knows’ with respect to the 
conduct and ‘knows or reasonably should 
know’ with respect to the consequences.” 
Comment [8] statement that “timely” action is 
required is not made clear by 1.13(b). 
 
 
Comment [13] should indicate that the rule 
applies to other types of organizations not just 
governmental organizations. 
 
 
Concerned about Comment [14] impact on 
lawyer’s duty to maintain confidences if the 
designated recipient of whistle-blower reports 
is outside of the client organization. Do 
internal policies necessarily satisfy “informed 
consent” under current 3-100? 
 
 
Typo corrections: Comment [3], an 
apostrophe is necessary at end of 

Commission did not make the requested revision, in 
part, because the revision might be construed as 
rendering the concept in the comment inconsistent 
with the terms of the rule itself. 
 
 
Commission did not make the requested revision, in 
part, because the concept of timely action is being 
adopted from Model Rule 1.13. 
 
Commission did not make the requested revision, in 
part, because Comment [1] was slightly modified to  
expressly state that the rule applies to “all forms of 
legal organizations” and to “governmental 
organizations. 
 
The commenter seems to believe that the conduct 
contemplated by the comment is an act that 
breaches the duty of confidentiality such that 
consent is needed to waive the attorney-client 
privilege. Revealing information within a broader 
client structure would not be an act of that breaches 
the duty of confidentiality and would not waive the 
privilege. 
 
Commission corrected typos that it deemed 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.13. Organization as Client. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

“constituents” on the sixth line; Comment [15], 
“communication” should be plural in the last 
sentence; Comment [16], there is an errant “of 
representation” in the second sentence that 
should be deleted. 

appropriate.   
 
 
 
 
 

4 San Diego County Bar 
Association (Heather L. 
Rosing) 

A   Lack of uniformity with ABA Model Rule 1.13 
is justified to preserve B&P Code section 
6068(e) on confidentiality. 

No response necessary. 

5 Santa Clara County Bar 
Association (Christine 
Burdick) 

A   Delete “reasonably should know” standard in 
1.13(b) & (f), or if it is retained, make the last 
sentence of Comment [6] part of the Rule. 
 
Comment [7] should make it clear that in 
context of a government entity or corporation 
where there is a legal department, a 
subordinate lawyer’s reporting to a higher 
authority under 1.13(b) must first include the 
legal department. 
 
Comment [13]: delete sentence beginning 
with “Moreover, in a matter...” because it is 
superflous. 
 
Comment [14] should be deleted in its entirety 

Commission did not make the requested revision, in 
part, because the Commission anticipates that a 
terminology rule will be drafted that will help define 
these terms. 
 
Comment [7] contains a reference for subordinate 
lawyers to consult Rule 5.2. 
 
 
 
Commission did not make the requested revision, in 
part, because the language at issue is being 
adopted from Model Rule 1.13. 
 
The commenter seems to believe that the conduct 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.13. Organization as Client. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

because it attempts to allow whistle-blowing 
while avoiding the constraints of the attorney 
client relationship and duty of confidentiality. 

contemplated by the comment is an act that 
breaches the duty of confidentiality such that 
consent is needed to waive the attorney-client 
privilege. Revealing information within a broader 
client structure would not be an act of that breaches 
the duty of confidentiality and would not waive the 
privilege. 
 

 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.13:  Organization as Client 
 

STATE VARIATIONS 
(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2009 Ed.) 

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)  
 

 Arizona has adopted the 2003 version of ABA Model 
Rule 1.13 verbatim. Regarding entity clients, the Arizona 
Legislature has also enacted the following statute, A.R.S. 
§12-2234, to codify the attorney-client privilege for 
corporations and other entities in civil cases:  

(B) …[A]ny communication is privileged between an 
attorney for a corporation, governmental entity, 
partnership, business, association or other similar entity 
or an employer and any employee, agent or member of 
the entity or employer regarding acts or omissions of or 
information obtained from the employee, agent or 
member if the communication is either:  

1. For the purpose of providing legal advice to the 
entity or employer or to the employee, agent or 
member.  

2. For the purpose of obtaining information in 
order to provide legal advice to the entity or employer 
or to the employee, agent or member.  

(C) The privilege defined in this section shall not be 
construed to allow the employee to be relieved of a duty 
to disclose the facts solely because they have been 
communicated to an attorney.  

 The statute was passed in reaction to the Arizona 
Supreme Court‟s decision in Samaritan Foundation v. 
Goodfarb, 862 P.2d 870 (Ariz. 1993), which rejected the 
federal courts‟ broad view of the attorney-client privilege for 
corporations announced in Upjohn Co. v. United States, 449 
U.S. 383 (1981). The Samaritan court instead adopted a 
“functional” test for the attorney-client privilege and required 
a defendant hospital to disclose information that the 
defendant contended was privileged. The following year, 
after intense lobbying by corporate interests, the Arizona 
Legislature enacted §12-2234, which effectively overruled 
the Samaritan opinion and adopted Upjohn. However, in 
Roman Catholic Diocese of Phoenix v. Superior Court, 62 
P.3d 970 (Ariz. App. 2003), a lower appellate court has held 
that §12-2334 applies only in civil proceedings and that 
Samaritan remains good law in criminal cases.   

 California: Rule 3-600 substantially follows the positions 
in Rule 1.13 as originally adopted. Among other things, it 
does not create an exception to confidentiality when 
conditions like those in Model Rule 1.13(c) are present but 
says only that the lawyer may, or must, resign.   

 District of Columbia omits paragraphs (c), (d) and (e) of 
ABA Model Rule 1.13.   
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 Georgia: Rule 1.13 tracks the pre-2003 version of ABA 
Model Rule 1.13 verbatim, but Georgia adds the following 
paragraph (f): “„Organization‟ as used herein includes 
governmental entities.”   

 Maryland, Michigan, and New Jersey all retain 
verbatim the Kutak Commission‟s 1981 draft of Rule 1.13(c), 
which provides that “remedial action” may, if necessary, 
include “revealing information otherwise protected by Rule 
1.6” -- but “only if the lawyer reasonably believes that: (1) the 
highest authority in the organization has acted to further the 
personal or financial interests of members of the authority 
which are in conflict with the interests of the organization; 
and (2) revealing the information is necessary in the best 
interest of the organization.”   

 Michigan: Rule 1.13(a) tracks the Kutak Commission‟s 
1980 draft by providing that a lawyer for an organization 
represents the organization “as distinct from” its directors, 
officers, employees, members, shareholders, or other 
constituents. Moreover, Michigan Rule 1.13(f) provides as 
follows:  

For purposes of this rule “organization” includes any 
corporation, partnership, association, joint stock 
company, union, trust, pension fund, unincorporated 
association, proprietorship or other business entity, state 
or local government or political subdivision thereof, or 
non-profit organization. 

 Minnesota effectively deletes the requirement in ABA 
Rule 1.13(c)(2) that the lawyer “reasonably believes that the 
violation is reasonably certain to result in substantial injury to 
the organization.” Minnesota also deletes ABA Model Rule 
1.13(d).   

 Missouri: Missouri retains the 2002 version of ABA 
Model Rule 1.13 verbatim and thus has no equivalent to 

paragraphs (d) and (e) of the current version of ABA Model 
Rule 1.13. 

 New Jersey: Rule 1.13(a), which borrows from the Kutak 
Commission‟s 1980 draft, states that a lawyer employed or 
retained to represent an organization represents the 
organization “as distinct from its directors, officers, 
employees, members, shareholders or other constituents. In 
addition, New Jersey adds that for purposes of Rules 4.2 
and 4.3 “the organization‟s lawyer shall be deemed to 
represent not only the organizational entity but also the 
members of its litigation control group,” which is defined as 
follows:  

Members of the litigation control group shall be 
deemed to include current agents and employees 
responsible for, or significantly involved in, the 
determination of the organization‟s legal position in the 
matter whether or not in litigation, provided, however, 
that “significant involvement” requires involvement 
greater, and other than, the supplying of factual 
information or data respecting the matter. Former agents 
and employees who were members of the litigation 
control group shall presumptively be deemed to be 
represented in the matter by the organization‟s lawyer 
but may at any time disavow said representation.   
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August 27, 2009 McCurdy E-mail to Lamport, cc Chair, Vapnek, Tuft & Staff: 
 
Given the recent measures taken to expedite the completion of the rule revision project, the 
purpose of this letter is to lay out the assignments for which you are a lead drafter that are 
scheduled to be discussed during the Commission’s upcoming September, October and 
November meetings.  A “rolling assignments agenda” is enclosed that covers all of the matters 
that must be completed at those meetings.  This agenda format is being used due to the short 
turnaround time between these meetings and the interest of many Commission members in 
working on assignments for future meetings when they have an opportunity to do so.  The 
assignments are considered “rolling” because, for example, any rule that is not completed at the 
September meeting should be treated as automatically re-assigned and carried forward to the 
October meeting.  Accordingly, the Commission is facing a significant challenge to complete 
fully each assigned rule in order to avoid a domino effect of rules that are not finished. 
 
Because the Commission has been given a mandate to meet a rigorous schedule of 
deliverables to the Board for action, it is very important that all assignments be submitted by the 
assignment due dates.  As emphasized by the Chair, if a lead drafter anticipates a conflict, or a 
conflict unexpectedly arises, that interferes with the ability to complete an assignment, the lead 
drafter must take the initiative to make alternate arrangements with the codrafters so that the 
assignment can be submitted by the due date. 
 
Below is a list of your lead draft assignments for the next meeting, September 11, 2009, to be 
held at the San Diego State Bar Annual Meeting.  Enclosed are materials for those 
assignments.  Below that list is a list of assignments for the subsequent meetings in November 
and October.  Materials for those assignments will be distributed soon.  If you need any those 
materials immediately, then please send me an email with a copy to Randy and Kevin.  
Codrafter responsibilities are not listed.  Please refer to the rolling agenda document which 
identifies the drafting team for each rule assignment.  In addition staff will prepare an updated 
chart listing all rule assignments by Commission member. 
 
Your continued hard work and dedication to this important project is appreciated, and don’t 
forget that staff and the Commission Consultant are here to help so please feel free to contact 
us for assistance. 
 
 

ASSIGNMENTS FOR SEPTEMBER MEETING 
  
September 11, 2009 Meeting                       Assignments Due:  Wed., 9/2/09  
  
                1.            III.E.       Rule 1.5.1 Financial Arrangements Among Lawyers [2-
200] (Dec. 2008 Comparison Chart – Post Public Comment Rule Draft #8.1 dated 
6/9/07) 
                                Codrafters: Julien, Sapiro, Vapnek 
                                Assignment: (1) a chart comparing proposed Rule 1.5.1 to MR 
1.5(e); (2) a “dashboard” cover sheet; and (3) a chart summarizing the public comment 
received and the Commission’s response. 
  
  
ASSIGNMENTS FOR OCTOBER MEETING 
  
October 16 & 17, 2009 Meeting                 Assignments Due: Wed., 9/30/09 
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1.               III.Y.       Rule 8.1.1 Compliance with Conditions of Discipline [1-

110] (Post Public Comment Draft dated 7/3/07) 
        Codrafters: None 
        Assignment: (1) a chart comparing proposed Rule 8.1.1 to RPC 1-110; 
(2) a “dashboard” cover sheet; and (3) a chart summarizing the public 
comment received and the Commission’s      response. 
  

2.            III.JJ.      Rule 1.8.1 Business Transactions and Adverse Interests 
[3-300] (Post Public Comment Draft #11 dated 11/17/08 to be revised following 
the January 2009 meeting) 
                Codrafters: None 
                Assignment: (1) a chart comparing proposed Rule 1.8.1 to MR 1.8(a); 
(2) a “dashboard” cover sheet; and (3) a chart summarizing the public comment 
received and the Commission’s              response. 
  
3.            III.KK.    Rule 1.13 Organization as Client [3-600] (Post Public 
Comment Draft #10 dated 11/7/08) 
                Codrafters: Foy, Melchior, Mohr, Voogd 
                Assignment: (1) a chart comparing proposed Rule 1.13 to MR 1.13; 
(2) a “dashboard” cover sheet; and (3) a chart summarizing the public comment 
received and the Commission’s response. 
  

                (NOTE: This is in addition to any assigned rule not completed at the 
September meeting.) 
  
  
ASSIGNMENTS FOR NOVEMBER MEETING 
  
November 6 & 7, 2009 Meeting                Assignments Due: Wed., 11/28/09 
  
                No lead drafter assignments. 
  
            (NOTE: This is in addition to any assigned rule not completed at the September 
meeting.) 
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September 25, 2009 KEM E-mail to Difuntorum, McCurdy & Lee: 
 
I can prepare the Dashboard, Introduction, and Rule & Comment comparison templates for Rule 
1.13 (I'm in the process of doing so).  However, will you be able to start the Public Comment 
Chart for me?  I can write the explanations/response of RRC, but it would save me a lot of time 
if one of you were able to insert the commenters and summarize their public comment, etc. 
 
If possible, I'd like to circulate the materials later today. 
 
 
September 25, 2009 Difuntorum E-mail to KEM, McCurdy & Lee: 
 
Here is a completed Rule 1.13 Public Comment Chart.   Thanks for working on the other parts.   
 
 
September 25, 2009 KEM E-mail to Drafters, cc Chair & Staff: 
 
PLEASE SEE "DEADLINE," below. 
 
I've attached the following: 
 
1.   A single scaled PDF that includes the following documents: 
 

a.   Dashboard, Draft 1 (9/26/09)KEM; 
 
b.   Introduction, Draft 1 (9/26/09)KEM; 
 
c.   Rule & Comment Comparison Chart, Draft 1 (9/25/09)KEM; 
 
d.   Public Comment Chart, Draft 1 (9/25/09)RD-KEM. 

 
2.   Word versions of each document in item #1. 
 
3.   A PDF showing the changes I've recommended to Draft 10, the draft that is the basis for the 
Rule & Comment comparison chart.  My recommendations are primarily to update the language 
per Commission actions in the intervening year since we last revised the rule. 
 
 
KEM Notes:  I've added highlights to the attached COMBO PDF with Adobe's highlight tool to 
focus you on the changes to the rule I've proposed [that's why the file is named "Marked" at the 
end].  Here are the issues: 
 
1.   Dashboard.  We'll enter the vote after the October meeting.  However, there are several 
issues: 
 

a.   Substantially rejected. Do you agree the Model Rule has been substantially rejected.  
I think we should so state given our rejection of the 2003 revisions to MR 1.13. See 
Introduction. 
 
b.    Dissent/Minority. Do you agree that there is no dissent?  I know Tony preferred the 
MR 1.13 approach that permits reporting out but he has not submitted a dissent.  Tony, if 
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you want to dissent from this rule, please provide us w/ a short statement that we can 
include in the Introduction. 
 
c.   Stakeholders. I'm not aware of any stakeholders, though arguably the government 
lawyers might want a whistle blowing provision (well, some government lawyers might 
want one).  I would stick w/ no stakeholders. 
 
d.    Controversy. Although we have not received public comment arguing that we should 
go w/ the ABA approach, I think it fair to state that the rule is moderately controversial 
because of the potential "conflict" w the SEC rules.  Should we mention this?  I think we 
should so that neither the BOG nor the S.Ct. is surprised by public comment.  See also 
Intro at paragraph 5. 

 
2.   Introduction.  Please review to see if you agree with how I have characterized the Rule.  I've 
tried to conform it as much as possible to the Introduction to Rule 1.6 in explaining the 
Commission's rationale for diverging from the Model Rule.  The Intro should not be a treatise.  
As it has developed, it has been used to call the reader's attention to the principal differences 
with the Model Rule, briefly explain the Commission's rationale for the difference, and to provide 
cross-references to the specifics in the Comparison Chart. 
 

a.   Paragraph 5.  Should we include paragraph 5 or is it a red herring?  Given the Ethics 
Alert referenced there, I feel we should at least make BOG and S.Ct. aware of the 
potential issue. 

 
3.   Rule & Comment Comparison Charts. I've highlighted those parts where I have questions.  I 
have specific suggestions/questions at the following footnotes & related text: 
 

a.   Note 1. Is there any reason why we can't use the Model Rule language in (a) so that 
it would provide:  "A lawyer employed or retained by an organization shall conform his or 
her representation, etc.," and continue w/ our changes as explained in the third column. 
 
b.   Note 2.  In light of our adoption of 4.3 since Rule 1.13 was approved, should we 
make my suggested changes?  Don't spend much time on this.  I don't think our 
revisions hurt, but the double-charging contingent might not like the language we've 
added to paragraph (f). 
 
c.   Note 3. Do you agree we should restore "or by the shareholders"? 
 
d.   Note 4. Do you agree w/ restoring the language? 
 
e.   Note 5. Do you agree we should cite to both 6068(e)(1) and Rule 1.6. 
 
f.   Note 6. We've rejected "or by law" in Rule 1.6.  Should we delete it here? 
 
g.   Note 7. Should we delete "potential"?  I don't see how it adds anything. 
 
h.   Note 8. Do you agree w/ restoring "in"? 
 
i.   Note 10. Given the numbering convention the Commission has adopted for the rule 
counterparts in MR 1.8, I've suggested that we refer to "the 1.8 series of rules."  Do you 
agree? 
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4.   Public Comment Chart. I've made no changes to Randy's fine public comment chart except 
to resort the comments alphabetically by commenter. 
 
5.    Proposed Draft 11. As to the proposed Draft 14, I've included it so you can quickly see the 
revisions I've suggested. 
 
6.    All the Word documents are clean versions. 
 
 
DEADLINE. The agenda submission due date is next Wednesday, September 30, 2009.  I 
realize you're all under the gun with your own rules (e.g., that little item Raul is preparing, 4.2).  
Nevertheless, I've tried to identify the issues so you can review the attached in relatively quick 
fashion.  If I don't hear from you by Tuesday, September 29, 2009 at noon, I'll assume you're 
OK my proposed changes and will implement them.  You'll still have an opportunity to object 
during the e-mail comment period but I have several items to prepare for the agenda and I want 
to submit them in a timely fashion so I can start working on items for the November agenda.  
Keep them doggies rollin' 
 
I'm responsible for submitting five rules and all their supporting documents for the October 
agenda.  If you can get me your responses before Tuesday, 9/29 at noon, so I can begin 
revising these documents, I would appreciate your doing so.  If you don't think you can look at 
them before Tuesday, 9/29 at noon, then tell me and I'll assume you critique the attached during 
the e-mail period. 
 
Please let me know if you have any questions.  
 
 
October 5, 2009 Kehr E-mail to RRC: 
 
Here are my comments on these materials: 
 
1. To answer Kevin’s first question in his 9/27 e-mail, I would not say that we have 

substantially rejected the MR.  There is one major change, and it is dictated by California 
law. 

 
2. Introduction paragraph 2 places what seems to me to be the key point at the wrong place.  I 

would state at the beginning of the explanation that there is an inconsistency between the 
MR and § 6068(e)(1).  This could be done by inserting a new sentence after the colon in the 
sixth line of the paragraph: “First, Model Rules 1.6 and 1.13 are inconsistent with the all but 
absolute duty of confidentiality under § 6068(e).  Second, these provisions run counter to 
the policy of providing assurance ....”  The rest of the paragraph works for me. 

 
3. To answer Kevin’s Introduction fn. 1 question, I would remove paragraph 5 of the 

Introduction. 
 
4. If the Commission retains the current wording of paragraph (a), its first letter should be 

capitalized. 
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5. In the third line of the explanation for the removal of MR paragraph (d), the reference should 
be to Model Rule 1.13(d) rather than 1.13(c). 

 
6. On Kevin’s fn. 2, it of course is correct that paragraph (f) repeats Rule 4.3.  I nevertheless 

am inclined to keep what we have so that paragraph (f) is logically complete and so that we 
don’t have to take the time to consider possible revisions to Comment [16]. 

 
7. On Kevin’s fn. 3, I would return to the MR (and our current rule) use of “shareholders”.  

There are situations in which a deadlocked corporation could act through its shareholders, 
and I don’t think that “body” is easily understood as referring to the shareholders.   

 
8. To further explain the addition of “body”, I would add at the end of the second paragraph of 

the paragraph (g) explanation: “This might be, for example, the Board of Directors or a 
litigation committee of the Board.” 

 
9. Should the Comment [5] reference to Rule 1.0 instead be to Rule 1.0.1? 
 
10. To reply to Kevin’s fn. 7 question, yes, I would retain “potential”.  It is the potential for 

adverse consequences that triggers the lawyer’s duty to advise the client. 
 
11. To reply to Kevin’s fn. 8 question, I agree that “in” should be in. 
 
12. I suggest what I hope will be considered a minor change to Comment [9].  In the fifth line I 

would change “knows” to “knows or reasonably should know” in order to track the Rule 
standard.  To avoid repeating this in line 11, I would say: “... , but not that that the conduct is 
likely to result ....”  

 
13. In the fourth paragraph of the Comment [14] explanation, at line three, I think the reference 

should be to Model Rule 1.0 rather than proposed Rule 1.0. 
 
14. In the Commenter chart, I suggest adding after the second paragraph of the response to 

COPRAC: “The Commission is not aware that this existing standard has caused any 
difficulty in its application.”  I would do the same in the second paragraph of the response to 
the O.C. comment. 

 
 
October 8, 2009 Sapiro E-mail to RRC List: 
 
Kevin has done an excellent job of keying up the issues.  Thank you. 
 
1. I do not think our proposal is controversial.  I believe [but do not have direct evidence] that 

the Business Law Section did not object to this rule because it objected to the SEC rules.  I 
also suspect [but have not had the time this week to research] that the American Bar 
Association was forced to back off some of its 2003 positions and commented adversely on 
the SEC proposal.  It might be worthwhile checking before the Introduction is completed. 

 
2. Having said that, in response to footnote 1, I would include paragraph 5 of the Introduction.  

However, I would add a statement to the effect that the Business Law Section opposed the 
SEC rules. 
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3. In the explanation of changes at page 1 of 22, first line, the word “twp” should be “two.” 
 
4. In that same page, explanation of changes, last paragraph, third line, “actions” should be 

“action.” 
 
5. Responding to footnote 1 on page 1 of 22, I would oppose the change.  We use 

“representing” in, for example, paragraph (b) and in comments.  In addition, Rule 1.16 refers 
to “representation.”  Using it in paragraph (a) ties the wording together.  Having said that, I 
think something should be added to the Comment to make clear that this rule applies both to 
lawyers working in-house and to lawyers who are outside counsel. 

 
6. Responding to footnote 2 at page 4 of 22, I would keep the second Romanette clause.  I 

think this rule should be self-explanatory in this respect and not simply cross-refer to Rule 
4.3.  In addition, in Kevin’s suggested alternative language, it is not just present adversity 
that may trigger the duty.  Potential adversity also applies.  The phrase “are adverse” is too 
narrow. 

 
7. Responding to footnote 3 at page 5 of 22, I agree with Kevin’s explanation of the deletion of 

the phrase.  However, I find the word “body” in paragraph (g) awkward.  What is a “body” of 
the organization?  We use “constituent” or “constituents” both in the rule and throughout the 
comments, and in Rule 4.2.  I recommend that we substitute the word “constituent” for the 
word “body.” 

 
8. At page 7 of 22, in the explanation of changes column, last line, I would delete the first word 

“last.”  I would leave that word in the parenthetical. 
 
9. Responding to footnote 4, I do not see a reason to delete the sentence to which Kevin 

refers.  However, if we restore it, I would refer to Section 6068(e) and not just to Rule 1.6. 
 
10. Responding to footnote 7 at page 11 of 22, I think adding the word “potential” emphasizes 

the scope of the duty.  A lawyer is expected to look for potential consequences, not just 
obvious consequences. 

 
11. At page 12 of 22, the middle column, fourth line, is “also” needed?  I would delete it. 
 
12. Responding to footnote 8 at page 12 of 22, the restoration is appropriate, even if it does use 

additional toner. 
 
13. Regarding Comment [11], I urge that we discuss it.  It seems to me that it is correct in some 

circumstances but not in others.  A lawyer could be a director, officer, agent, or employee 
who has authority to act on behalf of the organization.  If he or she has been given such 
authority, this Comment is wrong.  I do not suggest rejecting the comment, but we should 
add a phrase or sentence to permit the lawyer in that circumstance actually to act on behalf 
of the organization.  In addition, because this comment is entirely new, shouldn’t it be 
underlined? 

 
14. At page 15 of 22, second paragraph, first line, I would change “deleting” to “deleted.” 
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October 8, 2009 Sondheim E-mail to RRC: 
 
There is a typo on page 270: Under Moderately Controversial, 3rd line, the word Standard 
should be Standards. 
 
Page 296, in the response to the LA County Bar, seventh line, the phrase "duly authorized 
constituents needs closing quotes. 
 
Same on page 298, third paragraph: "governmental organizations.” 
 
Page 300, fifth line: word "of" should be deleted 
 
 
October 11, 2009 Tuft E-mail to RRC List: 
 
My comments on proposed Rule 1.13:  
 
1.  "Dashboard"  
 

a.  I disagree we have substantially rejected the Model Rule. It is more accurate to 
say we made some material additions and deletions.  

 
b.  In response to Bob's 10/5 email, there is more than one major change: we do 

not adopt paragraph (c) of the Model Rule and we have added a "reasonably 
should know" standard not found in the Model Rule.  

 
c.  Only the "reasonably should know" standard is moderately controversial 

according to the public comments.  There was no objection to our adhering to 
6068(e)(1). 

 
The conflict with the SEC was not raised by any stakeholder.    

 
2.  Introduction:           I join Bob in recommending we remove paragraph 5.  
 
3.  Paragraph (a):   
 

a.  I agree with Kevin in his note 1 that there is no good reason for not using the 
Model Rule language.  

 
b.  In the explanation column, "two" is misspelled.  

 
4.  Paragraph (b):  We should add to the explanation of changes to the Model Rule  that by 

using the "knows or reasonably should knows" standard, we have expanded the lawyer's 
obligations under paragraph (b) beyond the Model Rule and the rules adopted in most 
jurisdictions.  

 
5.  Paragraph (c):  We should add to the explanation of changes that the Commission 

decided to continue the longstanding approach reflected in current California Rule 3-600 
of requiring the lawyer to work within the organization in situations defined in paragraph 
(b) and not to have unilateral discretion to report outside the organizational which would 
be contrary to the lawyer's duties under 6068(e). 
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6.  Paragraph (f):  Now that we have rule 4.3, there is no need to depart from the Model 

Rule by adding romanette (ii).  I agree with Kevin's redraft of paragraph (f).  
 
7.  Paragraph (g):   
 

a.  I remain opposed to using the term "shareholders."   It is important that we do 
not treat shareholders as constituents of the organization or create the 
impression they and not the board are the highest authority authorized to act.  
That is the SEC's view and if we go along,  it can created problems for lawyers in 
reporting wrongdoing up the ladder. If lawyers are required to make disclosures 
and obtain informed written consent to a conflict as a last resort from 
shareholders, then the same will be true for partners and members of an LLC.  
This could lead to unintended conflict problems.  See State Bar formal opinion 
89-113 on representing parent and subsidiaries.  

 
b.  I do not think the explanation is correct.  Shareholders are not included in the 

term "body."  "Body" is intended to refer to the board, the audit committee or 
other body authorized to oversee the engagement.  Shareholders are owners of 
the business but not constituents or a body that operates the business. Since the 
Student Marketing Cases in the 1970's,. the legal profession has been fighting 
with the SEC over this issue. The SEC believes lawyers owe duties to the 
investors and not just the company.  We should not adopt that position.  

 
8.  Comment [3]:  
 

a.  In answer to Kevin's question in his note 4, I would retain the Model Rule 
language for consistency.  

 
b.  I do not object to Kevin's suggestion in his note 5.  

 
9.  Comment [8]:  I  join with Bob that "in" should stay in.  
 
 
October 12, 2009 KEM E-mail to RRC List (reply to 10/11/09 Tuft E-mail): 
 
I want to address Mark's position that the Commission did not substantially reject the Model 
Rule.  The Commission considered Rule 1.13 out of order in part to parallel legislative 
consideration of a government lawyer whistle blower statute (which failed) and the 
contemporaneous consideration of proposed amendments to 1.13 by the ABA's Corporate 
Responsibility Task Force.  The Commission began its deliberations on 3-600 [1.13] in summer 
2003.  In August 2003, the ABA adopted its changes to 1.6 and 1.13 that created exceptions to 
confidentiality for financial fraud and also added two provisions, paragraphs (c) and (d), that 
sanctioned a lawyer going outside the organizational client to report misconduct that is 
reasonably likely to injure the organization.  There was also a change in the Model Rule that 
provided for mandatory ("shall") up-the-ladder reporting [vs. the previous rule, which was 
permissive ("may")], but that change was not controversial.  At the ABA's 2003 Annual meeting, 
opposition to the 1.13 changes focused solely on the reporting out provision. 
 
The Commission's discussions from the start also focused on the reporting out provision.  The 
consensus was to require mandatory up-the-ladder reporting but, because reporting out is 
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inimical to California's strong confidentiality policy, the consensus was also to reject that 
provision out-of-hand.  It is true that the Commission has recommended adoption of the ABA's 
approach to mandatory up-the-ladder reporting, but even w/ respect to that, it is not a verbatim 
adoption.  We have rejected the narrow "knows" of injury and inserted a "knows or reasonably 
should know" standard as to the potential injury to the organization.  Regardless, the point I am 
trying to make is that the Commission is recommending rejection the key provision of MR 1.13 -- 
the reporting out provision, which a clear majority of jurisdictions has adopted.  That is the only 
part of the 2003 revisions to MR 1.13 that was subject to substantial opposition.  It is important 
that we inform the BOG and S.Ct. of this.  We should not suggest that we are merely 
recommending that this provision be "deleted."  There is nothing wrong with the Commission's 
position.  It conforms to California's strict confidentiality policies that the Supreme Court has 
approved in numerous decisions.  We rejected that position and should say so. 
 
 
October 12, 2009 Lamport E-mail to RRC: 
 
The following are my comments.  Although I am appending this to Bob's comments, I also am 
responding with respect to Mark Tuft's comments. 
 
1.  Dashboard:  I do not agree that we have substantially rejected the Model Rule.  I agree with 
Mark Tuft that we have made material additions and deletions.  I also agree with Mark that there 
are two material changes, deletion of outward reporting and the knows or reasonably should 
know standard in (b). 
 
2.  Introduction: I agree with Bob and Mark that we should delete paragraph 5. 
 
3.  Paragraph (b):  I do not agree with Kevin's recommendation.  The issue is how does a 
lawyer conform the representation of an organization, not whether the organization retains or 
employs a lawyer.  It does not matter if the lawyer is retained or employed to represent an 
organization.  The existence of a lawyer client relationship can be implied, which may not fall 
neatly into the employed or retained categories.  The ABA language is too limited and is not 
directed to the focus of the Rule. 
 
4.  Paragraph (b)  The point of adding the knows or reasonably should know standard is that 
once a lawyer knows of the conduct, the lawyer would duty to investigate the consequence of 
the action.  It means that a lawyer cannot avoid responsibility under the rule by saying he or she 
didn't know, when a reasonable lawyer under the circumstances would be expected to know.  It 
is thus more client protective than the Model Rule.  We use a strict knowledge standard with 
respect to knowing of the conduct because we need to promote trust in the lawyer-client 
relationship and not impose on the lawyer a duty to suspect the client or audit the client's 
actions.  Adding a knowledge standard for the conduct would undermine the lawyer-client 
relationship and potentially create an adversarial relationship between the organization and its 
lawyers.  However, once the facts are known, the lawyer's duty is to ascertain the significance of 
the actions (when a lawyer should reasonably know the consequence) and inform the 
organization accordingly under the Rule.  If we are going to add what Mark has suggested, we 
should add the foregoing discussion as well to explain the reason for the knows or reasonably 
should know standard. 
 
5.  Paragraph (f):  I agree with removing romanette (ii), but I do not agree that the rest of the 
sentence should be deleted.  I don't think that last sentence in that paragraph is fully covered by 
Rule 4.3.  I do agree that romanette (ii) is covered by 4.3.  I think we should state the rule once 
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in 4.3 and not a second time in this Rule using different language and risk inconsistent 
interpretations and applications of what is intended as the same standard. 
 
6.  Paragraph (g):  I agree with Mark that we not put the shareholders reference back in the rule.  
While I understand Bob's point that a deadlocked corporation can act through its shareholders, 
the current rule does not clarify that resort to the shareholders is acceptable when the 
corporation is deadlocked.  I agree with Mark that the reference suggests that shareholders are 
constituents of the organization and that they, and not the board of directors, are the highest 
authority.  I also agree that the term is under inclusive of other ownership groups (such as 
partners or members).  If we need more of an explanation of this in a comment, I am willing to 
entertain that; but adding shareholder back in restores what has been a bothersome ambiguity 
in the current rule. 
 
7.  Comment [3]:  In response to Kevin's footnote 4, I would leave out the example.  It belabors 
the obvious.  It makes the Comment longer than is necessary and obscures the keys points we 
are trying to state succinctly. 
 
8.  Comment [3]:  In response to Kevin's footnote 5, I agree we should cite both. 
 
9.  Comment [4].  I agree with Kevin's recommendation. 
 
10. Comment [7]  Leave potential in.  To suggest that the lawyer has a duty to advise only with 
respect to the actual consequences is too narrow. 
 
11. Comment [8].  I agree with Bob and Mark.  "In" should be in. 
 
 
October 12, 2009 Melchior E-mail to RRC List: 
 
Rule 1.13:  P. 271:  We should also point out in para. 1 that the rule follows current CA law, 
Rule 3-600, of which we should be very proud.  Same is true re paras. (c) and (d)  of 
explanation of changes, p. 275: these are really carry-overs of our present rule. 
 
The explanation of deletion of ABA part (d), p. 275, is not comprehensible 
 
Re subpart (e), it makes no sense to require the lawyer to “assure” that his/her beef reaches the 
highest level of the organization.  In a Fortune 50 company, e.g., the lawyer may have no 
means to access that level.  The lawyer should be required to use “his or her best efforts to see 
that” etc. 
 
Re subpart (f), p. 276:  This is important: Many of us will have seen the Ninth Circuit’s Ruehle 
case of a week ago.  In light of the problems there dealt with, and to adequately protect a 
person in that party’s position, , I suggest that we add to part (f), l. 7, the following language:  
“that the organization’s interests are or have a reasonable likelihood of becoming adverse 
[etc]”.  I think that the reasons for this late change have just emerged with this case but should 
be obvious.  I will be happy to explain if needed. 
 
p. 276, explanation:  typo, should be Rule 3-600. 
 
p. 281, comment 4, line 6:  for clarity, I suggest adding “client” before “organization.” 
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P. 282:  “the conduct” ,h at comment 5,  l.4, has no reference.  For good syntax, add the words 
“of concern.” 
 
P. 282, comment 6 contains the seeds of major confusion by requiring a level of analysis which 
is not specified.  I suggest adding the phrase “, but only that level of analysis,” after the word 
“analysis “ on l. 12. 
 
P. 285:  L. 11, nit: suggest adding “does not know that . . .” 
 
P. 285, last clause starting with “including”: I disagree, for the reasons stated in my comment 
about p. 282, comment 6, above. 
 
Also, I think that part of this comment contradicts itself: if the lawyer does not know the potential 
grave consequences, he/she is not subject to this provision; but nevertheless he/she must still 
go forward with investigation and up-the-ladder.   Explain that to me!   Or am I misreading 
this? 
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