




























































STROOCK

April 2 , 2010 Michael F. Perlis
Direct Dial 310-556-5821
Direct Fax 310-407-6321

Rex Heinke (District 7 , #2)
Vice- President
Akin Gump 
2029 Century Park East, Suite 2400
Los Angeles , CA 90067

Re: Proposed New Rule of , Rule 1.5(e)(4-200) (Fees for Legal
Services), Abolishing Non-refundable 

Dear Rex:

I wanted to 
Proposed New Rule of 200) (Fees 
Abolishing Non-refundable Retainers). 

In my view, the Rule benefits neither clients nor attorneys; but only those who would seek
to deprive individuals potentially in the need of legal representation from the 
obtain it. As a 

Commission , and prosecutor, I fully understand the propensity of the government to seek
asset freezes (often times ex parte) and oppose efforts to secure funds for legal representation
by thbse accused either civilly or criminally for violations oflaw.

The Rule proposing the abolition of 
deprive the people of the ability to 
who are already involved on behalf of those individuals to become involuntary pro bono
advocates. Neither alternative is an appropriate avenue.

In practice , the nonrefundable retainer as it currently operates , does not do a disservice to
the client. . Attorney overreaching is readily remedied and most attorneys 
prepared to return unused portions of retainers where it 
them.
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Proposed Rule 1.5(e)(2) 
make binding , leaves open the
possibility that government agencies could require termination of counsel and return 
unused retainers , and could 
evaluation of what portion of a retainer need be returned relative to non-completed legal
servICes.

In sum , I would urge that we follow the old maxim

, "

if it isn t broken , don t fix it.

Michael F. Perlis
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TELEPHONE (818) 788-5492

FAX (818) 788-5499

ANTHONY E. GLASS
MORTIMER L. LASKI'

KENNETH G. GORDON'

April 8 , 2010

Mr. Howard B. Miller
Girardi & Keese
1126 Wilshire Blvd.

Los Angeles , Ca. 90017

Re: Proposed Rule 1.5(e)

Dear Mr. Miller:

This letter is written to you in your capacity as President 
change to Rule 1.5(e) of the Rules of Professional Conduct.

My firm specializes in tax planning and tax controversy matters , both civil and criminal. The major part of

our work pertains to the tax controversy area. The firm was started in 1983 and I have been admitted 
York Br in 1971 and the California Bar in , 1972 through 1979 I was a senior trial attorney with

the Internal Revenue Service. Since January, 1980 I have been in private practice and have extensive 
in dealing with various government taxing agencies.

My principal concern with the proposed 
pertaining to flat fees. Assuming the attorney and client agree in writing, a flat fee is the lawyer s property on

receipt. As such, the attorney should properly deposit this fee into his operating account and take it into income. In
a tax sense, the attorney has dominion and control over the fee and should treat it as income. In the event that 
not the lawyer s property or is subj ect to a substantial risk , then the tax treatment would be otherwise.

The language of proposed Rule 1.5(e)(2)(v) provides that the written fee agreement shall include a provision that
the client may be entitled to a refund 
performed. This language appears to introduce a substantial condition into the equation of the lawyer s dominion

and control of the fee.

I believe that there are sufficient remedies against abuses, such as the non-performance or incompetent

performance oflegal services , without the broad brush approach embodied in the proposed Rule that not only 

property rights , but puts the interests of both the lawyer and client at risk in certain fact situations. The 
factual example will suffice:

Client was a substantial Schedule business, the receipts of which were mostly in cash. The business

is completely legal. Client and 
representation before the Internal Revenue Service during the course of a civil tax examination. 
the event that the client and the IRS could not come to an agreement as to civil tax liability, 
understood that a trial would be necessary in the U. S. Tax Court. Fees arrangements for such a trial

were left open, inasmuch as the dimensions of the case could not be fully 
completion of the tax examination.
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In the course ofthe tax examination, the assigned Revenue Agent became concerned over the large
amounts of cash flowing through the business and the possibility that there was unreported income.
Upon the agent' s recommendation, a jeopardy 
Service. Once this , levies are immediately 
Essentially, the IRS seizes property ofthe taxpayer and then talks. The judicial remedy to contest the
propriety of the jeopardy assessment and amount of jeopardy assessment is in the Federal District
Court. The amount of a tax deficiency can be contested in a subsequent 

A trial on the jeopardy , in the

approximate amount of $10 million. This, in turn, set the stage for the similar disposition of the
underlying tax case. A trial in Tax Court was thereby rendered moot.

My interpretation of proposed Rule (e , since the defense of a jeopardy

assessment was not contemplated in the fee arrangement, the client might have been entitled to a refund of fees.

There is no question that the client was quite satisfied with the result and that additional legal fees associated with
a full trial in Tax Court were avoided. Logically, if the client would be entitled to a refund, then the client had a

property right that was subject to seizure under the jeopardy 
scenario could be:

1. The IRS , upon making the , could demand that the lawyer turn over all monies which

would be subject to a refund claim by the client. Inasmuch as the initial retention of counsel did not contemplate
a jeopardy assessment administrative and judicial defense, all fees attributable to this work could be subject to

seizure (as well as all other assets 

2. If the IRS seizes the fees from the lawyer, then the client is left without resources to contest the jeopardy

assessment and any other 
assessment process , since the client doesn t have the necessary resources to retain counsel, or bringing an action

against the attorney for damages attributable to the turn-over of funds. As the attorney would be complying with
a lawful seizure process , it is doubtful the client could prevail on this basis. However, the net result is that the client

could be without representation in an action that was proved to be fatally flawed and that resulted in no additional
tax liability. Even if an action for damages against counsel was ultimately successful, the client's business and net

worth have been destroyed.

3. Counsel, upon a seizure of fees , is left with representing the client without immediate compensation, in

the expectation that the client will prevail and recover their assets once the jeopardy assessment is abated. In the
event that the jeopardy assessment is upheld, there is a subsequent tax representation in Tax Court for which the

client lacks fees to be represented. In the event that the 
withdraws from further representation, the client could have a claim for abandonment by the professional.

4. The IRS , by having an ability to seize the amount offees subject to a refund claim, in a purely civil matter

has been given the ability to interfere in the attorney-client relationship and decimate the client's ability to defend

itself in a jeopardy case. Essentially, the logic seize

and retain funds that were necessary to mount a successful defense. The net result is that the client is out of business
and bankrupt and the IRS gets to keep funds to which it is not entitled.
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5. The language of 
provisions of a fee engagement and get between the lawyer and his client. In the above scenario , both the lawyer

and client would take the 
contemplated to be within the , however, could take the position that an

interpretation of the engagement letter, in the context ofthis proposed rule, provides a refund remedy to the client

which is subject to seizure. Unfortunately, by the time the extent of this property interest is litigated, the jeopardy

assessment case has moved forward and the client is out of business for lack of 
interests of the client, the proposed rule has the opposite effect.

The core issue under the proposed rule is one of property 
or interest in property. It appears that the proposed

rule is confusing and inherently contradictory. If the flat fee is the lawyer s property upon receipt, then there should

not be a basis for seizure. However, ifthe client has a right to a refund offees attributable to services not completed
then the client has a property interest that can be seized by a taxing 

My comments have addressed the proposed rule change within a very 
focused on a particular civil tax issue. There are many other factual situations, including those within the criminal

law context, that raise issues of legal exposure for both the attorney and client which have not 
this letter. Hopefully, the Special Committee considering this rule change will reconsider 
proposed rule. Existing legal remedies and professional restraints on attorneys are, in my opinion, sufficient to

protect clients. The obfuscation of property rights pertaining to flat productive to the interests

of clients.

Very truly yours

Z/2d
fenneth G. Gordon

cc: Mr. Rex Heinke
Mr. Michael D. Marcus
Mr. Patrick M . Kelly
Mr. James H, Aguirre
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April 29 , 2010

Rex Heinke
Vice President - State Bar of California
Aldin Gump Strauss Hauer & Feld LLP\
2029 Century Park East, Suite 2400
Los Angeles, CA 90067

Re: Opposition to Proposed Rule 1. 5( e)( 1 

Dear Rex:

Enclosed for your review is my Opposition to Proposed Rule 1. 5( e)(1 )-(2). 
of material you have received and will receive about the approximately 55 new rules, I thought it would be
helpful if I sent you this detailed factual and legal analysis of what the Commission has labeled "a very
controversial" (the highest level used by the 
However, in reality there is no controversy among the Bar membership. 
when the prior related proposals were rejected, the at large membership 
abolishing nonrefundable retainers. These proposals were the 
in 1991 , 1997 and 2008. In an attempt to give you sufficient time to analyze this comprehensive opposition
I have submitted it well in advance of the end of the June 15 2010 public comment period.

There are a number of policy , including

unnecessary interference in attorney-client relationships , the generation of increased client bar complaints
and civil litigation, the substantial economic impact on small and large law firms, increased unnecessary
accounting and record keeping, the resulting increase in legal fees , the need to preserve the availability of
civil and criminal legal services to the people of California including consumers oflow, fixed fee services
and to protect the constitutional rights of those accused of crimes to retain the lawyer of their choice and the
right of civil litigants to be represented by any lawyer.

Rule l. 5( e), , will
drastically impact the economics of practicing law in California as well as the ability of people in need of
representation to obtain legal services. Considering the significance of the 2009 revisions to Rule 1. 5 ( e)( 1 )-

(2) (abolishing nonrefundable retainers) I am especially concerned that in apparent violation of State Bar
Rule 1. 10 (A) this novel version of Rule 1. 5 (e) (1 )-(2) 
Rules of Professional Conduct ("Commission ) was neither publicized nor disseminated, in any manner prior
to its November 2009 approval by the Board of Governors . Therefore the membership of the Bar was

~ 1. 10 (A) requires proposals for the Rules of the State Bar of California to be circulated for public
comment "before adoption" by the Board of Governors. Rule l. 5( e)(1 )-(2) 
exceptions in Rule 1. 10 B (1) for "clerical errors , (to J " or in Rule

10 (B) (2) that applies to "non-substantive modifications. " In addition, the minutes ofthe November 14



unaware2 of this new rule or that it would be considered at the November 14 , 2009 Board of Governors
meeting and were unable to meaningfully respond or object and be heard at the RAC and Board of Governors
November meetings. See enclosed opposition 12.

What is also troubling is that the Commission has not published any comprehensive or detailed factual
and legal analysis for 
Rule Commission Charter." The Commission has 
principle reason for this rule " is client protection." However, since 1991 , I have asked the proponents of
attempts to abolish non-refundable retainers for evidence supporting the claim that in California there is a
pattern of unethical lawyers cheating clients by using nonrefundable retainers. None has 

It is also significant that this prohibition appears nowhere in the ABA Model Rules. Since the 19th
Century nonrefundable retainers have been used in California and are currently permitted in many states. In
fact, in 1992 the Board of Governors of the California Bar endorsed the continued use of "fixed fees

" "

flat
fees " and "nonrefundable retainers" so long as the written 
arrangement and that the fee was "earned when paid. 
determine , the Commission has never provided a written analysis of this persuasive authority, advised the
current Board of Governors of its existence and certainly has not demonstrated why it should be ignored by
those who now sit on the Board of Governors.

In essence , the proposal abolishes and/or redefines a widely accepted historical fee arrangement and
prevents fully informed clients from entering into a fee agreement, the nonrefundable retainer, that far more
often than not reduces and limits the cost of legal representation. These changes will impact lawyers who
practice in many areas , including immigration, entertainment law, matrimonial/divorce, civil litigation

appellate, securities , bankruptcy, tax , real estate and criminal law and their clients.

One ofthe mosttroubling aspects of the proposed , see
1.5(e)(2), will make these fee payments the property of the client until the work is performed. 
regardless of the inaccurate representation set out in Rule 1.5(e)(2) 

2009 meeting # 132 , p. 6 , reflect that the "Board' s adoption of the proposed rules is subject to consideration
of possible revisions following a comprehensive public comment. . . " This

after-the- fact theoretical 1 O(A) 
before adoption" or solve the notice and process problem.

It is indeed odd that the November 14 2009 minutes of the Board of Governors # 132 , p. 6 that "adopts
Rule following publication for comment and consideration of
comment received" "the Board of Governors adopts" 35 Rules that included Rule 1.5(e)(1)-(2). There was
no "publication for comment" of Rule 1.5( 

3 See

, "

Request That the 
Professional Conduct " October 1992 , page 9.

Although the proposed amendments would avoid use of the terms ' fixed fee,' ' flat fee ' or
non-refundable fee,' such types of retainer fee agreements would be permissible 
proposed amendments. However, such fees would be required to be placed in the member
client trust account unless the member s written attorney-client fee 
provides that such fees , paid in advance of the provision of legal services , are earned when
paid.



lawyer and client asserting that the " flat fee is the lawyer s property on receipt." The 
forfeiture and restraining order situations is not what the fee is called but 
pp. 31-35.

Almost certainly, in spite ofthe legally and factually unsupported claim by the Commission that these
changes have eliminated fee restraint and/or fee forfeiture problems, in reality the changes have aggravated
this serious problem, see Opposition pp. 29-35. Abolishing the nonrefundable retainer, that for years has
protected clients and lawyers from fee restraints, fee forfeiture , will expose lawyers
performing many types of legal work to great financial risk. It will facilitate the restraint or seizure of fees
ifthe client has a potential , securities law, bankruptcy, criminal law, tax law
and even some creditors ' claims. The enclosed opposition analyzes these significant problems and poses the
question of: why enact this novel and untested fee arrangement that will result in 
when for more than 40 years the nonrefundable retainer has proved to be the best available fee agreement to
protect the client and lawyer from fee restraint and/or fee forfeiture?

The proposed Rule changes and 
Rule 1. 5( e )(2)'s , detailed wording be included in flat fee agreements presents
a trap for the honest lawyer who is unfamiliar with these new Rules and the complex fact patterns that will
develop. It will also certainly 
until now have been considered and were in fact earned when 
arbitration demands , bar complaints , and civil suits. Of course , if a lawyer has seriously underestimated the
work involved in a complicated "flat fee" case , which often occurs , ordinarily he will never be discharged
without cause.

As I understand the ongoing developments, a number of bar associations will join in opposing these
radical changes. I sincerely hope you have the opportunity to review this submission that incorporates in one
document the arguments advanced by the opposition, factually and legally analyzes why a nonrefundable
retainer is a necessary and appropriate fee arrangement, responds to the arguments advanced by the 
on the 
Rule 1.5( 

Thank you for your consideration.

Sincerely,

TARLOW &BERKPC

f;~ 
Barry Tarlow

BT/sew

Enclosure

cc: Audrey Hollins
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Rex Heinke
Vice President - State Bar of California
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Re: Opposition to Proposed New Rule of Professional Conduct 1.5(e) (4-200)
(Fees for Legal Services) Abolishing Nonrefundable Retainers

Dear Rex:

I am a lawyer who has represented individuals and businesses accused of crimes in
state and federal courts throughout the country for over forty years. 
is my biography so that you can consider my background and experience in evaluating my
qualifications to present the analysis set out in this Submission. I am seriously concerned as
are many other California lawyers about the problems raised by the Commission for the
Revision of the Rules of Professional Conduct' s ("Commission ) proposed new Rule 1. 5( e)

and conforming amendments to Rule 4200 
Bar of California ("Proposal "). Paragraph (e) essentially prohibiting nonrefundable retainers
for legal services will drastically and detrimentally impact the economics of practicing law
in California, as well as the ability of 
services. I am requesting a meaningful opportunity to be heard, on behalf of the members
of the bar who overwhelmingly oppose these radical and unnecessary revisions of custom
practice, and the law, (1) if this matter is heard by RAC and (2) at the time it is heard by the
Board of Governors.
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INTRODUCTION

In 1992 , the Board of Governors approved the continuing use of the nonrefundable
retainer "earned when paid " as a perfectly appropriate fee arrangement. It 
continued use of "fixed fees

" "

flat fees " and "nonrefundable retainers" to be earned
when paid, with title immediately transferring to the attorney so long as the written fee
agreement provided that such fees paid in earned when
paid. ) This information was widely publicized. In 1991 , the Committee on Professional
Responsibility and Conduct (COPRAC) first 
should explicitly add "nonrefundable retainers" as part of the definition of "true" retainers
earned upon receipt. See May 20, 1991 
record as stating it is "concerned" that any proposed rule change not "unduly restrict" a
lawyer s ability to charge a truly nonrefundable retainer in appropriate circumstances. Id.

The Bar has soundly and 
retainer: (1) in , (2) in 1997 by COPRAC , and (3) in 2008 by the
Commission. Now again, without notice, process, or opportunity to be heard, the
Commission submitted a proposal to the Board 
retainers primarily on the grounds of , we have been
requesting that the Commission demonstrate any pattern of misconduct that would justify
such a ban. It has been unable to do so simply because none 

This Proposal to ban nonrefundable retainers is a solution in search of a problem.
Although the Commission s four-person subcommittee (which includes a law professor
consultant, Kevin Mohr, who 
knowledgeable in the ethics field, they appear to lack practical experience with how such
a fee actually works in private practice. One 
unsupported, undocumented and erroneous assertions that the abandonment of the 2008
proposed Rule 1.5(f) and the creation of 
involving fee forfeiture, restraint of legal fees or asset restraint that would deprive clients
of their lawyer of choice in civil and criminal matters. See pp. 29- infra.

It has always been recognized by 
including immigration, family law, criminal law, tax law, civil trial practice, and SEC
law, as well as appellate, entertainment and real estate law, that there is nothing about a
nonrefundable retainer that permits a lawyer to charge 
excessive fee, , the nonrefundable retainer, as with any other 

See October 1992 State Bar Memorandum and attachments (prepared by the Office of
Professional Competence, Planning and Development in connection with a "Request that
the Supreme Court of 

. . 

Conduct"). To 
document was in fact filed with the Supreme Court.



arrangement, has always been subject to well-established professional rules that apply to
the unscrupulous lawyer nonrefundable
retainer" from a naIve client, does little or no work, and keeps the client's money. These
rules include: (1) the case-by-case Rule against charging excessive fees (Rule 1.5(a)) and
(2) the longstanding Rule requiring lawyers to refund 

from representation (Rule 1. 16). , fairness, and the existing protections
against unconscionable fees dictate that under a nonrefundable retainer fee arrangement
if a lawyer does very little or no work, the client is entitled to a full refund.

Similarly, members of the Bar have 
client signs an , as with 
there are unanticipated events that can result in a total or partial refund. , a
client would be entitled to a full refund if his/her lawyer is sick and 
the case. Likewise, an honest lawyer would refund a $10 000 nonrefundable retainer if
shortly after receiving it, the client changes her mind and fires him/her without cause, and
the lawyer has not done any meaningful work. 
circumstances, a unconscionable" under Rule 
and an honest lawyer would refund all of the unearned portion of the fee.

If adopted, Paragraph (e), designed to essentially abolish nonrefundable retainers
will fundamentally alter the practice of law in California, create unnecessary complexity
and confusion, expose lawyers acting in good faith to disciplinary charges, arbitration
and civil lawsuits, seriously client relationship, prevent many
clients from obtaining representation, and deprive clients of their lawyer of 
facilitating the restraint or forfeiture of legal fees. It is contrary to the interests 
groups who are most affected, the lawyers and their clients because, for example:

(1)

(2)

The Board of 

membership. Considering the 
their clients throughout California and the controversy surrounding the Proposal
the Commission should have publicized and/or explained these changes to ensure
that a cross-section of the bar knew of their 
could meaningfully respond or object before the Board of Governors ' adoption of
the Rule. Although the , 2009 meeting ~ 132, p. 6
reflect that the "Board' s adoption of the proposed rules is subject to consideration
of possible revisions following a comprehensive public comment, 
65 other Rules)," such after-the-fact theoretical public comment does not satisfy
the Rule 1. 10(A) requirements of public comment "before adoption" or solve the
notice and process problem.

Paragraph (e) prevents fully- informed clients and their lawyers from knowingly
entering into a nonrefundable retainer agreement that benefits clients. 
the reality that since the 19th century, 



(3)

(4)

(5)

(6)

some form of 
exceptions to Paragraph (e)'s ban on nonrefundable retainers in (e)(1)-(2)).

There is no identifiable 
resulting from the current rules that 
retainer or that would be remedied by this sweeping change.

The Proposal ignores the fact that in 
continued use of the nonrefundable retainer "earned when paid" as an 
fee arrangement. The Board of fixed
fees

" "

flat fees " and "nonrefundable retainers" to be earned when paid, with title
immediately transferring to the 
explicitly spelled out the arrangement with the inclusion of an 
that such fees paid in advance of legal services are "earned when paid.

Paragraph (e)(1) (a true 
nonrefundable retainer as a minimum fee to 
will also be credited for future 

amount of the retainer. Rule 
ability to contract in a way that is 
would refuse) and prevents the lawyer from 
earned when received if he does any legal work while waiting for a case to be filed
or rejected.

Paragraph (e)(2) 
nonrefundable

" "

flat fee" to cover fees for the entire length of the case, including
trial. Since flat fee should cover 

administrative evidentiary hearing) that often cannot be reasonably predicted prior
to being retained, the 

contingencies is refundable, at least until the time that the contingencies occur,

See Request That the Supreme Court of California Approve Amendments. . 
Rules of Professional Conduct " October 1992 , page 9.

Although the proposed fixed fee,'
flat fee ' or ' nonrefundable fee,' such types of retainer fee 

permissible under the , such fees would 
required to be placed in the member s client trust unless the member
written attorney-client fee , paid in
advance of the provision oflegal services, are earned when paid.



(7)

(8)

(9)

(10)

(11)

(12)

(13)

Paragraph (e )(2) requires the 
nature of the fee by representing that the fee "is the lawyer s property on receipt."
However, the critical issue is not what the fee is called but who owns or has any
interest in the funds.

Rather than protecting the client's entitlement to a refund of the " nonrefundable
flat fee (see proposed Rule 1.5(e)(2)(v)), 
the client from receiving a refund if these funds are the subject of any 
state seizure, jeopardy assessment, restraining order or forfeiture, or even
attachment by potential creditors. The lawyer cannot return all or part of the 
the client because the seizing agency will be entitled to any fee refund.

Paragraph ( s claims, exposes 

performing all types of legal services to extrinsic litigation or significant financial
risk by facilitating the restraint and/or seizure of fees if any client has a potential
criminal or bankruptcy problem or has a dispute with the IRS , the Franchise Tax
Board, the S. , or is the potential target of a 

restraining order, or is vulnerable to potential creditors ' claims.

Because Paragraph 1.5(e)(2) will 
restraint/forfeiture or civil seizure, compliance with Paragraph (e) deprives those
accused of crimes of their 
and many civil clients of their ability to obtain any legal representation.

Paragraph (e )(2) permits a client to , before
all of the 
substantial amount of work, and will 
lawsuits, or Bar complaints.

The Proposal is confusing and internally 
client bar complaints, arbitration claims, and civil actions involving fee 
for honorable lawyers acting in good faith.

Paragraph , detailed wording 

included in flat 

unfamiliar with these new Rules and the complex fact patterns that will 
It is also sanctified" State Bar fee forms (specifically the
fixed fee" clause) that have been 

past 20 years and represent the "gold standard" for California lawyers.

3 In her article in the California Bar Journal legal ethics expert Diana Karpman urges
California lawyers to use these State Bar fee forms:



(14) The Proposal impacts the economic viability of small law firms and the practice of
large firms. If the lawyer agrees to an flat fee" that is 
received and substantially underestimates the legal work, he will certainly not be
terminated by the client. However, when the lawyer through skill and ability has
in a short time obtained a significant result that is not outcome-determinative in an
ongoing case, the Rule encourages clients to terminate the representation without
cause and obtain a refund of a flat fee" that under this
Proposal would no longer be "the lawyer s property" or property to 

lawyer is entitled.

The Commission also 
changes are adopted and approved by the California Supreme Court, what will happen to
the hundreds if not thousands of partially 
the simple answer that they 
retroactively? Putting aside for the , what can
possibly be done about these partially performed contracts, some of which may require
legal services for two or , for example, an agreement 

representation in federal Habeas Corpus proceedings? Will the lawyer 
alter partially performed contracts? What will happen 
alteration or the lawyer would not have initially entered into the agreement in its altered
form? How will the 
combinations of potential 
example where the actual practice of law has been 
theoretical reforms.

The proposed new Rule , essentially prohibits
nonrefundable fees for performing , it 

Lawyers are urged to use the State Bar fee forms (. . . J. 
the ' gold standard. ' The , blessed and familiar to fee
arbitrators. If an expert 
agreement, it' s a stronger case if it's the sanctified State Bar fee agreement.

. .

" Diane Karpman

, "

Time for tuning up those fee agreements California
Bar Journal (February 2010)

Paragraph (e) is irreconcilably inconsistent with the existing and widely-used "fixed fee
clause" at pp. 30-31 of "The State Bar of California 
Forms" available at:
http://www.calbar.ca.gov / F orms. pdf.



redefines a widely accepted , and in reality will 
most payments to do legal work in the future will not be earned when received regardless
of the attempts in Rule the lawyer

property upon receipt." , in violation of the theoretical rationale for

abolishing nonrefundable retainers, it leaves in place in Rule 
fee that is a "true retainer.

I. 
THE COMMISSION OBTAINED THE BOARD OF GOVERNOR'

ENDORSEMENT OF THE 2009 PROPOSAL

Many lawyers in California share my 
that resulted in the Board of Governors ' passage of Rule 1.5(e)(1) and (2). The concern
focuses on the lack of any prior opportunity to 
that was approved by the Board of , 2009. Prior to 
being sent out for final 
Board of Governors, the 
should have been given the opportunity to: (I) submit 
was 
controversial , novel , and literally unprecedented change to the Rules.

Lack of Notice/Process Surrounding Commission s Abandoned 2008 Proposal
To Prohibit Nonrefundable Fees

The Commission 
effectively informing the Bar membership of its attempt to do so. 
209-page Discussion Draft of 13 proposed 
conduct (including the prior proposed Rule 1.5(t) banning nonrefundable retainers) on the
State Bar website, the Commission s 2008 proposal to ban nonrefundable 
not meaningfully publicized. As discussed below, for example, posting a short article in
the May 2008 California Bar Journal related to the Commission s proposed revisions to
13 Rules of Professional Conduct that did not mention this radical change.

I only discovered this specific provision after reading the May 2008 edition of the
California Bar Journal about the Commission s proposed revisions to 

Professional Conduct, and learned 
2008, I was 
2008 , after printing and reviewing 209 pages of information from the website regarding
all 13 Rules , that I first noticed the 
not recall at the time seeing anything on the Bar s home page about existing Rule 4-200
to be revised as Rule 1. 5(t) that would abolish nonrefundable retainers.



This short California Bar Journal article did not describe, discuss, or mention the
proposed revision to 

possibly been mentioned somewhere. However, I certainly never read about it and no
lawyer had previously discussed it with me. , other
than perhaps someone who was a 
committee, who in , even
though I have attempted to find 
change. Most California lawyers were 
to Rule 4-200, referred to as new Rule 1.5(t), had been proposed.

When I , I 
relatively small number of members of the California Bar and several bar 
about these proposed radical changes.4 At that time, the public comment window expired
on June 6 2008.

The Commission received a number of comments complaining about the lack of
notice and process. In response to the complaints 

been publicized in a manner that permitted , the Commission later
stated:

The proposal was issued for a 90-day public comment period posted on
the State Bar website 
Sacramento that was noticed by several methods, including: a posting at the
State Bar website; public notices in the Daily Journal the Daily Recorder
and the Sacramento Bee; e-mail notifications to 000
interested persons; and a press release to the media. See Public Comment
Chart, Exh. I to the Executive Summary.

As far as I knew, not one publication mentioned by the Commission actually discussed
the proposal to ban , 20 I 0, I 
from Randall Difuntorum requested copies of what appear to be all 
including several different emails, that the 
notice of the 2008 proposal to ban nonrefundable 
reveals that nowhere in the emails or anywhere else did the Commission ever explicitly
publicize or state that it was going to take up the , let

4 With the 2008 Proposal, the Commission also did not publish any rationale for enacting
this comprehensive change or demonstrate that a need exists to do so. 
a comprehensive legal and factual page
March 2008 Discussion Draft of the 
Bar website.



alone seek to prohibit , no version or 

nonrefundable retainer" appear even once in any of these materials.

Moreover, even if the materials had provided some sort of information about their
efforts to abolish nonrefundable retainers , many, if not most, of those materials would not
have afforded concerned members of the Bar day
comment period scheduled to end on June 6, 2008. The brief notices for a public hearing
on "Proposed Amended Attorney Rules of 
Los Angeles Daily Journal the Recorder and the Sacramento Bee for example, were
first published on May IS , just a week prior to the May 22 
itselfwas only two weeks prior to day comment period.

It is therefore hardly 
Sacramento lawyer that I personally spoke with (approximately five to ten) knew, prior to
conversing with me, of a 
publications discussed above and that would deal with a proposal to ban 
retainers. The methods used to notice the 2008 proposal to ban nonrefundable 
were also clearly ineffective in giving 
hearing.

The Manner In Which The 
Approval of The 2009 Proposal To Ban Nonrefundable Retainers

In August of 2008, the Commission prior proposed approach 
Rule I.S(t) was abandoned. This proposed rule consisted of one sentence.

In late 2009 , the Commission totally redrafted Rule I.S and expanded it in a new
paragraph (e) and five accompanying 
2008 proposal). The Commission , along with 34 other
rules to the Board of Governors for approval in November of2009 , without informing the

5 For example, the notices of public California Bar Journal
merely noted that the Commission was considering 
governed a wide variety of issues including "fees for legal services " while the notices of
public hearing published in the Los Angeles Daily Journal the Recorder and the
Sacramento Bee provided no information whatsoever about any of the proposed 

changes. Assuming someone sorted through the public notices in these publications and
discovered the Commission s notice, all they would have 
Sacramento meeting about "proposed amended attorney rules of professional conduct."
The emails sent out to theoretically interested parties similarly failed to mention anything
about nonrefundable retainers , either providing no details about any of the proposed rule
changes or listing a number of potential changes unrelated to nonrefundable retainers.



membership of the State Bar or even the known stakeholders who vigorously opposed the
1991 1997 and 2008 proposals. 

the California Bar, other than for 
member of the Board of Governors, or perhaps 
section, actually knew about the latest Proposal (draft Rule 1.5(e)) and the Commission
attempt to present it to the 
opportunity to learn about, scrutinize, or comment on draft Rule 1.5(e).

Obviously, since there was no notice that the meeting agenda involved a proposed
draft of Rule 1.5( e) 
distributed to the members of the Bar, no one opposing the proposal could appear before
the Regulations and RAC") or the Board of
Governors on November 2009 to raise the host of problems with this new
version of Rule 1.5(e).

However, the proponents of these radical changes did in fact have the opportunity
to advance their agenda and did appear before RAC and approximately 
the Board of Governors , 2009 RAC 
Chairperson of the 

responsible for drafting Rule , who 
proposal, were present. Coincidentally Mr. 
1991 when, using a , it 
abolishing nonrefundable retainers.

So far as I know the fact the 
retainers was 
The Board of Governors ' meeting agenda for November 2009 only mentioned: " Rules of

Professional Conduct, Proposed New and Amended, Batches 1 , and 3 , Return from
Public Comment." See BOG 
http://bog.calbar.orglpages/Agenda.aspx?id=10237&t=0&s=false. The 
in the spring of 2008 could not have 
Governors in November of2009.

Despite the overwhelming opposition to this Rule, I do not believe any member of
the Bar wrote to the Commission or the Board of Governors about (e)(1) and (2) and of
course no member of the Bar 
oppose this rule. All quite logical since 
the rule appear at a meeting about which they were unaware? , I have not heard
that the merits of the proposed ban on nonrefundable retainers was even discussed at the
Board of Governors ' November
meeting do not reflect any such discussion. Although Rule 
of the most , the unofficial 



meeting reflects that there was no 
members of the Board 
discussion of Rule 1.5 about whether the words unconscionable or unreasonable should
appear in 

mentioned. The 
different. However, at the November meeting, Rule 1.5(e) was approved by the Board of
Governors along with approximately 33 other Rules.

In December 2009, the 
announcing that 35 revisions of the professional conduct rules won approval by the Board
of Governors. This after-the-fact 
already endorsed the Proposal) was the only publicity I am aware 
proposed draft Rule 
and the article made no mention of the newly 
prohibiting nonrefundable retainers. Rather, it only stated:

at its 
revisions that . retain current standard 

purposes , an ' unconscionable fee. ' The commission had been 
adopting ABA' s standard that prohibits an ' unreasonable fee. ' (Rule 1.5).

Like the 10-page October 23 , 2009 "Executive Summary" submitted to the Board prior to
the November meeting, this article did not mention one word about the proposed Rule to
change the way , the

abolishment of nonrefundable retainers.

On November 16, 2009 , the State Bar issued a press Board of

Governors has approved 35 revisions of the California Rules of Professional 
Approximately one week later, I learned 5 made by the
Board of Governors. Since that time, I have discussed this matter with a cross-section of
the Bar membership from throughout California and have not found 
aware that a decision about whether to 
Board of Governors at its November 2009 meeting.

The Commission 
Circulate The Proposal For Public Comment Before Adoption

Rule of the 10(A) ("Public Comment") requires Proposals for the
Rules of the State Bar of California to be "circulated for public comment before adoption
amendment, or repeal by the Board of Governors." Section 
Comment is not required:

( 1) to correct clerical errors , clarify grammar ( " or



(2) to modify a proposal that has been circulated for public comment when
the board deems the modification non-substantive or reasonably implicit
in the proposal."

The non-substantive
modification" of the abandoned 2008 5(f). The 2008 

consisted of one sentence of 47 words 
words. The 2009 5 and the
Comments" and creates an flat fee" arrangements.

Any comments received by the 
Rule 1.5(f) that was 
been directed at the 2009 Proposal adopted by the Board of Governors in November of
2009. Rule , 2008 when the comment period
ended for the abandoned proposal.

The Board of Governors adopted this 2009 Proposal without any input from the
membership.6 Considering the 

clients throughout , the

Commission should have publicized and/or 
cross-section of the 

meaningfully respond or object before the Board of Governors ' adoption. See Rule of the
State Bar 1. 10(A) ("Public Comment") requiring Proposals for the Rules of the State Bar
to be "circulated for public comment before adoption, amendment, or repeal by the Board
of Governors.

Finally, the minutes of the November 14 , 2009 meeting #132 , p. 6 , note that the
Board' s adoption of the proposed rules is subject to consideration of possible revisions

following a comprehensive public comment. . . (along with " Such 

the-fact theoretical public comment does not 
public comment "before adoption" or solve the notice and process problems.

6 It is indeed odd that the November 14 , 2009 minutes of the Board of Governors # 132
p. 6 that "adopts" Rule following publication for
comment and 

. . 

adopts" the 35 Rules 
publication for comment" of Rule 

Board of Governors and their staff who were present at (1) the RAC and (2) the Board of
Governors ' meeting, it appears 
recognized that Rule 1.5(e)(1)-(2) had never been circulated for public comment.



II. ANAL YSIS OF THE SUBSTANTIVE PROBLEMS 
PROPOSED RULE 

Description of the Proposal:

In November of 2009 , the California State Bar s Board of Governors adopted the
new proposed Rule 1.S(e) (referred to as "The Proposal"

). 

(e) lawyer , charge, or 

nonrefundable fee , except:

(1)

(2)

a lawyer may charge a true retainer, which is a fee that a client pays
to a lawyer to ensure the lawyer s availability to the client during a
specified period or on a specified matter, in addition to and apart

from any compensation for legal services performed. A true retainer
must be agreed to in a writing signed by the client. Unless otherwise
agreed, a true retainer is the lawyer s property on receipt.

a lawyer may charge a flat fee for , which
constitutes complete payment for those services and may be paid in
whole or in part in advance of the lawyer 
agreed to in advance in a writing signed by the client, a flat fee is the
lawyer s property on receipt. The written fee , in a
manner that can , include the

following: (i) the scope of the services to be provided; (ii) the total
amount of the fee and the terms of payment; (iii) that the fee is the
lawyer s property immediately on receipt; (iv) that the fee agreement
does not s right to terminate the client- lawyer
relationship; and (v) that the client may be entitled to a refund of a
portion of the fee if the 
completed.

The Proposal also 
addition to the already existing Comment (S), that state:

(S) An 
improperly to curtail services for the client or perform them in a way 
the client's interest. For example, a lawyer 
whereby services are to be 
foreseeable that more , unless the

situation is adequately explained to the client. Otherwise , the client might have to



bargain for further assistance in the midst of a proceeding or transaction. However
it is proper to define the extent of services in light of the client's ability to pay.

(7) Every fee agreed to, charged, or collected, including a fee that is a lawyer
property on receipt under paragraph (e)(1) or (e)(2), is subject to Rule 
may not be unconscionable.

(8) Paragraph (e)(I) , which is 
general retainer " or "classic retainer." A true retainer secures availability alone

that is , it presumes that the lawyer is to be additionally compensated for any actual
work performed. Therefore, a 
availability, but that will be applied to the client' s account as the lawyer renders
services, is not a 
agreement should specify the time period or purpose of the lawyer s availability,
that the client will be , and that the
lawyer will treat the payment as the lawyer s property immediately on receipt.

(9) Paragraph (e )(2) describes a fee structure flat fee . A flat
fee constitutes complete payment for specified legal services, and does not vary
with the amount of time or effort the lawyer 
specified services. If the , a flat fee

received in advance must be treated as an advance for fees. See Rule 1. 15.

The Proposal is the latest effort by the Commission to prohibit nonrefundable
retainers 7 in California.

Past efforts to abolish the nonrefundable retainer

The Proposal is the latest effort by the Commission to amend Rule 1.5 (4-200) to
abolish nonrefundable 
made by the Commission in 1991

8 and 20089 and by the 

7 "Nonrefundable retainer" refers to nonrefundable retainers , true retainers , advance fees
earned when received , and minimum fees.

See proposed and rejected amendments to State Bar Rule 4- 100 (Preserving Identity of
Funds and Property of a Client) and Rule 3-700 of the Rules of Professional 
(Termination of Employment) (1991). The vast majority of the public comment was in
opposition to the proposed , which were ultimately withdrawn.

9 A 209-page Discussion Draft for , including
proposed Rule 1.5et), is posted on the State Bar website. Proposed Rule 1. 5(t) stated:



Responsibility and Conduct e"COPRAC") in 1997. 10 They were soundly rejected based

on the overwhelming number of 

California lawyers.

In fact, in 1992 , the Board of 
earned when paid" 

Governors endorsed the continued use of "fixed fees

" "

flat fees " and "nonrefundable
retainers" to be earned when paid, with title immediately transferring to the attorney so
long as the 
inclusion of an express statement that such fees paid in 

earned when paid. See October 1992 State Bar Memorandum (prepared by the Office
of Professional Competence, Planning and Development). Indeed, it was COPRAC that
first suggested (see May 20 , 1991 COPRAC memorandum) that any change to the rules
should explicitly add "nonrefundable retainers" as part of the definition of "true" retainers
earned upon receipt. concerned" that any
proposed rule change not "unduly ability to 
nonrefundable retainer in appropriate circumstances. Id.

In August 2008 , the Commission scrapped the pending proposed revision to Rule
1.5(t) and instead decided to redraft Rule 
that nonrefundable fees for the performance of future services would be prohibited; (2)

lawyer , charge, or 

nonrefundable fee , except that a lawyer may make an agreement for, charge
or collect a true retainer fee that is paid solely for the purpose of ensuring
the availability of the lawyer for the matter.

Aside from the posting of this 209-page Discussion of 13 proposed Rules on the state bar
website, the proposed revision to abolish nonrefundable fees, as far as we know, was not
publicized other than a short article in the May 2008 California Bar Journal that made no
mention of nonrefundable retainers. Most 
that these significant changes to Rule 4-200 had been proposed. For a more 
discussion of the 

majority of the Bar membership, see pp. 7- supra.

10 
See proposed and rejected State Bar Rule 4- 11 0 

Services) and 700 (Termination of 100
Preserving Identity of Fund and 
information on the proposed 
the State Bar website.



that a "true retainer" fee would be , (3) that a fixed or flat fee 
permitted subject to compliance with stated 
in Washington s proposed Rule 1.5(f)(2). 
2008 meeting. II The Proposal is the result 

Drafters ' Clear Intent Is To Abolish The Nonrefundable Retainer

The Proposal begins with the statement that a lawyer "cannot make an agreement
for, charge, or collect a nonrefundable fee, except. . ." This language 
Commission l2 clear intent to abolish, nonrefundable retainers, advance 
when received, and minimum 
below). The Commission s intent is also apparent 

Commission members and drafters during the drafting of the Proposal and demonstrates a
myopic focus on 
custom and legal principles. They state, for example:

. "... 

a true retainer which means it genuinely is earned upon receipt in return for
the lawyer making himself or herself available to provide legal services for
a period of time. (August 15 , 2008 email 
consultant Mohr);

. "

... I suggest , namely, prohibiting the
designation of a fee to a 

refundable. (August 16, 2008 

Sondheim);

II The August 2008 drafting restrictions (in the rule or in the
comments) on what lawyers can or cannot say to their clients to avoid misleading clients
about the , proposed Washington Rule 1.5(g)).
Commission Meeting Notes of August 29- , 2008 
abandoned by the Commission after they failed to pass in Washington.

12 "
The Commission" refers to the Special 

Professional Conduct, chaired by Harry 
the 1991 Commission that 100 (Preserving
Identity of Funds and Property of a Client) and Rule 3-700 of the Rules of Professional
Conduct (Termination of 
future services , including nonrefundable retainers, fees earned , and

minimum fees. 
proposed 1991 amendments , which were ultimately withdrawn.



. "

I suggest we . . . have a comment which indicates that a fee described as a
flat fee ' (as well as any other type of fee that the Commission wishes to set

forth) is not deemed by the use of that phrase to be describing a fee that is
not refundable. . ." eAugust 16 , 2008 em 
Sondheim);

. "

.. it , even in the situation of a , we
should not describe the retainer as nonrefundable. 
such thing as a nonrefundable retainer. . ." (August 22 , 2008 email drafted
by Sapiro); and

. "

... (Commissioner Sapiro s) statement that "there is no such thing as a
nonrefundable retainer" is, of course absolutely 
wholeheartedly." (August 22 2008 email drafted by Julien).

As explained below, these comments (and the Proposal itself) demonstrate that the
members of the drafting subcommittee and certainly the professor who was the primary
drafter have little 
private practice. 

involvement in negotiating and drafting nonrefundable fee agreements for paying clients
and collecting or refunding these fees, for example, in criminal, immigration and 
cases. If they in fact 
while , they would 
lawyers have been 
sometimes painful 
retainers are essential to the economic viability of an active criminal practice. 
frankly indisputable that many individuals charged with crimes either because of their
character or economic misfortune simply do not pay their legal fees.

The Narrow 
Nonrefundable Fee Arrangements That Benefit Clients.

Exception (e)(I) - "True Retainer

The authors of "The Truth " in the April 2010 
California Lawyer described this type of nonrefundable retainer as "very very rare" and a
vestige of days gone by. Paragraph ee)(1) may well prohibit, for example, the long-

established practice of charging 
availability of a specific lawyer who often has exceptional qualifications if the client will
also be credited for future work done either on an hourly basis or for the amount of the



true retainer. This arrangement 
additional fees until: (1) the true 

calculation, if it is and/or (2) until 
charges or a civil suit), even though the lawyer will remain available and do all necessary
work, under the initial , for 
(including attempting to prevent the filing of a case). Paragraph e , appears
to not permit this arrangement because if any portion of the original true retainer is used
to pay for the attorney s work in the potential case, then the entire fee is automatically
converted into an advance, unearned See Comment 
therefore, deprives the lawyer and the client of the ability to 
beneficial to the client (and which no client would refuse) and prevents the lawyer 
receiving a true retainer earned when received.

If this arrangement is characterized as a "true retainer" and this 
the lawyer be additionally compensated for any actual work conforms with existing law
there is currently a far better solution. The 
relatively common use of hybrid fees. 
minimum fee cannot 
availability, and/or , for example

(2) serve as a minimum advance fee earned when received for active representation until
the time a decision is made as to whether criminal charges or a civil suit will be filed with
(3) the full payment also credited as discussed above for necessary legal work performed
prior to the filing of a civil suit or criminal , the fee for these services
will be no , as

computed hourly or an agreed upon future date passes, then the client can be billed as

13 
true retainer.

" "

It presumes the lawyer is to be additionally
compensated for any actual work performed." The Therefore, a
payment. . . "to secure a lawyer s availability, but that will be applied to the 
account as the lawyer renders services is not a true retainer under paragraph (e)(1).

Under this proposal, if the 
negotiation of the availability retainer and decides to treat the payment as a minimum fee
and give the client , for

example, a decision , the entire balance 
availability retainer can no longer be considered as earned when received. Therefore, the
hourly billing or additional fixed fee clock would begin running if the lawyer 
any substantive work. Under Comment , this nonrefundable fee is no
longer nonrefundable, but instead , advance 
above, this prohibition of 
credit against future services, if any, hardly serves the interest of the client or public.



agreed hourly or by an 

whether the charges or a civil claim will be filed. 
is an actual case , the lawyer 
arrangement for further specified 
obviously in the best interest of the client who has paid a nonrefundable retainer or true
retainer or minimum fixed fee earned when received and who receives both 
and legal services for that payment.

In fact, just such a minimum fee agreement14 was 

State Bar in an October 24 , 2008 ethics opinion. The Model Fee 
that . The 
Lawyers are not required to use these model fee provisions. This Model Fee Agreement
does not mention the dreaded N word (nonrefundable) and disposes of the 
linguistic analysis applied by some members of the Commission.

Exception (e)(2) - "Flat Fee

Paragraph (e)(2) (see Exh. 2) is s attempts to

assuage their 

14 "Minimum Fee

As a , Client agrees to pay 
to Lawyer. The s services; to

insure that Lawyer will not represent anyone else relative to Client's legal matter without
Client' s consent; and for legal work to be performed for Client.

Client understands and specifically 

the minimum fee will be earned by Lawyer immediately upon payment and
will be deposited in Lawyer s business account rather than a client trust account;

Lawyer will provide legal 
appropriate basis) according to the schedule attached to this agreement until the value of
those services is equivalent to the , Client will be billed for the
legal work performed by Lawyer and his/her staff on an hourly basis (or other appropriate
basis) according to the schedule attached to this agreement; and

when Lawyer s representation ends, Client will not be entitled to a refund
of any portion of the minimum fee, even if the representation 
provided , unless 

demonstrated that the minimum fee is clearly excessive fee under the circumstances.



nonrefundable retainer "more palatable" to their critics. 15 This novel and convoluted fee

arrangement appears at first to nonrefundable" flat fee which
constitute() complete payment for those services" so long as 
agreement that states

, "

in a manner that can easily be understood by the client " a number
of things including: "(v) that the client may be entitled to a refund of a portion of the fee
if the agreed-upon legal services have not been completed." The 
paragraph (e )(2) is that if any portion nonrefundable" fee "may be" refundable , then
the entire fee cannot be the lawyer s property.

The less obvious but equally troubling problem is that when read in context of the
entire Rule and Comment (S), Paragraph (e)(2) would often require that the presumably
nonrefundable" flat fee 

including trial. l6 Particularly in , since this flat fee is 
contingencies eLe. trial or 
reasonably predicted prior to being retained, the significant portion of the flat fee that
covers these contingencies is refundable, at least until the time that 
occur. If the 
trial or the case resolved before trial, the fees that would have 
have to be refunded (either on a pre-tax or post-tax basis) 17 

15 Following public comment in 2008
, there 

memoranda between the drafting subcommittee 
criticism of the 5et) (prior attempt to 
retainers). Among them is an August 13 , 2008 Memorandum from Paul Vapnek to the
members of the Commission where he asks whether there is anything the Commission
could do to "make the bitter pill more palatable to our critics?"

16 
See detailed discussion at pp. 27- infra.

17 Lawyers 

may have to pay income tax on the "nonrefundable" flat fee paid when received from the
client even though it may be refundable.

18 One flat fee" or "fixed fee" that is earned when received is to
assure the client in advance that the fee will be no more than a particular amount. Many
clients who have become relatively sophisticated consumers of legal services do not want
fees calculated or based 
determined based on fixed values for 
differently and the "fixed fee" is often an educated but fair estimate, since there is no way
to determine how or when, for example, a civil litigation or 
criminal case will be resolved.



On , Paragraph 

nonrefundable

" "

flat fees" as the 
effort to dress up the ban on 
palatable to the critics fails and 
client. See discussion in section (E) below 
with section (e 

The Proposal is A Solution in Search of A Problem.

The Proposal 
problem. There simply 
from the 
which would be remedied by ~ change. With , the

Commission offers a one-sentence rationale, I 

ancient cases:

Paragraph (e) has no 
20 The

Commission 
nonrefundable fee is inimical to California s strong policy of 

19 In support , the 
seventy-plus year old 
nonrefundable retainers; rather, they both dealt with the unconscionability standard. See
Agenda Item re: Proposed New and Amended Rules of Professional Conduct of the State
Bar of California, Batches 1 , 2 , and 3 - , Attachment 1

64 (October 23 , 2009); Herrscher v. State Bar Cal. 2d 399, 402 (1934) and

Goldstone v. State Bar 214 Cal. 490, 498 (1931). 
was:

Although we 
professional services may with 
judgment of the attorney performing the services, we are of the opinion that
if a fee is charged so exorbitant and wholly disproportionate to the services
performed as to shock the 

called, such a case warrants disciplinary action by this court.

20 The ABA Model nonrefundable fees" and "earned
upon receipt fees. See also RESTATEMENT (THIRD) OF THE 

944 , cmt.(fJ (2000) ("if a payment to a lawyer is a flat fee paid in advance rather 
deposit out of which fees will be paid as they , the payment belongs to the
lawyer" and need not be deposited in a client trust account).



protection. The prohibition stated in the introductory clause of paragraph
(e) is subject to two traditional exceptions, as discussed below. Much of the
language used in this 
(Commission s Explanation of Changes to the ABA Model Rule, Exh. 
Executive Summary21 at p. 

The Commission, however, fails to demonstrate that clients need protection from a
pattern of 

nonrefundable retainer. 

pattern of knowing abuse involving nonrefundable retainers. The Commission has failed
to cite a single, recent reported California case to support the need for 
edespite our repeated requests since 1991).

22 It 
Californian lawyers have been using some form of the 
outside of the limited exceptions to 

(e)(1) and (2)) since the 19
th century without creating any identifiable pattern of willful

abuse.

The Commission ignores and fails to disclose that in 1992 the Board of Governors
concluded that a nonrefundable retainer "earned when paid" was a perfectly appropriate
fee arrangement. The Board of fixed fees

flat fees " and "nonrefundable retainers" to be earned when paid, with title immediately
transferring to the attorney so long as the written fee agreement explicitly spelled out the

21 On October 23
, 2009 , Randall Difuntorum 

Proposed New and 
California, Batches 1 , 2 and 3 - 
Board of Governors and the 

Admissions. 000 pages of exhibits
(Exh. 1 (includes Introduction and Dashboard for proposed Rule 1.5) - 922 pages , Exh. 2
- 1022 pages , and Exh. 3 , Exh. 4 - 

22 It similarly 5(f) anywhere in its 209-page
March 2008 Discussion Draft of the 
or anywhere on the State Bar website.

23 There are a myriad of examples of legal 

have traditionally involved , fees earned , and

minimum fees that are not calculated based on the time devoted to the assignment. 
legal transactions are in a variety of practice areas , including: (1) real estate, (2) criminal
law, (3) securities, (4) family law, (5) tax, (6) entertainment, (7) bankruptcy, 

immigration, (9) appellate law, and (10) SEC matters.



arrangement with the inclusion of an express statement that such fees paid in advance of
legal services are "earned when paid. 24 See supra p. 15.

Aside from the unsupportable position that in California this novel rule is justified
by the need for client protection, most of the Commission s arguments are essentially
sophistry. To justify 
Commission advanced the startling there is no 
nonrefundable retainer supra pp. 16- 17 in spite of, for example, its specific approval by
the Board of Governors in 1992. Indeed, in many jurisdictions the use of nonrefundable
retainers has been recognized for decades as appropriate, if not essential , in both criminal
and civil cases.25 
utilized nonrefundable retainer (with the 
discussed above), the Commission has not, and indeed cannot, demonstrate: (1) any need
to completely alter the way law has been 
novel procedure will work in the actual practice of law.

24 Ironically, it was 
(see May 20, 1991 

memorandum) that nonrefundable
retainers" as part of the definition of "true retainers" earned upon receipt. COPRAC is
also on record as stating it is "concerned" that any proposed rule change not "unduly
restrict" a lawyer s ability to charge 
circumstances. Id.

25 John , Criminal Defense Ethics 2d: Law & Liability, 9 10.1 , at 455 (2009).
See also, e.

g., 

John Wesley Hall, Jr. , Professional Responsibility in Criminal Defense
Practice (2d ed. 2005) at 9 7:9

, p. 

(m)ost ethics committees to have
passed on the question permit 

retainers are permissible if properly handled") (emphasis deleted); Bunker v. Meshbesher
147 FJd Grievance Administrator v. Cooper
SC135053 (December 12, 2008) (Michigan Supreme Court 

minimum fee with incurred upon 
agreement, regardless of 
perfectly appropriate); In re Connelly, 203 Ariz. 413 (2002) eArizona); In re Kendall 804

2d 1152 (Ind. 2004 (Indiana); Tennessee Op. 92- 128(b) (1993) ereaffirming earlier
opinion approving nonrefundable retainers); Georgia Op. 03- 1 (2003) (affirming use of
nonrefundable retainers); 16e d) e"The 
reasonable nonrefundable retainer. ); Texas Op. 431 
nonrefundable retainers); Maryland Op. 87-9 (a nonrefundable retainer is ethically proper
so long as the amount involved is reasonable); Louisiana Rule 1.5(t)(2) ("When the client
pays the lawyer all or part of a fixed or of a minimum fee for a particular 
with services to be rendered in the future , the funds become the property of the lawyer
when paid... ); Kentucky Op. 380 (1995) (affirming use of nonrefundable retainers).



The critical question here is not whether a rogue lawyer can gouge, exploit, and
steal from 
retainers are prudent or wise in any given situation (this should be left to the lawyers and
fully- informed clients to decide between 
agreement that meets the Prof. Code 
1.5ea)).26 Rather, the critical inquiry is fraudulent or 

nonrefundable retainers is nonetheless so corrosive as to require a per se prohibition. 
answer to this question is a resounding no.

First, the , though at times mistaken about the proper

terminology used to , has always recognized 
nonrefundable retainer that permits a lawyer to charge an 
excessive fee.27 That is , the , as with 
arrangement, has always been subject to well-established professional rules that provide a
sufficient basis on 
nonrefundable retainer" from a naIve client, does little or no work, and then, after being

fired, keeps the client's money. by-case rule against
charging excessive fees eRule 4-200 of the Rules of 
longstanding rule requiring lawyers to refund 

representation eRule of Professional Conduct 1. 16). 
the existing protections against unreasonable and unconscionable fees demand that under
a nonrefundable retainer arrangement, if a 
without cause, the client is entitled to a full refund.

Second, the Bar membership who have relied on these types of fee 
have also recognized that there are unanticipated events , as there are in any contractual

26 Do 

determine that a law license is not a permit to steal, pillage, and plunder?

27 A , and will be, evaluated for reasonableness. See, e.

g., 

Rule
200(A) of the Rules of 

clients by charging unconscionable fees); South Carolina Rule 1. 16( d) ("The lawyer may
retain a 

); 

(explicitly
acknowledging the propriety of 
fee was not "clearly excessive

); 

In the Matter of Scapa 2 Cal. State Bar Ct. Rptr. 635

*24 (Rev. Dept. , 1993) (finding lawyers attempted to charge "unconscionable fees" under
Rule 4-200).



agreement, that result in the refunding of a nonrefundable retainer. The 
semantics or the sophistry embraced by some Commission members who assert "there is
no such thing as a nonrefundable retainer." For example, a client would be entitled to a
full refund of the 
Similarly, an 000
nonrefundable retainer if, two weeks after , the client fires him/her without
cause and the lawyer has performed little, if any, services. unanticipated
circumstances " a nonrefundable unconscionable" and almost 
lawyers would refund the unearned portion of the fee. 
nonrefundable retainer works in practice that permits a lawyer 
unconscionable fee.28 The 

understood and considered these simple concepts in 1992 see October 1992 State Bar
Memorandum and 
Planning and Development discussed supra when they concluded a 
earned when received was a perfectly appropriate fee agreement. See discussion at p. 15
supra.

Third, the Proposal is a 29 Though

there are, no doubt, some lawyers who cheat and gouge their clients while 

28 While the Proposal permits the 

retainer for availability and does not permit the 
against the true retainer), see proposed Rule 1.5(e)(I) and Comment (8), the true retainer
is subject to the same 
inadvertently become involved in 
lawyer only later 
Therefore, the lawyer could not 
refund a true retainer; or (2) the lawyer could get sick and not be able to 
client if a civil or criminal case is filed. Therefore , once again, a refund would have to be
made of the "true retainer.

The Commission s treatment of 

nonrefundable retainer is neither consistent nor justifiable.

29 

. . 

overreaching and confusion. The 
different fee arrangements involving flat or fixed fees. While a lawyer may
require advance payment of a fixed or flat fee, the lawyer remains obligated
under the rules in all jurisdictions, including Washington, to return any

unearned portion. See 16( d); 



charging hourly rates eby padding their bills or charging 
inexperienced lawyers spending endless hours on a simple legal matter see, e.

g., 

Cal.
Ethics Op. 1996- 147 (billing clients for work 
time)), there is no effort by the 
negotiation of fee contracts is still left to 
exceptions. 
accounts did not result in an effort to abolish trust accounts.

The unconscionable fee limitation in Rule 
the crooked lawyer and (2) , in the 
demonstrable abuses that can be remedied by a ban, the primary concern of the State Bar
ought to be the protection of the interests of clients and lawyers and not, for example, the
generation of 

income from interest earned on lawyers ' trust accounts.

Significant Problems Created by the Proposal for Many Members of the Bar
and Their Clients

When presenting the , the

Commission stated:

During the public comment period, members of the California criminal
defense bar and some of their representative organizations31 disagreed 

700(D)(2) and Washington Rule 
Exh. 1 to the Executive Summary) at p. 69.

Introduction e 

30 The motivation for the original proposed changes that were rejected in 

certain groups within the State Bar wanted to require lawyers to move funds from their
general accounts to their trust 
receive the interest earned on lawyers ' trust accounts. See, e.

g., 

April 28, 1997 Letter

from Barry Tarlow to , fn. 6. 
appeared nowhere in the similar and later rejected , it seemed apparent at
the time that those proposals 

proposals. While funding of 
Bar, it 
There appears to be no 

changes were motivated by some different reason or a simple 
nonrefundable retainers have worked in the actual practice of law in California since the
19th 

31 The Commission s effort to characterize the opponents of the Proposal as members of
the criminal defense bar ignores the fact that the public commenters, opponents, and



the Commission s proposed paragraph e 
shall not charge, contract for or collect a , except for a
true retainer. . . After public comment, the Commission revised paragraph
(t) (now lettered "(e)") to also permit nonrefundablejlat fees , so long as the
requirements set forth in paragraph e 
believes the changes 
criminal defense bar." Dashboard 

A cynic might ask: , why did they divine this 
about the state of mind of the opponents rather than picking up the phone or sending an
email and asking those dedicated lawyers who 
2008 abandoned proposed Rule I. Set)?

As , the Proposal 

criminal defense bar or other , it creates a 

significant problems for many 
including entertainment law, matrimonial/divorce, immigration law, civil litigation

securities, tax, real estate, and appellate, to name a few) and their clients. There are 
significant policy , including

unnecessary interference in , the generation of increased

client bar complaints, arbitration , the substantial 

impact on small and , increased unnecessary 
keeping, the resulting increase in legal fees and the need to preserve 
legal services to the people of California including consumers of low, fixed fee services
as well as to protect the constitutional rights of 

lawyer of their choice. 

Section (e)(2) - "Nonrefundable" Flat Fee Complete
Payment" For "Specified Legal Services

As supra the 
nonrefundable flat fee if it complete payment" for "specified 

services." Proposed Rule 
the entire Rule (to ban nonrefundable retainers) and Comment (S), however, it is readily
apparent that those "specified legal services" actually cover fees for 

could be rendered during the entire duration of the case, including trial. This 

stakeholders included the Los Angeles County Bar Association 
association with SO , 176 members).



poses many problems for the 
litigators handling complex civil matters).

First, under the Proposal, criminal lawyers (as well as any civil 
with complex civil litigation or 
what the fees will be before being retained, without any meaningful analysis of the case.
In practice, however, it is nearly impossible to accurately estimate the work that needs to
be done in any reasonably complex case because, for example, no one really knows if the
case will be tried or 
predict and advise the client about whether there will or will not be a trial, how long it
will last, and how much work will be involved, the Proposal would require the lawyer
and the client blindly agree to a flat fee that 
happen. This is necessary so that bargain for assistance in the
midst of a proceeding. See Comment (S) and discussion at pp. 38- infra regarding
exemption from this requirement if the "situation" is "adequately explained" to the client.
If the client waives this requirement so that, for example, the trial fee or motion fee is not
paid in advance, it creates a future restraint or
forfeiture order as infra will prevent the 

remainder of the fee that was not deposited in advance, when no restraining order existed.

Second, a 
practitioners is that while a 
refuses to make additional agreed payments required under a fee agreement or pay hourly
fees, in criminal cases the lawyer after doing a 
able to withdraw e 

32 In the criminal law context, in , particularly in 

relatively complicated, a lawyer 
being retained in order to assess the merits of the case and 
lawyer wants to take on the , for instance, a lawyer may
receive some , a

widespread practice is for the lawyer to be retained simply for the preliminary hearing in
state court and the parties later decide whether the lawyer will continue after the lawyer
learns about the case.

33 For this reason, practitioners in complex cases often use hybrid fees which might use a
true retainer, a nonrefundable 

would cover the provision of legal e. pre-filing,
discovery, pre-trial, trial, post-trial) of a 
nonrefundable retainers are often used as a partial payment in combination with fixed fee
payments or hourly credits on the retainer.



true if the fee 
anything but an abstract, hypothetical fact pattern. In fact, in the 
case, after the first hung jury, the trial judge 
Ms. Abramson had to retry the 
client for the , for a flat fee, she would
prepare and try the case. The fact she had 
case and 6 months during the first trial did not change Judge Stanley Weisberg s ruling.
If this type of drafting 
experienced criminal defense lawyer, imagine what misfortunes will occur to the general
practitioner who attempts to stumble through the morass of novel 
Rule 

Third, if the case does not result in trial (or the lawyer 
from 
determine what portion of the fee is refundable and whether this portion is paid with pre
or post tax dollars.34 These determinations are subject to dispute

, fee arbitrations, and
disciplinary proceedings.

Fourth, as explained in , the Proposal exposes the 

nonrefundable" flat fees to forfeiture.

Restraint, Fee Forfeiture, Seizure, Attachment

Restraint or attempts to ' fees 

occurrence in state and federal court. Numerous articles have appeared in the legal press
on the impact of fee forfeiture on the ability of clients to exercise their constitutional right
to retain lawyers of their choice to represent them in serious criminal cases. For almost
three decades, Bar Associations throughout the country 

concept of forfeiture or restraint of legal fees 
Amendment right to counsel 
concerned representatives of the 

potential fee forfeiture situations, it is particularly 

would pass rules that will greatly facilitate restraints on legal fees and deprive the citizen
accused of private counsel of choice.

Paragraph e , will impact lawyers 

including entertainment law, matrimonial/divorce, immigration law, civil litigation

securities , tax, real estate , appellate , and criminal law. In fact, prohibiting nonrefundable

34 Lawyers pay income taxes , the lawyer
would have to pay income tax on the flat fee paid when received from the client.



retainers will in essence make these fee payments the property of the client until the work
is performed, regardless of the characterization of the intent of the lawyer or client set out
in a written fee agreement. This will expose 
to great financial risk by facilitating the restraint or seizure of their fees if the client has a
potential problem involving securities law, criminal law and jeopardy tax assessments
and even certain types of creditor claims.

The Commission has repeatedly asserted, both directly and 
1.5(e) will solve the 
extensive negative public comments directed at Rule See, e.

g., 

Agenda Item re:
Proposed New 
California, Batches 1 , 2 , and 3 - Return from Public Comment, Combined Attachment 1
p. 69 (October 23 , 2009)eclaiming that the changes to Rule should assuage the
concerns raised by the criminal defense bar ). In fact, in explaining the proposed addition
of Rule , the Commission asserted that subparagraph
(2) was specifically drafted so as to avoid the restraining order/fee forfeiture problems.

35 

Subparagraph (1) ( 
concerns raised by 
prohibiting such earned-on-receipt flat fees and requiring all such fees paid
to criminal defense lawyers to be , could 

government impounding the fee advance, thereby preventing a criminal
defendant from 
Commission 
subparagraph will operate to prevent abuses 
avoid the problems envisioned by the defense bar." See Agenda Item re:
Proposed New and Amended Rules of 
Bar of California, Batches 1 , 2, and 3 - 

Combined Attachment 1 , p. 77-78 (October 23 2009).

The Commission made similar assertions in its summary of the 2008 public 
regarding Rule 1.5et). 
comment critical of the Rule 1. 5et) prohibition on nonrefundable retainers , including all
of the comments focused on the restraining order/fee forfeiture issues, with an assertion
that subparagraph (2) alleviates any and all 
words: "To address the commenter s concerns. . . the Commission revised the 
to advance fee payments in paragraph (e) of the Rule" by adding subparagraph (2). Id. 

94- 130.



Restraining orders , fee forfeitures, and jeopardy assessments depriving clients of
the constitutional right to counsel of choice involve extremely complex areas of the law.
There are few lawyers in the state of California who 
highly specialized areas. This is yet another important 

experience by the drafters. Certainly the 
who actually drafted the Rule, and most likely (as far as I can determine) the Commission
who no doubt are experienced in ethics issues, have no significant hands on 
and the background to hold themselves 
about the 

necessary to pay attorney s fees in civil , (2) bogus jeopardy

assessments 36 often , that prevent the owner of
the funds from retaining counsel, (3) seizure or restraint of attorney fees after counsel is
retained by agencies , FBI and 
Commission.

While 
problems relating to fee forfeiture 
existed under the now abandoned 2008 proposed Rule 1.5(f), so far as I can recall 
have to this point discovered, the 
legal and/or factual analysis purporting to support its claims that Rule 
the fee 
Governors will lack of
understanding and their erroneous unsupported conclusion about this significant problem
and (2) the fact 
Proposed Rule 1.5(f) have not now been resolved by the Commission as it claims.

Proposed Rule 1.5(e)(2)(v) does not protect the client's entitlement to a refund of
the "nonrefundable" flat fee. Instead, the convoluted theoretically "nonrefundable" flat

fee structure created by the Commission in proposed Rule 1.5(e)(2) requiring lawyers and
clients to inaccurately describe that the fee is "the lawyer s property on receipt" actually
will prevent the client 

36 These 
, net

income, and the amount of tax due. 
back at least to the 1960' s directed at people suspected of criminal conduct in the alleged
computation of the taxes theoretically owed. , on January 2 of a tax year
officers would seize $200 000 in cash 
Franchise Tax Board agent would make the 
the owner of the fund must have 000 in
state taxes. Therefore, they would base the jeopardy assessment for the two days of the
tax year on a theoretical profit of 2 million dollars and then seize the $200 000 recovered

by the police as the state or federal tax due. See detailed discussion at fn. 40 infra.



seizure, restraining order or potential forfeiture arising out of any: (a) criminal case, state
or federal , (b) SEC civil restraining order, or (c) a jeopardy assessment37 by the 

the Franchise Tax Board. In fact, to make the situation even more egregious , if money to
be paid to the lawyer is contingent on an event that never occurs (i.e. trial), in the face of
either (a), (b), or (c) above, the lawyer 
attorney may not return any funds subject to restraint to the client even when she is fired
by the client and even if they are necessary to retain a new lawyer.38 Lawyers have been

accused of and charged with 

subject to discipline by the court 
returned to the client. The , let alone
resolved, this aspect of the significant problem.

Federal and state statutes39 and decisions control , not a
provision in Section (e 

Jeopardy assessments present a clear 
create. In hundreds , clients have transferred funds that have been
seized by an investigative 
case. The irrevocable 
client' s rights, title and interest in the , this often
gives the lawyer priority over the IRS or the Franchise Tax Board jeopardy 
If the client , the funds would be 
seizure with a jeopardy 
and abused in state and federal criminal related matters.

38 Why 

of a fee after firing a lawyer without cause when that fee cannot be returned to the client?
In addition, there is no reported case that we are aware of where a lawyer who received a
nonrefundable retainer and was discharged without cause could transfer the money to a
new lawyer selected by the client.

39 Under federal law
, attorneys ' fees may be 

number of statutes , including 21 U. C. ~ 853 , 18 U. C. ~~ 981 and 982 or 18 U.

~ 1963 (RICO). 
defendant has used to pay his lawyer under 21 U. C. ~ 853 , the lawyer s sole defense is
that he or she is "a bona fide , title or 
property and was at the time of the purchase reasonably without cause to believe that the
property was subject to forfeiture. " 21 D. C. ~ 853(n)(6)(B); United States v. Saccoccia
VL 165 F. Supp.2d 103 , 111- 13 (D.R.I. Aug. 3 , 2001) (lawyers often qualify as bona fide
purchasers for value and 
conviction). The 
forfeiture under RICO. C. ~ 1963(c). An attorney or other third party can defend



fee is "the lawyer s property on receipt") that is artificially 
character of funds that are actually not "earned when received. " The 
forfeiture or restraining order situations is not what the fee is called in a fee agreement
but who in reality owns the funds. The only way 
services and the lawyer is 
involved in a bankruptcy, SEC , criminal or jeopardy tax situation, or has 
creditors, is if there is a nonrefundable assignment or absolute transfer of the funds. This
is the key principle of defense 
restraint, and forfeiture.40 When the client maintains the right to the funds before they are

used, the state, the SEC, and IRS, or the bankruptcy lawyers or 

prosecuting agencies could and will 

client' s property and therefore it can be seized and forfeited.

The Proposal enhances the risk of seizure, restraint, attachment, and/or forfeiture
of legal fees. If a fee paid to a , it is the property of the
lawyer. The client's right to have 
nonrefundable retainers mandates that 

a forfeiture proceeding under 18 C. ~~ 981 and 982 to the extent that the lawyer can
show an interest as an owner. 18 C. ~ 981(2).

California law provides for various forms of asset restraint and/or 
insurance and health fraud cases. See g., California Penal Code ~ 
It also provides for See

g.,

California Health and Safety Code ~ , the legislature
has provided that lawyers may 
that the fee is "solely owned by a " Cal. Penal 

~ 186.7(a).

40 
See Buker v. Superior Court 25 Cal. App. 3d 

involving an " irrevocable assignment " the equivalent of a , in a
jeopardy assessment case, enabling the client to receive representation and the lawyer to
maintain the fee); People v. Vermouth, supra 42 Cal. App. 3d at 359. and People 

Vermouth 42 Cal. App. 3d 353 , 359 (1974) (reversing conviction holding that the trial
court deprived the defendants of their right to be 
choice by failing to s irrevocable assignment

(treated as a nonrefundable retainer) of the seized funds that had priority over the IRS
lien). This 

clients ' constitutional right to representation by a lawyer of their choice while collecting
their fee. See also Tarlow Criminal Defendants and Abuse of Jeopardy Tax Procedures
22 UCLA L. Rev. 



may well be subject to seizure under the criminal or civil process.41 Therefore, in many
situations the attorney will lose a fee, the client will lose the ability to pay for an attorney
of his choice, and in federal criminal prosecutions 

appearance in court is often not , the lawyer may be 
complete all the remaining legal services without pay.

If the client does not deposit the trial fee or a 
required by supra it creates an additional 

problem. A subsequent 
the necessary fee to the lawyer who unfortunately has become attorney of record.

A client' s funds that are deposited in a trust or general account under this Proposal
will always be 
potential creditors. 

forfeiture or civil seizure because it will be impossible for an attorney who holds a fixed
fee payment in trust, or who has deposited it in a general account even when it is owned
by the client, to assert that he 
knowledge. Therefore, compliance with the proposed rule and amendments will make it
impossible for a client to be represented by counsel of choice in many criminal or civil
cases.

41 
eliminate the problem. Under the Proposal, and the applicable forfeiture and property law
concepts, the , not the lawyer. Therefore, it
would be subject to seizure or restraint under applicable criminal law principles and also
probably by the S. C under s.E.e. v. Interlink Data Network of Los Angeles 77 F.
1201 , 1205 (9th 

rendered remains property of client for purposes of 
are subject to freeze on client' s assets). See also HBE Leasing Corp. v. Frank 61 F.3d

1054 (2d Cir. 1995) (attorneys compelled by creditors to disgorge $750 000 paid as legal
fees as "fraudulent conveyances

); 

United States v. Vincent unpublished. No. 93- 10769
(9th Cir. 1995) (advance fee for post-conviction appeal ordered disgorged to pay criminal
restitution as asset of client and not property of attorney).

42 
See Caplin Drysdale Chartered v. United States 109 S. Ct. 2646 (1989); United

States v. Monsanto 109 S.Ct 2657 (1989) (upholding the constitutionality of government
forfeiture of attorneys ' fees); People v. Superior Court, (Clements), 200 Cal. App. 3d 491
(1988) ' fees under California
forfeiture statute).



Under the revised Proposal , the fee continues to belong to the client until earned
unless it fits in the very narrow definition of " true retainer" (which in real life experience
and in the case law, is rarely, if ever, a substantial amount compared to what would be
necessary for a civil or See Proposed new Rule 
discussion on pp. 16- supra regarding the Proposal's ban on nonrefundable 
Although a narrow 

nonrefundable" flat fee defined as the "complete payment" for "specified legal services
(meaning the entire representation in a case, including trial see discussion at pp. 38-
infra about Comment (5)), such a , forfeiture, restraint or

attachment resulting from a civil , criminal, or an SEC process. This will occur 
significant portion of the Proposal' s "nonrefundable" flat fee (that covers all services that
are contingent upon the , i.e. trial) is 

because it is not in 
lawyer s property.43 The controlling 

the controlling factor not 
describe the transaction and is inserted to prevent seizure or restraint of legal fees.

Even if the Board of Governors 
in public 

sophisticated area of the law about the impact of this Proposal , it will still subject lawyers
to an enormous risk, extensive extrinsic litigation, and the unpalatable option of hiring a
separate attorney to represent the client and his lawyer of choice in a separate restraining
order, fee forfeiture or jeopardy 
reason to depart from the proven 
retainers as a result of 40 years of 
litigation, the unsupported assertions of the Commission that 1.5( e) has 
restraint/forfeiture problems will eventually be embraced by the federal and state courts.

The additional advantage of the 
having the fee earned in advance, the lawyer can , if the fee 

legitimate when received, they will not risk generally forfeiting the fee if they " learn too
much" about the client's source of , therefore, will not face any 
to thoroughly investigating the See Caplin Drysdale, supra 491 U.S. at 632
n.10.

43 When 
this portion of 

nonrefundable" flat fee will likely have to be placed into a trust account.



Conflicts

The Proposal fails to account for the conflict situation in many civil and criminal
litigation matters where accepting a particular client in a case precludes the lawyer from
representing a number 
retainer is designed and intended to solve specific problems in a multi-defendant case. It
is not unusual in these cases for there to be anywhere from six to twelve people charged
in a complex fraud or controlled substance case. Often, if not most of the time , there are
conflicts between and among the 
person eliminates the lawyer from consideration in representing any other 
potential co-conspirator who may later be charged, or any 
Lawyers are quite often 
publicized 
possibility of representing any number of other people who may request to be represented
by the law 
investigated or indicted in the future in a related matter.

In addition, in the field of , the lawyer or law firm
accepting a client not only often forecloses representation of any other parties involved in
the pending transactions, but may also be precluded in the future from representing other
major clients in transactions that come to fruition years later. 
account for the special knowledge, experience and ability an attorney may have already
acquired on an issue or area of the law, which might otherwise have to be gathered at the
expense of a client with a less 
legitimate bases for 

justifying nonrefundable retainers.

Setting out in a fee the fee agreement does not alter the client'
right to terminate the (see Rule 1.5(e)(iv)) and also that the
client "may be entitled to a refund" (see Rule 
lawyer, have the lawyer work on the case for 
lawyer without cause, demand a refund, and then prevent the lawyer from 
anyone else in the litigation or 
permitted to terminate the lawyer for cause, the lawyer and the client should also be free
to ensure that a satisfactory fee arrangement has been negotiated to cover the contingency
of a discharge without good cause. This problem is further 
the true retainer the lawyer must be 
compensated for "any services provided. See Comment (8). The small fee 
availability will most often never compensate the lawyer or law firm for being unable to
represent anyone else related to the case.



Similarly, the 
accepts one case that requires a substantial 
other attorneys in the office, causing other cases necessarily to be turned do~n 
the time is not available. A lawyer 
time. Often when a 

working on that case, the lawyer adjusts his or her schedule and refuses to represent and
participate in other 

necessary to work on the client' s case. The Commission s narrow definition of the "true
retainer (in , often 

significantly compensate the 
lawyer/client relationship without cause. The client , but
the lawyer in order to keep the 
desirable legal work. 
retainers or a flat fee subject to a 

contract fairly. It turns representation 
to the client and threatens the 
planning of large firms.

The Proposal Is A Source Of Ambiguity And Confusion

Requiring California lawyers on the pain of discipline to include specific language
(some of which is) set out in the rules (and some not) is both a trap for the unwary and a
source of confusion. The point of fee ~ client 

always been to write them so that a 
They should be written simply, made as short as possible, and in plain language, not
legalese, covering the important points.44 
agreement is, the less likely it is going to be (a) read or (b) understood.

44 Commissioner V oogd 
a thirty page

contract that is not read and in substance screws the client." , 2009 email
to drafters , he stated:

I find it difficult to make 
find the general 

existing ABA rule. However, a few comments may be appropriate. . .

2. If you are going to buy into the Washington approach, you might as well
go whole hog, including form language and specified type size. My concern
is that you 
substance screws the client. 

the attorney should advise the client that the terms and conditions of the



Clients and lawyers, for that matter, prefer fee 
simple, the shorter the better and the less confusion the better. s provisions
and comments, however, are rife with ambiguity, inconsistency, and confusion.

a. 

As set out above at p. 13 , Comment (5) prohibits attorneys from entering into:

an agreement whereby 
amount when it is foreseeable that more extensive services probably will be
required, unless the situation is adequately explained to the client."

It fails to provide any guidance on what it means to "adequately explain" the "situation.
Paragraph (e) would force attorneys in any complicated case not only to speculate about
what services "probably will be required " but somehow also to "adequately explain" this

situation" to the client, without any 
meaningful analysis of the case. It is unclear how a lawyer can "adequately explain" the
situation" to the , with 

reasonable degree of certainty, whether and what "more extensive services probably will
be required" and how much work will be necessary to complete these potential 
prior to meaningfully evaluating the case. 
client must pay for: " consultation fee" to cover 

adequately explain" the case before receiving any discovery.

In practice, it is often difficult for 
the work that needs to be done in any reasonably complex case since, for example, often
no one really knows which cases will go to trial and which will be 
cases and in the criminal law context, in most felony cases, particularly in anything that is
relatively complicated, a lawyer cannot obtain discovery to assess the merits of the case
(and also to determine whether or not a lawyer wants to take on the case) before 
retained. Even if retained, it is unusual in a criminal or civil case for a lawyer to obtain
any discovery before a complaint is filed. , practitioners in complex civil
or criminal cases often use hybrid , a

agreement are negotiable and he may wish to seek the assistance of other
counsel in determining whether it is fair and reasonable.

45 Most people rarely read complex and 

expensive purchases , (2) title policies for the purchase of a home, (3) bank notes (other
than the sum due and the interest rate), and (4) insurance policies.



minimum fee that is a 
payments or an hourly 

through the different steps (i.e., including in a criminal case, pre-filing, administrative
hearings, discovery, pre-trial, trial, post-trial, and 
nonrefundable retainers are often used as a partial payment in combination with fixed fee
payments or often hourly credits against the retainer.

This kind of unworkable language together with the unnecessary "Rube Goldberg
creation of section ( , bar
complaints and civil disputes, for a 
ongoing or in need of any reform under the 
non-specialist practitioners drafting a fee agreement in their first "big" case.

b. Paragraph (e)(2)

Paragraph (e , on the pain of discipline, to include the

enumerated language (e)(2)(i)-(v) in their fee 
may be entitled to a refund of a portion of the fee, if the agreed upon legal service has

not been completed." The section, however, provides no guidance in situations (two of
which are outlined below) that practicing attorneys are routinely confronted with:

(a) Where a lawyer may get a good result but not a complete result: 
when the client fires the lawyer after the lawyer gets a good result but not a
complete result that is , in a criminal

case, a lawyer succeeds in winning a motion to suppress but the retainer is for
the entire trial. 

substantially. Is the client entitled to a refund of a substantial portion of the fee
after firing the lawyer without cause? , how much?

(b) Where the case is concluded but the agreed upon legal services have not been
performed: For example, the fee 
case, including a potential six week jury trial, and the lawyer wins the case in
two months after a preliminary , by filing a demurrer.

The case is then completed but the lawyer has not performed the agreed upon
legal services. Is the client , how is this 
computed?

Paragraph (e )(2) also 
actual nature of the fee by asserting that the fee "is the lawyer s property on receipt." See
discussion at pp. 19-20; 29- supra. The problem is not what the fee is called but who



owns the s property on 
erroneously asserted to be in paragraph (e)(2).

Moreover, by 
changing the existing requirements as to what can or must be deposited in a client trust
account and what cannot (see discussion at pp. 17- supra; see also Comments (8), (9),
(11)), the Proposal creates a trap for even experienced members of the Bar acting in good
faith but unfamiliar 

inferentially required by section (e 

The Proposal and The Economic Viability of Firms: "Get it in Front
or You Will Get it in the End"

Lawyers using 
are expended on a case. Experience has 
more , the criminal defense bar and 

themselves in a troubling 
fixed fee that is earned when received and substantially underestimates the work, he will
certainly not be terminated by the client. However, if the lawyer through skill and ability
has prevailed in an important part of the case that is not outcome-determinative, the client
can then terminate the representation without cause and obtain a refund 
portion of the fixed fee that under the lawyer

property" or property to which the lawyer is entitled.

The Proposal fails to: (1) 
obtain a superior result despite spending only a small amount of time on the matter than a
less capable, less accomplished attorney would achieve after spending numerous hours of
unnecessary litigation, (2) help firms 
before the client changes to 
representing other potential clients involved in the case, and (3) young criminal defense
lawyers learn early on that a nonrefundable 

economic viability of an active criminal practice. Failure to arrange 
that is truly earned when received is an 
been characterized as "Get it in front or you will get it in the end. See Tarlow Five
Important Words on Fee Forfeiture: Getting It in the End The

If the client demands the refund under the proposed provisions at a time after the
lawyer has paid taxes on the money, what does the lawyer put in the trust account? 
fee paid by the client or the fee less the taxes? What 
and does not have excess funds to deposit?



Champion (May 2004); Tarlow Fee Forfeiture: Getting It Up Front May Not 
Get It in the End The Champion (May 2002).

Discipline cases and complaints to the Bar:

On August 26, 2008, the Office of the Chief 

OCTC") recognized that the impact of a ban on nonrefundable retainers is that " it will
make members subject to discipline for charging or collecting a nonrefundable retainer
when currently, any disputes related to the charging or retention of a 
are "typically handled as either a fee , in 
failure to return unearned fees in violation of current rule 3-700(D)(2)." OCTC's 8/26/08
comment on prior, revised Rule 1.5(f).

California law does not now prohibit nonrefundable fees and existing 
against unreasonable and 
crooked lawyer and (2) 

California standards into the Rule, Paragraph (e) creates ambiguities and uncertainties in
the Rules, in part, by grossly 
custom, standards, practice, and principles governing fee agreements (even including the
specific form fee agreements that have been endorsed and distributed by the State Bar for
years and are still available on its website see pp. 44- infra). The current standards
custom, and practice (endorsed by the State Bar which provides that the fixed fee will be
earned in full and no portion of it will be refunded once any material services have been
provided see the existing "fixed fee clause" at pp. 30-31 of "The State Bar of California
Sample Written Fee Agreement Forms ) are entirely irreconcilable with 
which in paragraphs (e)(2)(iv) and (v) permits a client to terminate representation without
cause, before all of the work has been 
substantial amount of work, and then , a lawsuit, or a Bar

complaint against the lawyer. 

significant inconsistency.

It is bad policy to force 
disciplinary rules when they do not 
practicing lawyers will often face. , but there will
be a large number of people of good will who are attempting to be fair with their clients
who either will not understand the complicated legal or factual principles, will not strictly
adhere to or follow the language set out in (e)(2), or may well be unaware that (e)(2) even
applies to the wide variety of fee arrangements that exist. These lawyers will be exposed
to Bar 
discipline office should be far more appropriately spent on lawyers who are demonstrably
acting unethically or in a dishonorable manner.



The Proposal Is Unsupported By the ABA Model Rule, Any Consensus in the
States, or the Washington Rule.

The Proposal lacks support from either the ABA Model Rules or any consensus in
the states. Nonrefundable retainers 
states (if not 47 By "substantially
reject(ing) the ABA Model Rule see Dashboard attached as Exh. 
Summary, the Proposal fails to "eliminate and avoid unnecessary 
California and other states. See Commission Charter. 

Model Rule, the Commission claims that the Proposal relies on and is supported by the
Washington Rule. 48 

See Table of Commission s Explanation of Changes to the ABA
Model Rule 
misplaced.

The Commission s claim 

Washington Rule (Rule 1.5(f) s Rules of see
Dashboard and Introduction to 
nonrefundable fees , advance fees , and fees earned when received are not prohibited under
the Washington Rule. This fact is 
Rule, (b) the Washington Supreme Court' s rejection of the proposal to ban the use of the
terms "nonrefundable

" "

earned upon receipt " and "minimum " (c) the fact 

Washington Rule does not even mention the word "nonrefundable " and (d) the fact that
Washington previously had no rule , the

Washington Rule has little, if any, application to the stated purpose of the Commission
Proposal. Rather than preventing lawyers from "charging or collecting a nonrefundable
fee" as the Proposal seeks to do, the Washington Rule instead was intended to (a) change
the rule that required lawyers to place a fee for future services in their trust accounts and
(b) impose standards requiring lawyers to inform the client about the nature 
arrangements since Washington ~uiring
lawyers to set out and explain the fee See

47 
See fn. 25 supra.

48 In August of 2008 when the 

Washington Rule, the so-called See
Commission Meeting Notes of August 29- , 2008 meeting. The Washington Rule took
effect on November 18 , 2008.

49 At 
, Washington s Rules of

Professional Conduct did not require written fee 
contingency fee agreements (Rule 
1.5(b). Even under the new , a signed written fee 



July 10, 2007 Memo from the 
Board of Governors.

The 
Standards, Practice, and Principles.

The Commission makes erroneous and unsupported claims that: (a) "

. . . 

California law, () does make fixed and flat fees refundable (see Commission s October
2009 Introduction to proposed Rule 1. , p. 69) and (b) "stating the 
nonrefundable flat fee in the Rule itself explicitly brings current California standards into
the Rule. Id. Current California law does not prohibit nonrefundable fees. Rather than
bringing current California standards into the Rule, as explained in greater detail below
the Proposal creates ambiguities and uncertainties in the Rules by:

(1) grossly departing from the 
standards , practice, and principles governing fee agreements;

(2) grossly departing from and contradicting the form fee agreements (and the
long-standing custom, standards, practice, and principles incorporated in

those agreements) 

circulated by the State Bar (and which are still available on its website);

(3) failing to 
California Commission on the Fair Administration of Justice; and

(4) taking a position that is inconsistent with the position of two Justices of the
California Supreme Court in People v. Doolin 45 Cal. 4th 390 , 460 (2009).

First, the Proposal is a gross departure from "current California standards." There
are no current California standards that prevent the charging of nonrefundable retainers
flat fees earned when received, and minimum fees. The Proposal contradicts the 
conclusion of the Board of Governors on this very issue. The 
endorsed by the State Bar and the , recommended minor
reasonable changes to the rules permitting the continued use of "fixed fees

, "

flat fees
and "nonrefundable retainers" to be earned when paid, with title immediately transferring
to the attorney so long as the written fee agreement explicitly spelled out the arrangement
with the inclusion of an express statement that such fees paid in advance of legal services

required for the retainer or flat fee portion of the fee (and only if the lawyer and 
agree that the fee will be the lawyer s property on receipt). See, e. Washington Rule

Comments (11) and (16).



are "earned when paid." This determination , my
law firm and others have often included this specific concept "earned when received" in
nonrefundable retainer fee agreements 
Without justification, the 
heading in the exact opposite direction by improperly 
fee for services that is fully earned when paid.

Moreover, the limitations on the use of a "true retainer" prohibiting the use of the
funds to do legal work (and if the lawyer , seemingly requiring a true
retainer for availability to then be see Comments (8) and
(10), ignore the financial 
consider the use of a hybrid fee that reflects the reality of the actual practice of law see
pp. 17- supra. While the Commission s asserted intent is , in

practice (and as discussed on pp. 17- supra), the Proposal disadvantages the consumer
by prohibiting the lawyer from giving the client any credit, hourly or fixed fee, for money
paid as a true retainer when the lawyer (as will happen in literally every case) is required
to do the work. Therefore, the client is forced to pay additional legal fees even 
she has already paid the true retainer.

Second, the written advisement set out in proposed Rule 1. 5( e 

may be entitled to a refund of a portion of the fee if the agreed upon legal services have
not been completed" is a radical departure not only from existing California practice, but
from the fee agreements and flat fee principles and form agreements that are (and have
been for years) endorsed and circulated by the State Bar (and which are still available on
its website see California State Bar s sample written fee agreement "fixed fee clause
form ). The fixed fee clause" distributed in the form fee 
State Bar (and then likely included in hundreds of fee agreements across the spectrum of
specialties) explicitly provides that:

unless the attorney withdraws before the completion of the services or
otherwise fails to perform services contemplated under the agreement
the fixed fee will be earned in full and no portion of it will be refunded
once any material services have been performed.

The current standards, custom, and practice (endorsed 
fixed fee clause" are , which in 

(e)(2)(iv) and (v) permits a client to terminate representation without cause, before all of

50 
, last amended on

June 23 , 2005 , and available on the California Bar web 
http://www.calbar.ca. gov / 



the work has been completed and after the lawyer has performed a substantial amount of
work, and then file an arbitration claim, a lawsuit, or a Bar complaint against the lawyer.
Indeed, the s 2008
effort to abolish the 5(f) in

order to preserve the current standards.

The Proposal Fails to Address The Concerns of the California 
the Fair Administration of Justice and The 
California Supreme Court in People v. Doolin 45 Cal. 4th 390, 460 (2009).

The Proposal fails to address the criticism of the flat fee agreements raised by the
California Commission on the Fair Administration of Justice51 and is inconsistent with

the position of two Justices of the California Supreme Court in People v. Doolin 45 Cal.
4th 390 , 460 (2009), who, relying on the California Commission on Fair Administration
of Justice, stated the Court prospectively
declare fee agreements of this Proposed Rule

1.5(e)(1)-(2) does not preclude and in 
include all potential legal 
California Commission on Fair Administration of Justice nor the two dissenting Justices
in People v. Doolin 45 Cal. 4th 390 , 460 at fn. 
its comments, or by the Commission. 
of these materials were brought to the Board of Governors ' attention.

51 The a group that was
chaired by former Attorney General John Van de Kamp, and whose 
the current Attorney , San Mateo, and
Ventura Counties; several law enforcement officers; and members of the criminal defense
bar. People v. Doolin 45 Cal. 4th 390 , 460 at fn. 1 
Flat Fee Contracting" and recommended that:

. . 

indigent defense , the contract 

separate funding for... investigators and I d. at 13.

52 The 
People v. Doolin would unquestionably find the

Proposal to be problematic. 

should be rejected. It is 
who reached the "supervisory power issue" question.



CONCLUSION

F or all the , the Proposal fails to 
goals or meet the criteria set out in the Commission s Charter. It is 
the public interest, and should be rejected as were the related proposals in 1991 , 1997 and
2008.

Very truly yours

~ ~

BaITY 
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BIOGRAPHY

Barry Tarlow is a The
National Law Journal as one of "Ten of the Best Winning Trial Lawyers" in America. In 1992 , he was selected for
the Robert Heeney Memorial Award for 
Lawyers. In 1993 , Mr. Tarlow received a "Special Award" from the Los Angeles Criminal Courts Bar 
recognizing: "His Prominence as a Brilliant Advocate and as a Zealous Defender of Constitutional Rights." In 1994
he was profiled in The New York Times Magazine as one of six attorneys in "L.A.'s Exclusive Club of Celebrity
Lawyers " and in 1998 , he was selected as a Fellow of the International Academy of Trial Lawyers.

A recent article described how "a specialty of Mr. Tarlow s is heading off indictments 
headlines." He is s leading authorities in the defense of RICO 
Tarlow, who practices criminal law exclusively, was certified as a specialist in criminal law by the California Board
of Legal Specialization in 1975 , and has been recertified in 1980, 1985, 1990, 1995, 2001 and 2005. In 1992 , he
received the "Criminal Defense Lawyer of the Year" A ward from the Century City Bar Association. Mr. Tarlow has
been selected as one of the finest The National Law
Journal' Directory of the Legal Profession " Martindale-Hubbell' s "Bar Register of Preeminent Lawyers " each of

the 16 bi-annual editions from 1983-2010 , of Naifeh and Smith's "The Best Lawyers in America" (in the specialties of
appellate law, criminal defense: non-white collar and criminal defense: white-collar), to Town and Country Magazine.
In 1991 The National Law Journal selected Mr. Tarlow among the "Who s Who in Defense Among the Nation s Top
White-Collar Experts." In 1989, he was profiled in The Los Angeles Times as one of the eight best criminal defense

lawyers in Los Angeles , and was named in a survey by the California Lawyer among "California s Most Respected
Lawyers." He was described as "one of the country s leading criminal-defense lawyers" in a Washington Legal Times

article entitled "The Lawyer Who Hates Snitches." In a 1998 "List of the Most Powerful Lawyers in Town " published
by Los Angeles Magazine Mr. Tarlow was named the top "gunslinger" among the 40 000 lawyers in Los Angeles
County. In 2005-2010 he was s "Super Lawyers" based on 

000 lawyers.

In 1964, Barry Tarlow graduated first in his class from Boston University Law School 
editor of the law review. In 1965 , he served as a prosecutor for the Justice Department as an Assistant United 
Attorney for the Central District of California, Criminal Division. During this period , he prosecuted cases ranging
from kidnaping and bank robbery to complex , he has defended 

corporations in cases ranging from tax and , money laundering and homicide, in

state and federal trial and appellate courts throughout the country. His law firm maintains an 
state appellate practice. He has 
widespread implications for attorneys engaged in the 
complicated white-collar , National Health Laboratories, SmithKlein Beecham, General

Dynamics, Waste Management, Hyundai, Airgas, Inc., Avant!, and GTE. 
Mr. Tarlow s practice has consisted of the , health care providers, and other professionals under
investigation by federal and state prosecutors. He has often represented celebrities accused of crimes and was named
as one of eight of "L.A.'s Celebrity Defenders " in an The Stars ' Bar " published in an issue of

California Law Business.

Mr. Tarlow has been an outspoken 

individual rights and liberties. He first coined the now widely accepted theme that: "The War on Crime Had Become a
War on the Defense Bar." Since that time, he has written, spoken, and also litigated cases defining this attack on the
right to counsel. A front page profile in The National Law Journal observed: "If the phrase weren t Barry Tarlow s by
dint of s earned title to it." fighter
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scholar " the "ultimate advocate " and "the tiger " and his approach to trials as "innovative

" "

confrontational " and

7 "obsessive." A 1998 Los Angeles Magazine concluded his "reputation as a contentious advocate in the
courtroom is unmatched.

Barry Tarlow has been selected as an expert 
plaintiff or John DeLorean fee
disputes. He has been 
profile criminal cases including the Princeton Newport 
major newspapers including The New York Times, Washington Post and The Los Angeles Times for commentary
about his own cases and 
network news programs as well as 60 Minutes, Nightline, Crossfire , Larry King Live Court TV, and CNN.

Mr. Tarlow was lead counsel in the Chance/Powell case, in which two innocent men, framed by rogue police
detectives , were freed after serving , and received "The
Pro Bono A ward" for this case when The National Law Journal announced its "Great Moments in the Law Awards
for 1992. In 1989, he was 

, "

recognition of outstanding contributions to the delivery of pro bono legal services.

Barry Tarlow has lectured at law schools and seminars throughout the country (see Attachment A). The topics
have included: "Defense of Federal Conspiracy Cases

" "

White Collar Criminal Prosecutions

" "

Defense of RICO
Prosecutions

" "

Representation of Witnesses and Attorneys Before Grand Juries

" "

Defense of 
Cases

" "

Cross-Examination

" "

Closing Argument

" "

The Aggressive Defense of a Criminal Case " and "Federal
Rules of Evidence Developments." Mr. Tarlow has 

such as: Continuing Education of the Bar, Practicing Law Institute, National College of Criminal Defense Lawyers
American Bar Association, California Attorneys for Criminal Justice, American Trial Lawyers Association, and the
American Law Institute.

For the past 15 years, Barry Tarlow has served as editor of the National Directory of Criminal Lawyers. He is a
prolific author who has written over 325 books and articles 
Attachment B), including "RICO Revisited " 17 Ga. L. Rev. 291; "RICO: The New Darling of the Prosecutor
Nursery," 49 Fordham L. Rev. Defense of a Federal Conspiracy Prosecution " 4 National Journal of Criminal

Defense Criminal Defendants and " 22 UCLA 
Admissibility of Polygraph Evidence: An Aid in Determining Credibility in a Perjury-Plagued System " 26 Hastings
LJ. 917. He California Criminal Defense Practice Vols. 1-6 (Matthew Bender, 1980), as well as

each of the annual supplements, and is a Forecite the criminal jury

instruction publication. He was the Criminal Law Editor of the RICO Litigation Reporter and a Contributing Editor of

The Champion the publication of The , and since 1982 has

authored "The RICO Report.

He has been extremely active in various local and national bar , Mr. Tarlow served as
President of California Attorneys for the 3 000 member state criminal ' bar
association and from 1981 through 1991 , he was Chairman of the RICO 
Chairperson of the American Bar Association, Criminal , and Chairperson of the Criminal Law
Subcommittee of the 

Directors for the National Association of Criminal Defense Lawyers from 1979 through 1990, and from 1978 through
1990 , he was Co-Chairman of the RICO 1995 , Mr. Tarlow 
NACDL Committee to Free the Innocent 
Foundation of Southern California from 1997-2005. From 2005 through 2008 he was a member of the Criminal Law
Advisory Commission of the State Bar 
recertification.
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Dear Ms. Hollins:

This letter constitutes the San Diego County Bar Association's response to The State Bar of

California's Request for Public Comment on the foregoing proposed rules of Professional

Conduct.

The SDCBA reconfirms previous responses to each of the foregoing proposed rules.

Very truly yours,

Y~L++-~L
Patrick l. Hosey, President

San Diego County Bar Association



MEMORANDUM

Date: April 22, 2008

To: Special Commission for the Revision ofthe Rules of Professional Conduct
The State Bar of California

From: San Diego County Bar Association ("SDCBA")

Re: "3,d Batch," Proposed New or Amended Rules of Professional Conduct of the
State Bar ofCalifornia

Subject: Proposed Rule 1.5 - Fees For Legal Services
[Existing CRPC Rule 4-2001

Founded in 1899 and comprised of over 8,000 members, the SDCBA is its region's oldest
and largest law-related organization. Its response herein, as adopted by the SDCBA
Board of Directors, followed extensive review and consideration by its selectively­
constituted Legal Ethics Committee, the advisory body charged by the SDCBA bylaws
with providing its members guidance in the areas of ethics and ethical considerations.

The SDCBA supports national unifonnity in professional ethics as a general premise. It
respectfully submits the following specific comments for your consideration:

*' .. * * *

Comment I: Disapprove Proposed Rule 1.5 and adopt ABA Model Rule 1.5a with the
addition of those factors set forth in existing CRPC Rule 4-200 to detennine
reasonableness that are not in existing ABA Model Rule 1.5.

Rationale For Comment I: In the interest of unifonnity, guidance to attorneys, and
fairness, reasonableness should be the standard and the client's infonned consent should
be a consideration in detennining whether a fee is ethical. Mandatory fee arbitration has
a history ofsuccessfully resolving these issues.

SOCBA 5/13108 Board Agenda
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25 May 2010 
 

Audrey Hollins 
Office of Professional Competence, Planning and Development 
The State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
 Re: Proposed Rule 1.5(e) (Fees for Legal Services) 
 
Dear Ms. Hollins: 
 

The National Association of Criminal Defense Lawyers (NACDL) 
writes to oppose the adoption of Proposed Rule of Professional Conduct 
1.5(e)(2). 
 

NACDL is the nation’s preeminent organization committed to 
advancing the criminal defense bar’s mission to ensure justice and due process 
for persons accused of criminal wrongdoing.  Founded in 1958, NACDL is 
comprised of over 11,000 direct members in 28 countries, and affiliated with 
more than 350,000 attorneys in 90 states, provincial, local, and international 
organizations.  In California, NACDL has over 900 members.  These 
members are public defenders, private criminal defense lawyers, military 
defense counsel, law professors, and judges dedicated to promoting a fair, 
rational, and humane criminal justice system. 
 

NACDL is concerned that the present text of proposed rule 1.5(e)(2) 
undermines the Sixth Amendment right to counsel by impairing the ability of 
lawyers and clients to agree that a client will pay a flat fee for legal 
representation by counsel in a specified matter.1

                                                           
1 As used in this letter, the term “flat fee” means a fee that is earned-in-full upon receipt, and 
paid pursuant to an agreement by which counsel commits to represent the client in a specified 
matter or through a specified stage of proceedings in a matter.  Such fees are also commonly 
referred to as “non-refundable” fees. 

  As drafted, the language of 
the proposed rule will substantially discourage, if not preclude, criminal 
defense lawyers from offering to represent clients on a flat fee basis.  This is a 
common form of retention in criminal cases in California, and throughout



the country.  The issue is of substantial concern to many California criminal defense lawyers and 
their clients.  It also has national significance insofar as other jurisdictions may look to California 
for purposes of fashioning ethics rules. 
 

Flat fees agreements have the benefit of allowing persons under investigation or accused 
of crimes, at the inception of a matter, to secure representation that is assured to continue 
throughout the duration of the matter unless the client chooses otherwise, or unforeseen 
circumstances arise, such as the death of a client or counsel or an unforeseen conflict of interest.  
The proposed rule discourages flat fees by making flat fees received by counsel vulnerable to 
third-party claims against clients and/or their property, forfeitures, jeopardy assessments, 
seizures, liens and attachments.  These types of claims would be asserted against counsel 
because of the inchoate interest the proposed rule appears to give a client in fees which 
purportedly were the “lawyer’s property on receipt.”  This additional potential risk and expense 
will cause many, if not most, criminal defense lawyers to decline to agree to represent clients on 
a flat fee basis. 

 
Discouraging counsel from using flat fee agreements is a disservice to those clients who 

may desire such fee arrangements.  Flat fee arrangements allow persons who are under 
investigation or accused of offenses to plan in advance and reduce the risks they face.  If such 
persons were unable to secure representation in a matter for a flat fee, they would receive the 
services of counsel retained on an hourly basis only as long as they could continue to compensate 
counsel on an hourly basis.  While wealthy clients could assume such a risk, most could not.  
Flat fees, therefore, provide clients the most affordable representation while also assuring that 
they will not be beggared by litigation and forced to rely upon forms of public assistance. 

 
In contrast to a client who retains counsel for a flat fee, a client who retains counsel on an 

hourly basis may be forced to seek the appointment of counsel at public expense, or seek the 
services of a less expensive lawyer, if a matter progresses to a point where the client can no 
longer afford to pay existing counsel on an hourly basis.  Because of the uncertain nature of 
criminal cases, estimating at the inception of a matter how long it will take to represent a client 
competently and effectively is inherently challenging.  Flat fee agreements place the bulk of the 
risk upon lawyers, and enable risk-sharing between clients and defense counsel.  A virtual ban on 
flat fees – as would result from adoption of the proposed rule – will shift the entire burden to 
clients and disproportionately burden less wealthy individuals. 

 
If a flat fee agreement were agreed upon by a client and lawyer notwithstanding adoption 

of proposed rule 1.5(e)(2), counsel would be vulnerable to becoming embroiled in costly 
litigation over third-party claims asserted against counsel, forfeitures, jeopardy assessments, 
seizures, liens, and attachments based on the debts or other obligations of clients.  This would 
interfere with attorney-client relationships by creating potential conflicts between lawyers and 
their clients.  It also would unfairly penalize lawyers in practice areas in which flat fee 
agreements are commonplace, including criminal defense, among others. 

  
Proposed Rule 1.5(e)(2) is unnecessary in light of the prohibition of unconscionable fees, 

a uniform standard applicable to all types of fee arrangements, including contingency, hourly and 
flat fees.  This standard is sufficient to protect clients from being charged unreasonable fees, and 



to safeguard clients from excessive charges where a client chooses to discharge counsel, or other 
unforeseen circumstances arise such as the death of a client or counsel prior to the conclusion of 
a matter. 

 
 NACDL believes that Proposed Rule 1.5(e)(2) is unsound on a number of additional 
grounds.  First, it provides that a fee is the "lawyer's property on receipt," but a client also "may 
be entitled to a refund" under certain circumstances.  This language is internally inconsistent and 
confusing.  Clarity, rather than confusion, best serves clients and counsel with respect to retainer 
agreements.  Second, it has no counterpart in the ABA Model Rules, and there is no national 
authority to provide guidance on how the provision may be interpreted by California disciplinary 
authorities or courts.  Accordingly, it may create uncertainty and the potential for protracted and 
costly litigation, rather than certainty, which best serves the interests of both clients and counsel.  
Third, Sub-parts (e)(2)(i), (ii) and (iv) are equally applicable to all types of retainer agreements, 
but placing them in a sub-part that pertains only to flat fee agreements creates the inaccurate 
negative inference they may not apply to hourly or contingent fee agreements.  Fourth, it could 
discourage detailed descriptions of the “agreed-upon legal services” in written retainer 
agreements because it encourages third parties to assert an interest on a previously paid fee on 
the grounds that "the agreed-upon legal services have not been completed."  This would increase 
disputes between clients and counsel. 
  

Finally, NACDL is concerned that Rule 1.5(e) is among a large number of new rules that 
were provisionally adopted in a manner that may have deprived the Board of Governors of the 
State Bar of California (the Board) of the insights of lawyers, and other members of the public, 
who have knowledge and experience with flat fee arrangements.  NACDL understands that Rule 
1.5(e) was among a number of provisions adopted by the Board without the prior public 
comment required by Rule 1.10 of the Rules of the State Bar of California.  See 
http://calbar.ca.gov/calbar/pdfs/rules/Rules_Title1.pdf.  NACDL believes that public comment in 
accordance with Rule 1.10 is critical to ensure fairness and the adoption of a sound and informed 
rule.  Although the Board’s adoption was subject to potential reconsideration following a period 
of public comment for all rules provisionally adopted, NACDL believes that this does not 
provide a sufficient opportunity for the public scrutiny that is essential for a rule that 
substantially impacts the Sixth Amendment right to counsel and disproportionately burdens 
clients of limited means. 
 
 NACDL appreciates the opportunity to comment on this rule. 
 
 
      Very truly yours, 
 
 
      Cynthia Hujar Orr 
 
 
 
 
cc via email: Howard B. Miller, Esq.  

http://calbar.ca.gov/calbar/pdfs/rules/Rules_Title1.pdf�
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IMHOFF & n1111 
ASSOCIATES, PC 
CRIMINAL DEFENSE ATTORNEYS 

12424 Wilshire Boulevard, Suite 770 
Los Angeles, California 90025 


Tel: (800) 887-0000 • Fax: (310) 315-1152

www.criminalattorney.corn 

June 3, 2010 

Rex Heinke, Esq. 
Akin Gump Strauss Hauer & Feld LLP 
2029 Century Park E, #2400 
Los Angeles, CA 90067 

Re:	 pi-unused (New) California Rule of Professional Conduct_l_.51e1(2j 

Dear Mr. Heinke: 

I am writing to voice my Opposition to proposed new California Rule of Professional Conduct 
1.5(e)(2). By way of background, my areas of practice is criminal defense. 

As you know, the current version of proposed California Rule of Professional Conduct 1.5(e)(2) 
provides, in relevant part: 

1.5 (Fees for T.egal Servides) .. . 

(e)	 A lawyer shall no make an agreement for, charge, or collect a non-refundable fee, except: 
. . . 
(2)	 a lawyer niay charge a flat fee for specified legal services, which constitutes 

complete riayment for those services and may be paid in whole or in part in 
advance ofi the lawyer providing the services. If agreed to in advance in a writing 
signed by the client, a fiat fee is the lawyer's property on receipt. The written fee 
agreement shall, in a manner that can easily be understood by the client, include 
the following: (i) thc scopc of the services to be provided; (ii) thc total amount of 
the fee and the terms of payment; (iii) that the fee is the lawyer's property 
immediately on receipt; (iv) that the fee agreement does not alter the client's right 
to terminade the lawyer-client relationship; and (v) that the client may be entitled 
to a refund of a portion of the fee if the agreed-upon legal services have not been.  
completed 

See: http://www.calbar.ca.govicalbatipdfsiethics/RPC/ProposedRulesB1B6.pdf  (at p. 10) 

My concerns about this proposed new rule include the following:
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1	 It is unnecessary in Tight of California's long-standing prohibition on charging unconscionable 
fees, a standard which is sufficient to safeguard clients from lawyers' who over-charge, and which 
provides a uniform yardstick regardless of the type of billing arrangement (hourly, contingency or flat); 
2	 It is internally incon6istent and confusing (the fee is the "lawyer's property on receipt," but the 
client is told s/lic/it "may 1;,J entitled to a refund" under certain circumstances); 
3	 It will cause litigatidn in the context of an injunction, jeopardy assessment or forfeiture because 
the language providing that i "the client may be entitled to a refund of a portion of the fee" appears to 
give clients a residual interast in a fee that purportedly was "the lawyer's property immediately on 
receipt." This will lead to A proliferation of litigation in bankruptcy, tax, collections, criminal, family 
law, and other matters in which both flat fees arrangements, and injunctions, assessments and/or 
forfeitures, are commonplaCe; 
4	 It may incentivize Mwyers to prolong matters rather than resolve them as soon as possible 
(already a common compla nt regarding hourly billing by some lawyers), to avoid disputes with clients 
seeking a refund because "tile agreed-upon legal services have not been completed"; 
5	 It may incentivize lawyers to minimize in retainer agreements the extent of the work for which 
a flat fee is being paid, in oi-der to avoid disputes with clients seeking a refund because "the agreed- 
upon legal services have nij t been completed." Greater clarity and detail in retainer agreements, not 
less, should be encouraged. not discouraged; 
6	 It has no counterpatit in the ABA Model Rules. Thus, it does not advance the goal of national 
uniformity, which was am ng the goals of revising California's existing rules of professional conduct. 
There also is no judicial or other authority, or national experience, to inform us of the consequences of 
adopting the novel rule; an 
7	 It was submitted to the State Bar Board of Governors for preliminary approval without the prior 
public comment that is m dated by State Bar Rule 1.10, and thus suffers from a lack of input by the 
array of practitioners who Would be impacted by the rule. 

Because of the precieding issues, if the proposed new rule were adopted in its existing format, 
many lawyers would decline to represent clients on a flat-fee basis. Ultimately this would be a 
substantial disservice to cl ents because many require the certainty that a flat-fee arrangement 
provides, and cannot afford the potentially limitless costs of retaining counsel on an hourly basis. 

Thank you for considering my views. 

Very truly yours, 

Vince Imhoff 
Managing Director

































































































THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation inactive member Commenting on behalf of an 

organization  

Yes

No

* Name Jon Ash

* City Bend

* State Oregon

* Email address 
(You will receive a copy of your 

comment submission.)

jonash61@msn.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

I have been a licensed attorney since 1972.  My practice has been limited to 
criminal defense.  For the past 38 years, I have been charging a flat fee service 
based on my experience in dealing with every type of criminal offense.  
I have found, over the years, that my clients would much rather know, up front, what 
the handling of a case is going to cost.  If my fees aren't acceptable to them, I 
can always refer them to an attorney that might charge less.  If the handling of a 
case takes much less time than anticipated, I have the ability to refund fees if I 
wish.  In all my years, I might have had one or two clients, out of hundreds, who 
have asked for any type of refund.  
It's been my experience most criminal defense attorneys in California charge a flat 
fee.  Not only does a client feel more assured knowing what the fees are going to 
be, I believe an all inclusive fee encourages more attorney-client contact.  I tell 
my clients to call with any problem or question.  This approach promotes better 
trust; the client knows I'm not encouraging contact so I can bill for an extra 15 
minutes.



ENTER COMMENTS HERE. 
 

I have been a licensed attorney since 1972.  My practice has been limited to criminal defense.  For the past 38 years, 
I have been charging a flat fee service based on my experience in dealing with every type of criminal offense.  

I have found, over the years, that my clients would much rather know, up front, what the handling of a case is going 
to cost.  If my fees aren't acceptable to them, I can always refer them to an attorney that might charge less.  If the 
handling of a case takes much less time than anticipated, I have the ability to refund fees if I wish.  In all my years, I 
might have had one or two clients, out of hundreds, who have asked for any type of refund.  

It's been my experience most criminal defense attorneys in California charge a flat fee.  Not only does a client feel 
more assured knowing what the fees are going to be, I believe an all inclusive fee encourages more attorney-client 
contact.  I tell my clients to call with any problem or question.  This approach promotes better trust; the client knows 
I'm not encouraging contact so I can bill for an extra 15 minutes.   

My primary practice is now in Oregon.  I've been practicing in Bend since 1993.  Alot of criminal defense attorneys 
in Oregon charge by the hour and I've heard many complaints from clients regarding that approach.  Clients feel 
they are being "nickeled and dimed" to death and appreciate the flat fee approach.  I constantly hear that their 
attorney is "dragging the case out"  just to charge additional hourly fees.   If an attorney is to expensive, clients won't 
hire them.  Fee arbitration is always an option if a client is really taken advantage of.  Clients are usually looking for 
results.  If they get the result they want for a set amount of money, they are happy. Curtailing the flat fee would be a 
mistake!! 



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Private sole practitioner - criminal law Commenting on behalf of an 

organization  

Yes

No

* Name J. Robert Gericke

* City Victorville

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

BGericke@desertlaw.net

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

   I am opposed to the suggested new rule.  In california we have a strong policy of 
protecting clients, as well we should.  However, I think that in the field of 
criminal law there needs to some consideration to protecting the attorney.  The non-
refundable fee tends to do that while also offering the client clear notice of the 
cost of representation.   
   I would also note that fees in criminal cases tend to be pretty affordable 
compared to other areas of practrice.  If the reader has ever been through a divorce 
this should be evident.   
   The rules for being relieved due to non-payment are different in criminal cases 
and this is another consideration.  If non-refundable fees are banned should 
criminal attorneys charge by the hour?  Can they be relieved more easily for non-
payment?  What impact will this have on court calendars?  
   I strongly urge that this proposed rule be scrapped.  Criminal clients have many 
other protections.  This rule is not needed.  



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Private Attorney Commenting on behalf of an 

organization  

Yes

No

* Name Howard M. Van Elgort

* City Soquel

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

howard@santa-cruz-criminal-lawyer.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

I have been a member of the State Bar of California since 1/9/62, and have been in 
private practice for most of this time.  I also served as a Judge for 6 years in San 
Bernardino County. I only handle criminal cases. Eliminating non-refundable and flat 
fee retainer agreements will only raise fees to clients resulting in heavier 
caseloads for public defender offices.  I know, that if I where to charge for my 
time on an hourly basis, my fees would far exceed that of my non-refundable retainer 
fee and flat fee agrements for other services.  Most of my client would not be able 
to hire private counsel.  These proposed changes are a step backwards in the Bar's 
effort to expand the availability of legal services.



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation CACJ Commenting on behalf of an 

organization  

Yes

No

* Name Phil Johnson

* City Boulder Creek

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

lbj8060@sbcglobal.net

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

"Wut... we have heeer...... is uh failyuh to 'umunicate". 
                                 "Cool Hand Luke", circa 1978 

As a criminal lawyer who has served in the public defenders' realm in Louisiana and 
California for over 20 years and then in a solo or independent contractor capacity, 
I depend on simplicity and clarity in contracts with clients who need 
representation, but who do not have a lot of money. I protest this rule. But I will 
leave to others with more experience and insight the task of adequately explaining 
to the Commission why the substance of this new rule is abhorrent. 

I write separately to protest the abysmal lack of notice to the members of the Bar 
this paid organization was created to assist and serve. I submit that if I similarly 
tried to foist upon a client - -  without any prior notice - - a contract that 
allowed me to change my hourly rate under certain circumstances (i.e., DA suddenly 
amends information to include enhancements and priors, or refuses to cooperate in 
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"Wut... we have heeer...... is uh failyuh to 'umunicate". 

                                 "Cool Hand Luke", circa 1978 

As a criminal lawyer who has served in the public defenders' realm in Louisiana and California for over 20 years 
and then in a solo or independent contractor capacity, I depend on simplicity and clarity in contracts with clients 
who need representation, but who do not have a lot of money. I protest this rule. But I will leave to others with more 
experience and insight the task of adequately explaining to the Commission why the substance of this new rule is 
abhorrent. 

I write separately to protest the abysmal lack of notice to the members of the Bar this paid organization was created 
to assist and serve. I submit that if I similarly tried to foist upon a client - -  without any prior notice - - a contract 
that allowed me to change my hourly rate under certain circumstances (i.e., DA suddenly amends information to 
include enhancements and priors, or refuses to cooperate in providing discovery, judge issues stunning rulings 
requiring pretrial writs, etc.) because I cannot modify it any other way, the client-attorney relationship would be 
adversely impacted. It follows that his case would suffer along with the client's best interests, a complaint would 
inevitably follow and much energy and time would be lost in a lose-lose situation with absolutely no benefit to 
anyone. And of course, I would probably be hauled before the Bar Court as one of those villains who are out to 
gouge clients and otherwise cast aspersions on the legal profession. 

That is how I view this failure to effectively notify the rank and file that this unsupported and unsupportable 
engraftment is coming down the pike one more time. Why is notice such a problem in these troubling areas? 

In 35 years of practice, like the vast majority of others on this list, I have never been cited by any state bar for any 
malfeasance. Fortunately, I am semi-retired and so this concern has somewhat less impact on me than for my less 
aged brethren. For now, I just hope I can live out my days without looking over my shoulder for more trebuchet-
launched boulders like this one, raining down from the sky. This may speed up my decision to do something else for 
a living with less downside. I also feel that it may lead others to do the same thing. 

Thank you for listening. I hope this new Rule 1.5(e) idea gets a decent burial. 

Phil Johnson 

CBN 156738 
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PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name Antonio Garcia

* City South El Monte

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

garcialaw08@yahoo.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 
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PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.
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Your Information
Professional Affiliation Criminal Defense Attorney Commenting on behalf of an 

organization  

Yes

No

* Name E. Michael Linscheid

* City San Francisco

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

michael@linscheidlaw.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

The proposed rule ignores the realities of the practice of criminal defense.  
Currently, the nonrefundable fee allows a client to pay a known amount which will 
cover the entirety of his criminal representation without additional fees. An 
attorney and client that enter into a contract for a nonrefundable retainer can feel 
secure that the retainer fee will cover the representation of the client through 
trial.  Such a retainer allows a client to make decisions about a legal defense 
without taking into consideration the additional costs that may be incurred.  



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name Scott Ball

* City Santa Ana

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

attorneyscottball@gmail.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

This is simply untenable and would have a profound negative effect on the practice 
of law in the area of criminal defense, as well as other areas of law as well.  Flat 
fee, non-refundable retainers enable attorneys to take cases where it is impossible 
at the outset to know the amount of work that will be necessary.  When we take a 
case, we agree that we will not ask for additional funds when the work necessary is 
greater than anticipated - and to be able to make that guarantee it has to work both 
ways.



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation An individual Commenting on behalf of an 

organization  

Yes

No

* Name Kenneth C. Gregory

* City Palm Springs

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

kgregory@socal-law.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Commission/Committee Members: 

Your proposed rule is misplaced on so many levels. First, I share a concern that a 
significant level of deceit is involved in moving this proposed rule forward. The 
normal and typical process for introducing such a rule has been ignored; in favor of 
a secretive and deceitful move to push consideration of the rule without 
encountering known and legitimate opposition – THAT IS NO WAY FOR THE GOVERNMENT TO 
CONDUCT PROPER BUSINESS. 

Second, the premise for the bill is seriously flawed and appears to be someone’s 
personal vendetta rather than a legitimate need looking for an actual solution.  
I recommend that you take the time to read and consider the attached letter from 
CACJ.



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name James Webster

* City Sonora

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

jimw@tuolmnelaw.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

My CalBar # is 75342.  I have been practicing since 1977 and my practice is devoted 
probably 85% to criminal defense.  If this rule passes my ultimate fees to my 
clients will need to go way up. 

I completely agree with the comments in the letter to you dated May 25, 2010, from: 

ANN C. MOORMAN, President 
CACJ Board of Governors 

Thank you, 

James Wm. Webster



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation criminal defense sole practitioner Commenting on behalf of an 

organization  

Yes

No

* Name Edward R. Rojas

* City Redwood City

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

rojazz@pacbell.net

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

For all the reasons Mr. Tarlow stated.



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Private Criminal Defense Attorney Commenting on behalf of an 

organization  

Yes

No

* Name Aaron Hicks

* City San Diego

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

aaron@athlaw.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

If we are forced to do away with flat fee retainers, our clients will be billed much 
higher fees based on hourly work on their case.  Most will not be able to afford 
private representation.  Many will be forced to go with public defenders, crippling 
the private bar and bankrupting the state for the public defender representation.  
Please leave this alone.



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation President of the Tuolumne County Bar Association Commenting on behalf of an 

organization  

Yes

No

* Name Mark Borden

* City Sonora

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

bordenlaw@mlode.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation attorney, SBN#228119 Commenting on behalf of an 

organization  

Yes

No

* Name Gael G. Mueller

* City San Luis Obispo

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

gael@muellerandmueller.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

The only people who would even raise this issue are those who have never practiced 
criminal law. People who come to a criminal defense attorney can not afford hourly 
fees and most would not understand them. They would not pay the bill. 
More importantly, the work required on a criminal case could not be done as monies 
received would be in the trust account. For instance, discovery on a criminal matter 
is charged to a private criminal defense attorney by the District Attorney's Office. 
This can run into hundreds of dollars depending on the complexity of the case and 
must be paid "up front". The amount of discovery is unknown to the attorney until it 
is received. 
Additionally, the number of appearances, the number of phone calls, the number of 
hearings are all unknown quantities at the time that a client retains a criminal 
defense attorney. An hourly estimate is impossible and could run into hundreds of 
thousands of dollars for a case which now costs around 20-30 thousand.  
We do not bill on hourlies for a very good reason- people need us to protect their 
constitutional rights-not just their money.  



ENTER COMMENTS HERE. 

 

The only people who would even raise this issue are those who have never practiced criminal law. People who come 
to a criminal defense attorney can not afford hourly fees and most would not understand them. They would not pay 
the bill. 

More importantly, the work required on a criminal case could not be done as monies received would be in the trust 
account. For instance, discovery on a criminal matter is charged to a private criminal defense attorney by the District 
Attorney's Office. This can run into hundreds of dollars depending on the complexity of the case and must be paid 
"up front". The amount of discovery is unknown to the attorney until it is received. 

Additionally, the number of appearances, the number of phone calls, the number of hearings are all unknown 
quantities at the time that a client retains a criminal defense attorney. An hourly estimate is impossible and could run 
into hundreds of thousands of dollars for a case which now costs around 20-30 thousand.  

We do not bill on hourlies for a very good reason- people need us to protect their constitutional rights-not just their 
money.  

This new "rule" would shut down my business. I will not charge people on an unreasonable basis. 

Gael G. Mueller 



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name James Farragher Campbell

* City San Francisco

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

avocats@sbcglobal.net

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Non-refundable fees, or flat fees, have been used in criminal cases in California 
for well over a hundred years. The average client is better served by a flat fee in 
a criminal case, particularly in a misdemeanor case, where to charge hourly would be 
prohibitive. The average client in a criminal case has no way of having the costs 
for criminal representaion perdicted with any real accuracy.It is very difficult for 
defense lawyers to collect an hourly fee in a criminal case after the work has been 
performed. The flat fee structure is a better way to deliver this type of legal 
representation. The client has a predetermined fee that they know they can pay or 
not pay. It is not open ended. This also encourges counsel to more efficently 
deliver the legal service without an eye on the clock. To my knowledge, I have not 
heard of any reports where clients have been harmed by non-refundable retainers in 
criminal cases. I know that my clients are very happy to know what it will cost to 
defend the case and that the fee will not exceed that non-refundable flat fee. I 
wish I had more room to tell you how stupid an idea this is. Where is the problem 
that you feel needs a solution? 



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name Paul Meltzer

* City Santa Cruz

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

paul@paulmeltzerlaw.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

I join in the opposition to the Proposed Rule filed by the California Attorneys for 
criminal Justice (CACJ). 



THE STATE BAR OF CALIFORNIA
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INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name James Cooper

* City Los Angeles

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

trialanimal@sbcglobal.net

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

With respect to privately criminal cases, the hourly rate scheme is impractical and 
unworkable.  If attorneys could only ask for their compensation after the services 
have been provided, then clients would never pay us.  There are rules in place to 
deal with excessive fees.  This proposed rule would actually frustrate a client's 
effort to hire a lawyer.
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PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name Philip Heithecker

* City Chico

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

phhchico@gmail.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Flat fee retainers in our rurual county allows access to defense attorneys.  Simply 
put, most, if not all, of my clients could not afford my hourly rate.  Defendants 
would be left without representation as they would be too wealthy for the public 
defender and not wealthy enough for a private attorney.  



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Law Firm of Carol Langford Commenting on behalf of an 

organization  

Yes

No

* Name Carol Langford

* City Walnut Creek

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

langford@usfca.edu

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Carol Langford Comments on Proposed Rules of Professional Conduct 1.5(f) Fees for 
Legal Services 

The following is a comment on Proposed Rule 1.5(f), specifically regarding when it 
is appropriate for a lawyer to make a modification to an agreement.   You should 
know that I have served as the Chair and Special Advisor to the State Bar Committee 
on Professional Responsibility and Conduct, in addition to being a member for 
several years. I have also chaired the Law Practice Management & Technology Section 
of the Bar and the Council of Section Chairs. I am currently an adjunct professor at 
the University of San Francisco School of Law and Hastings College of the Law 
teaching courses in legal ethics, and I have a full-time practice specializing in 
legal ethics and attorney conduct. 

A lawyer has a fiduciary relationship, a relationship of confidence and trust, to 
always put the needs of the client above his or her own.   When trust is breached, 
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Carol Langford Comments on Proposed Rules of Professional Conduct 1.5(f) Fees for Legal Services 

The following is a comment on Proposed Rule 1.5(f), specifically regarding when it is appropriate for a lawyer to 
make a modification to an agreement.   You should know that I have served as the Chair and Special Advisor to the 
State Bar Committee on Professional Responsibility and Conduct, in addition to being a member for several years. I 
have also chaired the Law Practice Management & Technology Section of the Bar and the Council of Section 
Chairs. I am currently an adjunct professor at the University of San Francisco School of Law and Hastings College 
of the Law teaching courses in legal ethics, and I have a full-time practice specializing in legal ethics and attorney 
conduct. 

A lawyer has a fiduciary relationship, a relationship of confidence and trust, to always put the needs of the client 
above his or her own.   When trust is breached, the integrity of the legal system and the public’s respect for the legal 
profession is jeopardized.   The Proposed Rules are designed to regulate lawyer’s conduct and bolster the public’s 
confidence in the legal profession.  I am concerned that the language of Rule 1.5(f) does not set a high enough 
standard to protect a client’s interest in cases of modification.   

Rule 1.5(f) language states that a lawyer shall not make a modification that is “adverse.”  Adverse is defined as a 
modification that “benefits the lawyer in a manner that is contrary to the client’s interests.”   I am concerned this 
language is unclear.  Whether a particular modification is adverse to the interest of the client always depends on the 
circumstances.  I believe that a modification that increases a client’s fee for a project should be adverse.  In addition, 
adverse modification occurs when the client is coerced or agrees to it under duress or threat of non-performance.   
However, not all modifications are adverse.  A modification that extends the time within which a client is obligated 
to pay a fee ordinarily is not adverse.  The current language does make clear these distinctions.  It doesn’t set forth a 
requirement that the client who consents to the modification in writing can do so only if it is knowing and intelligent 
and the deal is fair and reasonable.  The proposed rule will not deter adverse modifications and promote ethical 
transactions between lawyers and their clients. 

I support the adoption of a higher standard in evaluating interests adverse to clients as in current Rule 3-300.  It 
states that a lawyer must avoid interests adverse to a client unless all three requirements are satisfied.  These 
requirements are: a) The transaction or acquisition and its terms are fair and reasonable to the client and are fully 
disclosed and transmitted in writing to the client in a manner which should reasonably have been understood by the 
client; and (b) The client either is represented in the transaction or acquisition by an independent lawyer of the 
client’s choice or is advised in writing by the lawyer to seek the advice of an independent lawyer of the client’s 
choice and is given a reasonable opportunity to seek that advice; and (c) The client thereafter consents in writing to 
the terms of the transaction or the terms of the acquisition and the lawyer’s role in the transaction or acquisition, 
including whether the lawyer is representing the client in the transaction or acquisition.   
 

It is detailed in scope and stipulates that modification is not allowed unless the client has full and intelligent consent 
and in writing.   My other comments to this and other Rules are set forth in the Hazard/Zitrin professors’ 
commentary.  
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Rule 1.5 Fees for Legal Services [4-200]
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AGREE with this proposed Rule

DISAGREE with this proposed Rule
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Proposed Rule 1.5 would prevent thousands of Californians from obtaining meaningful 
access to the criminal courts. The scarcity of public defender resources, 
particularly in misdemeanor matters is becoming worse and worse from coast to coast. 
Those private practitioners who provide a realistic alternative to going to court 
and pleading guilty (usually at arraignment) with the public defender must rely on 
non-refundable retainers in order to remain viable economic enterprises. The non-
refundable retainer benefits both the public and the legal profession because fewer 
and fewer Californians can afford the cost of a jury trial and because most cases 
that would plead guilty at arraignment (with the public defender) are likely to be 
settled far more beneficially for the client or dismissed before trial due to the 
work of a flat fee compensated private counsel. Proposed Paragraph (e)(1) would have 
disasterous consequences on the adversary system, because most persons who could 
afford the relatively modest fees for legal assistance from one stage of the 
proceedings to the next, could in no way afford a retainer based upon availability 
for a trial that would, in all likelihood, never occur. Clients need certainty about 
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Proposed Rule 1.5 would prevent thousands of Californians from obtaining meaningful access to the criminal courts. 
The scarcity of public defender resources, particularly in misdemeanor matters is becoming worse and worse from 
coast to coast. Those private practitioners who provide a realistic alternative to going to court and pleading guilty 
(usually at arraignment) with the public defender must rely on non-refundable retainers in order to remain viable 
economic enterprises. The non-refundable retainer benefits both the public and the legal profession because fewer 
and fewer Californians can afford the cost of a jury trial and because most cases that would plead guilty at 
arraignment (with the public defender) are likely to be settled far more beneficially for the client or dismissed before 
trial due to the work of a flat fee compensated private counsel. Proposed Paragraph (e)(1) would have disasterous 
consequences on the adversary system, because most persons who could afford the relatively modest fees for legal 
assistance from one stage of the proceedings to the next, could in no way afford a retainer based upon availability 
for a trial that would, in all likelihood, never occur. Clients need certainty about the cost of a case that they simply 
want to have settled without the need for protracted litigation or risk. Lawyers often settle the most egregious cases 
to the client's benefit solely through reputation, skill and ability that would otherwise be unavailable due to the 
uncertainty of costs. If changed as intended, Rule 1.5 would cause a division between the lawyer's best interests and 
those of his or her clients. Lawyers would be logically viewed as prolonging cases just to justify a fee, rather than 
for any legitimate purpose, and in most instances, those criticisms would be rightly based. Please protect the 
integrity of the adversary system of criminal justice by allowing Californians to choose to engage qualified legal 
counsel of their choice, when faced with criminal prosecution. 
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I have been practicing criminal defense law for 11 years now; eight years in private 
practice after working as a public defender.  To have the State Bar suddenly 
involved in my fee contracts with my clients is very disturbing.  100% of the time 
that I have allowed clients to make payments to me for work performed, I have not 
been paid.  There are no exceptions to this.  My experience is such that if I am not 
paid in full prior to the making of the first court appearance, I will not be paid.  
Once a case is resolved, the client no longer has any interest in keeping his or her 
obligations to me because they are either incarcerated or so focused on paying court 
fines and reporting to their probation or parole officer that it is not on their 
agenda to see that the lawyer who helped them gets paid. 

Every criminal lawyer I have ever come in contact with works on a flat fee basis for 
this very reason.  In some cases, when a client insists on me working for an hourly 
rate, I will do so.  Generally I end up charging them significantly more because of 
the amount of time I spend on the phone dealing with my client's emotional issues 
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I have been practicing criminal defense law for 11 years now; eight years in private practice after working as a 
public defender.  To have the State Bar suddenly involved in my fee contracts with my clients is very disturbing.  
100% of the time that I have allowed clients to make payments to me for work performed, I have not been paid.  
There are no exceptions to this.  My experience is such that if I am not paid in full prior to the making of the first 
court appearance, I will not be paid.  Once a case is resolved, the client no longer has any interest in keeping his or 
her obligations to me because they are either incarcerated or so focused on paying court fines and reporting to their 
probation or parole officer that it is not on their agenda to see that the lawyer who helped them gets paid. 

Every criminal lawyer I have ever come in contact with works on a flat fee basis for this very reason.  In some cases, 
when a client insists on me working for an hourly rate, I will do so.  Generally I end up charging them significantly 
more because of the amount of time I spend on the phone dealing with my client's emotional issues over being 
prosecuted for their crimes.  Flat rate fees in criminal cases are the only way to assure an attorney gets paid. 

While many people believe that criminal lawyers are getting rich and some sort of windfall by this agreement, I am 
here to tell you that there are so few Johnny Cochrans in this world.  I still love month to month most times.  I have 
been out of law school for 11 years and every single month have made significant law student loan payments (still 
am).  Not being paid for my work eventually means I go out of business.  That is my reality.   

I vehemently oppose any modifications to the way I conduct my business.  I'm happy to come down and discuss this 
in person as well so you understand what real life is really about. 
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Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule
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Proposed New Rule of Professional Conduct, Rule 1.5(e)(4-200) Abolishing Non-
Refundable Retainers would radically alter the way the majority of the Criminal 
Defense Bar does business. "Flat Fees" or "Fixed Retainers" are a common, and 
accepted way to retain clients in need of a criminal defense attorney. Such a 
practice keeps fees low to accommodate clients that may not be financially able to 
pay for accrued hourly fees and costs. Please refer to the attached letter from the 
President of CACJ Board of Governors, Ann C. Moorman for more information.
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May 25, 2010 
 
Howard B. Miller 
State Bar President  
Girardi & Keese 
1126 Wilshire Boulevard 
Los Angeles, California 90017 
  
Special Commission for the Rules of Professional Conduct  
c/o: Ms. Audrey Hollins 
The State Bar of California  
Office of Professional Competence, Planning & Development 
180 Howard Street 
San Francisco, California 94105 
  
Re:  Opposition to Proposed New Rule of Professional Conduct,  

Rule 1.5(e)(4-200)  Abolishing Non-Refundable Retainers 
 

 
Dear Mr.  Miller,  
 
 As the current President of California Attorneys for Criminal Justice 
(hereafter “CACJ”), I am writing to object to proposed rule 1.5(e) (“the 
proposal”) currently under consideration by the State Bar Board of Governors.  
There are many features about the proposal that raise strong concerns for our 
membership, some of which I highlight herein.   
 

California Attorneys for Criminal Justice (CACJ) is a non-profit 
California corporation and a statewide organization of criminal defense 
lawyers.  CACJ is the California affiliate of the National Association of Criminal 
Defense Lawyers.  It is administered by a Board of Directors and its bylaws 
state a series of specific purposes, including the defense of the constitutional 
rights of individuals and the improvement of the quality of the administration of 
criminal law.  CACJ’s membership consists of approximately 2,000 criminal 
defense lawyers working in both the private and public sector from around the 
State of California and elsewhere, as well as members of affiliated 
professions.  For over 36 years, CACJ has appeared before numerous courts 
including the United States Supreme Court as amicus curiae on matters of 
importance to the administration of justice, to our members and to our clients. 
We write in this capacity to urge the proposed amendment be rejected as 
unnecessary; essentially interfering with the ability of lawyer and client to 
contract in a way that benefits the client.  

 
 Non-refundable retainer agreements have been accepted as a proper 
fee arrangement for many years.  In October of 1992, the State Bar Board of 
Governors concluded that a non-refundable retainer (one that is “earned when 
paid”) was an appropriate fee arrangement.  In fact, the Board of Governors 
endorsed the continued use of “fixed fees,” “flat fees,” and “non-refundable 
retainers” as long as the written fee agreement expressly described the 
arrangement and included the language that the fees paid in advance of legal 
services are “earned when paid.”  
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We are unclear why the Board is now considering a ban on non–refundable fee agreements.  As I 
understand it, there have not been a substantial number of complaints from consumers/clients about such 
fee arrangements.  Without a factual basis to justify the ban or the modifications as proposed, the action 
seems to be lacking in utility.  
 

As with all fees and fee agreements, non-refundable fee arrangements are subject to well-
established professional rules that prohibit charging an unconscionable fee and/or keeping an unearned 
fee.  These rules include:  1) the rule against charging excessive fees (Rule 1.5(a)) and 2) the longstanding 
rule requiring lawyers to refund unearned fees upon withdrawal from representation (Rule 1.16).  These 
existing rules seem to curb abuses by unscrupulous lawyers.  Further action seems to be lacking 
justification.  

 
As proposed, Paragraph (e)(1) and Comment [8] prohibit the established practice of charging a 

minimum fee to ensure availability (true retainer) when the client will also be credited for future work done, 
whether on an hourly basis or for the amount of the true retainer.  It deprives the lawyer and the client of the 
ability to contract in a way that is beneficial to the client by insuring the attorney’s availability and prevents 
the lawyer from receiving a true retainer earned when received if he/she performs any legal work 
whatsoever.  These types of fee arrangements are very common. They give a sense of certainty or security 
to the client and protect the attorney from being uncompensated. 

Paragraph (e)(2) and Comment [5] would often require that the “non-refundable” “flat fee”  cover 
fees for the entire length of the case, including trial.   This is not required under current rules and is not 
practical.  Since the proposal would require the “flat fee” to cover contingencies (e.g., trial or an 
administrative evidentiary hearing) that often cannot be accurately predicted (or, truly foreseeable) at the 
inception of the agreement, the flat fee that covers these contingencies may need to be significantly higher 
than it otherwise would be at the outset.  In other words, lawyers may be feel the need to charge a larger 
fee to cover unforeseen contingencies, even those that are not truly likely to occur.  This will make certain 
services unaffordable and in the absence of a true justification, is not in the best interest of either the 
consumer/client community or the Bar.   

Paragraph 1.5(e)(2)’s new requirement that specific, detailed wording be included in flat fee 
contracts presents a trap for the honest lawyer who is not familiar with these new rules and the complex fact 
patterns that potentially will develop.  It is also inconsistent with the “sanctified’ State Bar fee forms that 
have been distributed by the Bar for approximately the past 20 years and represent the “gold standard” for 
California lawyers.1  

We also think the proposal overlooks some of the realities of law practice.  Flat fees, earned when 
paid, often work to the benefit of the client especially in criminal matters when clients typically have less 
money available to hire a lawyer.  Certainty about the cost of the case gives the client comfort and 
confidence that they have the lawyer they want and can afford and are not required to make decisions to 
avoid additional fees.  Often lawyers quote flat fees that are far less than what the cost would be if charged  

                                                 
1 In her article in the California Bar Journal, legal ethics expert Diana Karpman urges California lawyers to use these State Bar fee 
forms:  
   
  “Lawyers are urges to use the State Bar fee forms [. . .] .  These represent the ‘gold standard.’ 
  The clauses are tested, blessed and familiar to fee arbitrators.  If an expert had to testify  

Regarding issues involving an agreement, it’s a stronger case if it’s the sanctified State Bar  
Fee agreement . . .”  Diane Karpman, “Time for Tuning Up Those Fee Agreement”, California Bar Journal (February 2010)   

 
  Paragraph (e) is irreconcilably inconsistent with the existing and widely‐used “fixed fee clause” at pp. 30‐31 of “The State Bar of 
California Sample Written Fee Agreement Forms” available at http://www.calbar.ca.gov/calbar/pdfs/MFA/Sample‐Fee‐
Agreement‐Forms.pdf.  
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at an hourly rate.  If the lawyer agrees to non-refundable “flat fee” that is earned when received and 
substantially underestimates the legal work ultimately performed, s/he will certainly not be terminated by the 
client.  However, when the lawyer through reputation, skill and ability has, in a short time, obtained a 
significant result that may curtail the case or cuts short the life of the case, the Proposal encourages clients 
to terminate the representation without cause and obtain a refund of a substantial portion of the “flat fee”, 
which, under this Proposal would no longer be “the lawyer’s property” to which the lawyer is entitled.  This is 
not a just result.  

 For these and other reasons, CACJ urges the State Bar Board of Governors to reject the proposed 
amendment (Rule 1.5(e)(4-200).  Thank you for your consideration of this letter. 
 
      Very truly yours, 

       
 
      ANN C. MOORMAN, President 
      CACJ Board of Governors 
 
 
cc: 
 
Richard A. Rubin 
State Bar Vice President 
Richard A. Rubin Associates  
7 Jackson Street 
San Francisco, California 94111 
  
Cheryl L. Hicks 
1440 Broadway, #814 
Oakland, California 94612 
  
Jon Streeter 
Keker & Van Nest 
710 Sansome Street 
San Francisco, California 94111 
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 The prohibition of a non-refundable fee option would have serious negative 
consequences on the rights and benefits of a client/defendant in a criminal case. 

 As an attorney who left school over three decades ago and applied to every 
single public defender and legal aid office in the country, and as someone who spent 
his first year in practice as a Peace Corp volunteer (VISTA Volunteer) working for 
$185 per month (plus food stamps) at the San Diego Legal Aid office, and as someone 
who has for over thirty three years maintained his commitment and dedicated a 
considerable portion of his practice to representing the indigent defendant, I am 
NOT someone who has ever placed money ahead of the rights of my clients.   

 It is with that background that I can unequivocably state that the benefits 
and rights of an defendant/client in a criminal case would be considerably 
benefitted by having the option of being able to accept an attorney fee agreement on 
a non-refundable fee basis. 
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 The prohibition of a non-refundable fee option would have serious negative consequences on the rights and 
benefits of a client/defendant in a criminal case. 
 
 As an attorney who left school over three decades ago and applied to every single public defender and legal 
aid office in the country, and as someone who spent his first year in practice as a Peace Corp volunteer (VISTA 
Volunteer) working for $185 per month (plus food stamps) at the San Diego Legal Aid office, and as someone who 
has for over thirty three years maintained his commitment and dedicated a considerable portion of his practice to 
representing the indigent defendant, I am NOT someone who has ever placed money ahead of the rights of my 
clients.   
 
 It is with that background that I can unequivocably state that the benefits and rights of an defendant/client 
in a criminal case would be considerably benefitted by having the option of being able to accept an attorney fee 
agreement on a non-refundable fee basis. 
 
The foundation for my beliefs are as follows: 
 
1. A non-refundable and fixed fee agreement provides certainty to the client.  They know what they are going 
to pay at the beginning of the case and they never have to worry that their fee will increase.  In my cases, it usually 
means that I have greatly undercharged the client, because I end up spending more time on the case than I originally 
estimated, yet never charge a client more. 
 
2. It provides better and full service to the client.  The client never has to practice "check-book defense", 
deciding whether a particular meritorious motion or legal task should be taken as compared to what it would cost. 
There never is a "short changing" of services, but rather is an expansion of services available. 
 
3. It increases access to the attorney.  A client doesn't ever have to worry that he is going to suffer financially 
by being billed by communicating with his attorney a multitude of times.  In this regard, I am reminded of a true 
story involving the client who met his lawyer at the Padre game, talked about Tony Gwynn and the Padre pitching 
and asked about the status of his case, only to receive a bill the following week for legal consultation. 
 
4. It eliminates the chances of conflict between the client and his attorney.  Because the attorney also gains 
certainty in the receipt of a non-refundable fee at the beginning of the case, there never is a situation where the 
attorney is not paid for his services, either intentionally or because of a change of financial circumstances of the 
client, meaning that the attorney does work for the client - maybe is forced to go to trial for the client cuz the judge 
will NOT relieve an attorney just for the client's failure to pay - all of which builds in a sometimes subtle and 
sometimes not so subtle conflict between client and attorney. 
 
 One of the most repugnant examples of this circumstance relates to a story that I saw on the CBS News 
Program "60 Minutes", where Morley Safer was interviewing a defense attorney on the day before his trial.  The 
attorney told Mr. Safer that he hadn't been paid by his client on the day before the trial despite his multiple efforts to 
have the client pay.  The attorney told Safer, that he wasn't worried because he "had a way to convince the client".   
What was the way?  The trial started; the judge asked if the defense had an opening statement:  The attorney 
responded, "We will waive your honor."  The first DA witness finished direct; the court said, "defense counsel, you 
may cross examine".  The defense attorney responded:  "We will waive, your honor." 
 
 At the end of the day, the defense attorney smiled toward the camera and showed Safer a bag full of money 
and said "See Morley, I told you I had a way to make him pay." 
 
 It was as repugnant an exhibition of defense representation as I've ever heard.  In the  
worst tradition of this profession. 
 
 Yet this behavior is ripe where the a non-refundable fee agreement is not allowed. 
 
 It also must be remembered, that just because an attorney requests a non-refundable fee agreement does not 
mean that it is something which the client MUST accept.  Of course, the client can say, "I will not accept this term" 
or can seek other counsel.  This is NOT a situation where the attorney has a "monopoly" on representation.  Simply 
put, the client can simply say:  "I will hire someone else." 



 
 It It should also be noted, that a non-refundable fee agreement is really a much fairer system, if there is ever 
a dispute as to the fee.  This works to the benefit of the client.    Let's look at the two circumstances:  non-refundable 
and refundable. 
 
 If there is a NON-refundable fee agreement, and at the end of the case or anywhere in the middle, the client 
disputes the fee, the client has the right to (a) attempt an informal resolution, but if such a resolution is not 
successful, has the right to (b) DEMAND arbitration and the atty MUST, as a matter of state law, accept the 
arbitration requirement.  Of course, the client has the option of (c) filing a law suit.    In all matters the attorney is 
obligated to try to resolve the matter. 
 
 On the other hand if there is a REFUNDABLE fee agreement, and the client disputes the fee, the client has 
the right to (a) seek an in informal resolution, but if such a resolution is not successful, but here the situation 
changes.  The disputed funds now have to be placed in a special  
trust account and though the client has the right to demand arbitration, the attorney does NOT have the right to do 
so.  In short, the client can refuse to try to settle the issue, and ignore all the efforts of the attorney to resolve the 
situation.  The money remains in the trust account and the  
client, if she wishes, can do absolutely nothing and if she acts in this way, the ONLY resolution that the atty has is to 
SUE HIS CLIENT.   It destroys atty-client trust;  it works greatly to the  
detriment of the client; it potentially opens the door to privileged communications - it's just bad. 
 
 Finally, it should be remembered that, of course, it is possible that there could be abuses by the 
unscrupulous atty taking advantage of a non-refundable fee agreement.   There is a remedy is place to deal with such 
a circumstance.  If a case is dismissed two days after filing, then, of  
course, the prohibition against unconscionable fees and my own ethics, demand that I return a large, if not all, the 
fee.  If I, not my client, were to walk away from representation, then the full fee should be returned. 
 
 But problems with unscrupulous attorneys can occur with equal frequency with any other billing system:   
hourly (where the hours can be gouged and multiplied for unnecessary work); task (where poor work can be done 
for services).  simply put, there is no billing system which is immune for an unscrupulous attorney, or for that 
matter, an unscrupulous client.  The best way to have fair fees and good services for clients, is to have good 
attorneys and fair clients, and no system of billing guarantees that, however, we should look to create a system 
which enhances the chances of good representation, and I have found, after 35 years of practice, that the best method 
is through a non-refundable fee system. 
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PROPOSED RULE 1.5 [4-200]: 
“FEES FOR LEGAL SERVICES” 

(DRAFT #11, 12/14/09) 
 

 
INTRODUCTION 

 
The State Bar of California Law Practice Management & Technology 
Section (LPMT) comment on Proposed Rule 1.5 concerns 1.5 in general 
and Comment [1B] in particular: 

 
Paragraph (b) defines an unconscionable fee. (See 
Herrscher v. State Bar (1934) 4 Cal.2d 399, 402 [49 P.2d 
832]; Goldstone v. State Bar (1931) 214 Cal. 490 [6 P.2d 
513].) The factors specified in paragraphs (c)(1) through 
(11) that are to be considered in determining whether a 
fee is conscionable are not exclusive. Nor will each 
factor necessarily be relevant in each instance. 
Contingent fees, like any other fees, are subject to the 
unconscionability standard of paragraph (a) of this Rule. 
In-house expenses are charges by the lawyer or firm as 
opposed to third-party charges. 

 
 

ANALYSIS 
 

The State Bar Should Acknowledge and Encourage 
Alternative Fee Arrangements 
 
LPMT believes that Proposed Rule 1.5, as drafted, would hamper the 
development of alternative fee arrangements, arrangements that would benefit 
clients and attorneys alike.  This consequence is particularly likely given the 
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historical emphasis on hours as the billing touchstone – a touchstone that will 
likely be less relevant in evaluating alternative arrangements.  The Proposed 
Rule should more directly acknowledge and encourage such alternative fee 
arrangements, in addition to contingency fees and strictly flat fees.  
 
The failure to remove hours expended as the litmus test of conscionability 
interferes with the development of alternative fee arrangements, which can 
be of great worth to clients as they plan and budget.  Hours expended are 
often irrelevant and should not be the standard by which such alternative fee 
arrangements should be judged.  Many lawyers on fixed fees do not keep 
track of time – that is one of the benefits to both lawyer and client.  Rather, 
alternative fee arrangements can provide the client with much-valued 
specificity and certainty of cost and time.   
 
On the lawyer’s side, such arrangements encourage the lawyer to invest in 
technology, which will yield a better and more efficient result for the lawyer’s 
clients.  Without the ability to thus amortize the capital expense of new 
technology and innovate, lawyers will see no incentive to change to more 
dynamic fee arrangements that would benefit both client and lawyer 
 
While it might not be advisable to address specific alternative arrangements in 
the Proposed Rule itself, LPMT does urge the Commission to revise its Comments 
to Proposed Rule 1.5.  In particular, we highly recommend that the Commission: 
 
 

• note that such alternative fee arrangements are subject 
to the proscription against unconscionable fees; and  
 

• acknowledge that the factors used to evaluate the 
conscionability of fees can and should be weighted 
differently in certain alternative fee arrangements.   

 
By doing so, the Commission would clarify that Proposed Rule 1.5 is not 
meant to chill the development of such alternative fee arrangements, 
while at the same time ensuring that such arrangements are nevertheless 
subject to a fundamental ethical standard.   
 

(c’t’d) 
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CONCLUSION – AND SUGGESTED EDITS TO THE PROPOSED RULE 
 

For the foregoing reasons, we recommend that Comment [1B] be amended as 
follows: 

 
Paragraph (b) defines an unconscionable fee. (See Herrscher v. State 
Bar (1934) 4 Cal.2d 399, 402 [49 P.2d 832]; Goldstone v. State Bar 
(1931) 214 Cal. 490 [6 P.2d 513].) The factors specified in paragraphs 
(c)(1) through (11) that are to be considered in determining whether a 
fee is conscionable are not exclusive.  Nor will each factor necessarily 
be relevant in each instance.  Indeed, it is anticipated that the 
weighting of factors and the relevance of each factor would be 
dependent upon the facts of a given fee arrangement.  Contingent fees 
and other alternative fee arrangements, like any other fees, are subject 
to the unconscionability standard of paragraph (a) of this Rule.  In-
house expenses are charges by the lawyer or firm as opposed to third-
party charges. 
 
Clean version of Comment [1B]: 
 

Paragraph (b) defines an unconscionable fee. (See Herrscher v. 
State Bar (1934) 4 Cal.2d 399, 402 [49 P.2d 832]; Goldstone v. State 
Bar (1931) 214 Cal. 490 [6 P.2d 513].) The factors specified in 
paragraphs (c)(1) through (11) that are to be considered in 
determining whether a fee is conscionable are not exclusive.  Nor 
will each factor necessarily be relevant in each instance.  Indeed, it 
is anticipated that the weighting of factors and the relevance of 
each factor would be dependent upon the facts of a given fee 
arrangement.  Contingent fees and other alternative fee 
arrangements, like any other fees, are subject to the 
unconscionability standard of paragraph (a) of this Rule.  In-house 
expenses are charges by the lawyer or firm as opposed to third-
party charges. 
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re: Comments of the Office of the Chief Trial Counsel to Proposed 
 Amendments to the Rules of Professional Conduct 
 
Dear Ms. Hollins: 

Preliminarily, the Office of the Chief Trial Counsel (OCTC) would like to thank Harry B. Sondheim, 
Chair, Mark L. Tuft and Paul W. Vapnek, Co-Vice-Chairs, and the members of the Commission for the 
Revision of the Rules of Professional Conduct, for the opportunity to submit comments to the proposed 
amendments to the Rules of Professional Conduct, as released for public comment by the Board of 
Governors.  We appreciate the Commission’s considerable efforts in crafting rules of conduct for 
California attorneys relevant to our contemporary legal environment.  While we concur with many of the 
Commission’s recommendations, we raise some points of disagreement.  Our disagreement is offered in 
the spirit of aiding in the adoption of rules which can be practically and fairly understood by the 
attorneys in this state and applied in a uniform fashion by both this Office and the State Bar Court.  
While OCTC has submitted comments in the past to some of these rules as they were initially 
submitted,1 we welcome this opportunity to comment on the entire set of rules and in context.  Further, 
there have been changes to the proposed rules since our original comments.2  We hope you find our 
thoughts helpful.  

SUMMARY 
We summarize our main concerns as follows: 

• Some of the rules are becoming too complicated and long, making them difficult to understand 
and enforce; 

• There are way too many Comments to the Rules, making the rules unwieldy, confusing, and 

                                                 
1 OCTC refers the Commission to its previous comments and recommendations. 
2 We are not commenting on the rules that were not recommended or tentatively adopted by the Board of Governors (BOG).   
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difficult to read, understand, and enforce.  Many of the Comments are more appropriate for 
treatises, law review articles, and ethics opinions.  The Comments clutter and overwhelm the 
rules.  We recommend that most of the Comments be stricken or that the Rules be adopted 
without the Comments;   

• Many of the Comments are too large and thus bury the information sought to be presented; 

• Several of the Comments are in our opinion legally incorrect (i.e. Comment 9 of Rule 1.8.1 and 
Comment 5 of rule 1.9); 

• One of the Comments invades OCTC’s prosecutory discretion (i.e. Comment 6 of Rule 8.4); 

• Some of the rules are confusing and inconsistent with the State Bar Act (i.e. that an attorney’s 
misrepresentation to a court cannot be based on gross negligence); 

• Some of the rules attempt to define and limit provisions adopted by the Legislature in the State 
Bar Act (i.e. Rule 1.6’s defining the scope of confidentiality in Business & Professions Code 
section 6068(e)); and 

• Some of the proposed rules deviate unnecessarily from the ABA Model Rules (i.e. proposed 
rules 3.9, 4.4 and 8.4).3 

GENERAL COMMENTS 
OCTC finds many of the proposed rules too lengthy and complicated, often making them 

difficult to understand and enforce.  There are way too many Comments to the Rules, making the rules 
unwieldy, confusing, and difficult to read, understand, and enforce.  We would strongly suggest that the 
rules be simplified and the Comments either be significantly reduced or entirely eliminated.  Otherwise, 
it is hard to imagine the attorneys of this state reading and understanding the entirety of the rules and 
official Comments.  Further, we believe that some of the Comments are legally incorrect. 

The Rules and Comments are not meant to be annotated rules, a treatise on the rules, a series of 
ethics opinions, a law review article, or musings and discussions about the rules and best practices.  
There are other more appropriate vehicles for such discussions and expositions.   

Every attorney is required to know and understand the Rules of Professional Conduct.  This is 
why ignorance of a rule is no defense in a State Bar proceeding.  (See Zitny v. State Bar (1966) 64 
Cal.2d 787, 793.)  Yet, the proposed rules (including Comments) are 99 pages; contain 68 rules; and 
almost 500 Comments.  One rule alone has 38 Comments.4  

In contrast, the current rules are 30 pages; contain 46 rules; and 94 comments.5  The 1974 rules 
were 13 pages; contained 25 rules; and 6 comments.6  The original 1928 rules were 4 pages long; 
contained 17 rules; and had no comments.  

                                                 
3 Unless stated otherwise, all future references to section are to a section of the  Business & Professions Code; all references 
to rule are to the current Rules of Professional Conduct; all references to proposed rule is to the Commission’s proposed Rule 
of Professional Conduct; and all references to the Model Rules are to the ABA’s current Model Rules of Professional 
Conduct.   
4 See proposed rule 1.7.  Another rule has 26 comments.  (See proposed rule 1.6.) 
5 The current rules list them as Discussion paragraphs; most are unnumbered, but OCTC estimates there are 94 paragraphs of 
discussion and will refer to them as comments so that there is a standard reference. 
6 The 1974 rules had 6 footnotes (*), four simply reference another rule and two contain a short substantive discussion. 
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Many of the proposed Comments appear to be nothing more than a rephrasing of the rule or an 
annotated version of the rule.  If the rule is ambiguous or not clear enough, the solution should not be a 
Comment rephrasing the rule, but a redrafting of the rule so it is clear and understandable.  Likewise, 
discussing the purpose of the rule, best practices, or the limits of the rule are not proper Comments to the 
rules.  There are other better vehicles for such discussions.  Lawyers can read and conduct legal research 
when needed.   

In addition, the rules and Comments make too much use of references to other rules and 
Comments, making it hard to understand the rules.  Some of the Comments are too long and, thus, bury 
information in a very long Comment.  Other Comments appear to be legally incorrect.  We would 
recommend that most of the Comments be stricken or that the Rules be adopted without the Comments.  
It is our understanding that about seven states have not adopted the ABA’s Comments, although two of 
those still provide the ABA’s comments as guidance.   

We are also concerned that there are too many separate conflicts rules (see rules 1.7, 1.8, 1.9, 
1.10, 1.11, 1.12, 1.13(g), and 1.18) and they often incorporate each other, making it difficult to 
comprehend, understand, and enforce them.7   

                                                 
7 There is actually no Rule 1.8, but several separate rules, going from 1.8.1 through 1.8.11. 
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Rule 1.5. Fees for Legal Services. 

1. Unconscionable Fees.  OCTC still prefers the ABA’s language for this rule.  Further, OCTC 
remains opposed to any attempt to specifically define the term “unconsionability” in subsection 
(b) of proposed rule 1.5.  The phrase “unconsionable fee” is sufficiently defined by case law and 
has been found not to be unconstitutionally vague.  (In the Matter of Berg (Review Dept. 1997) 3 
Cal. State Bar Ct. Rptr. 725, 732.)  In our view, any attempt to specifically define what 
constitutes an unconscionable fee is likely to be overbroad or under inclusive.  Sufficient 
guidance regarding the determination of whether a fee is unconscionable is provided by a list of 
facts set forth in subsection (c) of proposed rule 1.5.   

2. However, we urge the Commission to consider adding additional factors to the list set forth in 
subsection (c).  Those additional factors are (1) whether the fee involves an element of fraud or 
overreaching on the attorney’s part (see Herrscher v. State Bar (1935) 4 Cal.2d 399, 403; In the 
Matter of Van Sickle (Review Dept. 2006) 4 Cal. State Bar Ct. Rptr. 980, 989); (2) whether there 
was any failure on the attorney’s part to disclose the true facts to the client (see Herrscher v. 
State Bar, supra, 4 Cal.2d at 403); (3) whether the client consented or authorized the legal 
service (see In the Matter of Connor (Review Dept. 2008) 5 Cal. State Bar Ct. Rptr. 93, 104);  
(4) whether the attorney fully explained the fee agreement to the client and/or the client 
understood the terms of fee agreement (see In the Matter of Kroff (Review Dept. 1998) 3 Cal. 
State Bar Ct. Rptr. 838, 851; In the Matter of Van Sickle (Review Dept. 2006) 4 Cal. State Bar 
Ct. Rptr. 980); and (5) whether the services are legal in nature and whether the attorney charges 
the client for clerical or non-legal services at the same rate as legal services.  Other states have 
disciplined attorneys for charging the same fee for these non-legal services at the legal services 
rate.  (See e.g. In re Green (Co. 2000) 11 P.3d 1078 [charging lawyer’s rate for faxing 
documents, etc]; Prof’l Ethics & Conduct of Iowa State Bar v. Zimmerman (Iowa 1991) 465 
N.W.2d 288 [lawyer charged full hourly rate for attending ward’s birthday party and discussing 
toiletry needs]; Cincinnati Bar Ass’n v. Alsfelder (Ohio 2004)  816 N.E.2d 218 [charging for 
discussions and advice about boyfriends, vehicles, and restaurants].)  

3. The Commission may want to state in the rule that the factors set forth in subsection (c) are not 
exclusive.  At least one appellate court has expressed some uncertainty on this issue.  (See 
Shaffer v. Superior Court (1995) 33 Cal.App.4th 993, 1003.) Although this is stated in Comment 
1B, OCTC believes it is more appropriately stated in the rule itself.  

4. We believe that the proposed definition of an “unconscionable fee” as currently drafted is 
inconsistent with case law.  The proposed definition in subparagraph (b) states in pertinent part, 
that a fee is unconscionable if the lawyer “has engaged in fraudulent conduct or overreaching.” 
Proposed rule 1.0.1(d) states “fraud or fraudulent means conduct that is fraudulent under the law 
of the applicable jurisdiction and has a purpose to deceive.”  This suggests that all the elements 
of civil fraud must be present to constitute unconsionability.  However, under the case law, it is 
sufficient that the negotiation, setting or charging of the fee “involves an element of fraud or 
overreaching, which may not require proof of all of the elements of civil fraud.  (See Herrscher 
v. State Bar, supra, 4 Cal.2d at 403; In the Matter of Van Sickle, supra, 4 Cal. State Bar Ct. Rptr. 
at 989.) 

5. OCTC supports the concept proposed in subparagraph (e) regarding true retainers, non-
refundable fees, and flat fees.  Proposed paragraph (e) is nothing more than a reiteration of 
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current law regarding true retainers, non-refundable fees, and flat fees.  Several of the 
commentators opposed to subparagraph (e) appear to be under a misunderstanding of current 
law.  It is well established that only a true retainer to secure an attorney’s availability over time is 
non-refundable. This is because it is considered earned when paid.  Advanced fees, however, no 
matter how the attorney characterizes them, must be refunded if not earned.  A failure to do is 
disciplinable.  (See In the Matter of Lais (Review Dept. 1998) 3 Cal. State Bar Ct. Rptr. 907; In 
the Matter of Phillips (Review Dept. 2001) 4 Cal. State Bar Ct. Rptr. 315; In the Matter of Fonte 
(Review Dept. 1994) 2 Cal. State Bar Ct. Rptr. 752; Matthew v. State Bar (1989) 49 Cal.3d 984.)  
Flat fees also must be earned by performance of services.  Any attempt to deal with the issue of 
creditor rights and government forfeiture rules as proposed by some of the other commentators is 
beyond the scope of the Rules of Professional Conduct.  

6. The one change subparagraph (e) does add to the rule is the requirement for written fee 
agreements.  Given the unusual nature of these agreements and the need to make sure the clients 
are aware of and understand them, it is good public policy to require that they be in writing and 
places California closer to what is required in other jurisdictions.  
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Rule 1.5 Fees for Legal Services [4-200]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

I am a sole practitioner in the area of criminal defense. The proposed rule is 
unnecessary, interferes with my ability to contract with potiential clients, and in 
many cases would result in my charging fees that would be much greater than those 
chargfed as a flat fee. 
In many cases, I make court appearances over and above the necessary minimum number 
strickly for the purpose of benefitting an interest of the client.  If my fee 
arraignments were now all going to be done on an hourly basis, the cost to the 
client would increase dramatically.  Most of my clients could not afford this 
increase, and be forced to make difficult decisions, based upon limited resources, 
that would not be in their best interest. 
I would respectfully urge the rejection of the Proposed New Rule 1.5(e)(4-200) 



 
From: John Breeze [mailto:plourd-breeze@sbcglobal.net]  
Sent: Tuesday, June 15, 2010 11:56 AM 
To: Feedback; The State Bar of California 
Subject: Proposed Amendment to 2008 Rule 1.5(f), abolishing nonrefundable retainers 
 
Dear State Bar: 
  
As an attorney that has been in private practice for the last 33years, I highly disagree and oppose 
the proposed change to Rule 1.5(f), providing that "a lawyer shall not make an agreement for, 
charge, or collect a nonrefundable fee, except that a lawyer may make an agreement for, charge 
or collect a true retainer fee that is paid solely for the purposes of insuring the availability of the 
lawyer for the matter."  
  
This language clearly demonstrates the Commission’s clear intent to abolish nonrefundable 
retainers subject to the limited exceptions in subparagraph (e). It prohibits the long-established 
practice of charging a minimum fee to insure availability where the client will also be credited 
for future work done either on an hourly basis or for the amount of the true retainer. 
  
The obvious problem with subparagraph (e)(2) is that if any portion of a "nonrefundable" fee 
"may be" refundable, then the entire fee cannot be the lawyer’s property.  
  
As a lawyer who has been in private practice since 1976, I highly oppose this amendment to the 
rules that would basically outlaw nonrefundable retainers. Isn’t there anyone that has actually 
practiced in the private sector who understands what a nonrefundable retainer is? These types of 
fees are necessary in order to secure the attendance of attorneys at upcoming court proceedings 
and to guarantee that the client will be represented at those proceedings. If I am going to be 
required to refund, non refundable retainer fees, then I might as well get out of private practice. 
  
The amendment also fails to take into consideration that lawyers pay income taxes on 
nonrefundable retainer fees and if these fees are going to be refundable, it will have an impact on 
the lawyer’s ability to report his true income to the Franchise Tax Board and the IRS.  
  
I ask you whether the State Bar has received any complaints from any of my clients dealing with 
the issue of nonrefundable retainer fees. I have no knowledge that any of my clients have ever 
objected to being charged a nonrefundable retainer fee. Therefore, there is no need to amend the 
Rules of Court if there are no complaints regarding the way I deal with nonrefundable retainers. 
This is just another example of how the State Bar is trying to legislate in an area that properly 
needs to be addressed either by the state legislature or by lawyer professional groups as opposed 
to the State Bar.  
  
I strongly recommend that this amendment be rejected. 
  
John W. Breeze 
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Dear Lauren: 

June 15,2010 

Enclosed please find a letter co-signed by 29 California ethics professors - three 
drafters, me, Prof. Geoffrey Hazard of Hastings, and Prof. Deborah Rhode of Stanford, and 26 
others named and identified in the letter. 

This letter addresses over 20 specific issues raised by the rules of professional conduct 
as proposed by the Commission. Given the number of issues raised, we think the letter is as 
succinct as possible. While some issues are more important than others, each issue raised had 
the support of each and every signatory, with the exception of one co-signer as to one issue, as 
noted. 

The co-signers are identified only by name, title, and law school affiliation. Each teaches 
in the area of Legal Ethics and/or Professional Responsibility, though the names of programs 
differ by law school. (For example, Loyala's program is called "Ethical Lawyering.") 

A bit more about the demographics of the co-signers: 

• One is a current law school dean, and two are professors at institutions for which they 
were formerly deans (Profs. Chemerinsky, Keane, and Perschbacher) 

• Six (including Profs. Hazard and Rhode) hold endowed chairs at their law schools. 

• Three have founded ethics centers (Prof. Robert Cochran as well as Profs. Rhode and 
Zitrin). 

• Many have written multiple books on the legal profession, including, as it specifically 
relates to California, two of the authors of California Legal Ethics, (West/Thomson) 
(Profs. Wydick and Perschbacher), and two (Prof. Langford and I) whose annual rules 
book (Lexis/Nexis) has since 1995 contained a substantive comparison of the California 
and ABA Rules. 

• One, Peter Keane, is a former member of the Board of Governors and president of the 
Bar Association of San Francisco. 

• At least half of the co-signers have been actively involved in the practice of law as well as 
holding their current academic appointments. 
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Please include this cover letter along with the enclosed letter in the package going to the 
Board of Governors. Also, I would like to testify at the hearing on these rules - either before the 
relevant committee or the full board or both - to be available to explain any of the issues raised 
in the letter. I would appreciate if you would pass this request on to the Board. 

rzlmcm 
enc. 

Thank you, and best regards, 

cc: Drafters and co-signers 
Randall Difuntorum 

Sincerely, 

~~~/4~ 
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UNIVERSITY OF CALIFORNIA 

HASTINGS COLLEGE OF THE LAW 

FACULTY 
June 15, 2010 

To the Members of the Board of Governors 
State Bar of California 
c/o Lauren McCurdy 
Office of Professional Competence 
180 Howard Street 
San Francisco, CA 94105 

Re: Public comment on proposed rules of professional conduct 

Dear President Miller and Members of the Board: 

Please consider this comment on behalf of each of the undersigned, each a teacher of 
Legal Ethics or Professional Responsibility at a law school in California. We are providing you 
with identification for each professor, including law school affiliation and other significant 
identifying information. The information is for identification purposes only. 

Preliminarily, we note the following: First, we believe that the ethical rules that govern the 
conduct of lawyers in California are extraordinarily important to the daily practice of law. Second, 
we also believe that, taken as a whole, the proposed rules fall short in their charge, first and 
foremost, to protect clients and the public.1 Any variation from this path that puts the 
profession's self-interest or self-protection ahead of the needs of clients or the public must fail. 
Not only would such a course be a disservice to the consumers of legal services, but it would 
likely result in damaging the integrity of, respect for, and confidence in the profession that the 
rules are expressly designed to foster. 

Third, the black-letter rules must serve not only as rules of discipline for those lawyers 
accused of offenses, but as guidance for the overwhelming majority of responsible and ethical 
lawyers who look to the rules for benchmarks that govern their behavior. Most of California's 
lawyers do not have the level of sophistication that members of the Rules Commission or this 
Board of Governors have developed. Thus, the State Bar must make it clear that these rules 
shall serve as guideposts to the average practitioner. 

Fourth, we note the charge from our state's Supreme Court to bring California rules into 
closer alignment with the ABA Model Rules. There are some instances in which the California 
rules are superior, but more instances - particularly in the Commission's omission of certain 
rules - in which California would be wise to adopt an ABA-style rule. 

A few additional preliminary notes: 

1 The laudable language in current proposed rule 1.0(a) says the following: "The purposes of the following 
Rules are: (1) To protect the public; (2) To protect the interests of clients; (3) To protect the integrity of the 
legal system and to promote the administration of justice; and (4) To promote respect for, and confidence 
in, the legal profession." 
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1. We note that this letter is not all-inclusive. Rather, it is an attempt to articulate some of 
the most important and more global concerns that we share about the rules draft submitted to 
the Board. There are a number of issues left unaddressed. In particular, we have generally not 
commented on specific paragraphs of the Comment sections of the rules, though these sections 
can be extremely important. 

2. Issues not addressed include some that have received a great deal of attention, such as 
flat fees under Rule 1.5 and lawyers, including prosecutors, contacting represented parties. 
These issues either have been amply deconstructed elsewhere or are matters on which we did 
not reach consensus. Still other issues would unduly lengthen and diffuse the points made here. 

3. While the signatories have all concurred in the below recommendations, some would 
have expressed their agreement in somewhat different language than the drafters of this letter 
have used. Moreover, we refer to but - due to the desire to avoid adding to this letter's already 
considerable length - have not always cited to the Commission's written reasoning or certain 
minority reports with which we agree. 

4. Lastly, this letter is in no respect intended as criticism of the Rules Commission. 
Commission members have done laudable work, including, for example, ultimately approving a 
conflicts of interest rule that more closely approximates the ABA Model Rules, provides more 
client protection, and gives more guidance for the average attorney. 

We note the following specific issues within five general areas of comment: 

I. Rules relating to conflicts of interest 

1. Rule 1.7- Basic conflict of interest rule 

We commend the Commission for adopting the ABA version of Model Rule 1.7 after 
much back and forth debate. This revises an earlier decision of the Commission to continue 
with California Rule of Professional Conduct ("CRPC") 3-310. On June 6, 2008, thirteen 
California ethics professors signed a letter critical of CRPC 3-310 ("June 2008 Ethics Profs. 
Letter"). The position in this letter is consistent with the June 2008 letter, except that the 
Commission has heeded the concerns expressed in that letter and elsewhere and to its credit 
adopted MR 1.7 in ABA format and style. 

A. Comment 22 on advanced waivers - no position taken in this letter 

This letter does not address the issue of whether Comment 22 of Rule 1.7, on advanced 
waivers, is or is not appropriate. The June 2008 Ethics Profs. Letter did address this issue, and 
opposed the adoption of this Comment paragraph, then enumerated ~ 33. 2 To the extent that 
the same dozen signatories objecting to this paragraph are signatories here, their previous 
positions have been noted. Other signatories take no position on this paragraph here. 

B. Other comments to Rule 1.7 - in need of careful consideration 

This letter does not - and could not succinctly - address each and every paragraph of 
the Comment section to Rule 1.7, other than as follows: We note that the comments are 
extensive and complex. While the Commission's history shows that earlier comments came 
about as the product of much discussion and deliberation, the ultimate comments as revised 

2 One professor of the 13, Fred Zacharias, did not oppose this paragraph. Unfortunately, Prof. Zacharias 
passed away in the last year and is not available at all as a signatory to this letter. 
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2. Rule 1.13 - Organization as client 

Similarly, it is not possible to expect the Commission to draft Model Rule 1.13 in a way 
that would enable the whistleblower to ever go outside the organization, as the ABA has allowed 
in narrow circumstances, due to legislative pre-emption. 

V. Rules related to lawyers' financial interests 

1. Rule 1.5 - Use of the term "unconscionable" 

The California Commission has insisted, repeatedly and counter-intuitively, in retaining 
the word "unconscionable" to define the propriety of fees and - even more puzzlingly - some 
expenses. The ABA uses the far more intelligible word "unreasonable." Moreover, California's 
own Business & Professions Code, in evaluating fee recoveries without written contracts, also 
uses the "reasonable" standard. Finally, the term "unconscionable" appears to create a higher 
threshold than "unreasonable," thus being lawyer- rather than client-protective. 

Thus, the California rule would perpetuate use of a difficult-to-define, rather archaic, and 
lawyer-protective term that is at odds with the ABA formulation and at the same time perpetuates 
two California standards - one under the ethics rules and one under the State Bar Act. 

This simply makes no sense. We strongly urge the Board to remove the word 
unconscionable and replace it with "unreasonable." 

2. Rule 1.15 - Trust accounts 

The Commission has developed an extraordinarily detailed and complicated trust 
account rule. We commend the Commission for the time and energy involved in fashioning such 
a detailed series of requirements. 

However, we remain quite concerned that details of this extraordinary nature read more 
like a handbook than a disciplinary rule. While we have stated that we believe the CRPC must 
provide guidance as well as simple rules of discipline, we are concerned as to whether the trust 
account rule may be so complicated as to pose traps for both unwary and wary practitioners. 

We note that the proposed CRPC rule runs 30 paragraphs, while the ABA rule is five 
paragraphs long. We believe more work needs to be done on this rule in order to provide 
practitioners with clear guidance and sufficient simplicity to enable California lawyers to comply 
with reasonable requirements without getting lost in the interstices of complex linguistics. 

The Board should return this rule to the Commission with appropriate instructions. 
, 

3. Rule 1.17 - Sale of a law practice 

A. Geographical area 

The Commission has conflated the reference to "geographic area of practice" in the ABA 
rule - allowing a selling lawyer to cease practice in a state or particular "geographic area" - into 
selling off different geographic areas themselves. This is clearly a misinterpretation of the 
current ABA rule, intended or otherwise. 

Importantly, this also damages clients. Sale of an "area" would allow a large law firm to 
sell all its San Diego clients, or San Joaquin clients, to another firm even while it continues to 
practice in the same field. Clients will then be shunted to another law firm not of their choosing 
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