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July 26, 2010 KEM E-mail to Difuntorum, McCurdy & Lee: 
 
I've attached revised draft 11 (7/25/10), in redline and clean versions, intended to implement the 
Board's decision to re-circulate Rule 3.8 with MR 3.8(d) substituted for proposed paragraph (d).  
 
I haven't revised the other documents (Introduction, etc.) because I wanted to confirm w/ Randy 
that the changes I've made are the only changes necessary to the Rule.  Note that I substituted 
"law" for "case law" in Comment [2A] to reflect the greater breadth of obligation in the Model 
Rule, which would include obligations under court rules and statutes. 
 
I think we need to retain Comment [2A] because its statement on timing is still important.  In 
addition, the second sentence, added at OCTC's request, is also important in stating the scope 
of the Rule's requirements. 
 
Finally, my notes reflect that Jon Streeter requested that we include the ABA opinion, 09-454, in 
the documents circulated for public comment.  However, that opinion is copyrighted by the ABA 
and, even if this is an official bar circulation, we would still need the ABA's permission to 
circulate the opinion (of particular concern to them would be the electronic circulation of the 
opinion).  Typically, it takes a week to get copyright clearance from the ABA and we don't have 
the time.  Perhaps John Holtaway can help us accelerate the process.  Alternatively, we can 
simply quote in the Introduction that part of the opinion that the Los Angeles PD cited in his 7/22 
letter.  That would be fair use. 
 
Attached: 
RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) - Cf. to XDFT10 (06-28-10).doc 
RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) - CLEAN-LAND.doc 
 
 
July 26, 2010 Difuntorum E-mail to KEM, cc McCurdy & Lee: 
 
Thanks Kevin.  I believe the edits that you have made fully implement the Board’s action on 
Rule 3.8.  In particular, I agree that the change to Comment [2A] is a conforming change.   
  
Regarding the “inclusion” of the ABA opinion, I believe we should: (1) use a quotation as you 
suggest; and (2) include the Westlaw citation format (“ABA Formal Op. 09-454”) and the ABA 
CPR URL (http://www.abanet.org/cpr/pubs/ethicopinions.html )where information is posted 
about access to the opinions (i.e., ABA members can get complimentary copies but non-
members must buy a downloadable version of 09-454 for $20) and leave it at that given the 
press of time.  
 
 
July 26, 2010 KEM E-mail to Difuntorum, cc McCurdy & Lee re 8.3 & 3.8: 
 
I've quickly perused the public comment memo and there were no problems with what I could 
read (but see below re 3.8).  However, I think you need to update the links on the last page 
because they have changed since the bar updated its web site.  I tried clicking on several of the 
links and received a "404" error notice for each one I clicked on. 
 
I agree with Harry on 8.3. 
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Will we specify that 3.8 is being released only as to paragraph (d)?  That was the specific 
motion that was made and which I clarified during the meeting.  If you agree, then on page 3, I 
would state the following (or something similar): 
 

Rule 3.8 Special Responsibilities of a Prosecutor [5-110] [At the direction of the 
Board of Governors, public comment is being solicited only as to paragraph (d)] 

 
 
If the foregoing is not permitted under the Bar's procedural rules, then so be it.  However, RAC 
so instructed us. 
 
 
July 26, 2010 Difuntorum E-mail to RRC: 
 
Attached are redline drafts of the following rules that were modified by the Board. 
  
1) Rule 3.8 = in para. (d), substituted the ABA Model Rule language for the Commission’s 
narrower language. 
  
2) Rule 1.5 = deleted para. (e) and (f) and all related comment language to respond to the 
concerns raised by Barry Tarlow. 
  
3) Rule 1.15 = revised Cmt. [8] which referenced Rule 1.5’s “definition” of a “true retainer” fee. 
  
Much thanks to Kevin for quickly generating the revised drafts that will be posted today to start 
the 30-day public comment period.  
 
Attached: 
RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) - Cf. to XDFT10 (06-28-10).doc 
RRC - 4-200 [1-5] - Rule - XDFT15 (07-25-10) - Cf. to XDFT14.1 (06-28-10).doc 
RRC - 4-100 [1-15] - Rule - XDFT19 (07-25-10) - Cf. to XDFT18 (06-30-10).doc 
 
 
July 26, 2010 Difuntorum E-mail to KEM, cc McCurdy & Lee: 
 
Using your new draft, we have updated the Rule 3.8 Rule Comparison explanation and 
Comment Comparison explanation charts.  See highlighted text.  Please make any edits that 
you deem appropriate. 
 
Attached: 
RRC - 5-110 [3-8] - Compare - Rule Explanation - XDFT6 (07-25-10)-LM-ML-RD-KEM.doc 
RRC - 5-110 [3-8] - Compare - Comment Explanation - XDFT6 (07-25-10)-LM-ML-RD-RD-KEM.doc 
 
 
July 26, 2010 Difuntorum E-mail to KEM, cc McCurdy & Lee: 
 
Here is the XDFT5.2 draft for the Compare Comment Explanation dated 7-09-10. 
 
Attached: 
RRC - 5-110 3-8 - Compare - Comment Explanation - XDFT5.2 (07-09-10)-LM-ML-RD-RD.doc 
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July 26, 2010 KEM E-mail to McCurdy, Difuntorum & Lee: 
 
I've made the conforming changes to the 3.8 documents and have attached them, as well as the 
documents I sent earlier this morning.  Attached are: 
 
RRC - 5-110 [3-8] - Dashboard - XDFT4 (07-26-10)KEM.doc 
RRC - 5-110 [3-8] - Compare - Introduction - XDFT6 (07-26-10)KEM.doc 
RRC - 5-110 [3-8] - Compare - Comment Explanation - XDFT6 (07-26-10)KEM.doc 
RRC - 5-110 [3-8] - Compare - Rule Explanation - XDFT6 (07-26-10)KEM.doc 
RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) - CLEAN-LAND.doc 
RRC - 5-110 [3-8] - Rule - XDFT11 (07-25-10) - Cf. to XDFT10 (06-28-10).doc 
 
Please note that in the Introduction, I left in place item #2 in the second paragraph ("(2) 
clarifying the prosecutor’s duties to disclose exculpatory information during a proceeding;") 
because, even though we have substituted the Model Rule language in the black letter, we do 
clarify those duties in the Comment. 
 
In addition, Randy might want to review what I've written in the Explanation for paragraph (d) in 
the Rule Explanation Chart, attached. 
 
Please let me know if you have any questions.  
 
P.S.   Because 1.5 isn't going out today, I won't get to those until later this evening. 
 
 
July 26, 2010 KEM E-mail to McCurdy, Difuntorum & Lee: 
 
In consideration of Randy's discussion w/ Harry, I've revised the Introduction and Rule 
Comparison Charts and attach the following: 
 
RRC - 5-110 [3-8] - Compare - Introduction - XDFT6.1 (07-26-10)KEM-RD.doc 
RRC - 5-110 [3-8] - Compare - Rule Explanation - XDFT6.1 (07-26-10)KEM-RD.doc 
 
You should substitute these for the Draft 6 versions I sent earlier.  All the remaining documents 
can remain the same. 
 
 
August 4, 2010 McCurdy E-mail to RRC: 
 
To date, we have received 3 public comments for the rules currently circulating for public 
comment.  Given the extremely short turn-around time between now and the next meeting, it is 
important that all members read all comments as they are received.  I have attached copies of 
the following comments on the following rules, along with public commenter charts providing a 
synopsis of these comments: 
  
            Rule 1.0.1 – Peter Liederman 
            Rule 3.8 – Ventura DA – Michael Schwartz 
            Rule 5.4 – Thomas Quinn 
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The public comments will be sent out to the entire Commission as they are received, and will 
also be available at the Google site under the heading “COMMENTS BATCH Y”: 
http://Sites.google.com 
  
IMPORTANT:  Please be advised that the assignments deadline is Thursday, August 26th at 
9:00 am, due to the August 25th public comment deadline.  This means that the usual 
opportunity for sending e-mail comments after receipt of the agenda materials will not be 
possible.  Instead, all Commission members are asked to send e-mails responding to the public 
comment letters as they are distributed.  Please send e-mail comments to the entire 
Commission to assure that leadership and the drafting teams can account for e-mail comments 
in preparing assignments. 
  
Below is a list of the drafting teams assigned to each rule under consideration at the August 
meeting.  Folders for each rule with the assignment background materials are available at the 
Google site under the heading “RULES BATCH Y.”  As updated public commenter charts 
become available we will send them to you by e-mail and post them at the Google site. 
  
            III.A. Rule 1.0.1 - Terminology [1-100(B)] – KEHR, Julien, Sapiro 
            III.B. Rule 2.1 - Advisor [N/A] – LAMPORT, Vapnek 
            III.C. Rule 3.3 - Candor Toward the Tribunal [5-200] – TUFT, Peck, Ruvolo, Sapiro 
            III.D. Rule 3.8 - Special Responsibilities of a Prosecutor [5-110] (At the direction of the 
Board of Governors, public comment is being solicited only as to paragraph (d).) – FOY, Peck, 
Tuft 
            III.E. Rule 4.2 - Communications with a Represented Person [2-100] – MARTINEZ/TUFT 
            III.F. Rule 5.4 - Financial and Similar Arrangements with Nonlawyers [1-310, 1-320, 1-
600] – MOHR, Martinez, Peck, Tuft 
            III.G. Rule 8.4 - Misconduct [1-120] – VAPNEK/PECK, Tuft 
  
We’re in the home stretch! 
 
Attached: 
RRC - 1-100 [1-0-1] - Public Comment Chart - By Commenter - YDFT1 (08-04-10).doc 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1 (08-04-10).doc 
RRC - 1-310X [5-4] - Public Comment Chart - By Commenter - YDFT1 (08-04-10).doc 
RRC - [3-8] - Public Comment Complete - REV (08-04-10).pdf 
RRC - [5-4] - Public Comment Complete - REV (08-04-10).pdf 
RRC - [1-0-1] - Public Comment Complete - REV (08-04-10).pdf 
 
 
August 17, 2010 Sondheim E-mail to RRC re 3.8: 
 
Regardless of what you may think of the comments from the Ventura District Attorney's office, 
subdivision (d) of the ABA rule as sent out for public comment by RAC should not be adopted 
because it conflicts with a statute added to the Penal Code by the enactment of Proposition 115 
on June 5, 1990, which sets forth the disclosure duties of a prosecuting attorney as follows: 
 
Penal Code section 1054.1 : 
 
The prosecuting attorney shall disclose to the defendant or his or her attorney all of the following 
materials and information, if it is in the possession of the prosecuting attorney or if the 
prosecuting attorney knows it to be in the possession of the investigating agencies: 
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(a) The names and addresses of persons the prosecutor intends to call as witnesses at 
trial. 
 
(b) Statements of all defendants. 
 
(c) All relevant real evidence seized or obtained as a part of the investigation of the 
offenses charged. 
 
(d) The existence of a felony conviction of any material witness whose credibility is likely 
to be critical to the outcome of the trial. 
 
(e) Any exculpatory evidence. 
 
(f) Relevant written or recorded statements of witnesses or reports of the statements of 
witnesses whom the prosecutor intends to call at the trial, including any reports or 
statements of experts made in conjunction with the case, including the results of physical 
or mental examinations, scientific tests, experiments, or comparisons which the 
prosecutor intends to offer in evidence at the trial. 

 
While these provisions certainly can encompass the materials referenced in the ABA rule, they 
are not nearly as broad. The only qualification of Penal Code section 1054.1 is provided in 
Penal Code section 1054, subdivision (e) as follows:. 
 
This chapter shall be interpreted to give effect to all of the following purposes: 
 
(e) To provide that no discovery shall occur in criminal cases except as provided by this chapter, 
other express statutory provisions, or as mandated by the Constitution of the United States. 
 
THEREFORE IF SUBDIVISION (D) OF THE ABA RULE WERE TO BE ADOPTED, IT WOULD 
BE CONTRARY TO CALIFORNIA LAW.  OUR ORIGINAL PROPOSAL COULD BE MODIFIED 
TO ADD "AND STATUTORY" BEFORE THE WORD "CONSTITUTIONAL" AND IT WOULD 
THEREBY BY IN ACCORD WITH CALIFORNIA LAW. 
 
It seems to me that this is an example of the need to adopt a provision which, in accordance 
with the explanation given by Bob Kehr in his recent Daily Journal articles, is "rule-based" as 
distinguished from the ABA's "principle-based" rule. 
 
 
August 18, 2010 Difuntorum E-mail to RRC re 3.8: 
 
As Harry points out, proposed Rule 3.8(d) would conflict with existing statutory law.  This means 
that if the Board decides to adopt Rule 3.8(d) in its current form (which tracks the Model Rule 
counterpart), then the State Bar likely would engage in a coordinated policy discussion with the 
relevant law makers (Supreme Court, Legislature, Governor) in order to implement this change 
in the law.   
 
However, it is important to note that the Supreme Court retains the inherent authority to approve 
Rule 3.8(d) notwithstanding any statutory conflict.  See In re Attorney Discipline System (1998) 
19 Cal.4th 582, 603 ["Although we consistently have recognized and valued the role of 
legislative regulation of the practice of law and appropriately deferred to the Legislature's 
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judgment on many subjects, on rare occasions we have invalidated legislative enactments that 
materially impaired our inherent power over admission and discipline."].  
 
While not at the same level of controversy, proposed Rule 3.8(d) falls into the same category as 
the Commission's proposed Rule 7.1 with regard to the Commission's decision to recommend 
abandonment of the existing requirement to retain copies of advertisements.  Here is an excerpt 
from the Commission's Rule 7.1 Introduction: 
 

"Retention of Marketing Materials. Both current rule 1-400(F) and previous versions of 
the Model Rules contain a requirement that a lawyer retain, for two years, a copy of any 
communication the lawyer had made in electronic or written media. The Commission 
agrees with the ABA Ethics 2000 Commission that the requirement "has become 
increasingly burdensome, and such records are seldom used for disciplinary purposes," 
(ABA Ethics 2000 Reporters Explanation of Changes, Rule 7.2), and so recommends 
that the retention requirement not be retained. However, the Commission notes that if 
this recommendation is accepted, Bus. & Prof. Code § 6159.1, which requires the 
retention of advertisements for a period of one year, should be repealed. Because it is 
necessary for Rule 7.1 and Bus. & Prof. Code § 6159.1 to be consistent, the potential 
alternative to a change in the statute would be for Rule 7.1 to require a one-year period 
of retention, but the Commission does not favor that alternative." 

 
If, as a policy matter, the Commission agrees that proposed Rule 3.8(d) in its current form is 
desirable notwithstanding the conflict with statute, then the Commission's materials should 
identify the conflict in law and articulate a specific rationale just as the Commission has done 
with Rule 7.1. 
 
 
August 18, 2010 Sondheim E-mail to Difuntorum, cc RRC re 3.8: 
 
Note that Proposition 115 was not only passed by the voters, but was part of a comprehensive 
act entitled "Crime Victim's Justice Reform Act"  which was put on the ballot by a voter initiative.  
Thus the policy issue is much broader than whether the Court will defer to the legislature with 
regard to, for example, a 7.1 retention policy. The broader issue is whether the Legislature, 
Governor and/or Supreme Court will override the will of the voters of California in order to adopt 
an ABA policy.  I suspect that if the ABA policy is recommended to the Court,  this will open up a 
hornet's nest because it puts the Court in a different position from what it often considers in 
deciding whether a law enacted as a result of a voter's initiative is constitutional.  In the past, the 
Court has shown a reluctance to impose burdens on the prosecution regarding the disclosure of 
information.  See In re Steele, 32 C.4th 682, 699-700.  Needless to say, I do not think the 
Commission or the Board of Governors should stir up this hornet's nest since there are already 
enough issues which have been stirred up.  I find it hard to justify a position that, in essence, 
requires the Commission and the Board to say that their judgment is better than the electorate. 
 
 
August 18, 2010 Tuft E-mail to RRC re 3.8: 
 
Another example of a proposed rule that conflicts with existing statutory law than the 
Commission's recommendation to adopt Model Rule 1.8(j) despite Business & Profession code 
section 6106.9. I agree with Randy and see no reason to revisit the commission's decision to 
recommend Rule 3.8(d). Identify the conflict with the existing statute and point out the need for a 
change in the law. 
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August 19, 2010 McCurdy E-mail to RRC re 3.8 & 4.2: 
 
Commission Members: 
  
Please review the attached comment from Santa Cruz County District Attorney Bob Lee on 
Rules 3.8(d) and 4.2.  Updated public commenter charts adding a synopsis for each rule 
comment is also attached. 
  
All members are encouraged to lodge their e-mail comments concerning the attached public 
comment as soon as possible. 
 
 
Attached: 
RRC - [4-2] - Public Comment - Y-2010-535b Bob Lee Santa Cruz DA.pdf 
RRC - [3-8] - Public Comment - Y-2010-535a Bob Lee Santa Cruz DA.pdf 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1.1 (08-19-10).doc 
RRC - 2-100 [4-2] - Public Comment Chart - By Commenter - YDFT1.1 (08-19-10).doc 
 
 
August 20, 2010 Difuntorum E-mail to RRC re SUPPORT for Santa Cruz DA Comment: 
 
Commission Members: 
  
To facilitate your response to the Lauren’s message below as it pertains to proposed Rule 3.8, if 
you agree in concept with the Santa Cruz County DA’s and Ventura County DA’s 
recommendation to reject the ABA Model Rule language presently used in paragraph (d) , then 
you may use this message to REPLY TO ALL.  (Note: Supporting the DA’s comment letters 
means disagreement with COPRAC’s comment letter in support of proposed Rule 3.8 as 
presently drafted.) 
  
Of course, you are free to send your own personal e-mail (with “Rule 3.8” in the subject line) 
analyzing these public comments, but I am providing this as a convenient option for those 
members who simply wish to express their support for the position taken by the District Attorney 
commenters.  (The Santa Cruz DA, Ventura County DA, and COPRAC comment letters are 
attached.)  
  
Please note that the Chair sent an e-mail on 8/17/10 expressing his personal view that the 
Model Rule language should be rejected and that consideration should be given to adding “and 
statutory” after the word “constitutional” in substituting the Commission’s prior language, as this 
would conform paragraph (d) to existing California law (Penal Code section 1054.1).  The 
Chair’s view is consistent with the District Attorney commenters in rejecting the Model Rule 
language.  –Randy D. 
 

Concept of the District Attorney’s Recommendation (in paragraph (d) to substitute 
the Commission’s prior language for the Model Rule language): 
 
“(d) make comply with all constitutional obligations, as defined by relevant case 
law, regarding the timely disclosure to the defense of all evidence or information known 
to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, 
and, in connection with sentencing, disclose to the defense and to the tribunal all 
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unprivileged mitigating information known to the prosecutor, except when the prosecutor 
is relieved of this responsibility by a protective order of the tribunal;” 

 
Attached: 
RRC - [3-8] - Public Comment - Y-2010-533 Michael Schwartz Ventura DA.pdf 
RRC - [3-8] - Public Comment - Y-2010-535a Bob Lee Santa Cruz DA.pdf 
RRC - [3-8] - Public Comment - Y-2010-534c COPRAC.pdf 
 
 
August 20, 2010 Difuntorum E-mail to RRC re SUPPORT for COPRAC Comment: 
 
Commission Members: 
  
To facilitate your response to the Lauren’s message below as it pertains to proposed Rule 3.8, if 
you agree with the COPRAC comment letter that supports proposed Rule 3.8 as presently 
drafted, then you may use this message to REPLY TO ALL.  (Note: Agreeing with COPRAC 
means disagreement with the Santa Cruz County DA’s and Ventura County DA’s 
recommendation to reject the ABA Model Rule language presently used in paragraph (d).) 
  
Of course, you are free to send your own personal e-mail (with “Rule 3.8” in the subject line) 
analyzing these public comments, but I am providing this as a convenient option for those 
members who simply wish to express their support for the position taken by COPRAC.  (The 
Santa Cruz DA, Ventura County DA, and COPRAC comment letters are attached.)  
  
Please note that the Chair sent an e-mail on 8/17/10 expressing his personal view that the 
Model Rule language should be rejected and that consideration should be given to adding “and 
statutory” after the word “constitutional” in substituting the Commission’s prior language, as this 
would conform paragraph (d) to existing California law (Penal Code section 1054.1).   The 
Chair’s view disagrees with COPRAC’s support of the rule as presently drafted.  –Randy D. 
  

Rule 3.8(d) in its Current Form as Supported by COPRAC (uses ABA Model Rule 
language which conflicts with existing California law): 
  
“(d) make timely disclosure to the defense of all evidence or information known to the 
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in 
connection with sentencing, disclose to the defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, except when the prosecutor is relieved of 
this responsibility by a protective order of the tribunal;” 

 
Attached: 
RRC - [3-8] - Public Comment - Y-2010-533 Michael Schwartz Ventura DA.pdf 
RRC - [3-8] - Public Comment - Y-2010-535a Bob Lee Santa Cruz DA.pdf 
RRC - [3-8] - Public Comment - Y-2010-534c COPRAC.pdf 
 
 
August 20, 2010 Julien E-mail to RRC re Santa Cruz DA’s Comment re 3.8 and 4.2: 
 
I can see why each side might view materiality of the case differently.  Then, I ask, why not get 
the necessary court order/permission to make clean moves in terms of the investigation.  
Therefore I oppose the suggested changes. 
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August 22, 2010 Sondheim E-mail to RRC: 
 
For the reasons set forth below I have previously dissented to the inclusion of the following 
words in 3.8(c) because they are contrary to California law: 
 

"such as the right to a preliminary hearing...." 
 
I believe we can still fix this be simply deleting these words which would not require further 
public comment, just as public comment was not asked on 8.3 after RAC rejected that rule. 
  
The reasons for the deletion are the following: 
  

Although this portion of the Model Rule may be appropriate for other jurisdictions, it 
conflicts with Penal Code section 860, as interpreted in In re Jones, 265 CA2d 376, 381.  
The court in the Jones case held that an accused can only waive a preliminary hearing if 
represented by counsel.  Yet paragraph (c) allows a prosecutor to obtain a waiver of a 
preliminary hearing if the accused has been permitted to appear in propria persona.  
Comment [2] correctly states "prosecutors should not seek to obtain waivers of 
preliminary hearings...from unrepresented accused persons" since California law would 
not permit them to do this, while the text of 3.8(c) would allow this if the court permits the 
defendant to appear in propria persona. 

  
I hope other members of the Commission will agree to this proposal and I would appreciate your 
reaction to the proposal.  If enough members agree  and no reasonable arguments are set forth 
in opposition, we will not have to consume precious time on this matter.  Otherwise, it will be 
part of the discussion regarding 3.8(d). 
 
 
August 22, 2010 McCurdy E-mail to RRC: 
 
For ease of reference, here's a copy of the LA Public Defender's letter referred to in the letter 
from Bob Lee, the Santa Cruz County DA.  The letter from LA Public Defender Michael Judge 
was sent to the attention of the Board of Governors prior to their consideration of the entire set 
of rules at their July 23 & 24 meeting. 
 
Attached: 
RRC - 5-110 [3-8] - 07-22-10 LA Pub Def (Michael Judge) Letter to BOG.pdf 
 
 
August 23, 2010 McCurdy E-mail to RRC: 
 
Please review the attached comment from Steve Cooley of the Los Angeles District Attorney’s 
Office on Rule 3.8. 
 
All members are encouraged to lodge their e-mail comments concerning the attached public 
comment as soon as possible. 
 
Attached: 
RRC - [3-8] - Public Comment - Y-2010-537 Steve Cooley LA DA.pdf 
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August 23, 2010 Lee E-mail to RRC re 3.8 & 4.2: 
 
Attached you will find updated Public Commenter Tables for Rules 3.8 and 4.2. 
 
Attached: 
RRC - 2-100 [4-2] - Public Comment Chart - By Commenter - YDFT1.2 (08-23-10).doc 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1.2 (08-23-10).doc 
 
 
August 23, 2010 Sondheim E-mail to RRC: 
 
Since the time I previously sent out my views regarding 3.8(d), we have received additional 
comments regarding this provision.  I have therefore given further thought to this matter and, in 
an effort to save some of our precious time at the meeting, have attached an updated version of 
my views in accordance with the request that we lodge e-mail comments "concerning the 
attached public comment as soon as possible."  These views are an attempt to amplify my 
earlier views and provide eome refinement of arguments made by District Attorneys.  
  
Needless to say, I still believe ABA 3.8(d) should not be adopted.  Indeed, as explained in the 
attachment, there would appear to be no need to adopt any version of 3.8(d) in light of another 
rule that has already been approved by the Board, although, as a fall back position, 
consideration could be given to resubmitting, with the new amendment I previously suggested, 
the version of 3.8(d) which was  rejected by RAC.  Given the late hour proposal by the Los 
Angeles Public Defender and PREC, I do not believe RAC had the opportunity to fully consider 
the ramifications of this proposal. 
 
Attached: 
RRC - 5-110 [3-8] - 08-23-10 Sondheim Memo re 3.8(d) Discovery.doc 
 

The ABA version of subdivision (d) of this rule should not be adopted for three reasons 
which are explained below in greater detail:  (1) It conflicts with a statutory scheme for 
criminal discovery enacted by a voter initiative designed to set forth the discovery 
obligations of prosecutors and defense attorneys in an even-handed way, taking into 
account the differing principles applicable to each. (2) The proposed policy is not good 
policy.  (3) It conflicts with policies considered when adopting other rules. 
 

1. The Statutory Scheme 
 
In 1990, pursuant to a voter initiative, the California Constitution was amended to state: 
 

“In order to provide for fair and speedy trials,            discovery in criminal cases 
shall be reciprocal in nature, as prescribed by the Legislature or by the people 
through the initiative process.” 

 
Section 1 of this initiative made it clear that one of its purposes was to provide “balance” 
to the criminal justice system. 
 
As part of this initiative, Penal Sections 1054.1 and 1054.3 were enacted setting forth in 
detail the reciprocal discovery prosecutors and defense attorneys must provide.  By 
virtue of the precise language in each of these statutes it is clear to the attorneys 
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representing each side in a criminal case exactly what must be disclosed.  Indeed, Penal 
Code section 1054, subdivision (e) provides: 
 

“This chapter shall be interpreted to give effect to all of the following purposes: 
 
(e)To provide that no discovery shall occur in criminal cases except as provided 
by this chapter, other express statutory provisions, or as mandated by the 
Constitution of the United States.” 

 
The ABA rule however has a more amorphous standard in subdivision (d) which requires 
the prosecutor to disclose “all evidence or information known to the prosecutor that 
tends to negate...or mitigate” without providing guidance to the prosecutor as to what 
must be considered in determining whether evidence or information “tends to negate...or 
mitigate.” 
 
In order to provide that guidance, subdivision (d) of the rule previously recommended by 
the Commission should simply be amended to add the words “statutory or” before the 
word “constitutional” so that the rule would read: 
  
 “comply with all statutory or constitutional obligations....”  
 

2. The ABA’s subdivision (d) is not good policy 
 
As noted above, subdivision (d) of the ABA’s rule provides no guidance as to what 
“tends to negate...or mitigate.”  As a consequence of this a prosecutor could be 
disciplined for nondisclosure of an item of evidence which someone, in second guessing 
the prosecutor, believes had a tendency to assist the defendant, even though that item 
of evidence is immaterial to the guilt of the defendant. If it were material to guilt, Penal 
Code section 1054.1 and the United States Constitution would encompass it. Thus the 
prosecutor is at risk for discipline even if he or she has complied with Penal Code 
section 1054.1 and mandates of the United States Constitution whereby the discovery 
given to the defendant resulted in a fair trial.  Society should not make prosecutors 
subject to such a risk because it does not benefit the defendant and unnecessarily 
results in unwarranted risks of discipline for prosecutors.  
 
Furthermore, the ABA subdivision tilts the playing field set out in Penal Code sections 
1054.1 and 1054.3 which provide a level playing field for prosecutors and defense 
attorneys, taking into account the obligations of each side in a criminal case which 
necessarily vary by the very nature of the side the attorney represents. 
 

3. Another rule adopted by the Board provides an even-handed approach to 
discovery, which is contrary to the ABA tilt. 

 
Rule 3.4 as adopted by the Board provides: 
 

“A lawyer shall not . . . (b) suppress any evidence that the lawyer or the lawyer’s 
client has a legal obligation to reveal or produce” 

 
Thus all attorneys, whether in civil or criminal matters, have the same legal obligations 
and are subject to discipline if they do not comply with those obligations. This is an even-
handed approach to discipline for all attorneys. ABA Rule 3.4 has no similar provision in 
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that rule or any other rule providing for discipline in discovery violations, other than what 
is provided in 3.8(d) for prosecutors.  Given that California’s proposed version of 3.4 
already sets forth a standard for which violations of discovery are subject to discipline, 
the tilt in ABA rule 3.8(d) is contrary to the disciplinary standard of 3.4 by adding 
additional principles related to only one category of lawyers--prosecutors.  (Note that 
comment [3] of proposed 3.4 makes it clear that this rule does not provide a standard for 
the resolution of criminal discovery disputes.  It only provides a standard for discipline.)  
Indeed, given that 3.4 already provides the disciplinary standard for discovery 
violations, there is no need to adopt 3.8(d) and this subdivision could be deleted, 
instead of making the amendment suggested above (“statutory or”).  If ABA 3.8(d) 
is adopted, a prosecutor will be subject to double charging for the same conduct when 
the failure to provide the discovery required by law violates 3.4 and ABA 3.8(d). 
 
Furthermore, the concept of providing a level field for prosecutors and defense attorneys 
was the very reason that the last sentence was added to Comment [20] to Rule 4.2. ABA 
Rule 3.8(d) is contrary to this philosophy by tilting in one direction with regard to 
something that is a “special responsibility” provided in existing disciplinary rules for all 
lawyers. 

 
August 24, 2010 Difuntorum E-mail to RRC: 
 
Please review the attached comment from the Los Angeles County Public Defender and 
Alternate Defender on proposed Rule 3.8(d). The commenters support the proposal but assert 
that Comment [2A] should be revised to delete the implication that the disclosure obligation of 
Rule 3.8(d) is limited by “controlling law.” An updated public commenter chart adding a synopsis 
for this comment is being prepared and will be sent by a separate e-mail message. 
 
All members are encouraged to lodge their e-mail comments concerning the attached public 
comment as soon as possible. 
 
Attached: 
RRC - [3-8] - Public Comment - Y-2010-540 LA Pub Def (Judge) re 3.8(d) (08-23-10).pdf 
 
August 24, 2010 McCurdy E-mail to RRC: 
 
Over the past two days Randy and I have circulated the comments as we have received them.  
As promised, I’ve attached a copy of updated commenter charts including a synopsis of  those 
comments received on the following rules: 
 

Rule 1.0.1 
Rule 3.3 
Rule 3.8 
Rule 4.2 

 
Attached: 
RRC - 1-100 [1-0-1] - Public Comment Chart - By Commenter - YDFT1.1 (08-24-10).doc 
RRC - 2-100 [4-2] - Public Comment Chart - By Commenter - YDFT1.3 (08-24-10).doc 
RRC - 5-200 [3-3] - Public Comment Chart - By Commenter - YDFT1.1 (08-24-10).doc 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1.3 (08-24-10).doc 
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August 25, 2010 Difuntorum E-mail to RRC re CPDA Comment: 
 
Please review the attached comment from CPDA on proposed Rule 3.8. The commenter 
supports the ABA Model Rule language used in Rule 3.8(d) which does not limit the 
prosecutor's disclosure duty to the minimum required by the constitution. In addition, the 
commenter requests that Comment [2A] be modified in accordance with the comment submitted 
by the Los Angeles Public Defender and Alternate Defender. An updated public commenter 
chart adding a synopsis for this comment is being prepared and will be sent by a separate e-
mail message. 
 
All members are encouraged to lodge their e-mail comments concerning the attached public 
comment as soon as possible. 
 
Attached: 
RRC - [3-8] - Public Comment - Y-2010-545c CPDA.pdf 
 
 
August 25, 2010 Difuntorum E-mail to RRC re CDAA Comment: 
 
Please review the attached comment from CDAA on proposed Rule 3.8. The commenter 
objects to the ABA Model Rule language used in paragraph (d). An updated public commenter 
chart adding a synopsis for this comment is being prepared and will be sent by a separate e-
mail message. 
 
All members are encouraged to lodge their e-mail comments concerning the attached public 
comment as soon as possible. 
 
Attached: 
RRC - [3-8] - Public Comment - California DA Association.pdf 
 
 
August 25, 2010 Difuntorum E-mail to RRC re OCBA Comment: 
 
Please review the attached comment from OCBA on proposed Rule 3.8. The commenter 
supports the adoption of the rule as distributed for public comment. An updated public 
commenter chart adding a synopsis for this comment is being prepared and will be sent by a 
separate e-mail message. 
 
All members are encouraged to lodge their e-mail comments concerning the attached public 
comment as soon as possible. 
 
Attached: 
RRC - [3-8] - Public Comment - OCBA (08-18-10).pdf 
 
 
August 25, 2010 McCurdy E-mail to RRC: 
 
Lead Drafters: 
  
Thanks to those of you who have found time to promptly send e-mails addressing the public 
comments that have been distributed.   



RRC – Rule 3.8 [5-110] 
E-mails, etc. – Revised (8/24/2010) 

RRC - 5-110 [3-8] - E-mails, etc. - REV (08-24-10).doc  Printed: August 25, 2010 -165-

  
As you know, we will also need completed public commenter charts for each of the rules on the 
agenda.  An updated draft of each public commenter chart including a synopsis of all of the 
comments received by the end of the comment period is attached.  You may already have the 
most recent version of those charts which did not require a recent update, however we are 
sending all of them with this e-mail for ease of reference. 
  
For the RRC Response column, we encourage you to fill in a tentative response based on your 
own individual view or the views that you find in the Commission member e-mails that have 
been sent concerning the comments.  This would be preferable to leaving the RRC Response 
column blank pending final resolution at the meeting. 
  
We request that you submit your draft public commenter charts, and any other rule agenda 
materials you wish to provide no later than tomorrow morning, Thursday, August 26th, at 
9:00 am. 
  
Many thanks for your work on this.  You’re almost there! 
 
Attached: 
RRC - 1-100 [1-0-1] - Public Comment Chart - By Commenter - YDFT1.3 (08-25-10)LM.doc 
RRC - [2-1] - Public Comment Chart - By Commenter - YDFT1 (08-25-10)LM.doc 
RRC - 5-200 [3-3] - Public Comment Chart - By Commenter - YDFT1.2 (08-25-10)LM.doc 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1.4 (08-25-10)LM.doc 
RRC - 2-100 [4-2] - Public Comment Chart - By Commenter - YDFT1.4 (08-25-10)LM.doc 
RRC - 1-310X [5-4] - Public Comment Chart - By Commenter - YDFT1 (08-25-10)LM.doc 
RRC - 1-120X [8-4] - Public Comment Chart - By Commenter - YDFT1 (08-25-10)LM.doc 
 
 
 
 
 



 

RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1    

 

Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

7 California District Attorneys 
Association 

M Yes 3.8(d) Proposed Rule 3.8(d), on its face and as 
interpreted by ABA Opinion 09-454, is at 
odds with California criminal discovery law as 
defined by the California Constitution and 
California statutes.  With all due respect, in 
an area with such detailed and specific 
statutory provisions, supported by a 
California constitutional mandate, which 
incorporate the discovery requirements of the 
U.S. Constitution, it is not the place of the 
State Bar to revise the discovery obligations 
of the prosecution. 
 
We urge that the Bar adopt Proposed Rule 
3.8(d) as it was originally proposed for 
California. 

 

6 California Public Defender’s 
Association 

M Yes Comment 
[2A] 

 
 

3.8(d) 

CPDA agrees with the points made below by 
the Los Angeles County Public Defender’s 
Office. 
 
CPDA supports the Proposed Rule because 
it requires lawyers to have high professional 
standards that go beyond the minimum 
required by law. 

 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 
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Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

2 COPRAC A Yes  COPRAC supports the adoption of proposed 
Rule 3.8 and the Comments to the Rule. 

 

3 County of Santa Cruz District 
Attorney’s Office 

D Yes 3.8(d) The Board of Governors has proposed a new 
version of subdivision (d) that eliminates 
important language requiring prosecutors to 
comply with all constitutional obligations, as 
defined in relevant case law.  If adopted in 
this form, the rule would no longer be 
consistent with the constitutional law and 
could lead to discipline for nondisclosure of 
even the most inconsequential and 
immaterial items of conceivably favorable 
evidence. 
 
The Proposed Rule seems to unfairly single 
out prosecutors for discipline for an 
unintentional or inadvertent delay in 
complying with the statutory time limit. 
However, there appears to be no rule which 
would subject criminal defense counsel to 
the same disciplinary consequences.   
 
Prosecutors should be governed by the 
same ethical rules applicable to criminal 
defense lawyers if they violate a reciprocal 
discovery time limit applicable to both parties’ 
lawyers.   
 
Both the former proposal and the new 

 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 
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Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

proposal go beyond the prosecutor’s 
constitutional duty to disclose mitigating 
evidence to the defense.  The Proposed Rule 
further requires that the prosecutor then 
perform defense counsel’s job of presenting 
any such mitigating information “to the 
tribunal.”  The language “and to the tribunal” 
should be deleted from this rule. 

9 Jenness, Evan A. A No 3.8(d) I support Proposed Rule 3.8(d).  Rule 3.8(d) 
properly preserves a meaningful role for 
State Bar disciplinary authorities in ensuring 
that both State and Federal prosecutors in 
California adhere to appropriate standards of 
professional conduct, advances the goals of 
protecting the public from prosecutorial 
lapses, and promotes public confidence in 
the integrity of the legal profession. 

 

10 Los Angeles City Attorney’s 
Office 

D Yes 3.8(b) 
 
 
 
 
 

3.8(d) 
 
 
 
 
 

The Commission should delete Proposed 
Rule 3.8(b) because the court is already 
required by statute to advise the defendant of 
the right to counsel, there is no need to shift 
this responsibility to prosecutors. 
 
Proposed Rule 3.8(d) is overly broad and 
places an undue burden upon prosecutors to 
disclose pre-trail exculpatory evidence. 
 
Proposed Rule 3.8(d) does not consider 
California’s unique statutory Pitchess 

 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 
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Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 

3.8(f) 
 
 
 
 
 

3.8(g) 

mechanism designed to access police 
personnel records and, as such, the 
Proposed Rule will create confusion, will 
substantially burden public entities and will 
cause needless litigation. 
 
Proposed Rule 3.8(f) should be deleted 
because it would improperly subject a 
prosecutor to discipline for extrajudicial 
statements made by persons over whom the 
prosecutor has no supervision or control. 
 
Proposed Rule 3.8(g) is overly broad by 
placing an undue burden upon prosecutors 
to disclose post-conviction exculpatory 
evidence. 
 
Proposed Rules 3.8(d) and (g) will cause a 
significant increase in costs to the City 
Attorney’s Office, which does not have the 
resources due to devastating budget and 
personnel cutbacks. 
 
 

4 Los Angeles County District 
Attorney’s Office 

D Yes 3.8(d) The Constitutional and statutory and case 
law of both the United States and California 
have long been the guiding touchstones of 
prosecutorial discovery in our State. The 
present version of Proposed Rule 3.8 

 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 
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Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

eviscerates these authorities by expanding 
the scope of a prosecutor’s ethical duty to 
provide discovery to defense far beyond 
what is required. 
 
This is particularly unreasonable in California 
where the voters of the state have 
specifically addressed this issue by voting to 
pass the Crime Victims Justice Reform Act, 
Proposition 115, on June 3, 1990.  
Proposition 115 mandated a criminal 
discovery process.   
 
Our current reliance on the constitution, 
statutes and case law provides clear 
guidance to prosecutors who are litigating 
matters before judges who are in the best 
position to determine if violations occur.  
Tactical gamesmanship by some defendants 
will be exacerbated without any improvement 
to the quality of justice. Trials will be delayed, 
and the fairness and balance to be accorded 
to victims and witnesses, and demanded by 
the voters of California, will be substantially 
and unnecessarily diminished. 

5 Los Angeles County Public 
Defender’s Office 

A Yes Comment 
[2A] 

Comment [2A] should be modified regarding 
its reference to subdivision (d). The 
Comment states, in relevant part: “The 
obligations in paragraph (d) apply only with 

 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 



 

RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1    

Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

respect to controlling law existing at the time 
of the obligation and not with respect to 
subsequent law that is determined to apply 
retroactively.” This language is not found in 
the Comments to Model Rule 3.8, and should 
not be adopted because it incorrectly implies 
that the disclosure obligation of Proposed 
Rule 3.8(d) is limited by “controlling law.” In 
other words, it brings in through the back 
door what the Proposed Rule has eliminated 
at the front. 

8 Orange County Bar 
Association 

A Yes  The OCBA supports the adoption of 
Proposed Rule 3.8 addressing the special 
responsibilities of a prosecutor. 

 

1 Ventura County District 
Attorney’s Office 

M Yes 3.8(d) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The prosecution is obligated to provide the 
defense in criminal cases with exculpatory 
evidence if it is material to either guilt or 
punishment.  (Brady v. Maryland)  An 
extensive body of state and federal law 
defines the parameters of what must be 
disclosed under Brady.  An earlier draft of 
3.8(d) incorporated the law in this area by 
requiring prosecutors to “comply with all 
constitutional obligations, as defined by 
relevant case law.”  This language should be 
added back into the Rule. 
 
Elimination of the materiality requirement 
would subject prosecutors to discipline for 

 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 
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Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 

Comment 
[2A] 

the least serious breaches of discovery, the 
failure to disclose immaterial evidence or 
information. It would also result in the 
development of two inconsistent lines of 
authority:  what prosecutors must disclose to 
the defense under the constitution, and what 
they must disclose under the State Bar rules. 
 
Proposed Comment [2A] is helpful but 
confusing. The reference to “controlling law” 
could be read in two different ways. If it is a 
reference to the large body of law construing 
the constitutional obligation to disclose 
material exculpatory evidence, then the 
Comment would incorporate the language 
about “constitutional obligations” that the 
State Bar no proposes to delete from the 
Rule. Or the “controlling law” could be read 
as whatever new decisions of the State Bar 
Court and other courts develop to interpret 
the new disciplinary rule.   
 
The Proposed Rule would require the 
prosecutor to disclose information that may 
mitigate the sentence to the defense and to 
the tribunal. Providing material mitigating 
evidence to the defense is required by Brady. 
But requiring the prosecutor to also provide 
the information to the court raises practical 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 



 

RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - YDFT1    

Rule 3.8 Responsibilities of a Prosecutor. 
 [Sorted by Commenter] 

No. Commentator Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

difficulties and is inconsistent with the 
advocacy roles of both the prosecutor and 
the defense. 
 
The prosecution is required to provide 
material exculpatory and mitigating evidence 
to the defense, but is not required to identify 
which bits of information might be helpful to 
the defense. (Rhodes v. Henry). The 
Proposed Rule would require the prosecutor 
either to glean out and identify for the court 
all potentially mitigating evidence, or provide 
the court with a copy of all documents that 
might include mitigating evidence. If 
evidence that might mitigate sentence has 
already been provided to the defense in 
pretrial discovery, the Rule is unclear as to 
whether the prosecutor would have to 
disclose to the tribunal as well.   
 
In order to avoid discipline under the 
Proposed Rule, the prudent prosecutor must 
err on the side of disclosure, but may be 
providing the court with information that 
neither side feels is pertinent to sentencing. 
Counsel for each side should continue to be 
free to present the evidence that it feels 
supports its position. 

TOTAL = 10    Agree = 4 
                        Disagree = 3 
                        Modify = 3 
            NI = ___ 
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Comparison with ABA Counterpart 

Rule          Comment

 ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

□ Some material additions to ABA Model Rule 

□ Some material deletions from ABA Model Rule 

□  No ABA Model Rule counterpart 

□ ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

 Some material additions to ABA Model Rule 

 Some material deletions from ABA Model Rule 

□  No ABA Model Rule counterpart 

 

 
Primary Factors Considered 

 
 Existing California Law 

  Rule   

  Statute  

  Case law  

 State Rule(s) Variations (In addition, see provided excerpt of selected state variations.) 

   

□ Other Primary Factor(s)  

 

 

 

 

RPC 5-110 

 

 

New York 

 

Summary: This amended rule states the responsibilities of a prosecutor to assure that charges are 
supported by probable cause and addresses when and how a prosecutor must respond to new 
exculpatory information, including evidence demonstrating the innocence of a defendant who has 
been convicted, regardless of whether or not the conviction was obtained in the prosecutor’s 
jurisdiction.   
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Rule Revision Commission Action/Vote to Recommend Rule Adoption 
(13 Members Total – votes recorded may be less than 13 due to member absences)  

 

Approved on 10-day Ballot, Less than Six Members Opposing Adoption □  

Vote (see tally below)    

Favor Rule as Recommended for Adoption __10__ 
Opposed Rule as Recommended for Adoption __1__ 
Abstain __0__ 

Approved on Consent Calendar   □ 

Approved by Consensus □ 

 
Commission Minority Position, Known Stakeholders and Level of Controversy 

 
Minority Position Included on Model Rule Comparison Chart:  Yes   □ No  
(See the introduction and explanation of paragraph (g) in the Model Rule comparison chart.) 

□ No Known Stakeholders 

 The Following Stakeholders Are Known: 
   
 

 
 Very Controversial – Explanation: 
 
    

 

 
 
 
□ Moderately Controversial – Explanation: 
 

□ Not Controversial – Explanation 

See the Introduction and Explanation of Changes for Commission minority positions on 
paragraph (c) (re seeking waiver of pretrial rights from unrepresented accused) and 
paragraph (g) (re a prosecutor’s response to new exculpatory evidence). In addition, see the 
public commenter chart for objections received from prosecutors and other commenters 
concerning these same paragraphs and also concerning paragraph (b) (re reasonable 
efforts to assure that the accused has been advised of the right to counsel) and paragraph 
(f) (re reasonable supervision of extra-judicial statements by persons under the supervision 
or direction of a prosecutor).  

 

Prosecutors have appeared at Commission meetings to address the proposed 
requirements for responding to new exculpatory information. 
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT 
 

Proposed Rule 3.8*  Special Responsibilities of a Prosecutor 
 

July 2010 
(Draft rule revised following July 22-24, 2010 Board of Governors Meeting.) 

 
INTRODUCTION:  
Proposed Rule 3.8 adopts in substance ABA Model Rule 3.8, as amended in February 2008, which imposes special obligations on 
prosecutors in criminal cases.  
However, Proposed Rule 3.8 clarifies and, in some instances, expands the scope of a prosecutor’s duties under the Model Rule to 
provide greater certainty to prosecutors and greater procedural protection to the criminal defendant, specifically by (1) providing that 
the prohibition on prosecution of a charge not supported by probable cause applies at all stages of prosecution; (2) clarifying the 
prosecutor’s duties to disclose exculpatory information during a proceeding; (3) adding a new comment explaining the “reasonable 
efforts” standard used in paragraph (b); and (4) adding a new comment clarifying that paragraph (c) does not prohibit prosecutors from 
seeking from an unrepresented accused a reasonable waiver of time for initial appearance or preliminary hearing. 
In addition, the Commission is recommending the adoption of provisions recently added by the ABA (paragraphs (g) and (h)) to 
expand the scope of a prosecutor’s duty of prompt disclosure of evidence demonstrating the innocence of a defendant who has been 
convicted, regardless of whether or not the conviction was obtain in the prosecutor’s jurisdiction.  This Model Rule provision is under 
consideration in a number of jurisdictions (e.g., Delaware and Michigan) but, to date, only Wisconsin has adopted it. 
Solicitation of public comment on revised paragraph (d). In previous versions of the Rule circulated for public comment, paragraph 
(d) generally followed the Model Rule but clarified that the requirement of a prosecutor’s timely disclosure to the defense is 
circumscribed by the constitution, as defined and applied in relevant case law.  However, in response to a letter to the Board of 
Governors from the Los Angeles Public Defender, the Board has decided to solicit comment on whether California should adopt the 

                                                           

* Proposed Rule 3.8, XDraft 11 (7/25/10). 
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broader scope of duty provided in Model Rule 3.8(d). See ABA Formal Ethics Op. 09-454, available at  
http://www.abanet.org/cpr/pubs/ethicopinions.html  
Minority. A minority of the Commission objects to the inclusion of Rule 3.8(c) which is based upon ABA Model Rule 3.8(c) because 
it conflicts with California law. Although this portion of the Model Rule may be appropriate for other jurisdictions, it conflicts with 
Penal Code section 860, as interpreted in In re Jones (1968) 265 Cal.App.2d 376, 381.  The court in the Jones case held that an 
accused can only waive a preliminary hearing if represented by counsel.  Yet paragraph (c) allows a prosecutor to obtain a waiver of a 
preliminary hearing if the accused has been permitted to appear in propria persona.  Comment [2] correctly states "prosecutors should 
not seek to obtain waivers of preliminary hearings...from unrepresented accused persons" since California law would not permit them 
to do this, while the text of 3.8(c) would allow this if the court permits the defendant to appear in propria persona.  A minority of the 
Commission also objects to the inclusion of Model Rule 3.8(g)(1) on the ground that it is unclear how a prosecutor whose jurisdiction 
did not obtain the conviction, would know if the information is "new, credible and material creating a reasonable likelihood...."  See 
Explanation of Changes for paragraph (g), below. 
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ABA Model Rule 
Rule 3.8 Special Responsibilities of a Prosecutor 

Commission’s Proposed Rule* 
Rule 3.8 Special Responsibilities of a 
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The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting a charge that the 

prosecutor knows is not supported by probable 
cause; 
 

 

 
TheA prosecutor in a criminal case shall: 

 
(a)  refrain from commencing or prosecuting a 

charge that the prosecutor knows is not 
supported by probable cause; 

 

 
The proposed language of paragraph (a) adopts the language of 
the ABA Model Rule and adds language to increase client 
protection.  The additional language clarifies that the scope of 
prohibited conduct includes both prosecuting and the act of 
commencing a prosecution that a prosecutor knows is not 
supported by probable cause.  

 
(b) make reasonable efforts to assure that the 

accused has been advised of the right to, and 
the procedure for obtaining, counsel and has 
been given reasonable opportunity to obtain 
counsel; 

 

 
(b)  make reasonable efforts to assure that the 

accused has been advised of the right to, and 
the procedure for obtaining, counsel and has 
been given reasonable opportunity to obtain 
counsel; 

 

 
The proposed language of paragraph (b) is identical to that of the 
ABA Model Rule. 
 

 
(c) not seek to obtain from an unrepresented 

accused a waiver of important pretrial rights, 
such as the right to a preliminary hearing; 

 

 
(c)  not seek to obtain from an unrepresented 

accused a waiver of important pretrial rights, 
such as the right to a preliminary hearing, 
unless the tribunal has approved the 
appearance of the accused in propria persona; 

 
 

 
The proposed language of paragraph (c) adopts the language of 
the ABA Model Rule but carves out an exception to the rule where 
the accused is not represented by counsel but where the accused 
is proceeding in propria persona with leave of the tribunal. 
 
Minority. A minority of the Commission objects to the inclusion of 
Rule 3.8(c) due to concerns about a conflict with existing 
California law. (See Introduction.) 

                                            
* Proposed Rule 3.8, XDraft 11 (7/25/10).  Redline/strikeout showing changes to the ABA Model Rule. 
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(d) make timely disclosure to the defense of all 

evidence or information known to the 
prosecutor that tends to negate the guilt of the 
accused or mitigates the offense, and, in 
connection with sentencing, disclose to the 
defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, 
except when the prosecutor is relieved of this 
responsibility by a protective order of the 
tribunal; 

 
 

 
(d) make timely disclosure to the defense of all 

evidence or information known to the 
prosecutor that tends to negate the guilt of the 
accused or mitigates the offense, and, in 
connection with sentencing, disclose to the 
defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, 
except when the prosecutor is relieved of this 
responsibility by a protective order of the 
tribunal; 

 

 
Paragraph (d) is identical to Model Rule 3.8(d).   
 
In previous versions of the Rule circulated for public comment, 
paragraph (d) generally followed the Model Rule but clarified that 
the requirement of a prosecutor’s timely disclosure to the defense 
is circumscribed by the constitution, as defined and applied in 
relevant case law.  However, in response to a letter to the Board 
of Governors from the Los Angeles Public Defender, the Board 
has decided to solicit comment on whether California should adopt 
the broader scope of duty provided in Model Rule 3.8(d). See ABA 
Formal Ethics Op. 09-454, available at   
http://www.abanet.org/cpr/pubs/ethicopinions.html  
 

 
(e) not subpoena a lawyer in a grand jury or other 

criminal proceeding to present evidence about 
a past or present client unless the prosecutor 
reasonably believes: 

 

 
(e) not subpoena a lawyer in a grand jury or 

otherproceeding, criminal proceeding, or civil 
proceeding related to a criminal matter to 
present evidence about a past or present client 
unless the prosecutor reasonably believes: 

 

 
Paragraph (e) largely recommends the Model Rule language.  
Based on public comments received, the Commission also 
recommends the addition of a reference to civil proceedings 
related to a criminal matter.  Explanations for any variations are 
provided next to the subparagraphs. 

 
(1) the information sought is not protected 

from disclosure by any applicable 
privilege; 

 

 
(1)  the information sought is not protected 

from disclosure by any applicable 
privilege or the work product doctrine; 

 

 
The proposed language of paragraph (e)(1) is taken from the ABA 
Model Rule, but the Commission has included an additional 
reference to the work product doctrine because, under California 
law, work product protection does not constitute a privilege. 
 

 
(2) the evidence sought is essential to the 

successful completion of an ongoing 
investigation or prosecution; and 

 

 
(2) the evidence sought is essentialreasonably 

necessary to the successful completion of 
an ongoing investigation or prosecution; 
and 

 
The proposed language of paragraph (e)(2) is taken from the ABA 
Model Rule, except that the standard for evidence to be disclosed 
has been changed from “essential to the successful completion 
etc.” to “reasonably necessary to the successful completion etc.” 
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 in order to provide greater guidance to the prosecutor.  It is a 
difficult, if not impossible, task to decide ex ante what evidence will 
be “essential” to a successful prosecution and therefore a 
permissible subject of a subpoena addressed to a lawyer.  The 
standard of “evidence reasonably necessary to the successful 
prosecution” is more readily applicable and creates less risk for a 
prosecutor attempting to evaluate evidence at the start, or in the 
midst, of an investigation or prosecution. 
 

 
(3) there is no other feasible alternative to 

obtain the information; 
 

 
(3) there is no other feasiblereasonable 

alternative to obtain the information; 
 

 
The proposed language of paragraph (e)(3) is taken from the ABA 
Model Rule, except that the availability of an alternative that will 
preclude subpoena to a lawyer had been changed from “feasible” 
to “reasonable” in order to invoke a frequently used standard that 
will provide clearer guidance for the prosecutor.  If “feasible” 
means only that the alternative is theoretically possible even if not 
reasonable, the standard is too low.  If “feasible” means that the 
alternative is reasonable, the more familiar term “reasonable” 
should be used. 
 

 
(f) except for statements that are necessary to 

inform the public of the nature and extent of the 
prosecutor's action and that serve a legitimate 
law enforcement purpose, refrain from making 
extrajudicial comments that have a substantial 
likelihood of heightening public condemnation 
of the accused and exercise reasonable care to 
prevent investigators, law enforcement 
personnel, employees or other persons 
assisting or associated with the prosecutor in a 
criminal case from making an extrajudicial 

 
(f)  except for statements that are necessary to 

inform the public of the nature and extent of 
the prosecutor's action and that serve a 
legitimate law enforcement purpose, refrain 
from making extrajudicial comments that have 
a substantial likelihood of heightening public 
condemnation of the accused and exercise 
reasonable care to prevent persons under the 
supervision or direction of the prosecutor, 
including investigators, law enforcement 
personnel, employees or other persons 

 
The proposed language of paragraph (f) is taken from the ABA 
Model Rule, except that the reference to the prosecutor’s ability to 
make statements that serve a legitimate law enforcement purpose, 
etc. subject to the duty to refrain from making extrajudicial 
comments with a substantial likelihood of heightening public 
condemnation of the accused has been deleted as an 
unnecessary and imprecise re-formulation of the more detailed 
Model Rule paragraphs 3.6(a) and (b). 
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statement that the prosecutor would be 
prohibited from making under Rule 3.6 or this 
Rule. 

 

assisting or associated with the prosecutor in a 
criminal case from making an extrajudicial 
statement that the prosecutor would be 
prohibited from making under Rule 3.6 or this 
Rule. 

 
 
(g) When a prosecutor knows of new, credible and 

material evidence creating a reasonable 
likelihood that a convicted defendant did not 
commit an offense of which the defendant was 
convicted, the prosecutor shall:  

 
(1) promptly disclose that evidence to an 

appropriate court or authority, and  
 

(2) if the conviction was obtained in the 
prosecutor’s jurisdiction,  

 
(i) promptly disclose that evidence to 

the defendant unless a court 
authorizes delay, and 

 
(ii) undertake further investigation, or 

make reasonable efforts to cause an 
investigation, to determine whether 
the defendant was convicted of an 
offense that the defendant did not 
commit. 

 

 
(g) When a prosecutor knows of new, credible 

and material evidence creating a reasonable 
likelihood that a convicted defendant did not 
commit an offense of which the defendant 
was convicted, the prosecutor shall: 

 
(1) promptly disclose that evidence to an 

appropriate court or authority, and  
 

(2) if the conviction was obtained in the 
prosecutor’s jurisdiction,  

 
(i)  promptly disclose that evidence to 
the defendant unless a court authorizes 
delay, and  

 
(ii)  undertake further investigation, or 
make reasonable efforts to cause an 
investigation, to determine whether the 
defendant was convicted of an offense 
that the defendant did not commit. 

 

 
Paragraph (g) and all of its subparagraphs are taken verbatim 
from the Model Rule.  The ABA amended Model Rule 3.8 in 
February 2008 by adding paragraphs (g) and (h) to impose on 
prosecutors a duty to take certain steps when they know of “new, 
credible and material evidence” that indicates a convicted 
defendant was innocent of the crime for which the defendant was 
convicted.  The Commission agrees with the policies underlying 
these paragraphs and recommend their adoption. See also 
Explanation of Changes for Comments [6A] through [9]. 
 
Minority. A minority of the Commission objects to the inclusion of 
Model Rule 3.8(g)(1) on the ground that it is unclear how a 
prosecutor whose jurisdiction did not obtain the conviction, would 
know if the information is "new, credible and material creating a 
reasonable likelihood...."  The minority argues that the way the 
rule is drafted suggests that if a prosecutor knows of  information 
and it turns out later on that the information was "new, credible 
and material information creating a reasonable doubt," the 
prosecutor may be subject to discipline unless the prosecutor 
always discloses to a court or appropriate authority any 
information he or she receives. 
The majority, however, takes the position that rather than create a 
trap for unwary prosecutors, the “new, credible and material” 
modifier was specifically added to the proposed New York rule on 
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which paragraph (g) is based to create a higher standard for 
triggering the prosecutor’s duty of disclosure.  The language used 
encourages prosecutors to err on the side of disclosure in close 
cases, but does not require the disclosure of all exculpatory 
information of which the prosecutor might become aware. 

 
(h) When a prosecutor knows of clear and 

convincing evidence establishing that a 
defendant in the prosecutor’s jurisdiction was 
convicted of an offense that the defendant did 
not commit, the prosecutor shall seek to 
remedy the conviction. 

 
(h) When a prosecutor knows of clear and 

convincing evidence establishing that a 
defendant in the prosecutor's jurisdiction was 
convicted of an offense that the defendant 
did not commit, the prosecutor shall seek to 
remedy the conviction. 

 

 
See Explanation of Changes for paragraph (g). 
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[1] A prosecutor has the responsibility of a minister of 
justice and not simply that of an advocate.  This 
responsibility carries with it specific obligations to see 
that the defendant is accorded procedural justice and 
that guilt is decided upon the basis of sufficient 
evidence, and that special precautions are taken to 
prevent and to rectify the conviction of innocent persons. 
The extent of mandated remedial action is a matter of 
debate and varies in different jurisdictions.  Many 
jurisdictions have adopted the ABA Standards of 
Criminal Justice Relating to the Prosecution Function, 
which are the product of prolonged and careful 
deliberation by lawyers experienced in both criminal 
prosecution and defense.  Competent representation of 
the sovereignty may require a prosecutor to undertake 
some procedural and remedial measures as a matter of 
obligation.  Applicable law may require other measures 
by the prosecutor and knowing disregard of those 
obligations or a systematic abuse of prosecutorial 
discretion could constitute a violation of Rule 8.4. 
 

 
[1] A prosecutor has the responsibility of a minister of 
justice and not simply that of an advocate.  This 
responsibility carries with it specific obligations to see 
that the defendant is accorded procedural justice, that 
guilt is decided upon the basis of sufficient evidence, 
and that special precautions are taken to prevent and to 
rectify the conviction of innocent persons. The extent of 
mandated remedial action is a matter of debate and 
varies in different jurisdictions. Many jurisdictions have 
adopted the ABA Standards of Criminal Justice Relating 
to the Prosecution Function, which are the product of 
prolonged and careful deliberation by lawyers 
experienced in both criminal prosecution and defense. 
Competent representation of the sovereigntysovereign 
may require a prosecutor to undertake some procedural 
and remedial measures as a matter of obligation.  
Applicable law may require other measures by the 
prosecutor and knowing.  Knowing disregard of those 
obligations, or a systematic abuse of prosecutorial 
discretion, could constitute a violation of Rule 8.4. 
 

 
The deleted language is unnecessary.  The final two 
sentences of proposed Comment [1] to the ABA Model 
Rule are a sufficient caution that there may be law or 
standards governing these obligations or imposing 
additional obligations upon a prosecutor, violation of 
which could also constitute a violation of Rule 8.4. 

  
[1A] The term “prosecutor” in this Rule includes the 
office of the prosecutor and all lawyers affiliated with the 
prosecutor's office who are responsible for the 
prosecution function.  
 

 
This definition is intended to clarify, but not to expand, 
the scope of persons covered by the Rule. 
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[1B] Paragraph (b) does not change the obligations 
imposed on prosecutors by applicable law.  Paragraph 
(b) does not apply where there is no right to counsel.  
"Reasonable efforts" include determining, where 
appropriate, whether an accused has been advised of 
the right to, and the procedure for obtaining, counsel 
and taking appropriate measures if this has not been 
done. 

 
Proposed Comment [1B] is intended to clarify paragraph 
3.8(b), which is adopted from the ABA Model Rule.  In 
response to concerns raised by public commenters, a 
new second sentence was added to make clear that if 
there is no applicable legal right to counsel, then 
paragraph (b) imposes no duty on prosecutors. 

 
[2] In some jurisdictions, a defendant may waive a 
preliminary hearing and thereby lose a valuable 
opportunity to challenge probable cause. Accordingly, 
prosecutors should not seek to obtain waivers of 
preliminary hearings or other important pretrial rights 
from unrepresented accused persons. Paragraph (c) 
does not apply, however, to an accused appearing pro 
se with the approval of the tribunal. Nor does it forbid the 
lawful questioning of a an uncharged suspect who has 
knowingly waived the rights to counsel and silence. 
 

 
[2] In some jurisdictions, aA defendant may waive a 
preliminary hearing and thereby lose a valuable 
opportunity to challenge probable cause. Accordingly, 
prosecutors should not seek to obtain waivers of 
preliminary hearings or other important pretrial rights 
from unrepresented accused persons.  Paragraph (c) 
does not apply, however, to an accused appearing pro 
se with the approval of the tribunal. Nor does itnot forbid 
the lawful questioning of an uncharged suspect who has 
knowingly waived the rightsright to counsel and 
silencethe right to remain silent. Paragraph (c) also does 
not forbid prosecutors from seeking from an 
unrepresented accused a reasonable waiver of time for 
initial appearance or preliminary hearing as a means of 
facilitating the accused's voluntary cooperation in an 
ongoing law enforcement investigation. 
 

 
Proposed Comment [2] is adopted from Comment [2] to 
the ABA Model Rule, except that the exception governing 
an accused who is appearing in propria persona with 
approval of the tribunal has been moved into the black 
letter rule and therefore removed from the comment. See 
paragraph (c). 

  
[2A] The obligations in paragraph (d) apply only with 
respect to controlling law existing at the time of the 
obligation and not with respect to subsequent law that is 
determined to apply retroactively.  The disclosure 

 
The first sentence of proposed Comment [3] has been 
added to clarify that paragraph (d) is intended to apply in 
the disciplinary context to prevent discipline being 
imposed in the situation in which a prosecutor followed 
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obligations in paragraph (d) apply even if the defendant 
is acquitted or is able to avoid prejudice on grounds 
unrelated to the prosecutor's failure to disclose the 
evidence or information to the defense. 
 

the law at the time the case was pending, but the law 
was subsequently changed and applied retroactively.  
Although the new law and court decision will apply to the 
defendant’s case, the prosecutor should not be 
disciplined because he or she could not have known that 
the law would change and be applied retroactively. 
 
The second sentence in proposed Comment [3] was 
added at the request of OCTC to clarify that a prosecutor 
is subject to discipline for failure to fulfill paragraph (d)’s 
disclosure obligations even if the non-disclosure does not 
result in actual prejudice to the defendant. 
 

 
[3] The exception in paragraph (d) recognizes that a 
prosecutor may seek an appropriate protective order 
from the tribunal if disclosure of information to the 
defense could result in substantial harm to an individual 
or to the public interest. 
 

 
[3] The exception in paragraph (d) recognizes that a 
prosecutor may seek an appropriate protective order 
from the tribunal if disclosure of information to the 
defense could result in substantial harm to an individual 
or to the public interest. 
 

 
Proposed Comment [3] is adopted verbatim from 
Comment [3] of the ABA Model Rule. 

 
[4] Paragraph (e) is intended to limit the issuance of 
lawyer subpoenas in grand jury and other criminal 
proceedings to those situations in which there is a 
genuine need to intrude into the client-lawyer 
relationship. 
 

 
[4] Paragraph (e) is intended to limit the issuance of 
lawyer subpoenas in grand jury and other criminal 
proceedings to those situations in which there is a 
genuine need to intrude into the client-lawyer-client or 
other privileged relationship. 
 

 
Proposed Comment [4] is adopted from Comment [4] of 
the ABA Model Rule, but the requirement of “genuine 
need” has been expanded to include situations in which 
there would be an intrusion into privileged relationships 
other than the lawyer-client relationship. 
 

 
[5] Paragraph (f) supplements Rule 3.6, which 
prohibits extrajudicial statements that have a substantial 
likelihood of prejudicing an adjudicatory proceeding. In 
the context of a criminal prosecution, a prosecutor’s 

 
[5] Paragraph (f) supplements Rule 3.6, which 
prohibits extrajudicial statements that have a substantial 
likelihood of prejudicing an adjudicatory proceeding. In 
the context of a criminal prosecution, a prosecutor's 

 
Proposed Comment [5] is adopted from Comment [5] of 
the ABA Model Rule, but omits the vague standard that 
(1) would protect a prosecutor’s extrajudicial statements 
made for a “legitimate law enforcement purpose;” and (2) 
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extrajudicial statement can create the additional problem 
of increasing public condemnation of the accused. 
Although the announcement of an indictment, for 
example, will necessarily have severe consequences for 
the accused, a prosecutor can, and should, avoid 
comments which have no legitimate law enforcement 
purpose and have a substantial likelihood of increasing 
public opprobrium of the accused. Nothing in this 
Comment is intended to restrict the statements which a 
prosecutor may make which comply with Rule 3.6(b) or 
3.6(c). 
 

extrajudicial statement can create the additional problem 
of increasing public condemnation of the accused. 
Although the announcement of an indictment, for 
example, will necessarily have severe consequences for 
the accused, a prosecutor can, and should, avoid 
comments which have no legitimate law enforcement 
purpose and have a substantial likelihood of increasing 
public opprobrium of the accused. Nothing in this 
Comment This comment is not intended to restrict the 
statements which a prosecutor may make whichthat 
comply with Rule 3.6(b) or 3.6(c). 
 

does not provide adequate guidance to a prosecutor who 
could be disciplined under paragraph 3.8[f] for 
extrajudicial statements that “have a substantial 
likelihood of increasing public opprobrium of the 
accused.”  Instead, the Proposed Comment, like the 
Model Rule, confirms that paragraph 3.8[f] is not 
intended to prohibit statements by a prosecutor in 
compliance with paragraphs (b) or (c) of Rule 3.6, the 
rule governing trial publicity. 

 
[6] Like other lawyers, prosecutors are subject to 
Rules 5.1 and 5.3, which relate to responsibilities 
regarding lawyers and nonlawyers who work for or are 
associated with the lawyer’s office. Paragraph (f) 
reminds the prosecutor of the importance of these 
obligations in connection with the unique dangers of 
improper extrajudicial statements in a criminal case. In 
addition, paragraph (f) requires a prosecutor to exercise 
reasonable care to prevent persons assisting or 
associated with the prosecutor from making improper 
extrajudicial statements, even when such persons are 
not under the direct supervision of the prosecutor. 
Ordinarily, the reasonable care standard will be satisfied 
if the prosecutor issues the appropriate cautions to law- 
enforcement personnel and other relevant individuals. 
 

 
[6] Like other lawyers, prosecutorsProsecutors are 
subject to Rules 5.1 and 5.3.  Ordinarily, which relate to 
responsibilities regarding lawyers and nonlawyers who 
work for or are associated with the lawyer's office. 
Paragraph (f) reminds the prosecutor of the importance 
of these obligations in connection with the unique 
dangers of improper extrajudicial statements in a 
criminal case. In addition, paragraph (f) requires a 
prosecutor to exercise reasonable care to prevent 
persons assisting or associated withstandard will be 
satisfied if the prosecutor from making improper 
extrajudicial statements, even when such persons are 
not underissues the direct supervision of the 
prosecutorappropriate cautions to law-enforcement 
personnel and other relevant individuals.      Ordinarily, 
the reasonable care standard will be satisfied if the 
prosecutor issues the appropriate cautions to law-
enforcement personnel and other relevant individuals.  

 
The public comment version of Comment [6] was 
adopted verbatim from Comment [6] of the ABA Model 
Rule.  A public commenter, however, correctly noted that 
the ABA language of Comment [6] stated that the duty 
applies “even when such persons are not under the 
direct supervision of the prosecutor.”  This is inconsistent 
with the language used in paragraph (f) of the rule and, 
for that reason, the Commission has now deleted much 
of the ABA language in Comment [6].  The comment now 
states: “Prosecutors are subject to Rules 5.1 and 5.3.  
Ordinarily, the reasonable care standard will be satisfied 
if the prosecutor issues the appropriate cautions to law-
enforcement personnel and other relevant individuals.” 
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 [6A] Like other lawyers, prosecutors are also subject to 
Rule 3.3, which requires a lawyer to take reasonable 
remedial measures to correct material evidence that the 
lawyer has offered when that lawyer comes to know of 
its falsity.  See Rule 3.3, Comment [12].

Proposed Comment [6A] has been added to clarify that 
prosecutors are also subject to Rule 3.3, which imposes 
an obligation upon a lawyer who has offered material 
evidence that the lawyer later comes to know is false. 

 

 
[7] When a prosecutor knows of new, credible and 
material evidence creating a reasonable likelihood that a 
person outside the prosecutor’s jurisdiction was 
convicted of a crime that the person did not commit, 
paragraph (g) requires prompt disclosure to the court or 
other appropriate authority, such as the chief prosecutor 
of the jurisdiction where the conviction occurred.   If the 
conviction was obtained in the prosecutor’s jurisdiction, 
paragraph (g) requires the prosecutor to examine the 
evidence and undertake further investigation to 
determine whether the defendant is in fact innocent or 
make reasonable efforts to cause another appropriate 
authority to undertake the necessary investigation, and 
to promptly disclose the evidence to the court and, 
absent court-authorized delay, to the defendant.  
Consistent with the objectives of Rules 4.2 and 4.3, 
disclosure to a represented defendant must be made 
through the defendant’s counsel, and, in the case of an 
unrepresented defendant, would ordinarily be 
accompanied by a request to a court for the appointment 
of counsel to assist the defendant in taking such legal 
measures as may be appropriate. 
 

 
[7] When a prosecutor knows of new, credible and 
material evidence creating a reasonable likelihood that a 
person outside the prosecutor's jurisdiction was 
convicted of a crime that the person did not commit, and 
the conviction was obtained outside the prosecutor’s 
jurisdiction, paragraph (g)(1) requires prompt disclosure 
to the court or other appropriate authority, such as the 
chief prosecutor of the jurisdiction where the conviction 
occurred.  If the conviction was obtained in the 
prosecutor’s jurisdiction, paragraph (g)(2) requires the 
prosecutor to examine the evidence and undertake 
further investigation to determine whether the defendant 
is in fact innocent.  The scope of the inquiry under 
paragraph (g)(2) will depend on the circumstances.  In 
some cases, the prosecutor may recognize the need to 
reinvestigate the underlying case; in others, it may be 
appropriate to await development of the record in 
collateral proceedings initiated by the defendant.  The 
nature of a paragraph (g)(2) inquiry or investigation must 
be such as to provide a “reasonable belief,”  as defined 
in Rule 1.0.1(i), that the conviction should or should not 
be set aside.  Alternatively, the prosecutor is required 
under paragraph (g)(2) to make reasonable efforts to 
cause another appropriate authority to undertake the 
necessary investigation, and to promptly disclose the 
evidence to the court and, absent court-authorized 
delay, to the defendant.  Consistent with the objectives 

 
Proposed Comment [7] is adopted from Comment [7] of 
the ABA Model Rule, except for three amendments or 
additions. 
 
First, the first sentence has been revised to clarify that a 
prosecutor has duties even when the wrongly-convicted 
person was convicted outsed the prosecutor’s 
jurisdiction. 
 
Second, a third sentence has been added and the fourth 
sentence of the Model Rule comment has been revised 
to provide guidance to prosecutors about the scope of 
the inquiry they are required to make. 
 
Third, the last sentence of the Comment has been added 
to clarify that the duties imposed on the prosecutor are 
not dependent upon whether the lawyer of the wrongly-
convicted defendant could have discovered the 
evidence. 
 



RRC - 5-110 [3-8] - Compare - Comment Explanation - XDFT6 (07-26-10)KEM   

ABA Model Rule 
Rule 3.8 Special Responsibilities of a Prosecutor 

Comment 

Commission’s Proposed Rule 
Rule 3.8 Special Responsibilities of a Prosecutor 

Comments  

Explanation of Changes to the ABA Model Rule 
 

of Rules 4.2 and 4.3, disclosure to a represented 
defendant must be made through the defendant’s 
counsel, and, in the case of an unrepresented 
defendant, would ordinarily be accompanied by a 
request to a court for the appointment of counsel to 
assist the defendant in taking such legal measures as 
may be appropriate.  The post-conviction disclosure duty 
applies to new, credible and material evidence of 
innocence regardless of whether it could previously 
have been discovered by the defense. 
 

 
[8] Under paragraph (h), once the prosecutor knows 
of clear and convincing evidence that the defendant was 
convicted of an offense that the defendant did not 
commit, the prosecutor must seek to remedy the 
conviction.  Necessary steps may include disclosure of 
the evidence to the defendant, requesting that the court 
appoint counsel for an unrepresented indigent defendant 
and, where appropriate, notifying the court that the 
prosecutor has knowledge that the defendant did not 
commit the offense of which the defendant was 
convicted.   
 

 
[8] Under paragraph (h), once the prosecutor knows 
of clear and convincing evidence that the defendant was 
convicted of an offense that the defendant did not 
commit, the prosecutor must seek to remedy the 
conviction.  Necessary steps may include disclosure of 
the evidence to the defendant, requesting that the court 
appoint counsel for an unrepresented indigent defendant 
and, where appropriate, notifying the court that the 
prosecutor has knowledge that the defendant did not 
commit the offense of which the defendant was 
convicted. 
 

 
Proposed Comment [8] is adopted verbatim from 
Comment [8] to ABA Model Rule. 

 

 
[9] A prosecutor’s independent judgment, made in 
good faith, that the new evidence is not of such nature 
as to trigger the obligations of sections (g) and (h), 
though subsequently determined to have been 
erroneous, does not constitute a violation of this Rule. 
 

 
[9]  A prosecutor's independent judgment, made in good 
faith, that the new evidence is not of such nature as to 
trigger the obligations of sections (g) and (h), though 
subsequently determined to have been erroneous, does 
not constitute a violation of this Rule even if the 
judgment is subsequently determined to have been 
erroneous. For purposes of this rule, a judgment is 

 
Proposed Comment [9] largely tracks Comment [9] to the 
ABA Model Rule.  Additional explanatory language has 
been added in response to public comments expressing 
concerns that the Model Rule language on the “good 
faith” standard is inadequate. 
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ABA Model Rule 
Rule 3.8 Special Responsibilities of a Prosecutor 

Comment 

Commission’s Proposed Rule 
Rule 3.8 Special Responsibilities of a Prosecutor 

Comments  

Explanation of Changes to the ABA Model Rule 
 

made in good faith if the prosecutor reasonably believes 
that the new evidence does not create a reasonable 
likelihood that a convicted defendant did not commit an 
offense of which the defendant was convicted. 
 

 [10]  A current or former prosecutor, and any lawyer 
associated with such person in a law firm, is prohibited 
from advising, aiding or promoting the defense in any 
criminal matter or proceeding in which the prosecutor 
has acted or participated. See Business and Professions 
Code section 6131. See also Rule 1.7, Comment [16] 

 

For guidance, proposed Comment [10] refers to a 
specific California statutory prohibition applicable to both 
current and former prosecutors.  Comment [10] also 
includes a cross reference to the Comment [16] of Rule 
1.7 that addresses the concept that there may be 
conflicts of interest to which a client cannot consent 
because the representation is prohibited by applicable 
law.  
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Rule 3.8 Special Responsibilities of a Prosecutor 
(Redline Comparison of the Proposed Rule to the Previous Public Comment Draft) 

  
 
A prosecutor in a criminal case shall: 
 
(a)  refrain from commencing or prosecuting a charge that the prosecutor 

knows is not supported by probable cause; 
 
(b)  make reasonable efforts to assure that the accused has been advised 

of the right to, and the procedure for obtaining, counsel and has been 
given reasonable opportunity to obtain counsel; 

 
(c)  not seek to obtain from an unrepresented accused a waiver of important 

pretrial rights, such as the right to a preliminary hearing, unless the 
tribunal has approved the appearance of the accused in propria 
persona; 

 
(d)  comply with all constitutional obligations, as defined by relevant case 

law, regarding the make timely disclosure to the defense of all evidence 
or information known to the prosecutor that tends to negate the guilt of 
the accused or mitigates the offense, and, in connection with 
sentencing, disclose to the defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, except when the 
prosecutor is relieved of this responsibility by a protective order of the 
tribunal; 

 
(e)  not subpoena a lawyer in a grand jury proceeding, criminal proceeding, 

or civil proceeding related to a criminal matter to present evidence 
about a past or present client unless the prosecutor reasonably 
believes: 

 
(1) the information sought is not protected from disclosure by any 

applicable privilege or the work product doctrine; 
 

(2) the evidence sought is reasonably necessary to the successful 
completion of an ongoing investigation or prosecution; and 

 
(3) there is no other reasonable alternative to obtain the 

information; 
 
(f)  exercise reasonable care to prevent persons under the supervision or 

direction of the prosecutor, including investigators, law enforcement 
personnel, employees or other persons assisting or associated with the 
prosecutor in a criminal case from making an extrajudicial statement 
that the prosecutor would be prohibited from making under Rule 3.6. 

 
(g) When a prosecutor knows of new, credible and material evidence 

creating a reasonable likelihood that a convicted defendant did not 
commit an offense of which the defendant was convicted, the 
prosecutor shall: 

 
(1)  promptly disclose that evidence to an appropriate court or 

authority, and  
 
(2)  if the conviction was obtained in the prosecutor's jurisdiction,  

 
(i) promptly disclose that evidence to the defendant unless a 

court authorizes delay, and  
 
(ii) undertake further investigation, or make reasonable 

efforts to cause an investigation, to determine whether 
the defendant was convicted of an offense that the 
defendant did not commit. 
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(h) When a prosecutor knows of clear and convincing evidence 
establishing that a defendant in the prosecutor's jurisdiction was 
convicted of an offense that the defendant did not commit, the 
prosecutor shall seek to remedy the conviction. 

 
Comment 
 
[1] A prosecutor has the responsibility of a minister of justice and not simply 
that of an advocate.  This responsibility carries with it specific obligations to 
see that the defendant is accorded procedural justice, that guilt is decided 
upon the basis of sufficient evidence, and that special precautions are taken 
to prevent and to rectify the conviction of innocent persons.  Competent 
representation of the sovereign may require a prosecutor to undertake some 
procedural and remedial measures as a matter of obligation.  Applicable law 
may require other measures by the prosecutor.  Knowing disregard of those 
obligations, or a systematic abuse of prosecutorial discretion, could constitute 
a violation of Rule 8.4. 
 
[1A] The term “prosecutor” in this Rule includes the office of the prosecutor 
and all lawyers affiliated with the prosecutor’s office who are responsible for 
the prosecution function.  
 
[1B] Paragraph (b) does not change the obligations imposed on prosecutors 
by applicable law.  Paragraph (b) does not apply where there is no right to 
counsel.  "Reasonable efforts" include determining, where appropriate, 
whether an accused has been advised of the right to, and the procedure for 
obtaining, counsel and taking appropriate measures if this has not been done. 
 
[2] A defendant may waive a preliminary hearing and thereby lose a 
valuable opportunity to challenge probable cause. Accordingly, prosecutors 
should not seek to obtain waivers of preliminary hearings or other important 
pretrial rights from unrepresented accused persons.  Paragraph (c), however, 
does not forbid the lawful questioning of an uncharged suspect who has 

knowingly waived the right to counsel and the right to remain silent. 
Paragraph (c) also does not forbid prosecutors from seeking from an 
unrepresented accused a reasonable waiver of time for initial appearance or 
preliminary hearing as a means of facilitating the accused’s voluntary 
cooperation in an ongoing law enforcement investigation. 
 
[2A] The obligations in paragraph (d) apply only with respect to controlling 
case law existing at the time of the obligation and not with respect to 
subsequent case law that is determined to apply retroactively.  The disclosure 
obligations in paragraph (d) apply even if the defendant is acquitted or is able 
to avoid prejudice on grounds unrelated to the prosecutor's failure to disclose 
the evidence or information to the defense. 
 
[3] The exception in paragraph (d) recognizes that a prosecutor may seek 
an appropriate protective order from the tribunal if disclosure of information to 
the defense could result in substantial harm to an individual or to the public 
interest. 
 
[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in 
grand jury and other criminal proceedings to those situations in which there is 
a genuine need to intrude into the lawyer-client or other privileged 
relationship. 
 
[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial 
statements that have a substantial likelihood of prejudicing an adjudicatory 
proceeding.  This comment is not intended to restrict the statements which a 
prosecutor may make that comply with Rule 3.6(b) or 3.6(c). 
 
[6] Prosecutors are subject to Rules 5.1 and 5.3.  Ordinarily, the reasonable 
care standard will be satisfied if the prosecutor issues the appropriate 
cautions to law-enforcement personnel and other relevant individuals.      
Ordinarily, the reasonable care standard will be satisfied if the prosecutor 
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issues the appropriate cautions to law-enforcement personnel and other 
relevant individuals. 
 
[6A] Like other lawyers, prosecutors are also subject to Rule 3.3, which 
requires a lawyer to take reasonable remedial measures to correct material 
evidence that the lawyer has offered when that lawyer comes to know of its 
falsity.  See Rule 3.3, Comment [12]. 
 
[7] When a prosecutor knows of new, credible and material evidence 
creating a reasonable likelihood that a person was convicted of a crime that 
the person did not commit, and the conviction was obtained outside the 
prosecutor’s jurisdiction, paragraph (g)(1) requires prompt disclosure to the 
court or other appropriate authority, such as the chief prosecutor of the 
jurisdiction where the conviction occurred.  If the conviction was obtained in 
the prosecutor’s jurisdiction, paragraph (g)(2) requires the prosecutor to 
examine the evidence and undertake further investigation to determine 
whether the defendant is in fact innocent.  The scope of an inquiry under 
paragraph (g)(2) will depend on the circumstances.  In some cases, the 
prosecutor may recognize the need to reinvestigate the underlying case; in 
others, it may be appropriate to await development of the record in collateral 
proceedings initiated by the defendant.  The nature of a paragraph (g)(2) 
inquiry or investigation must be such as to provide a “reasonable belief,” as 
defined in Rule 1.0.1(i), that the conviction should or should not be set aside.  
Alternatively, the prosecutor is required under paragraph (g)(2) to make 
reasonable efforts to cause another appropriate authority to undertake the 
necessary investigation, and to promptly disclose the evidence to the court 
and, absent court-authorized delay, to the defendant.  Consistent with the 
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must 
be made through the defendant’s counsel, and, in the case of an 
unrepresented defendant, would ordinarily be accompanied by a request to a 
court for the appointment of counsel to assist the defendant in taking such 
legal measures as may be appropriate.  The post-conviction disclosure duty 

applies to new, credible and material evidence of innocence regardless of 
whether it could previously have been discovered by the defense. 
 
[8] Under paragraph (h), once the prosecutor knows of clear and convincing 
evidence that the defendant was convicted of an offense that the defendant 
did not commit, the prosecutor must seek to remedy the conviction.  
Necessary steps may include disclosure of the evidence to the defendant, 
requesting that the court appoint counsel for an unrepresented indigent 
defendant and, where appropriate, or notifying the court that the prosecutor 
has knowledge that the defendant did not commit the offense of which the 
defendant was convicted. 
 
[9] A prosecutor’s independent judgment, made in good faith, that the new 
evidence is not of such nature as to trigger the obligations of sections (g) and 
(h), does not constitute a violation of this Rule even if the judgment is 
subsequently determined to have been erroneous. For purposes of this rule, a 
judgment is made in good faith if the prosecutor reasonably believes that the 
new evidence does not create a reasonable likelihood that a convicted 
defendant did not commit an offense of which the defendant was convicted. 
 
[10] A current or former prosecutor, and any lawyer associated with such 
person in a law firm, is prohibited from advising, aiding or promoting the 
defense in any criminal matter or proceeding in which the prosecutor has 
acted or participated. See Business and Professions Code section 6131. See 
also Rule 1.7, Comment [16] 
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Rule 5-110 Performing the Duty3.8 Special Responsibilities of Member in Government Servicea Prosecutor  
(Comparison of the Current Proposed Rule to Current California Rule) 

  
 
A member in government service shall not institute or cause to be 
instituted criminal charges when the member knows or should know that 
the charges are not supported by probable cause. If, after the institution of 
criminal charges, the member in government service having responsibility 
for prosecuting the charges becomes aware that those charges are not 
supported by probable cause, the member shall promptly so advise the 
court in which the criminal matter is pending. 
A prosecutor in a criminal case shall: 
 
(a) refrain from commencing or prosecuting a charge that the prosecutor 

knows is not supported by probable cause; 
 
(b) make reasonable efforts to assure that the accused has been advised 

of the right to, and the procedure for obtaining, counsel and has been 
given reasonable opportunity to obtain counsel; 

 
(c) not seek to obtain from an unrepresented accused a waiver of important 

pretrial rights, such as the right to a preliminary hearing, unless the 
tribunal has approved the appearance of the accused in propria 
persona; 

 
(d) make timely disclosure to the defense of all evidence or information 

known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to 
the defense and to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; 

 
(e) not subpoena a lawyer in a grand jury proceeding, criminal proceeding, 

or civil proceeding related to a criminal matter to present evidence 

about a past or present client unless the prosecutor reasonably 
believes: 

 
(1) the information sought is not protected from disclosure by any 

applicable privilege or the work product doctrine; 
 
(2) the evidence sought is reasonably necessary to the successful 

completion of an ongoing investigation or prosecution; and 
(3) there is no other reasonable alternative to obtain the 

information; 
 
(f) exercise reasonable care to prevent persons under the supervision or 

direction of the prosecutor, including investigators, law enforcement 
personnel, employees or other persons assisting or associated with the 
prosecutor in a criminal case from making an extrajudicial statement 
that the prosecutor would be prohibited from making under Rule 3.6. 

 
(g) When a prosecutor knows of new, credible and material evidence 

creating a reasonable likelihood that a convicted defendant did not 
commit an offense of which the defendant was convicted, the 
prosecutor shall: 

 
(1) promptly disclose that evidence to an appropriate court or 

authority, and  
 
(2) if the conviction was obtained in the prosecutor's jurisdiction,  

 
(i) promptly disclose that evidence to the defendant unless a 

court authorizes delay, and  
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(ii) undertake further investigation, or make reasonable 
efforts to cause an investigation, to determine whether 
the defendant was convicted of an offense that the 
defendant did not commit. 

 
(h) When a prosecutor knows of clear and convincing evidence 

establishing that a defendant in the prosecutor's jurisdiction was 
convicted of an offense that the defendant did not commit, the 
prosecutor shall seek to remedy the conviction. 

 
Comment 
 
[1] A prosecutor has the responsibility of a minister of justice and not 

simply that of an advocate.  This responsibility carries with it specific 
obligations to see that the defendant is accorded procedural justice, 
that guilt is decided upon the basis of sufficient evidence, and that 
special precautions are taken to prevent and to rectify the conviction of 
innocent persons.  Competent representation of the sovereign may 
require a prosecutor to undertake some procedural and remedial 
measures as a matter of obligation.  Applicable law may require other 
measures by the prosecutor.  Knowing disregard of those obligations, 
or a systematic abuse of prosecutorial discretion, could constitute a 
violation of Rule 8.4. 

 
[1A] The term “prosecutor” in this Rule includes the office of the prosecutor 

and all lawyers affiliated with the prosecutor's office who are 
responsible for the prosecution function.  

 
[1B] Paragraph (b) does not change the obligations imposed on 

prosecutors by applicable law.  Paragraph (b) does not apply where 
there is no right to counsel.  "Reasonable efforts" include determining, 
where appropriate, whether an accused has been advised of the right 

to, and the procedure for obtaining, counsel and taking appropriate 
measures if this has not been done. 

 
[2] A defendant may waive a preliminary hearing and thereby lose a 

valuable opportunity to challenge probable cause. Accordingly, 
prosecutors should not seek to obtain waivers of preliminary hearings 
or other important pretrial rights from unrepresented accused persons.  
Paragraph (c), however, does not forbid the lawful questioning of an 
uncharged suspect who has knowingly waived the right to counsel and 
the right to remain silent. Paragraph (c) also does not forbid 
prosecutors from seeking from an unrepresented accused a 
reasonable waiver of time for initial appearance or preliminary hearing 
as a means of facilitating the accused's voluntary cooperation in an 
ongoing law enforcement investigation. 

 
[2A] The obligations in paragraph (d) apply only with respect to controlling 

law existing at the time of the obligation and not with respect to 
subsequent law that is determined to apply retroactively.  The 
disclosure obligations in paragraph (d) apply even if the defendant is 
acquitted or is able to avoid prejudice on grounds unrelated to the 
prosecutor's failure to disclose the evidence or information to the 
defense. 

 
[3] The exception in paragraph (d) recognizes that a prosecutor may seek 

an appropriate protective order from the tribunal if disclosure of 
information to the defense could result in substantial harm to an 
individual or to the public interest. 

 
[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in 

grand jury and other criminal proceedings to those situations in which 
there is a genuine need to intrude into the lawyer-client or other 
privileged relationship. 
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[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial 
statements that have a substantial likelihood of prejudicing an 
adjudicatory proceeding.  This comment is not intended to restrict the 
statements which a prosecutor may make that comply with Rule 3.6(b) 
or 3.6(c). 

 
[6] Prosecutors are subject to Rules 5.1 and 5.3.  Ordinarily, the 

reasonable care standard will be satisfied if the prosecutor issues the 
appropriate cautions to law-enforcement personnel and other relevant 
individuals.      Ordinarily, the reasonable care standard will be 
satisfied if the prosecutor issues the appropriate cautions to 
law-enforcement personnel and other relevant individuals. 

 
[6A] Like other lawyers, prosecutors are also subject to Rule 3.3, which 

requires a lawyer to take reasonable remedial measures to correct 
material evidence that the lawyer has offered when that lawyer comes 
to know of its falsity.  See Rule 3.3, Comment [12]. 

 
[7] When a prosecutor knows of new, credible and material evidence 

creating a reasonable likelihood that a person was convicted of a crime 
that the person did not commit, and the conviction was obtained 
outside the prosecutor's jurisdiction, paragraph (g)(1) requires prompt 
disclosure to the court or other appropriate authority, such as the chief 
prosecutor of the jurisdiction where the conviction occurred.  If the 
conviction was obtained in the prosecutor's jurisdiction, paragraph 
(g)(2) requires the prosecutor to examine the evidence and undertake 
further investigation to determine whether the defendant is in fact 
innocent.  The scope of an inquiry under paragraph (g)(2) will depend 
on the circumstances.  In some cases, the prosecutor may recognize 
the need to reinvestigate the underlying case; in others, it may be 
appropriate to await development of the record in collateral 
proceedings initiated by the defendant.  The nature of a paragraph 
(g)(2) inquiry or investigation must be such as to provide a “reasonable 

belief,” as defined in Rule 1.0.1(i), that the conviction should or should 
not be set aside.  Alternatively, the prosecutor is required under 
paragraph (g)(2) to make reasonable efforts to cause another 
appropriate authority to undertake the necessary investigation, and to 
promptly disclose the evidence to the court and, absent 
court-authorized delay, to the defendant.  Consistent with the 
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant 
must be made through the defendant's counsel, and, in the case of an 
unrepresented defendant, would ordinarily be accompanied by a 
request to a court for the appointment of counsel to assist the 
defendant in taking such legal measures as may be appropriate.  The 
post-conviction disclosure duty applies to new, credible and material 
evidence of innocence regardless of whether it could previously have 
been discovered by the defense. 
 

[8] Under paragraph (h), once the prosecutor knows of clear and 
convincing evidence that the defendant was convicted of an offense 
that the defendant did not commit, the prosecutor must seek to remedy 
the conviction.  Necessary steps may include disclosure of the 
evidence to the defendant, requesting that the court appoint counsel 
for an unrepresented indigent defendant and, where appropriate, or 
notifying the court that the prosecutor has knowledge that the 
defendant did not commit the offense of which the defendant was 
convicted. 

 
[9] A prosecutor's independent judgment, made in good faith, that the new 

evidence is not of such nature as to trigger the obligations of sections 
(g) and (h), does not constitute a violation of this Rule even if the 
judgment is subsequently determined to have been erroneous. For 
purposes of this rule, a judgment is made in good faith if the prosecutor 
reasonably believes that the new evidence does not create a 
reasonable likelihood that a convicted defendant did not commit an 
offense of which the defendant was convicted. 
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[10] A current or former prosecutor, and any lawyer associated with such 

person in a law firm, is prohibited from advising, aiding or promoting 
the defense in any criminal matter or proceeding in which the 
prosecutor has acted or participated. See Business and Professions 
Code section 6131. See also Rule 1.7, Comment [16] 
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Rule 3.8 Special Responsibilities of a Prosecutor 
(Commission’s Proposed Rule – Clean Version) 

  
 
A prosecutor in a criminal case shall: 
 
(a) refrain from commencing or prosecuting a charge that the prosecutor 

knows is not supported by probable cause; 
 
(b) make reasonable efforts to assure that the accused has been advised 

of the right to, and the procedure for obtaining, counsel and has been 
given reasonable opportunity to obtain counsel; 

 
(c) not seek to obtain from an unrepresented accused a waiver of important 

pretrial rights, such as the right to a preliminary hearing, unless the 
tribunal has approved the appearance of the accused in propria 
persona; 

 
(d) make timely disclosure to the defense of all evidence or information 

known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to 
the defense and to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; 

 
(e) not subpoena a lawyer in a grand jury proceeding, criminal proceeding, 

or civil proceeding related to a criminal matter to present evidence 
about a past or present client unless the prosecutor reasonably 
believes: 

 
(1) the information sought is not protected from disclosure by any 

applicable privilege or the work product doctrine; 
 
(2) the evidence sought is reasonably necessary to the successful 

completion of an ongoing investigation or prosecution; and 

(3) there is no other reasonable alternative to obtain the 
information; 

 
(f) exercise reasonable care to prevent persons under the supervision or 

direction of the prosecutor, including investigators, law enforcement 
personnel, employees or other persons assisting or associated with the 
prosecutor in a criminal case from making an extrajudicial statement 
that the prosecutor would be prohibited from making under Rule 3.6. 

 
(g) When a prosecutor knows of new, credible and material evidence 

creating a reasonable likelihood that a convicted defendant did not 
commit an offense of which the defendant was convicted, the 
prosecutor shall: 

 
(1) promptly disclose that evidence to an appropriate court or 

authority, and  
 
(2) if the conviction was obtained in the prosecutor's jurisdiction,  

 
(i) promptly disclose that evidence to the defendant unless a 

court authorizes delay, and  
 
(ii) undertake further investigation, or make reasonable 

efforts to cause an investigation, to determine whether 
the defendant was convicted of an offense that the 
defendant did not commit. 

 
(h) When a prosecutor knows of clear and convincing evidence 

establishing that a defendant in the prosecutor's jurisdiction was 
convicted of an offense that the defendant did not commit, the 
prosecutor shall seek to remedy the conviction. 
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Comment 
 
[1] A prosecutor has the responsibility of a minister of justice and not 

simply that of an advocate.  This responsibility carries with it specific 
obligations to see that the defendant is accorded procedural justice, 
that guilt is decided upon the basis of sufficient evidence, and that 
special precautions are taken to prevent and to rectify the conviction of 
innocent persons.  Competent representation of the sovereign may 
require a prosecutor to undertake some procedural and remedial 
measures as a matter of obligation.  Applicable law may require other 
measures by the prosecutor.  Knowing disregard of those obligations, 
or a systematic abuse of prosecutorial discretion, could constitute a 
violation of Rule 8.4. 

 
[1A] The term “prosecutor” in this Rule includes the office of the prosecutor 

and all lawyers affiliated with the prosecutor’s office who are 
responsible for the prosecution function.  

 
[1B] Paragraph (b) does not change the obligations imposed on 

prosecutors by applicable law.  Paragraph (b) does not apply where 
there is no right to counsel.  "Reasonable efforts" include determining, 
where appropriate, whether an accused has been advised of the right 
to, and the procedure for obtaining, counsel and taking appropriate 
measures if this has not been done. 

 
[2] A defendant may waive a preliminary hearing and thereby lose a 

valuable opportunity to challenge probable cause. Accordingly, 
prosecutors should not seek to obtain waivers of preliminary hearings 
or other important pretrial rights from unrepresented accused persons.  
Paragraph (c), however, does not forbid the lawful questioning of an 
uncharged suspect who has knowingly waived the right to counsel and 
the right to remain silent. Paragraph (c) also does not forbid 
prosecutors from seeking from an unrepresented accused a 

reasonable waiver of time for initial appearance or preliminary hearing 
as a means of facilitating the accused’s voluntary cooperation in an 
ongoing law enforcement investigation. 

 
[2A] The obligations in paragraph (d) apply only with respect to controlling 

law existing at the time of the obligation and not with respect to 
subsequent law that is determined to apply retroactively.  The 
disclosure obligations in paragraph (d) apply even if the defendant is 
acquitted or is able to avoid prejudice on grounds unrelated to the 
prosecutor's failure to disclose the evidence or information to the 
defense. 

 
[3] The exception in paragraph (d) recognizes that a prosecutor may seek 

an appropriate protective order from the tribunal if disclosure of 
information to the defense could result in substantial harm to an 
individual or to the public interest. 

 
[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in 

grand jury and other criminal proceedings to those situations in which 
there is a genuine need to intrude into the lawyer-client or other 
privileged relationship. 

 
[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial 

statements that have a substantial likelihood of prejudicing an 
adjudicatory proceeding.  This comment is not intended to restrict the 
statements which a prosecutor may make that comply with Rule 3.6(b) 
or 3.6(c). 

 
[6] Prosecutors are subject to Rules 5.1 and 5.3.  Ordinarily, the 

reasonable care standard will be satisfied if the prosecutor issues the 
appropriate cautions to law-enforcement personnel and other relevant 
individuals.      Ordinarily, the reasonable care standard will be satisfied 
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if the prosecutor issues the appropriate cautions to law-enforcement 
personnel and other relevant individuals. 

 
[6A] Like other lawyers, prosecutors are also subject to Rule 3.3, which 

requires a lawyer to take reasonable remedial measures to correct 
material evidence that the lawyer has offered when that lawyer comes 
to know of its falsity.  See Rule 3.3, Comment [12]. 

 
[7] When a prosecutor knows of new, credible and material evidence 

creating a reasonable likelihood that a person was convicted of a crime 
that the person did not commit, and the conviction was obtained 
outside the prosecutor’s jurisdiction, paragraph (g)(1) requires prompt 
disclosure to the court or other appropriate authority, such as the chief 
prosecutor of the jurisdiction where the conviction occurred.  If the 
conviction was obtained in the prosecutor’s jurisdiction, paragraph 
(g)(2) requires the prosecutor to examine the evidence and undertake 
further investigation to determine whether the defendant is in fact 
innocent.  The scope of an inquiry under paragraph (g)(2) will depend 
on the circumstances.  In some cases, the prosecutor may recognize 
the need to reinvestigate the underlying case; in others, it may be 
appropriate to await development of the record in collateral 
proceedings initiated by the defendant.  The nature of a paragraph 
(g)(2) inquiry or investigation must be such as to provide a “reasonable 
belief,” as defined in Rule 1.0.1(i), that the conviction should or should 
not be set aside.  Alternatively, the prosecutor is required under 
paragraph (g)(2) to make reasonable efforts to cause another 
appropriate authority to undertake the necessary investigation, and to 
promptly disclose the evidence to the court and, absent court-
authorized delay, to the defendant.  Consistent with the objectives of 
Rules 4.2 and 4.3, disclosure to a represented defendant must be 
made through the defendant’s counsel, and, in the case of an 
unrepresented defendant, would ordinarily be accompanied by a 
request to a court for the appointment of counsel to assist the 

defendant in taking such legal measures as may be appropriate.  The 
post-conviction disclosure duty applies to new, credible and material 
evidence of innocence regardless of whether it could previously have 
been discovered by the defense. 
 

[8] Under paragraph (h), once the prosecutor knows of clear and 
convincing evidence that the defendant was convicted of an offense 
that the defendant did not commit, the prosecutor must seek to remedy 
the conviction.  Necessary steps may include disclosure of the 
evidence to the defendant, requesting that the court appoint counsel 
for an unrepresented indigent defendant and, where appropriate, or 
notifying the court that the prosecutor has knowledge that the 
defendant did not commit the offense of which the defendant was 
convicted. 

 
[9] A prosecutor’s independent judgment, made in good faith, that the new 

evidence is not of such nature as to trigger the obligations of sections 
(g) and (h), does not constitute a violation of this Rule even if the 
judgment is subsequently determined to have been erroneous. For 
purposes of this rule, a judgment is made in good faith if the prosecutor 
reasonably believes that the new evidence does not create a 
reasonable likelihood that a convicted defendant did not commit an 
offense of which the defendant was convicted. 

 
[10] A current or former prosecutor, and any lawyer associated with such 

person in a law firm, is prohibited from advising, aiding or promoting 
the defense in any criminal matter or proceeding in which the 
prosecutor has acted or participated. See Business and Professions 
Code section 6131. See also Rule 1.7, Comment [16] 
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Rule 3.8: Special Responsibilities of a Prosecutor 
 

STATE VARIATIONS 
(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.) 

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.) 
 

California: Rule 5-110 provides as follows: 

A member in government service shall not 
institute or cause to be instituted criminal charges 
when the member knows or should know that the 
charges are not supported by probable cause. If, 
after the institution of criminal charges, the member 
in government service having responsibility for 
prosecuting the charges becomes aware that those 
charges are not supported by probable cause, the 
member shall promptly so advise the court in which 
the criminal matter is pending. 

In addition, Rule 5-220 provides that a lawyer ‘‘shall not 
suppress any evidence that the member or the member’s 
client has a legal obligation to reveal or to produce.’’ 

Connecticut omits paragraphs (e) and (f). 

District of Columbia: Every paragraph of Rule 3.8 
differs from the Model Rule. The D.C. version of Rule 3.8 
provides that the prosecutor in a criminal case shall not: 

(a) In exercising discretion to investigate or to 
prosecute, improperly favor or invidiously 
discriminate against any person; 

(b) File in court or maintain a charge that the 
prosecutor knows is not supported by probable 
cause; 

(c) Prosecute to trial a charge that the prosecutor 
knows is not supported by evidence sufficient to 
establish a prima facie showing of guilt; 

(d) Intentionally avoid pursuit of evidence or 
information because it may damage the 
prosecution’s case or aid the defense; 

(e) Intentionally fail to disclose to the defense, 
upon request and at a time when use by the defense 
is reasonably feasible, any evidence or information 
that the prosecutor knows or reasonably should 
know tends to negate the guilt of the accused or to 
mitigate the offense, or in connection with 
sentencing, intentionally fail to disclose to the 
defense upon request any unprivileged mitigating 
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information known to the prosecutor and not 
reasonably available to the defense, except when the 
prosecutor is relieved of this responsibility by a 
protective order of the tribunal; 

(f) Except for statements which are necessary to 
inform the public of the nature and extent of the 
prosecutor’s action and which serve a legitimate law 
enforcement purpose, make extrajudicial comments 
which serve to heighten condemnation of the 
accused; or 

(g) In presenting a case to a grand jury, 
intentionally interfere with the independence of the 
grand jury, preempt a function of the grand jury, 
abuse the processes of the grand jury, or fail to bring 
to the attention of the grand jury material facts 
tending substantially to negate the existence of 
probable cause. 

Florida omits paragraphs (b), (e), and (f) of ABA Model 
Rule 3.8.  

Georgia: In place of Rule 3.8(b) and (c), Georgia 
substitutes the simple caution that a prosecutor shall ‘‘refrain 
from making any effort to prevent the accused from 
exercising a reasonable effort to obtain counsel.’’ Georgia 
also shortens Rule 3.8(d) by eliminating the part that begins 
‘‘in connection with sentencing.’’ Georgia also limits the 
application of Rule 3.8(e) to statements the prosecutor would 
be prohibited from making only under Rule 3.6(g) (as 
opposed to the entire rule). 

Illinois: In the rules effective January 1, 2010, Rule 3.8 
adds the following sentence: ‘‘The duty of a public 
prosecutor or other government lawyer is to seek justice, not 
merely to convict.’’ Comment 1A elaborates on this 
sentence, quoting cases concerning a prosecutor’s duties. 

Massachusetts: Rule 3.8(c) prohibits prosecutors from 
seeking waivers of important pretrial rights from 
unrepresented defendants unless ‘‘a court has first obtained 
from the accused a knowing and intelligent written waiver of 
counsel.’’ Massachusetts Rule 3.8(f) tracks ABA Model Rule 
3.8(e), but adds that the prosecutor must obtain ‘‘prior 
judicial approval after an opportunity for an adversarial 
proceeding.’’ 

Massachusetts also adds paragraphs (h) and (i), which 
track DR 7-106(C)(3) and (4), and adds a new paragraph (j) 
providing that a prosecutor in a criminal case shall ‘‘not 
intentionally avoid pursuit of evidence because the 
prosecutor believes it will damage the prosecution’s case or 
aid the accused.’’ 

The Massachusetts federal court version of Rule 3.8(e) 
— Local Rule 3.8(f) — was declared invalid in Stern v. 
United States District Court for the District of Massachusetts, 
16 F. Supp. 2d 88 (1st Cir.), reh’g and reh’g en banc denied, 
214 F.3d 4 (1st Cir. 2000) (concluding that ‘‘the adoption of 
Local Rule 3.8(f) exceeded the district court’s lawful authority 
to regulate both grand jury and trial subpoenas’’ in federal 
courts).  

Michigan omits paragraphs (e) and (f). 
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New Jersey: Rule 3.8(c) prohibits a prosecutor from 
seeking to obtain from an unrepresented accused a waiver 
only of important ‘‘post-indictment’’ pretrial rights, and New 
Jersey Rule 3.8(d) requires timely disclosure to the defense 
only of all ‘‘evidence,’’ not ‘‘information.’’ 

New York: In the rules effective April 1, 2009, Rule 3.8 
is substantially similar to DR 7-103(A) of the old Model 
Code. Rather than adopting Model Rule 3.8(g) and (h), New 
York endorses similar, but less strict, procedures in 
Comments 6A-6E. 

North Carolina: Rule 3.8(e) adds that the prosecutor 
shall not ‘‘participate in the application for the issuance of a 
search warrant to a lawyer for the seizure of information of a 
past or present client in connection with an investigation of 
someone other than the lawyer,’’ unless the conditions 
stated in ABA Model Rule 3.8(e) are satisfied. 

Ohio: Rule 3.8(a) provides that a prosecutor shall not 
‘‘pursue or’’ prosecute a charge that the prosecutor knows is 
not supported by probable cause. (A note by the drafters 
says the rule is thus expanded to prohibit either the pursuit 
or prosecution of unsupported charges and thus is broad 
enough to include grand jury proceedings.) Ohio omits Rule 
3.8(b) because (according to a Model Rules Comparison) 
ensuring that the defendant is advised about the right to 
counsel is a police and judicial function, and because Rule 
4.3 already sets forth duties applicable to all lawyers in 
dealing with unrepresented persons. Ohio also omits Rule 
3.8(c) because that rule has a potential adverse impact on 
defendants who seek continuances or seek to participate in 
diversion programs. Rule 3.8(d) deletes the words ‘‘and to 

the tribunal’’ in connection with sentencing disclosures. Ohio 
omits Rule 3.8(f) because prosecutors, like all lawyers, are 
already subject to Rule 3.6. 

Pennsylvania deletes Rule 3.8(e) (governing 
subpoenas to lawyers) and instead adopts a separate rule, 
Pennsylvania Rule 3.10, which forbids a prosecutor or other 
governmental lawyer, absent judicial approval, to subpoena 
a lawyer before a grand jury or other tribunal investigating 
criminal conduct if the prosecutor seeks to compel evidence 
concerning a current or former client of the lawyer. 

Texas: Rule 3.09(a) provides that a prosecutor shall 
refrain from prosecuting ‘‘or threatening to prosecute’’ a 
charge that the prosecutor knows is not supported by 
probable cause. Texas Rule 3.09(b) and (c) provides that a 
prosecutor shall: 

(b) refrain from conducting or assisting in a 
custodial interrogation of an accused unless the 
prosecutor has made reasonable efforts to be 
assured that the accused has been advised of any 
right to, and the procedure for obtaining, counsel and 
has been given reasonable opportunity to obtain 
counsel; 

(c) not initiate or encourage efforts to obtain from 
an unrepresented accused a waiver of important pre-
trial, trial or post-trial rights. 

Texas omits paragraph (e) and the first half of ABA Model 
Rule 3.8(f) but retains in Rule 3.07 the obligation to exercise 
reasonable care to prevent ‘‘persons employed or controlled 
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by the prosecutor’’ in a criminal case from making an 
extrajudicial statement that the prosecutor would be 
prohibited from making. 

Utah: Rule 3.8(d) eliminates the obligation to disclose 
unprivileged mitigating information ‘‘to the tribunal’’ in 
connection with sentencing; Utah omits ABA Model Rule 
3.8(e) (regarding subpoenas to lawyers); and Utah’s 
equivalent to ABA Model Rule 3.8(f) deletes everything up to 
the phrase ‘‘exercise reasonable care.’’ 

Virginia: Rule 3.8, which Virginia calls ‘‘Additional 
Responsibilities of a Prosecutor,’’ states that a prosecutor 
shall: 

(b) not knowingly take advantage of an 
unrepresented defendant. 

(c) not instruct or encourage a person to withhold 
information from the defense after a party has been 
charged with an offense. 

(d) make timely disclosure to counsel for the 
defendant, or to the defendant if he has no counsel, 
of the existence of evidence which the prosecutor 
knows tends to negate the guilt of the accused, 
mitigate the degree of the offense, or reduce the 
punishment, except when disclosure is precluded or 
modified by order of a court; . . . 

Virginia omits paragraph (e) and the first half of paragraph (f) 
of ABA Model Rule 3.8 and replaces the duty to ‘‘exercise 
reasonable care to prevent’’ in the second half of Rule 3.8(f) 
with a mandate that a prosecutor not ‘‘direct or encourage’’ 

others to make statements that Rule 3.6 would prohibit the 
prosecutor from making. 

Wisconsin has adopted Model Rule 3.8(g) and (h) 
nearly verbatim effective July 1, 2009, becoming the first 
state to do so. The Wisconsin version of Rule 3.8(b), 
however, varies from the Model Rule in that it requires a 
prosecutor who is ‘‘communicating with an unrepresented 
person in the context of an investigation or proceeding’’ to 
‘‘inform the person of the prosecutor’s role and interest in the 
matter.’’ 
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  THE STATE BAR COMMITTEE ON PROFESSIONAL 

 OF CALIFORNIA RESPONSIBILITY AND CONDUCT 

 180 HOWARD STREET,  SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161  

 
 

 

August 9, 2010 

Harry B. Sondheim, Chair 

Commission for the Revision of the 

Rules of Professional Conduct 

State Bar of California 

180 Howard Street 

San Francisco, CA 94105 

 

RE: Proposed Rule 3.8 

Dear Mr. Sondheim: 

The State Bar of California’s Committee on Professional Responsibility and Conduct 

(COPRAC) appreciates the opportunity to comment on the proposed amendments to the Rules of 

Professional Conduct of the State Bar of California, pursuant to the request of the Board 

Committee on Regulation, Admissions & Discipline Oversight (RAD) for public comment. 

COPRAC has reviewed the provisions of proposed Rule 3.8 – Special Responsibilities of a 

Prosecutor.  COPRAC supports the adoption of proposed Rule 3.8 and the Comments to the 

Rule. 

Thank you for your consideration of our comments. 

 

Very truly yours,  

 

 

Carole Buckner, Chair 

Committee on Professional  

Responsibility and Conduct 

 

cc: Members, COPRAC 
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BOB LEE 
DISTRICT ATTORNEY 

August 16, 2010 

· County of Santa Cruz 
District Attorney's Office 

701 OCEAN STREET, ROOM 200, P.O. BOX 1159, SANTA CRUZ, CA 95060 
(831) 454-2400 FAX: (831) 454-2227 E-MAIL: dao@co.santa-cruz.ca.us 

VIA FACSIMILE (415-538-2171) & U.S. MAIL 

Ms. Audrey Hollins 
Office of Professional Competence, Planning and Development 
The State Bar of California 
180 Howard Street 
San Francisco, CA 94105 

Re: Proposed Rules 3.S(d) and 4.2 of the Rules of Professional Conduct 

Dear Ms. Hollins: 

Rule 3.8(d) 

On November 9, 2009, I sent you my comments on proposed Rule 3.8(d) as it then read. 
'emphasized the importance of the previously-proposed language that required prosecutors to 
comply with all constitutional obligations, as defined by relevant case law. However, in response 
to a letter from the Los Angeles Public Defender, the Board of Governors has now proposed a 
new version of subdivision (d) that eliminates this essential language regarding constitutional 
obligations. If adopted in this form, the rule would no longer be consistent with the constitutional 
law and could lead to discipline for nondisclosure of even the most inconsequential and immaterial 
items of conceivably favorable evidence. 

In its current form, the proposed rule would also unfairly single ollt prosecutors for discipline for 
statutory discovery violations, even though these statutory obligations have been reciprocal in 
nature under the California Constitution ever since the voters approved Proposition 115 in 1990. 
(See Cal. Const., art. 1, sec. 30(c).) The statutory scheme for criminal discovery is found in Penal 
code section 1054 et seq. Due to the constitutional rights and obligations of each party, the items 
required to be disclosed by the prosecutor and by defense counsel differ. (Cf. Pen. Code §§ 
1054.1 & 1054.3.) However, the statutorily mandated.timing of the required disclosures is exactly 
the same for both parties. (See Pen. Code, § 1054.7.) 

This proposed rule appears to unfairly single out prosecutors for discipline for an unintentional or 
inadvertent delay in complying with the statutory time limit. However, there appears to be no rule 
which would subject criminal defense counsel to the same disciplinary consequences. Proposed 
Rule 3.4 (as conditionally adopted by the Board on May 15, 2010) is applicable to all lawyers, 
including criminal defense attorneys. However, it punishes (1) the unlawful obstruction of another 
.party's access to evidence, (2) the unlawful alteration, destruction or concealment of potential 
evidence, and (3) the suppression of evidence the lawyer has a legal obligation to reveal or 

C:IDocuments and SettingslDAT050lMy DocumentsIStateBarRules3.8and4.2Letter-jea.wpd 



produce. It does not appear to punish mere unintentional delay in violation of a statute. In fact, 
Comment (3) to this proposed rule states that a violation of another rule or statute does not by 
itself establish a violation of the proposed. rule. Moreover, Business and Professions Code 
section 6068 (0) (3) has long provided that an attorney need not report the imposition of judicial 
sanctions for failure to make discovery to the State Bar. 

Furthermore, to the extent that the new proposal subjects prosecutors to discipline for inadvertent 
and unintentional delays in discovery, the rule would be unworkable. It would be particularly 
unworkable in times like these when government staffing and resources are so limited. Under 
Penal Code section 1054.1, prosecutors are responsible for disclosing items in the possession 
of the investigating agencies. Thus, delays may result from the actions of other persons and 
agencies over which the individual prosecutor has no supervisory control. Sometimes these 
delays may even be the result of a lack of sufficient staff and resources to keep \.lP with the 
workload. Although Penal Code section 1054.5 provides a court with discretion to enforce the 
discovery rules by various measures affecting the case or by means of contempt, contempt 
generally requires at least a culpable, willful act. The same should be required before a 
prosecutor is disciplined for a delayed disclosure in violation of section 1054.7. Prosecutors 
should be governed by the same ethical rules applicable to criminal defense lawyers iftheyviolate 
a reciprocal discovery time limit applicable to both parties' lawyers. 

Finally, both the former proposal and the new proposal go beyond the prosecutor's constitutional 
duty to disclose mitigating .evidence to the defense. (See Brady v. Maryland (1963) 373 U.S. 83 
and progeny.) The proposed rule further requires that the prosecutor then perform defense 
counsel's job of presenting any such mitigating information "to the tribunal." The language "and 
to the tribunal" should be deleted from this rule. 

Rule 4.2 

In criminal cases, Rule 2-1 00 of the existing California Rules of Professional Conduct has worked 
well for many years. To now change the term "party" to "person" will create a plethora of new 
problems for prosecutors and defense attorneys alike. This is particularly true in light of the 
voters' adoption of the Marsy's Law in 2008. Under Article 1, section 28 (b), of the California 
Constitution, crime victims have been granted many new rights. Section 28, subdivision (c), 
provides that a victim's retained attorney may enforce those rights in the trial or appellate court 
with jurisdiction over the criminal case. Consequently, victims will more frequently have an 
attorney to represent their interests in criminal cases, even though a victim is not a "party" to the 
case. In addition, victims and witnesses who have an interest in a civil recovery related to the 
charged criminal conduct may have retained counsel. The fact that a witness has retained 
counsel will present great practical problems for a prosecutor or defense lawyer who needs to 
speak with that witness in order to prepare a criminal case if speaking with the represented 
"person" will subject the lawyer to discipline. 

Although proposed Rule 4.2 contains an exception in subdivision (c)(3) for communications 
authorized by law or court order, the scope of what is "authorized by law" is impossible to 
determine despite the lengthy accompanying Comment 19. The proposed alternative of obtaining 
a court order does not appear to exist elsewhere in California law. It does not appear feasible to 
obtain a court order in the investigatory phase of a criminal prosecution since the court does not 
have jurisdiction until a case has been filed with the court. It would also be costly and 
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burdensome to have to seek court orders in order to speak with represented witnesses. More 
importantly, it would unconstitutionally grant the judiciary oversight over the prosecution's 
investigations and case preparation in violation of the separation of powers doctrine. 

In contrast, the current rule is much clearer and more easily applied in criminal cases. If it is 
decided that there is a compelling need to change the ethical rule in civil cases, the provisions of 
Rule 2-1.00 should continue to apply to a lawyer handling a criminal matter. 

General Observations 

As a general matter, the proposed new rules are overly lengthy, complicated and unclear. When 
lengthy comments are required in order to clarify the meaning of a rule, the rule is obviously 
unclear on its face. On the other hand, the current rules are reasonably clear, simpler to 
remember, and have withstood the test of time. 

BOB LEE 
DISTRICT ATTORNEY 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: AUGUST 25, 2010 

Your Information
Professional Affiliation Los Angeles County Public Defender Commenting on behalf of an 

organization  

Yes

No

* Name Michael P. Judge and Janice Y. Fukai

* City Los Angeles

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

rrc.publiccomments@calbar.ca.gov

The following proposed rules can be viewed by clicking on the links below:

Rule 1.0.1 [1-100(B)]               Rule 2.1 [n/a]                                  Rule 3.3 [5-200]              Rule 3.8 [5-110]

Rule 4.2 [2-100]                      Rule 5.4 [1-310, 1-320, 1-600]            Rule 8.4 [1-120]               Discussion Draft [All Rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

3.8 Special Responsibilities of a Prosecutor [5-110] (Public comment is being solicited only as to paragraph (d).)

*
From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 































THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: AUGUST 25, 2010 

Your Information
Professional Affiliation California Public Defenders Association Commenting on behalf of an 

organization  

Yes

No

* Name Garrick Byers

* City Fresno

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

gbyers@co.fresno.ca.us

The following proposed rules can be viewed by clicking on the links below:

Rule 1.0.1 [1-100(B)]               Rule 2.1 [n/a]                                  Rule 3.3 [5-200]              Rule 3.8 [5-110]

Rule 4.2 [2-100]                      Rule 5.4 [1-310, 1-320, 1-600]            Rule 8.4 [1-120]               Discussion Draft [All Rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

3.8 Special Responsibilities of a Prosecutor [5-110] (Public comment is being solicited only as to paragraph (d).)

*
From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

The California Public Defenders Association (CPDA) is the largest organization of 
criminal defense lawyers in California.  It has approximately 4,000 members, 
composed of public defenders, appointed indigent defense counsel, privately retained 
lawyers, and others. (Address and other contact information is at the bottom of this 
Public Comment) 

The author of this comment, Garrick Byers, is a member of CPDA’s Board of Directors, 
and Chairperson of CPDA’s Ethics Committee, and is authorized to make this public 
comment on behalf of CPDA. (Address and other contact information is at the bottom 
of this Public Comment.) 

CPDA agrees with the most recent iteration of Proposed Rule 3.8(d), which does not 
limit the prosecutor's disclosure duty to the minimum required by the constitution.  
CPDA believes that Comment [2A]should be modified. 



ENTER COMMENTS HERE. 

 

The California Public Defenders Association (CPDA) is the largest organization of criminal defense lawyers in 

California.  It has approximately 4,000 members, composed of public defenders, appointed indigent defense counsel, 

privately retained lawyers, and others. (Address and other contact information is at the bottom of this Public 

Comment) 

 

The author of this comment, Garrick Byers, is a member of CPDA’s Board of Directors, and Chairperson of 

CPDA’s Ethics Committee, and is authorized to make this public comment on behalf of CPDA. (Address and other 

contact information is at the bottom of this Public Comment.) 

 

CPDA agrees with the most recent iteration of Proposed Rule 3.8(d), which does not limit the prosecutor's 

disclosure duty to the minimum required by the constitution.  CPDA believes that Comment [2A]should be 

modified. 

 

CPDA agrees with the July 22, 2010, letter from Los Angeles County Public Defender Michael Judge (which relied 

on its attachment, American Bar Association Formal Opinion 09–454), in asking the Commission to omit from 

 

 

CPDA also agrees with the August 23, 2010 letter co–authored by Mr. Judge and by Janice Y. Fukai, the Alternate 

Public Defender of Los Angeles County that further discussing Proposed Rule 3.8(d), and asks for a modification of 

that Proposed Rule’s Comment 2[A] 

 

CPDA does not repeat, here, Mr. Judge’s, and Ms. Fukai’s reasons, nor those of Form. Op. 09–454; we cannot be 

more eloquent then they have already been. 

 

But CPDA does add the observation that many of the Proposed Rules require lawyers to have high professional 

standards that go beyond the minimum required by law. 

 

Indeed, if the Proposed Rules never required more then the minimum there would hardly be any reason to have 

those Rules, or any Rules of Professional Conduct, at all. 

 

Many of these Proposed Rules are disclosure rules that require the lawyer to disclose a fact that the lawyer might 

otherwise prefer to keep secret. 

 

For example, Proposed Rule 1.4.1 requires the lawyer to disclose a lack of liability insurance, even though that may 

sometimes cause the prospective client to walk out the door.  No statute or case law, in itself, requires that 

disclosure.  (See, e.g., “The State Bar of California, New Rule 3–410 (Disclosure of Professional Liability 

Insurance)....  FAQS,” # 6 (noting that a statute on this subject was repealed in 2000.)  (These FAQS are available at 

the State Bar’s web site at the Ethics Information Page, under “Announcements”; click on FAQ New Rule 3–410 

(Disclosure of Professional Liability Insurance) [last accessed Aug. 25, 2010]; compare Bus. & Prof. Code §6171, 

subd. (b), requiring a law corporation to maintain liability insurance, but not requiring disclosure to clients). 

 

If the lawyer did not disclose a lack of professional liability insurance, the lawyer, by that fact alone, would not be 

liable to the client (although liability might result if this is coupled with certain further facts).  But, because of the 

Rules of Professional Conduct, the lawyer can still be disciplined for not disclosing. 

 

And so it should be with Proposed Rule 3.8(d).  Full disclosure, broader then the minimum required by the 

constitution and case law, fulfills the purposes of the Rules of Professional Conduct, as stated by Proposed Rule 

1.0(a):  “(1) To protect the public;...; (3) To protect the integrity of the legal system and to promote the 

administration of justice; and (4) To promote respect for, and confidence in, the legal profession. 

 

If the prosecutor did not disclose more than is required by the constitution and case law, the prosecutor, by the fact 

alone, would not be liable to anyone, and by that fact alone, a conviction would not be reversed. 

 

But had the prosecutor made a full disclosure, a more just disposition, and one in which the public could have 

greater confidence, would surely result.  And as with the other rules, even though liability, or reversed convictions, 

would not generally result, still, the prosecutor should be disciplined for not making the full disclosure that is in the 

letter of the ABA Model Rule, and the letter and spirit of the purposes of California's Proposed Rules of Professional 



Conduct. 

 

It cannot be objected that this Rule would be unfairly one–sided because it would subject a prosecutor to discipline 

for not making disclosures beyond the minimum required by the constitution, statute, or caselaw, but would not 

similarly subject the defense attorney.  The United States’ and California’s Constitutional protections against self–

incrimination forbid the defense attorney from being compelled to make such broad disclosures. 

 

It cannot be objected that it is the job of the defense only, and not of the prosecution, to advise the court of 

mitigating evidence at sentencing.  The prosecution has a duty to insure that sentences are fair. 

 

And it cannot be objected that this would require the prosecution to guess at what the defense might find favorable.  

Looking at cases from both sides is a critical skill that all law students learn; one cannot pass the California Bar 

Exam without demonstrating proficiency at that skill.  No more is required here. 

 

Thank you for your consideration, 

 

California Public Defenders Association by 

Garrick Byers, Member, Board of Directors, Chair, Ethics Committee 

 

Address information: 

 

California Public Defenders Association 

10324 Placer Lane 

Sacramento, CA 95827 

Phone: (916) 362–1690 x 8 

Fax: (916) 362–3346 

e-mail: cpda@cpda.org 

 

 

Garrick Byers, Senior Defense Attorney 

Fresno County Public Defenders Office 

2220 Tulare Street, Suite 300 

Fresno, California 93721 

Phone: Personal Office (559) 442–6915 

Main Office (559) 488–3546 

Fax: (559) 262–4104 

e–mail gbyers@co.fresno.ca.us 
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Proposed Rule 3.8(d) adopts the language of the ABA Model Rules, and provides that a1

“Prosecutor in a criminal case shall: . . . (d) make timely disclosure to the defense of all evidence
or information known to the prosecutor that tends to negate the guilt of the accused or mitigates
the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except when the prosecutor is
relieved of this responsibility by a protective order of the tribunal”.

LAW OFFICES OF EVAN A. JENNESS

MAIN STREET LAW BUILDING
2115 MAIN STREET

SANTA MONICA, CALIFORNIA 90405
TEL. (310) 399-3259 FAX (310) 392-9029

EVAN@JENNESSLAW.COM

August 25, 2010

Via Email (audrey.hollins@calbar.ca.gov)

Ms. Audrey Hollins
Office of Professional Competence, Planning & Development
State Bar of California
180 Howard Street
San Francisco, CA  94105-1639

Re: Comments Regarding Proposed Revision to the California Rules
of Professional Conduct - Proposed Rule 3.8(d)

Dear Ms. Hollins:

I am a criminal defense attorney in private practice, and write in a personal capacity in
support of Proposed Rule 3.8(d),  and to respond to critics of the proposed rule.  Rule 3.8(d)1

properly preserves a meaningful role for State Bar disciplinary authorities in ensuring that both
State and Federal prosecutors in California adhere to appropriate standards of professional
conduct, advances the goals of protecting the public from prosecutorial lapses, and promotes
public confidence in the integrity of the legal profession.

By way of background, I am the current Chair of the Los Angeles County Bar
Association’s Professional Responsibility and Ethics Committee; Co-Chair of the National
Association of Criminal Defense Lawyers’ (NACDL) Ethics Advisory and a NACDL Board
Member; Treasurer of the Federal Bar Association’s Los Angeles Chapter; and Co-Chair of the

mailto:audrey.hollins@calbar.ca.gov);
mailto:audrey.hollins@calbar.ca.gov);
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See Richard Thornburgh, Memorandum to All Justice Department Litigators Re:2

Communications with Persons Represented by Counsel (unpublished office memorandum, June
8, 1989), reprinted as an attachment to Matter of Doe, 801 F. Supp. 478, 489 (D. N.M. 1992).

3

Title 28 U.S.C. § 530B provides: “An attorney for the Government shall be subject to
State laws and rules . . . governing attorneys in each State where such attorney engages in that
attorney’s duties, to the same extent and in the same manner as other attorneys in that State.”

Lawyer Representatives of the Judicial Conference of the U.S. District Court, Central District of
California.

District Attorney Steve Cooley’s August 17, 2010 letter states that “Adoption of the
current version of Rule 3.8(d) would . . . violate the separation of powers doctrine.”  With all due
respect, this position is incorrect.  There is historical precedent for prosecutors taking the position
that rules of professional conduct may not be enforced against them based on constitutional
arguments.  However, courts and legislators have consistently recognized the important role and
authority of state disciplinary authorities.  In 1989,  then-Attorney General Richard Thornburgh
issued a memorandum to federal prosecutors in which he stated that the Supremacy Clause of the
United States Constitution exempted federal prosecutors from rules of professional conduct
requiring them to contact represented persons through counsel for such persons.   Both Congress2

and courts rejected AG Thornburgh’s position, and it was subsequently replaced by the U.S.
Department of Justice.  See 28 U.S.C. § 530B;  United States v. Lopez, 4 F.3d 1455, 1458 (9th3

Cir. 1992) (affirming district court's “trenchant analysis of the inefficacy of the” Thornburgh
Memorandum); United States ex rel O’Keefe v. McDonnell Douglas Corp., 132 F.3d 1252, 1257
(8th Cir. 1998) (Attorney General not authorized by law to exempt federal prosecutors from rules
of professional conduct).

California State Bar rulings and judicial decisions have long-recognized that prosecutors’
ethical obligations to disclose discovery materials are independent of their legal obligations to do
so.  See, e.g., Matter of Benjamin Thomas Field, 05-0-00815, 06-0-122344 (Rev. Dept., February
2, 2010) (affirming 4-year suspension of deputy district attorney whose ethical lapses included
intentionally withholding a defendant’s statement favorable to co-defendants in a case, leading
the court to dismiss a 25-year enhancement against one co-defendant in one case; and
withholding a witness’ statement favorable to the defense in a habeas corpus proceeding in
which the judge found he committed a discovery violation), citing Imbler v. Pachtman, 424 U.S.
409, 428-429 (1976) (prosecutorial immunity from liability from federal civil rights violations
under Title 42 of the United States Code does not leave the public without recourse to censure
prosecutorial misconduct because prosecutors remain subject to professional discipline); In re
Lawley (2009) 42 Cal. 4th 1231, 1246 (recognizing prosecutors’ ethical obligation to disclose
exculpatory evidence with respect to post-conviction proceeding); see also  ABA Formal Ethics
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Op 09-454 (recognizing that ABA Model Rule 3.8(d) imposes an ethical duty that is separate
from, and broader than, disclosure obligations imposed by the Constitution, statutes, rules and
court orders).  In this regard, Proposed Rule 3.8(d) appropriately preserves an important function
of State Bar disciplinary authorities.

Various prosecutors’ offices in California, including that of the Los Angeles County
District Attorney, have internal protocols and rules intended to enforce appropriate standards of
conduct.  Internal enforcement is important, but it is not a substitute for Proposed Rule 3.8(d) for
at least two distinct reasons.  First, there is a lack of uniformity in the rules and procedures
employed by District Attorney’s Offices within California, and a lack of transparency in the
handling of reports of discovery violations and ethics lapses by both State and Federal
prosecutors’ offices in California.  Even the policies of most District Attorney’s offices do not
appear to be publicly available.  C.f.  U.S. Attorney’s Manual 9-5.001 (Policy Regarding
Disclosure of Exculpatory and Impeachment Information; USAM Criminal Resource Manual,
Memo 165 (Guidance for Prosecutors Regarding Criminal Discovery) (Jan. 4, 2010).  Second,
both state and federal prosecutors’ internal policies regarding discovery violations and ethics
lapses have existed in differing forms for many years, and have not prevented the nondisclosure
by some prosecutors of evidence exonerating innocent persons or mitigating offenses.  Proposed
Rule 3.8(d), and a continued role for State Bar authorities in imposing discipline in matters
involving prosecutorial lapses, are wholly consistent with prosecutors’ efforts to enforce internal
protocols and practices.

Unfortunately, prosecutorial misconduct, including prosecutors’ failure to disclose
evidence to the defense, is a well-documented phenomenon in California and nationwide, and
California’s adoption of Proposed Rule 3.8(d) can help to address a very troubling situation.  In
2004, the California Commission on the Fair Administration of Justice was created by the
California Senate, and was charged with studying the administration of criminal justice in
California to determine its failures resulting in wrongful executions or convictions of the
innocent, and to recommend appropriate safeguards.  In the Commission’s Report and
Recommendations in Professional Responsibility and Accountability of Prosecutors and Defense
Lawyers, issued October 18, 2007 (available at 
http://www.ccfaj.org/documents/reports/prosecutorial/official/OFFICIAL%20REPORT%20ON
%20REPORTING%20MISCONDUCT.pdf), the failure to disclose exculpatory evidence was
identified as a leading ground for reversal of California criminal convictions based on claims of
prosecutorial misconduct over a ten-year period.  Since 1989, the Innocense Project at Benjamin
N. Cardozo School of Law has obtained 255 post-conviction exonerations of wrongfully
convicted persons through DNA testing.  Seventy percent of those exonerated are members of
minority groups.  Nine of the exonerations involved California convictions, and government
misconduct was identified as a cause in four of those cases.  See
http://www.innocenceproject.org/know/.  An abundance of literature and studies document the
phenomenon of prosecutorial misconduct, as well as the disproportionate impact it has on

http://www.innocenceproject.org/know/
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minority groups and the poor.  See, e.g., Angela J. Davis, The Legal Professional Failure to
Discipline Unethical Prosecutors, 36 Hofstra L. Rev. 175 (2007), available at
http://law.hofstra.edu/pdf/Academics/Journals/LawReview/lrv_issues_v36n02_CC3-Davis.pdf
(citing numerous nationwide studies of prosecutorial misconduct).  Particularly in light of this
evidence, it is critical that State Bar disciplinary authorities retain the right to sanction
prosecutors in appropriate situations.

Thank you for considering my views.

Very truly yours,

Evan A. Jenness
EVAN A. JENNESS

EAJ:dfm
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Mr. Harry B. Sondheim, Chair
Commission for the Revision of the
Rules of Professional Conduct
180 Howard Street
San Francisco, California 94105

Re: Comments to Proposed State Bar Rule No. 3.8

I.

THE LOS ANGELES CITY ATTORNEY'S OFFICE
IS ONE OF THE LARGEST PROSECUTORIAL

OFFICES IN CALIFORNIA.

In July 2008, the population estimate for the City ofLos Angeles was 3,833,995, which is

three times larger than San Diego, California's second largest city, having a population estimate

of 1,279,329 residents. I The City of Los Angeles is 469 square miles in size, far larger than any

other city in Ca1ifornia.2 The Los Angeles City Attorney's Office Criminal Division alone has

218 assigned prosecutors, which is larger than 53 ofCalifornia's 58 district attorney offices.

I See United States Department ofCommerce, Bureau of the Census
http://www'&''4nsus.gov/popest!cities/SUB.EST2008-4,html

2 See United States Department of Commerce, Bureau ofthe Census
http://guickfacts,census.gov/gfd/states/06/0680000.html
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THE COMMISSION SHOULD DELETE PROPOSED RULE 3(B)
BECAUSE THE COURT IS ALREADY REQUIRED BY STATUTE
TO ADVISE THE DEFENDANT OF THE RIGHT TO COUNSEL.
THERE IS NO NEED TO SHIFT THIS RESPONSIBILITY TO
PROSECUTORS.

Proposed Rule 3.8(b) provides:

"A prosecutor in a criminal case shan [~ make reasonable efforts to assure
that the accused has been advised of the right to, and the procedure for
obtaining, counsel and has been given a reasonable opportunity to obtain
counsel.'"

3 "The term 'wobbler' does not have a meaning defined by statute or commonly understood by
the electorate. Specifically, the term 'wobbler,' as used here, does not appear in the Penal Code
or in the Merriam-Webster Dictionary. Instead, 'wobbler' is a legal term of art ofrecent vintage,
and its use is limited primarily to attorneys, judges, and law enforcement personnel who are
familiar with criminal law. (See, e.g., People v. Municipal Court (Kong) C198j) 122 Cal. App. 3d
116. 179 ["Wobblers" are "those offenses punishable either as felonies or misdemeanors, in the
discretion of the court. In the jargon of the criminal law, [such] offenses are known as
"wobblers.''''' (Italics added.)].)" (Robert L. v. Superior Court (2003) 30 Cal.4th 894, 902, fn.
omitted.) The word "wobbler" which is used only in California was first used by the Court of
Appeal in People v. Herron (1976) 62 Cal.App.3d 643, 647, footnote 3. (Id., at 902, fn. 9) A
wobbler is '" [a]n offense which is punishable either by imprisonment in the state prison or by
incarceration in the county jail is said to "wobble" between the two punishments and hence is
frequently caned a 'wobbler' offense." (Ibid., citations omitted.) The California Supreme Court
first used the term "wobbler" in 1984. (Ibid.)

2
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Although the Commission's Comment IB to proposed Rule 3.8(b) states that the rule

"does not change the obligations imposed on prosecutors by applicable law," the City Attorney's

Office fundamentally disagrees with this conclusion.

Penal Code section 860 provides in pertinent part:

"At the time set for the examination of the case, if the public offense is a
felony punishable with death, or is a felony to which the defendant has not
,pleaded guilty in accordance with Section 859a of this code, then, if the
defendant requires the aid of counsel, the magistrate must allow the
defendant a reasonable time to send for counsel, and may postpone the
examination for not less than two nor more than five days for that purpose.
The magistrate must, immediately after the appearance of counsel, or if,
after waiting a reasonable time therefor, none appears, proceed to examine
the case; provided, however, that a defendant represented by counsel may
when brought before the magistrate as provided in Section 858 or at any
time subsequent thereto, waive the right to an examination before such
magistrate, and thereupon it shall be the duty of the magistrate to make an
order holding the defendant to answer ...,,4

Penal Code section 987, subdivision (a) provides:

"In a noncapital case, if the defendant appears for arraignment without
counsel, he or she shall b.e informed by the court that it is his or her right
to have counsel before being arraigned, and shall be asked if he or she
desires the assistance of counsel. If he or she desires and is unable to
employ counsel the court shall assign counsel to defend him or her."

When read together, Penal Code sections 860 and 987 already impose upon the court the

duty to advise the defendant of the right to counsel. To shift this burden onto the prosecutor

under penalty of ethical sanction is contrary to the Legislature's intent. If the Legislature

intended to impose this duty upon prosecutors either concurrently or jointly with the court, it

4 The 1998 Law Revision Commission Comment to Penal Code section 860 provides:
"[s)ection 860 is amended to accommodate unification of the municipal and superior courts in a
county. Cal. Const. art. VI. § See). The amendment ensures no change in the availability of
counsel in the superior court. Willful or corrupt misconduct in office by a local public official is
punishable by removal from office under Govenunent Code Section 3060 et seq. It i,s a non
felony offense within the jurisdiction of the superior court, for which there is no examination
before a magistrate. Criminal cases of which the juvenile court is given jurisdiction are governed
by the Juvenile Court Law, Chapter 2 (commencing with ~.£1ion 200) of Part I of Division2.M'
the Welfare and Institutions Code. See WeIr. & Inst. Code §§ 203 (juvenile court proceedings
non-criminal), 245 (superior court jurisdiction), 602 (criminal law violation by minor subject to
juvenile court jurisdiction), 603 (juvenile crimes not governed by general criminal law)."

3
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could have easily done so. To impose this duty on prosecutors is redundant and a wasteful use of

scarce resources. Proposed Rule 3.8(b) therefore should be deleted.

III.

PROPOSED RULE 3.8(D) IS OVERLY BROAD AND PLACES AN
UNDUE BURDEN UPON PROSECUTORS TO DISCLOSE PRE
TRIAL EXCLUPATORY EVIDENCE.

Penal Code section 1054.1 provides:

"The prosecuting attorney shall disclose to the defendant or his or her
attorney all of the following materials and information, if it is in the
possession of the prosecuting attorney or if the prosecuting attorney knows
it to be in the possession of the investigating agencies:

"(a) The names and addresses of persons the prosecutor intends to call as
witnesses at trial.

"(b) Statements of all defendants.

"(c) All relevant real evidence seized or obtained as a part of the
investigation ofthe offenses charged.

"(d) The existence of a felony conviction of any material witness whose
credibility is likely to be critical to the outcome of the trial.

"(e) Any exculpatory evidence.

"(f) Relevant written or recorded statements of witnesses or reports of the
statements of witnesses whom the prosecutor intends to call at the trial,
including any reports or statements of experts made in conjunction with
the case, including the results of physical or mental examinations,
scientific tests, experiments, or comparisons which the prosecutor intends
to offer in evidence at the trial."

In Brady v. Maryland (1963) 373 U.S. 83, 87-88, the court held that the prosecutor must

affirmatively disclose material exculpatory evidence irrespective of whether the defendant makes

a specific request, a general request or no request at all. (United States v. Agurs (1976) 427 U.S.

97, 107.) Evidence is exculpatory ifit might be helpful to the defendant to establish a defense or

attack the prosecution's case, such as by impeaching prosecution witnesses. (Kyles v. Whitley

(1995) 514 U.S. 419, 434.) Evidence is "material" if there is a "reasonable probability" that had

4
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the matter been known to the defense, a different result or verdict might have been obtained at

,trial. (Ibid) ','A 'reasonable probability' of a different result ... [is] shown when the

Govenunent's evidentiary suppression 'undermines the confidence in the outcome of the tria1. '"

(Ibid,; Strickler Y. Greene (1999) 427 U.S, 263, 298.)

The prosecutor's duty to disclose exculpatory evidence extends beyond the contentions in

the prosecutor's case file or matter actually known by the prosecutor and encompasses the duty

to ascertain and disclose "any favorable evidence known to o!hers acting on the government's

behalf. , ." (Kyles Y, Whitley, supra, 514 U.S, 419, 437.) "The individual prosecutor is presumed

to have knowledge of all information gathered in connection with the government's

investigation." Irrespective of the prosecutor's good or bad faith to learn of evidence favorable

to the defense, the prosecutor is responsible for failing to disclose the evidence possessed by the

"prosecution team," (In re Brown (1998) 17 CalAth 873, 879.) The California Supreme Court

in In re Steele (2004) 32 CalAth 682,699, explained these principles:

"Implicitly, Brady requires the prosecution to disclose only evidence that
is favorable and material under the prosecution's evidence or theory of the
case. Otherwise, the prosecution effe'ctively would be,required to do what
Brady does not require, that is, to 'deliver [its] entire file to defense
counsel' (United States y, Bagley [1985]473 U.S, 667 [,]675) in order to
avoid withholding evidence that may, or may not, become favorable and
material depending on whatever unknown and unknowable theory of the
case,that the defendant might choose to adopt."

Proposed Rule 3.8(d) originally imposed upon the prosecutor the duty to "comply with all

constitutional obligations, as defined by relevant case law..." After the rule was approved by the

Commission, at the urging of Los Angeles County Public Defender Michael Judge, the Board of

Governors changed proposed Rule 3.8(d) to read:

"A prosecutor in a criminal case shall: [1IJ (d) make timely disclosure of
all evidence or information that tends to negate the guilt of the accused or
mitigates the offense, and, in connection with sentencing, disclose to the
defense and to the tribunal all unprivileged mitigating information known
to the prosecutor, except when the prosecutor is relived of this
responsibility by protective order of the tribuna1."

Much is wrong with the current proposed rule which is copied from the ABA Model

Rules. First, statutory, federal and state decisional authority presently impose upon the

5
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prosecutor a substantial burden to disclose exculpatory evidence. As such, there is no need to

impose' a greater duty upon the prosecutor to disclose "all evidence or information" which

merely "tends to negate the guilt of the accused ..." To impose an ethically sanctionable duty

upon the prosecutor to disclose information that far exceeds the requirements established by both

the United States and California Supreme Courts is unwarranted, oyerly burdensome as a matter

of practice and inherently causes conflict and confusion. Indeed, a prosecutor will be required to

speculate as to which defenses the defense may present at trial. (In re Steele, supra, 32 Cal.4th

682, 699.) If a prosecutor speculates incorrectly and fails to disclose information that helshe in

good faith believed to be irrelevant, then that prosecutor could still be disciplined. For an ethics

rule to expose a prosecutor to discipline for incorrectly, and in good faith, speculating about

irrelevant evidence is indeed an untenable rule.

Second, proposed Rule 3.8(d), as originally submitted to the Board of Governors, takes

into consideration California's discovery statutesS
; the current proposed rule does not consider

California law.

Third, in that the proposed rule imposes duties far in excess of those imposed by

C~lifornia law upon prosecutors, unnecessary confusion will be created between the duties

imposed upon prosecutors by law and the greater duties imposed by proposed Rule 3.8(d).

IV.

PROPOSED RULE 3.8(D) DOES NOT CONSIDER CALIFORNIA'S
UNIQUE STATUTORY PITCHESS MECHANISM DESIGNEDTO
ACCESS POLICE PERSONNEL RECORDS AND, AS SUCH, THE
PROPOSED RULE ''WILL CREATE CONFUSION, WILL
SUBSTANTIALLY BURDEN PUBLIC ENTITIES AND WILL
CAUSE NEEDLESS LITIGATION.

A. Pltchess Motion Principles

Generally, a peace officer's personnel records "are confidential and shall not be disclosed

in any criminal or civil proceeding...." (Pen. Code, § 832.7, subd. (a).) The statute provides

for an exception by permitting disclosure pursuant to Evidence Code sections 1043 and 1046.

(Ibid.; Warrick v, Superior Court (2005) 35 Cal.4th 1011,1016; City olLos Angeles v. Superior

S Proposed Rule 3.8(d) as originally drafted mandated that a prosecutor "comply with all
constitutional obligations, as defined by relevant case law ..."

6
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Court (2002) 29 CaI.4th 1, 9; California Highway Patrol v. Superior Court (2000) 84

Cal.App.4th 1010,1019 [discovery of peace officer personnel records is a "limited right"].)

This statutory scheme is a codification of Pitchess v, Superior Court (1974) 11 CaI.3d 53 L

(People v, Hill (2005) 131 CaI.App.4th 1089, 1098; City of Los Angeles v, Superior Court,

supra, 29 CaiAth 1, 9.) Evidence Code s~ctions 1043 and 1045 in substance provide that a

moving party may attempt to discover relevant peace officer personnel records by filing a motion

with attached affidavits demonstrating good cause for discovery. (People v, Hill, supra, 131

Cal.AppAth 1089, 1097,)

B. California's Unique Statutory Scheme

When it drafted what is now proposed Rule 3.8, the ABA either did not consider

California's comprehensive and unique statutory scheme allowing criminal defendants to access

police personnel records or the corollary burdens that proposed Rule 3.8(d) will impose upon

public entities required to process requests for peace officer personnel records. The State of

New York appears to be the only other state that has statutorily created the right of a criminal

defendant to access police personnel records. (See N,Y. Civ. R§ 50-a.) Even so, New York's

statutory scheme is not as comprehensive as California's Evidence Code sections 1043-1046.

(Compare Evid. Code, §§ 1043-1046 to N.Y. Civ. R§ 50-a.)' Other jurisdictions, however,

permit access to police personnel records on a case by case basis (see, e.g" State v. Hawaii (1987

HL) 738P.2d 812; Stinnett v, State (1990 NV.) 789 P,2d 579; State ex reI. Portland v. Keys

(1989) 96 Or.App. 669), but the majority of the cases involving the discovery or inspection of

police personnel records "has been denied more often than allowed." (86 A.L.R. 3d 1070, fn. 42

"Accused Right to Discovery or Inspection of records of Prior Complaints Against, or Similar

Personnel Records of, Peace Officer Involved in the Case.")

C. Proposed Rule 3.8(d) Conflicts with the Pltchess
Standards Which Will Cause Needless Confusion and Litigation

California Evidence Code sections 1043 and 1045, in substance, provide that the

petitioner may attempt to discover relevant peace officer personnel records by filing a motion

with attached affidavits demonstrating good cause for. discovery. (People v. Hill, supra, 131

Cal,App.4th 1089, 1097.) Good cause is a "relatively low threshold." (Warrick v, Superior

Court, supra, 35 Ca1.4th 1011,1019; People v. Hill, supra, 131 Cal.AppAth 1089, 1097.) Even

7
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so, there are two elements for the required showing: 1) the criminal defendant must establish

materiality ofthe information; 2) and there must be a reasonable belief that the police agency has

the desired records or information. (Ibid) If the criminal defendant establishes materiality. then

the court will conduct an in"chatl).bers inspection to ascertain what, if any, relevant information

should be disclosed. (Warrick v. Superior Court, supra, 35 CaiAth 1011, 1017 [citations

omitted]; People v. Hill, supra, 131 CaI.AppAth 1089, 1098.)

In contrast to the Pitchess standard, proposed Rule 3.8(d) imposes upon the prosecutor.

the mandatory duty to give to the defense "all evidence known to the prosecutor that tends to

negate the guilt of the accused or mitigates the offense." Proposed Rule 3.8(g) further imposes

the mandatory duty upon the prosecutor the duty to disclose "new, credible and material

evidence creating a reasonable likelihood that a convicted defendant did not commit an offense

of which the defendant was convicted."

The conflict between the Pitchess standards and the proposed new ethical duties imposed

upon prosecutors is both patent and substantial. On the one hand, the Pitchess standard requires a

showing of materiality coupled with a reasonable belief that the police agency has the desired

records. In contrast, proposed Rule 3.8 requires the prosecutor to tum over to the defense "all

evidence" that negates or mitigates guilt, as well as imposing upon the prosecutor the ongoing

post"conviction duty to disclose information that negates the defendant's guilt. These conflicting

standards will no doubt cause unnecessary litigation to reconcile these standards.

v.

PROPOSED RULE 3.8(F) SHOULD BE DELETED BECAUSE IT
WOULD IMPROPERLY SUBJECT A PROSECUTOR TO

.DISCIPLINE FOR EXTRADJUDICAL STATEMENTS MADE BY
PERSONS OVER WHOM THE PROSECUTOR HAS NO
SUEPRVISION OR CONTROL.

Proposed Rule 3.8 (f) provides:

"A prosecutor in a criminal case shall (~ exercise reasonable care to
prevent persons under the supervision or direction of the prosecutor,
including investigators, law enforcement personnel, employees or other
persons assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited
from making under rule 3.6."

8
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The Commission's Comment 5 to proposed Rule 3,8(f) "supplements Rule 3.6 which

prohibits extrajudicial. statements that have a substantial likelihood of prejudicing an

adjudicatory proceeding." The Commission's Comment 6 to proposed Rule 3.8 (f) states in

pertinent part "[o]rdinarily, the reasonable care standard will be satisfied if the prosecutor issues

the appropriate cautions to law enforcement personnel and other relevant individuals."

Proposed Rule 3.8(f) is wholly unworkable to the extent that prosecutors would be

subject to discipline for failing to exercise "reasonable care" over persons whom the prosecutor

has no supervision or control. Over the course of a year, the Criminal Branch ofthe Los Angeles

City Attorney's Office has contact with literally hundreds of thousands of individuals, e,g"

witnesses, victims, police, who in some manner, "assist or who are associated" with the more

than 120,000 cases filed each year, and over whom the prosecutor has no ability whatsoever to

supervise or control their speech. The rule is particularly unworkable in the context of the

hundreds of thousands of victims or witnesses, who in the absence of a court order, have the First

Amendment right to make any extrajudicial comments they so choose.

VI.

PROPOSED RULE 3.8(G) IS OVERLY BROAD BY PLACING AN
UNDUE BURDEN UPON PROSECUTORS TO DISCLOSE POST
CONVICTION EXCULPATORY EVIDENCE.,

A prosecutor's duty to disclose material exculpatory evidence extends to post-conviction

matters, If a prosecutor discovers information that "undermines confidence in the verdict" even

after trial, the prosecutor is obligated to disclose it. (Imbler v. Poehlman (1976) 424 U.S. 409,

427; People v, Garcia (1993) 17 Cal.AppAth 1169, 1179.) The obligation is particularly

relevant when the defendant raises a challenge to a conviction in a habeas corpus proceeding.

(Thomas v, Goldsmith (9th Cir. 1992) 979 F.2d 746, 749-750; People v, Gonzalez (1990) 51

Ca1.3d 1179, 1261.)

Proposed Rule 3.8(g) provides:

"When a prosecutor knows of new credible and material evidence creating
a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted, the prosecutor shall:

"(1) promptly disclose that evidence to an appropriate court or authority,
and

9
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"(2) If the conviction was obtained in the prosecutor's jurisdiction,

"(i) promptly disclose that evidence to the defendant unless the
court authorizes delay, and

"(Ii) undertake further investigation, or make reasonable efforts to
cause an investigation, to determine whether the defendant was convicted
of an offense that the defendant did not commit"

Much is also wrong with this proposed rule. First, this proposed section is higWy

controversial among the members of the Commission. The minority correctly stated that

proposed Rule 3.8(g)(1) creates a lack of clarity as to how a prosecutor located in a jurisdiction

that did not obtain a conviction would know whether the information is "new, credible, and

material creating a reasonable likelihood ..." The majority of the Commission' erroneously

responded that this provision was added to create a higher standard and to cause prosecutors to

err on the side of disclosure. The majority's reasoning is further flawed because the rule does

not appear to take into consideration the practical realities of both the geographic size and

population of California. For example, in California, there are 58 counties6 and 480 cities.7 To

impose a sanctionable ethical burden upon prosecutors requiring them to know of exculpatory

post·conviction evidence in stranger jurisdictions is simply unrealistic. This is especially true

where a prosecutor, who is a stranger to a case, can have no meaningful way of evaluating the

importance of the supposedly exculpatory evidence.

Second, the Commission's Report cQnceming "Proposed Rule 3.8, Special

Responsibilities of Prosecutor," State Variations, at 102.105, notes that only two smaller states,

Wisconsin and Delaware, have adopted this rule. The New York Court of Appeals rejected a

proposal to adopt a rule based upon proposed Rule 3.8(h). The North Carolina State Bar Ethics

Subcommittee similarly voted to reject the proposed rule in its entirety. This proposed rule has

thus garnered little support throughout the United States.

6 See California State Association of Counties
(http://www.csac.counties.orglimages/public/CA County Map High Res.pdf)

7 See Califomia League of Cities
(http://www.cacities,org/resource files/2045 5.city%20list.pdf)
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Third, as a general rule, amember of the State Bar has no ethical obligation to act on a

case to which the member isa stranger. There is no reason why prosecutors should be singled

out for this unduly burdensome and unfair treatment.

Fourth, in order to avoid the risk of ethical sanctions, prosecutors will cause an "evidence

dump" whenever any potentially exculpatory evidence comes to their attention that may question

the defendant's guilt, no matter how remote that evidence is to the case. This will result in the

receiving prosecutors or courts giving little consideration to the ,"evidence dump." If, however,

the "evidence dump" is always treated with studious follow-up, this will cause a waste of

,preciously scare prosecutorial and judicial resources, given that in most instances the; "evidence

dump" will have rio meaningful value.

Fifth, proposed Rule 3.8(g) greatly expands the duties of a prosecutor for post-conviction

discovery. In In re Steele, supra, 32 Ca1.4th 682, 700, the Supreme Court pragmatically rejected

an expansive duty to disclose post conviction evidence:

"The duty of disclosure exists to avoid 'an unfair trial to the accused'

(Brady, supra, 373 U.S. at p. 87) or 'to ensure th~t a miscarriage ofjustice

does not occur' (United States Y, Bagley, supra, 473 U,S. at p. 675).

Requiring the prosecution, on its own, to disclose information that might

fit some defense theory but is irrelevant to the prosecution evidence or

theory of the case is generally not necessary to ensure a fair trial. Because

mitigation is often ""in the eye of the beholder"" (Burger Y, Kemp

(1987) 483 U,S. 776, 794) the defense will know far better than the

prosecution what evidence fits its theory of the case and what evidence

does not. Because the defense can offer virtually anything about the

defendant personally that it considers mitigating, virtually anything

regarding the defendant can be exculpatory if the defense considers it so.

Thus, evidence whose exculpatory nature is not obvious might become

exculpatory whenever the defense so claims. But the duty to disclose

evidence cannot extend to evidence the prosecution had no reason to

believe the defense would consider exculpatory. Requiring the prosecution

tO,as the high court put it, 'assist the defense in making'its case' (United

States Y. Bagley, supra, at p. 675, fn. 6) is unnecessary when it comes to
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potential mitigating evidence regarding the defendant personally. It would

also be overly burdensome. It is one thing to expect the prosecution to

know about its own case and to provide the defense with evidence

weakening that case. It is quite different to expect it to be alert to

irtfonnation unrelated to its case that might support ~ defense theory,

especially given the unlimited range of potentially mitigating evidence."

VII.

PROPOSED RULES 3.8(D) AND (G) WILL CAUSE A
SIGNIFICANT INCREASE IN COSTS TO THE CITY
ATTORNEY'S OFFICE, WHICH DOES NOT HAVE THE
RESOURCES DUE TO DEVASTATING BUDGET AND
PERSONNEL CUTBACKS.

Proposed Rules 3.8(d), (g) both impose a new, heavy fiscal strain upon the Los Angeles

City Attorney's Office Criminal Branch and the office as a whole, Proposed Rule 3.8(d) will

burden City Attorney prosecutors with substantial pre-trial discovery, including the filing of

Pitchess motions, Proposed Rule 3.8(g) will burden our prosecutors with significantly greater,

and frequently superfluous, obligations to disclose post-conviction exculpatory evidence.

This Office's fiscal resources have been severely strained due to budgetary cutbacks over

the last 24 months. Specifically, the City Attorney's overall budget in the last 24 months has

been cut by 28%. In the last 13 months alone, the total staff of the City Attorney's Office has

been reduced by 15%, i, e" 150 employees. The number of attorneys assigned to the Criminal

Branch in the last year was reduced by 27%, from 290 attorneys to the current 2I 8 attorneys.. At

the same time, the City Attorney's Criminal Branch caseload remains exceedingly high.

Bluntly stated, the Los Angeles City Attorney's Office does not have the resources to

both protect the People of California at the present high level of service, and meet the new

burdensome obligations under both proposed Rules 3.8(d) and (g). The adoption of proposed

Rules 3,8(d) and (g) will force the City Attorney's Office into a completely unacceptable

Hobson's choice of choosing between maintaining the highest level of ethical practice and

reducing its high level of public protection. This devastating choice is one which the City

Attorney's Office should not be forced to make.

12
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In the context of Pitchess motions, the Los Angeles City Attorney's Office processes as

many as 5,000 Pitchess motions per year, the vast majority of which are filed by criminal

defendants. Rule 3.8 will cause 'an increase in the number of Pitchess motions flIed by

prosecutors that will further strain the City Attorney's scarce resources. Due to budgetary

cutbacks in the last year, there was a 23% reduction in full time Pitchess motion attorneys, from

nine to seven attorneys.

The prospect of prosecutors filing more Pitchess motions and further taxing the scarce

resources ofboth the City Attorney's Office and courts is especially painful when those motions

are filed by City Attorney prosecutors and defended by City Attorney Pitchess motion attorneys.

When this occurs, there will be a conflict of interest and the City Attorney's Office will be forced

to retain very expensive outside counsel, with resources it does not possess, to defend against the

Pitchess motions. For proposed Rules 3.8(d) and (g) to force the City Attorney's Office to pay

for very expensive outside counsel to defend against Pitchess motions brought by the City

Attorney's Criminal Branch will further cut deep into the bone of the City Attorney's budget. As

a practical matter, the City Attorney will be forced to divert budgetary allocations from already

overtaxed and unfunded City Attorney services in order to pay for the conflicts unnecessarily

created by proposed Rules 3.8(d) and (g). Accordingly, the Commission should substantially

revise both proposed Rules 3.8(d) and (g) as recommended herein.

CONCLUSION

Based upon the foregoing, the Los Angeles City Attorney's Office respectfully requests

that the Commission substantially revise proposed Rules 3.8(d) and (g) because the subdivisions

conflict with California law, place undue burdens on prosecutors already strained resources and

will cause needless confusion and litigation. The Los Angeles City Attorney's Office further

requests that the Commission delete proposed Rules 3.8(b) and (f) in their entirety.

Sincerely,

WILLIAM W. CARTER
ChiefDeputy
Los Angeles City Attorney's Office
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