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ANTI-SLAPP LAW

PERSONAL COURT REPORTERSINC. V. RAND (2012) 205 CAL.APP.4TH 182

e Theanti-SLAPP statute provisionsdo not apply in contract disputeswherethereislittle
evidencethat thelitigation arisesfrom a desire to limit the free exercise of an
individual’s constitutional rights.

The plaintiff, Personal Court Reporters, claimed to have provided court reporting servicesto the
defendants and was owed $32,323.45. The defendants filed a motion to strike the complaint,
asserting that it was barred by California’s anti-SLAPP law, Code of Civil Procedure section
425.16. That statute bars lawsuits that curtail public participation by chilling an individual’s or
corporation’s exercise of constitutional rights to petition the government and engage in free
speech.

In an attempt to bring their fee dispute claim within the ambit of the anti-SLAPP statute, the
defendants alleged that after Personal Court Reporters provided services to the defendants'
clients, the lawyers protested that the fees charged were illegal, excessive, and unnecessary.
They claimed that, following their protests, the plaintiff sued them for the disputed fees.

In rejecting the defendants’ claim, the appellate court found that just because a lawsuit was filed
after some protected activity, here protesting the allegedly illegal and excessive fees, does not
mean that the lawsuit grew out of that action. Instead, the focus of the inquiry for purposes of the
anti-SLAPP statute is whether the gravamen of the lawsuit is aimed at barring protected activity,
not just if there were incidental references to, for example, free speech concerns. Here, the court
concluded the main thrust of the lawsuit was a fee dispute, in which the alleged free speech issue
was merely incidental. Therefore, there was no basis for invoking the anti-SLAPP statute.

As a further warning, the appellate court found the appeal of the trial court’s denial of the anti-
SLAPP motion was without merit and done only for purpose of delay. Citing Code of Civil
Procedure section 904 and California Rules of Court, rule 8.276(a)(1), it ordered the defendants
and their counsel to pay the plaintiff's attorneys' fees of $22,000.
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FREMONT REORGANIZING CORP. V. FAIGIN (2011) 198 CAL .APP.4TH 1153

o Allegationsthat the day after hewasfired aformer in-house counsel told authorities
about theclient's allegedly illegal conduct allow the company to pursue claimsthat the
lawyer breached hisfiduciary duty and duty of confidentiality.

e Thecompany'sadditional claimsthat the lawyer violated his dutiesunder a conflict of
interest rule and that heisliable for equitable indemnity cannot survivethe lawyer's
“special motion to strike” under California's anti-SLAPP law.

The court in Fremont Reorganizing Corp. addressed whether the anti-SL A PP statute required
dismissal of claimsin across-complaint brought by afinancia company-subsidiary against the
terminated in-house counsel of its parent company. The plaintiff was suing for wrongful
termination, and the financial company-subsidiary cross-complained for breach of fiduciary duty
and breach of confidence on grounds that counsel had wrongfully informed the Insurance
Commissioner the day after his termination that the parent company and the financial company-
subsidiary to which counsel had provided legal services were about to liquidate certain artwork
owned by yet another subsidiary, an insolvent insurer, for which a court had appointed the
Commissioner as liquidator.

The court first determined that all of the company’s claims -- for breach of confidence, breach of
fiduciary duty, equitable indemnity, and violation of rule 3-310(C), prohibiting the simultaneous
representation of clients with conflicting interests without informed written consent -- arose out
of protected activity within the ambit of the anti-SLAPP law. At the time former in-house
counsel made the statements to the Insurance Commissioner, the Commissioner was in the
process of liquidating the insolvent insurer-subsidiary and marshaling its assets. Such statements
therefore were within Code of Civil Procedure section 425.16(2) since they were made “in
connection with” an issue under consideration by a court in a judicial proceeding.

The court then concluded that the rule in Flatley v. Mauro (2006) 39 Cal.4th 299, which held that
an attorney’s attempted extortion of a litigation opponent was outside the protection of the anti-
SLAPP statute, was limited to allegations of criminal conduct. The conduct therefore could not
be considered “illegal” as a matter of law, as that term was used in Flatley.

The court also rejected the company’s reliance on cases holding that the anti-SLAPP law does
not apply in an action by a former client against its attorney for breach of professional duties.
Those cases, observed the Court, addressed instances where “the principal thrust of the particular
causes of action did not concern a statement made in connection with litigation, but concerned
some other conduct allegedly constituting a breach of professional duty.” In those cases, “any
statements made in connection with the litigation were merely incidental to the causes of action.”
By contrast, the statements company’s former in-house counsel made to the Insurance



Commissioner were at the heart of, rather than merely incidental to, the company’s claims
against him.

Having found that the company’s claims arose out of its former in-house counsel’s protected
activity, the Court of Appeal went on to hold that the company had established a probability of
prevailing on its claims for breach of fiduciary duty and breach of confidence, while not showing
a likelihood of prevailing on two other claims. The Court of Appeal began its analysis by
rejecting in-house counsel’s assertion that the litigation privilege, Civil Code section 47(b),
barred all of company’s claims: “The litigation privilege, if applicable, would preclude
essentially any action by a former client against an attorney for breach of professional duties
arising from communicative conduct in litigation on behalf of that client. We believe that to
allow litigation attorneys to breach their professional duties owed to their own clients with
impunity from civil liability would undermine the attorney-client relationship and would not
further the policies of affording free access to the courts and encouraging open channels of
communication and zealous advocacy.”

The Court of Appeal cited the California Supreme Court’s recent ruling in Oasis West Realty,
LLC v. Goldman (2011) 51 Cal.4th 811 for the proposition that “the prohibition against acting in
a manner that would injure a former client in any matter in which the attorney formerly
represented the client is not limited to the situation where the attorney concurrently or
successively represents another client with interests adverse to the former client.” Further
relying on Oasis West, the court ruled that the company had established a probability of
prevailing on its claims against in-house counsel for breach of fiduciary duty and breach of
confidence. The court found that evidence that in-house counsel served as staff counsel for the
financial-company subsidiary and that he was aware of the court order in the liquidation
proceedings that all of the financial company’s entities cooperate with the Commissioner in
connection with the liquidation supported the presumption that in-house counsel had acquired
confidential information in connection with representing the subsidiary. In light of the
presumption, the court found it reasonable to infer that he used that confidential information in
making his post-termination statements to the Insurance Commissioner about the allegedly
illegal imminent auction of the artwork by his former client. Such use of that information would
constitute a breach of the fiduciary duty and duty of confidence in-house counsel owed his
former clients. [Ethics Quarterly, 8.3.13 (October, 2011).]



ATTORNEYS’ FEES

GREENBERG GLUSKER FIELDS CLAMAN & MACHTINGER LLP V. ROSENSON
(2012) 203 CAL .APP.4TH 688

e Binding arbitration provided for by written contract under the California Arbitration
Act may follow nonbinding Mandatory Fee Arbitration Act (“MFAA”) arbitration if
invoked within the 30-day period specified in section 6204 of the Business & Professions
Code.

e A demand for arbitration within 30 days after service of the MFAA award prevents
such an award from becoming final; an action to compel arbitration isnot the only
method that may be used.

A fee dispute led to nonbinding arbitration before the Beverly Hills Bar Association pursuant to
the MFAA at the request of client, Bernard Rosenson.  Within 30 days following receipt of the
arbitration decision, Greenberg Glusker filed ademand for private arbitration, consistent with the
terms of the parties’ retainer agreement, which provided for arbitration of fee disputes before a
retired judge or justice in Los Angeles County. Rather than participate, Rosenson, filed a
petition to confirm the nonbinding arbitration award, which the trial court granted. Greenberg
Glusker appealed, and the Second District Court of Appeal reversed, finding that if the parties
had agreed in writing to binding arbitration, a demand for arbitration within 30 days after service
of the MFAA award prevents such an award from becoming final. Since an MFAA award is not
binding unless the parties agree in writing to make it binding any time after the dispute over fees,
costs or both has arisen, section 6204 of the Business and Professions Code provides that either
party can seek trial within 30 days after service of notice of the nonbinding arbitration award.
However, the appellate court noted that trial is not the only dispute resolution process available
after an MFAA award, pointing out that section 6201(c) of the statute references that “[t]he
action or other proceeding, may thereafter proceed subject [only] to the provisions of Section
6204” and that the California Supreme Court had determined in Schatz v. Allen Matkins Leck
Gamble & Mallory LLP (2009) 45 Cal.4th 557, that binding arbitration provided for by written
contract under the California Arbitration Act may follow nonbinding MFAA arbitration if
invoked within the 30-day period specified in section 6204. In so holding, the appellate court
rejected the argument that an action to compel arbitration in superior court is the only method
that may be used to prevent the finality of the MFAA award. The court noted that such a
requirement would run afoul of California law prohibiting an action to compel arbitration until it
can be alleged that the “opposing party refuses to arbitrate the controversy” and would be
inconsistent with the efficiency goals of arbitration.



LITTLE V. AMBERHOTEL CO. (2011) 202 CAL.APP.4TH 280

e A litigation opponent who induces a lawyer'sclient to bypassa valid attorneys lienin a
secret “walk-away” settlement is liable to the lawyer for interference with contract.

e Although clients have the final say on whether to accept a settlement offer, the deal
cannot effectively nullify the client's contractual duty to pay counsel from its prevailing
party fees.

In Little, the court held that alitigant is liable to opposing counsel for tortious interference with
contract if it induces its former adversary to thwart the lawyer's valid fee lien by waiving its right
to collect prevailing party feesin exchange for the litigant's promise to drop the appeal. The
court concluded that the lawyer's contractual right to collect his fee out of any court-awarded
fees and costs can't be so easily bypassed.

Although the client has the last word on whether to accept a settlement offer, the court said that
deal cannot be structured to make avalid attorneys' lien evaporate; any opponent who induces
the client to enter into such a settlement exposes itself to liability for tortious interference with
contract.

GIORGIANNI V. CROWLEY (2011) 197 CAL.APP.4TH 1462

e Small claims suit was effective to reject arbitration award where lawyer waived right to
collect amounts in excess of jurisdictional limit of court.

In Giorgianni, the court ruled that alawyer effectively rejected an adverse fee arbitration award
by filing arequest for trial de novo in small claims court, even though the amount of the award
exceeded that court's modest jurisdictiona limit.

In the arbitration, the lawyer claimed the client had an outstanding bill of $11,000; the client
claimed she had been overbilled by $40,000. The arbitration panel awarded the client nearly
$30,000. The lawyer challenged the award in small claims court. The client insisted that her
lawyer was stuck with the adverse arbitration because he didn't rgject it in time. Although the
state's Mandatory Fee Arbitration Act allows a dissatisfied party to disavow an arbitration award
by filing suit within 30 days, the client argued that the small claims court filing was not an
effective repudiation because that court has ajurisdictional limit of $5,000. The court disagreed,
holding that the lawyer's filing effectively rg ected the award because when he filed he explicitly
waived the right to collect anything more than the $5,000 jurisdictional amount. If the client
wants to confirm the larger amount that the arbitrators awarded her, the court added, she may file
aparallel action in superior court seeking to enforce that award.



CROCKETT & MYERSLTD. V. NAPIER, FITZGERALD & KIRBY LLP (2011) 664 F.3D 282

e Quantum meruit value of referral isone-third of fee.

A law firm's custom of paying one-third of its contingent fee for referralsis the most accurate
measure for gauging the quantum meruit value of a contested referral fee, the court ruled in
Crockett. In reaching the $100,000 award, the court reasoned that the receiving firm's practice of
paying a one-third referral fee was the most accurate yardstick for valuing the referral. One-third
of the total $500,000 original contingent fee comes to $166,666, the court said; but it reduced
that figure to $100,000 to account for the fact that the referring lawyer shrank the overall value
of the case by negotiating the client's contingent fee obligation from 40 percent down to one-
third of the recovery.

DZWONKOWSKI V. SPINELLA (2011) 200 CAL.APP.4TH 930

e Attorney-sole practitioner who prevailed in afee dispute arbitration against a former
client is entitled to recover attorney’s fees as costs when the attorney was represented by
another attorney-sole practitioner officed in another city who was listed as “of counsel”
to the prevailing attorney’s law offices.

The Court of Appeal affirmed thetrial court order awarding fees. There are three factors that
must be present for an award of attorney’s fees for a prevailing party under Civil Code section
1717: (1) an obligation to pay attorney’s fees; (2) the existence of an attorney-client relationship;
and (3) distinct interests between the attorney and the client. The court held all three factors
were present, even though the of counsel attorney had been the attorney responsible for
representing the client in the underlying litigation. That the attorney was of counsel to the
prevailing attorney’s law offices did not preclude the prevailing plaintiff-attorney and the of
counsel attorney from forming an attorney-client relationship.

The court noted that the rule announced in Tropev. Katz (1995) 11 Cal.4th 274, precluding
attorneys from recovering attorney’s fees when they represent themselves pro se, is a narrow one
that did not apply to the representation of the prevailing attorney in a fee dispute by the of
counsel attorney. Awarding fees in the context of such a representation is analogous to awarding
fees to corporations represented by in-house counsel (PLCM Group, Inc. v. Drexler (2000) 22
Cal.4th 1084, 1092-1094) or to a lawyer represented by other members of his or her law firm in a
matter concerning the lawyer’s personal interests. [Ethics Quarterly, 8.4.5 (January, 2012).]



COLLABORATIVE FAMILY LAW

ORANGE COUNTY BAR ASSOCIATION ETHICS OPINION 2011-01 (2011)

|ISSUE:

Can afamily lawyer enter into a collaborative law agreement consistent with her ethical duties,
notwithstanding the obligations and limitations typically imposed on the lawyersin such
agreements?

CONCLUSIONS:

The lawyer’s participation as a party to the Agreement, along with parties and lawyers
involved in a family law dispute, does not violate the California Rules of Professional
Conduct or other ethics law in California. The Agreement implements a permissible form of
limited scope representation. Specifically, the OCBA finds that:

(1) The lawyer must exercise competence in advising the client regarding optional processes,
including the likely outcomes with alternative processes, and advantages and disadvantages of
entering into the Agreement. In addition, the lawyer must competently perform the collaborative
process.

(2) The potential conflict of interest created by a collaborative law agreement does not require
the lawyer to withdraw from representation, and may be resolved by disclosure of the potential
adverse consequences of the conflict of interest to the client.

(3) Even when engaged in the collaborative law process, the lawyer must continue to satisfy his
or her duty of confidentiality, and may do so by obtaining the client’s informed consent to
disclosure of otherwise confidential information, including financial information, even without a
request for discovery.

(4) Entering into a collaborative law Agreement does not impermissibly restrict the lawyer’s
right to practice law. The limitation on the representation resulting from the Agreement, pursuant
to which the lawyer agrees not to represent the client in litigation, is a permissible limitation on
the scope of the representation.

(5) If the lawyer participating in a collaborative law Agreement must withdraw from
representation, the withdrawal must be accomplished without prejudice to the client other than
that inherent in and contemplated by the parties in entering into the Agreement.



CONFIDENTIALITY & ATTORNEY-CLIENT PRIVILEGE

COITO V. SUPERIOR COURT (2012) 54 CAL .4TH 480
e Statementsthat lawyersor their agentstake from witnesses ar e attorney work product.

The California Supreme Court decided that witness statements recorded by lawyers or their
agents are attorney work product entitled to at least qualified protection from discovery by
opponentsin civil litigation. The court also ruled that alist of witnesses from whom alawyer
took statements is presumptively not work product, but that a party may be able to establish
qualified or absolute protection for such alist under the circumstances.

Following the death of her child, amother filed a wrongful death action against the state and
others. Counsel for the state sent investigators to interview other children who witnessed the
events. Some of the children were interviewed, and those interviews were audio-recorded. The
mother's counsel requested that the state provide alist of the witnessesit had interviewed about
the incident, and any witness statements that had been taken. The Court reversed the court of
appeal, which had held that neither the witness list nor the statements themselves were protected
by the work product doctrine and that the state must provide the requested discovery.

In light of the origins and development of the work product doctrinein California, the Court
decided that witness statements obtained as aresult of an interview conducted by alawyer, or by
alawyer's agent at the lawyer's behest, constitute work product under California Code of Civil
Procedure section 2018.030. Witness statements would not exist but for the lawyer's initiative
and effort to obtain them, the Court reasoned.

Some recorded interviews, the Court said, may be entitled to absolute protection as revealing the
attorney's impressions, conclusions, opinions, or legal research or theories. On the other hand,
witness statements that lawyers obtain will not always reveal their thought process, such as when
alawyer sends an investigator to interview all witnesses listed in a police report and the
investigator asks the witnesses few if any questions. However, the Court decided that witness
statements obtained through an attorney-directed interview are always entitled as a matter of law
to at least qualified work product protection, which enables them to be withheld unless the
opposing party shows that denial of discovery will unfairly prejudice her preparation or result in
an injustice.
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BUYER'SDIRECT INC. V. BELK, INC. (C.D. CAL. APR. 24, 2012) NO. SACV 12-00370-
DOC (MLGx), 2012 WL 1416639

e Theattorney-client privilege extendsto communications with registered patent agents
who are nonlawyers, up until the patent isissued.

Acknowledging a deep split on the issue, the court in Buyer’s Direct concluded that the federal
policy of alowing applicants to use nonlawyer patent agents to represent them in proceedings
before the U.S. Patent and Trademark Office would be frustrated if the privilege were not
available for those communications. But the court decided that the rationale for extending the
privilege to nonlawyer patent agents disappears once the patent isissued.

The court noted that although traditionally the attorney-client privilege does not cover nonlawyer
representatives engaged in legal work, aline of cases recognizes an exception for registered
patent agents representing clients in proceedings before the PTO. The court cited authority
under federal law authorizing nonlawyer registered agents to pursue patent applications, and that
aclient's federally protected freedom to choose a nonlawyer registered patent agent would be
substantialy impaired if the attorney-client privilege were afforded to communications with
patent attorneys but not to communications with patent agents.

E-PASSTECHNOLOGIES, INC. V. MOSES & SINGER, LLP (N.D. CAL. AUG. 26, 2011)
NO. C09-5967 EMC (JSC), 2011 WL 3794889

e During the attorney-client relationship, if firm intended to separately and confidentially
represent itself in mattersthat involved a conflict of interest with the client, it had a duty
to disclose the conflict and obtain the client’s consent to the continued representation. If
it did not do so, the firm’s internal communications on such matters were not privileged.

E-Pass Technologies sued its former legal counsel, Moses & Singer, and one of its partners for
professional negligence, breach of fiduciary duty and negligent misrepresentation arising out of
representation in multiple patent infringement actions where summary judgment was granted
against E-Pass. During discovery, the defendants produced two privilege logs identifying about
87 documents from 2002 through 2009, generally described as email communication with
counsel. E-Pass moved to compel on grounds that the documents were not privileged because
the defendants represented E-Pass through 2008, communications were between counsel and
staff who represented E-Pass during the relevant time period, the defendants billed E-Pass for
some of the communications, and an undisclosed conflict of interest had developed at the time
they were made. The parties agreed to court resol ution through in camerainspection, and the
court turned to the decision in Thelan Reid & Priest LLP v. Marland (N.D. Cal. Feb. 21, 2007)
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2007 WL 578989, on whether intra-firm communications relating to the representation could be
withheld as privileged.

The Thelan court had recognized the value in encouraging attorneys to consult on legal and
ethical obligations to clients, and that arule requiring disclosure of all communications would
dissuade attorneys from doing so and would be costly if the firm had to refer such issuesto
outside counsel or terminate the representation. Y et, the firm owes fiduciary dutiesto a current
client that could conflict with that policy and eliminate a claim to privilege during the
representation. With that in mind, and applying the same approach to work product as privileged
communications, the Thelan court suggested it was taking a more moderate approach and
determined that the information should remain confidential until the firm learns the client may
have aclaim or that it needs client consent to continue a representation, and then it is subject to
disclosure. In Thelan, that meant that certain documents on the firm’s ethical and legal
obligations to the client would remain confidential, but that the firm would have to produce
certain documents relating to the conclusion of that consultation.

Applying that approach in E-Pass, the court undertook an analysis of each category of
documents. With regard to communications during the attorney-client relationship (the maority
related to the attorneys’ fees motion brought against E-Pass and the firm in the underlying
action), the court determined that if the firm intended to separately and confidentially represent
itself, it had a duty to disclose the conflict and obtain E-Pass’s consent to continued
representation. Because it did not do so, the communications were not privileged. With regard
to communications after the termination of the relationship, but for which time was billed to E-
Pass, the court stated that the firm was free to engage in internal communications at this stage,
but should have set up a separate billing system. There was no authority addressing when this
conduct results in a waiver of the privilege, and the court found it unnecessary to decide because
the documents were not relevant to E-Pass’s claims. With regard to communications involving
third parties (from E-Pass’s new counsel, but circulated to individuals within the defendant firm),
the court determined such communications with E-Pass’s new counsel were not privileged, nor
was the identity of the individuals at the firm who received them (noting they were on the
privilege log).

BILLERV. TOYOTA MOTOR CORP. (9TH CIR. 2012) 668 F.3D 655

e In an appeal by Biller, the Ninth Circuit affirmed an arbitrator's decision that found
that an attorney who served asformer in-house counsel for Toyota had violated his
sever ance agreement when he publicly posted information he previously agreed to keep
secret. Former in-house counsel was ordered to pay $2.6 million to the company.

Biller worked for Toyota as in-house counsel from the years 2003 to 2007. He alleged
constructive wrongful discharge relating to alleged unethical discovery practices of Toyota.
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Biller settled the claims with Toyota and signed a severance agreement that contained, among
other things, an agreement from Biller to refrain from disclosing confidential information gained
about Toyota— which was defined within the agreement.

After he left Toyota, Biller began a consulting business and used information on his business
website that Toyota alleged was confidential and in violation of the attorney-client privilege.
Toyota sued in order to obtain a temporary restraining order and permanent injunction to prevent
Biller from acting in violation of the attorney-client privilege, and Biller cross-complained
seeking a permanent injunction to prohibit Toyota from interfering in the practices of his
business.

The arbitrator found that the provisions of the severance agreement were enforceable, and found
for Toyota on all of its claims, including breach of contract and conversion.

The arbitration award was confirmed by a federal trial court — a result that the appeals court
declined to change. The Ninth Circuit also rejected arguments by Biller claiming the inaccuracy
of the ruling of the district court.

SAN DIEGO COUNTY BAR ASSOCIATION ETHICS OPINION 2011-1 (2011)

QUESTION PRESENTED:

May Attorney, under the California Rules of Professional Conduct and the State Bar Act, answer
a court’s question asking if she has any idea why her client is not in court, when Attorney is
aware of incriminating information that she suspects may explain her client’s absence?

ANSWER:

No. Under the California Rules of Professional Conduct and State Bar Act, Attorney may not
answer the court’s question in any fashion; she must respectfully decline to answer, citing her
ethical duty of confidentiality. This is true even though in jurisdictions that follow some version
of the ABA Model Rules the result may be different.
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CONFLICTSOF INTEREST

BELTRAN V. AVON PRODUCTS, INC. (C.D. CAL. JUNE 1, 2012) NO. 2:12-CV-02502-
CJC (ANx), 2012 WL 2108667

e Screening measuresdo not prevent afirm'simputed disqualification under California
law for a conflict arising from alawyer'sprior practice at another firm.

e Holdingindicatesthat courtsin California continue to reach varying conclusionson
whether screening can prevent imputation of lateral conflicts.

Rejecting the use of screening to avoid vicarious disqualification when alaw firm takesin a
lawyer with a conflict from another firm, the court disqualified alaw firm and its co-counsel
from representing the plaintiff in a putative class action because a member of the firm was privy
to the defendant's confidential information in his earlier work at another firm.

In Beltran, the court ruled that an ethical screen does not prevent a firm'simputed
disqualification when alawyer in the firm has key confidential information from work at another
firm. The court also found that even if screening were accepted, the procedures that were
implemented were inadequate to prevent vicarious disqualification because they were not set up
quickly enough, the former client was not notified of the screen in writing, and the lawyer's new
firmisasmall one. The lawyer's conflict must be imputed not only to his new firm, but also to a
second firm that is acting as co-counsel for the plaintiff.

“As a matter of law ... an ethical wall is insufficient to overcome the possession of confidential
information by the segregated attorney, except in very limited situations involving former
government attorneys now in private practice,” the court stated, citing a 1992 California
appellate case and a 1996 federal district court case applying California law. The decision did
not mention Kirk v. Great Am. Title Ins. Co.(2010) 108 Cal. Rptr.3d 620, which held that a law
firm's use of effective screening measures may in some circumstances enable the firm to avoid
vicarious disqualification based on an incoming lawyer's knowledge of client confidences
acquired at another private firm.

KENNEDY V. ELDRIDGE (2011) 201 CAL.APP.4TH 1197

e Judge properly disqualified attorney from representing his son in contentious custody
action brought by the mother of the attorney's grandchild.

e Attorney's family ties to party in custody proceeding and firm’s likely access to relevant
confid