
     1/  Accordingly, we need not address the rules governing representation of joint clients in the same matter.
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ISSUE: What are the duties of a lawyer who represents a corporation as its outside counsel, and who

also simultaneou sly represents  an officer of that corporation individually, when the lawyer

receives information that creates a con flict between the lawyer’s duties to the two clients?

DIGEST:  When an outside lawyer repre sents a corp oration and  also simultane ously represents a

corpora te constituent in an unrelated personal matter, information which the lawyer learns

from the constituent or as a result of representing the constituent is a client secret of the

constituent if the constituent asks the lawyer to keep the information confidential or if the

information is embarras sing or detrim ental to the co nstituent.  The lawyer may not provide

advice to the corporation on a matter which is a dverse to the  constituent, and  substantially

related to the  lawyer’s work fo r the constituen t, without the con stituent’s consen t.

Even if the lawyer owes no duty of confidentiality to the constituent, the lawyer owes a  duty

of undivided loyalty to the constituent while the constituen t is a current client.  T hat duty

prevents  the lawyer from advising the corporation adversely to the officer, without the

officer’s conse nt, while the officer is the  lawyer’s curren t client.

If the lawyer’s duty of competent rep resentation o f the corpo ration requ ires the lawyer to

provide advice to the corporation adv erse to the constituent, then the lawyer must withdraw

if providing such advice to the corporation would violate the lawyer’s duties to the

constituent.    The lawyer is not required to withdraw as to any other matter.  The lawyer must

withdraw in a manner that does not violate her duties to the corporation or to the officer.

AUTHOR ITIES 

INTERPRETED: Rules 3-110, 3-310, 3-500 and 3-700 of the Rules of P rofessional C onduct o f the State Bar

of California.

Business an d Profess ions Cod e section 60 68, subd ivision (e). 

STATEMENT OF FACTS

Lawyer serves as an outside attorney for a closely held corporation, Corp Lawyer handles mo st of Corp’s  general legal

matters, including alerting Corp to, and advising Corp about, potential liabilities.  Corp has been run for some time by

its two principal shareholders, Prexy, the President, and CFO, the Chief Financial Officer, who are old friends.  Lawyer

has represente d CFO  on a numb er of perso nal matters no t related to C orp.  Some of CFO’s p ersonal ma tters remain

pending, including the purchase and sa le of real and personal pro perty, a reckless driving charge, and fam ily matters.

Most  recently, CFO consulted Lawyer on a modification of a support matter relating to his former marriage, an d this

support issue remains open.  Lawyer does not represent Corp and CFO as joint clients on any single matter.1/

Lawyer learns that CFO might have sexually harassed several Corp employees.   We are  asked to co nsider Law yer’s

duties if she learns of the po ssible sexual harassment in either of two ways:  (1) CFO goes to Lawyer’s office and asks

to speak to Lawyer privately on a “personal matter,” Lawyer asks CFO  to continue, and CFO admits incidents of sexual



     2/  California Business and Professions Code section 6068, subdivision (e) requires Lawyer to "maintain inviolate the

confidenc e, and at eve ry peril to himse lf or herself to pre serve the secr ets, of his or her c lient.”

     3/  All further rule refe rences are to  the Rules of P rofessional C onduct.
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harassmen t; or (2) Prexy tells Lawyer that Prexy has learned of a particular incident of sexual harassment by CFO, plus

rumors of several others, and needs Lawyer’s advice concerning what Corp should do.

Lawyer has no written engagement agreemen t with CFO or with Corp and has not excluded from the scope of either

lawyer-client relationship matters relating to CFO’s employment with Corp.

DISCUSSION

I.  Lawyer’s Duty Where CFO Provides Information

The facts state that both Corp and CFO  are current clients of Lawyer on different matters.  If CFO informs Lawyer

privately about CFO’s harassment, with the objectively reasonable belief that CFO is speaking to Lawyer as CFO’s

personal la wyer, the inform ation CFO  conveys is  confidential and cannot be reve aled without CFO ’s approval.  (Bus.

& Prof. Co de, § 60 68, subd . (e).)2/  Client secrets, which section 6068, subdivision (e) requires an attorney to preserve,

are not limited to information that is within the scope of the attorney-client privilege.  That is, client secrets are not

limited only to information communicated confidentially  by a client to the client’s lawyer for the purpose of obtaining

legal advice. (See Evid. Code, § 952, which defines “confidential communication” for purposes of the attorney-client

privilege.)  In addition to  confidential info rmation that a  client provid es to his lawyer, a “c lient secret” als o includes

information that the lawyer gains as a result of the professiona l relationship an d which the c lient has reque sted to be kept

confidential or the disclosure of which would be embarrassing or wou ld likely be de trimental to the c lient.  (See Ca l.

State Bar Forma l Opns. Nos.  1996-146, 1986-87, 1981-58, and 1980-52 and L.A. Cty. Bar Opns. Nos. 456 (1990), 436

(1985 ), and 386  (1980) .)

The existing professional relationship between L awyer and CFO  might well have given CFO  a reasonable basis for

believing that he was speaking to Lawyer in her professional capacity and in confidence.  (See Miller v. Metzinger (1979)

91 Cal.App.3d 31, 39 [154 Cal.Rptr. 22]; see also Lister v. State Bar (1990)  51 Cal.3 d 1117 , 1126 [2 75 Cal.R ptr. 802].)

In that event, Lawyer would be obligated to preserve the confidentiality of CFO’s statements to Lawyer even if Lawyer

did not subjectively intend to provide legal advice to CFO when CFO asked to discuss a “personal” matter with Lawyer.

On the other han d, if the course o f dealing betw een Lawye r and CF O would  not permit C FO to  believe reasonably that

his “personal” discussion with Lawyer was in fact an attorney-client co nsultation, then L awyer wou ld not be obligated

as a matter of legal ethics to maintain that information in  confidenc e. (See, e.g., People  v. Gionis  (1995) 9 Cal.4th 1196

[40 Cal.Rptr.2d 456] [attorney disclaimed attorney-client relationship in advance of discussion]).

Assuming that CFO  did have a n objective ly reasonab le basis for be lieving that CF O was spe aking to Law yer in

confidence as CFO ’s personal a ttorney, then Lawyer’s duty to preserve CFO’s secrets would prevent Lawyer from

revealing any information about the sexual harassment that Lawyer learned directly from CFO or as a result of her

representa tion of CFO.  Such information would be embarrassing or detrimental to CFO.  This restriction means that

Lawyer could not reveal CFO’s admitted harassment to anyone affiliated with Corp, including Corp’s Board or Prexy.

Lawyer’s  duty to preserve CFO’s secrets could thus impede Lawyer’s ability to discharge her duties to Corp Lawyer has

a duty to  inform Corp of significant developments related to Lawyer’s representation of Corp under rule 3-500 of the

California  Rules of Professional Conduct3/ and Business and Professions Code section 6068, subdivision (m).  Further,

rule 3-110(A) imposes on Lawyer a duty to represent Corp competently.  Competent representation requires the

diligence, learning and skill “reasonably necessary for the performance of . . . [legal] service.”  (Rule 3-110(B).)  Here,

CFO’s  alleged sexu al harassme nt, which could  result in liability to Corp, appears to fall within the scope of Lawyer’s

representation of Corp, which includes alerting Corp to, and advising Corp about, potential liabilities.  Thus, L awyer’s
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duties to Co rp prob ably require  Lawyer to d isclose CF O’s alleged  sexual harass ment to Co rp and wo uld conflict with

any duty Lawyer owed to CFO to maintain information about the harassment in confidence.  Unless CFO were to give

Lawyer consent to d isclose CF O’s admiss ion of harassm ent to Corp , Lawyer wou ld have a co nflict of interest in

continuing to represent Corp concerning matters which  encomp ass CFO ’s harassmen t.  (See Cal. State Bar Formal Opn.

No. 1995-141 [a conflict of interest occurs when a lawyer’s ability to fulfill basic duties to a client is impeded by the

lawyer’s own interests extraneous to the lawyer-client relationship or by conflicting duties that the lawyer owes to another

present or fo rmer client].)

If CFO denies Lawyer permission to share with Corp the information that CFO has given to La wyer, then Lawyer must

withdraw from representing Corp on those matters to which the confidential information given to the lawyer b y CFO is

pertinent.   Rule 3-700(B)(2) requires withdrawal where “[t]he member knows or should know that continued employment

will result in a violation of these rules or of the State Bar Act.”  Lawyer’s inability to fulfill simultaneously her duties

to CFO  and Cor p with respe ct to the sexual h arassment w ould result in  a violation of the duties stated in the rules and

the State Bar Act and would therefore trigger Lawyer’s duty to withdraw, at least from those matters where his duties

to CFO  and Cor p conflict.

Lawyer may not need to withdraw from representing Corp altogether if she can fashion a more limited withdrawal that

does not imperil C FO’s con fidentiality.   In making suc h a limited withd rawal, howe ver, Lawyer m ust be careful to  avoid

an implicit disclosure of information abo ut CFO which La wyer otherwise could not d isclose expressly without violating

her duty of confidentiality to CFO.  Thus, Lawyer withdrawing only from representation concerning the terms and

conditions of CFO ’s employm ent might not b e the appro priate course of ac tion as it may resu lt in an implicit  disclosure

that CFO has engaged in conduct that may injure Corp.  In any withdrawal, Lawyer should take care to take “r easonab le

steps to avo id reasona bly foreseea ble prejud ice” to Co rp’s legal rights.  (R ule 3-700 (A)(2).)

II.  Duty of Lawyer Where Prexy Provides Information

We now turn to the second variant of the hypothetical, which posits that Lawyer learns of CFO’s alleged harassment from

Prexy,  the Preside nt of Corp , not from CF O.  Und er these facts, La wyer learns the in formation a bout CF O as a resu lt

of Lawyer’s representation of Corp, not CFO.  Thus Lawyer is not obligated to treat the information as CFO’s client

secret.   Nevertheless,  Lawyer still faces a potential conflict between Lawyer’s duties to Corp. and Lawyer’s duty of

loyalty to CFO.  An attorney owes a duty of loyalty “‘to p rotect his client in e very possib le way, and it is a violation of

that duty for him to a ssume a po sition adverse  or antagon istic to his client without the latter’s free and inte lligent consent.

. . .’”  (Santa Clara  County Co unsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 548 [28 Cal.Rptr.2d 617], quoting

Anderson v. Eaton (1930) 211 Cal. 113, 116 [293 P . 788].)  If Lawyer were to provide advice to Corp about how to react

to the allegations that CFO has committed sexual harassment, then Lawyer will be giving legal advice to C orp that is

adverse to  CFO.  Such advice would almost certainly involve potential adverse employment consequences to CFO, as

well as civil liability.

Lawyer may not cure  the conflict by un ilaterally drop ping CFO  as a client.  (Truck Ins. Exchange v. Fireman’s Fund

Ins. Co. (1992) 6 Cal.App.4th 1050, 1056-1057 [8 Cal.Rp tr.2d 228 ].)  Lawyer ma y, on the other h and, ask C FO to  waive

the duty of loyalty and  permit  Lawyer to advise Corp on the harassme nt topic.  (Flatt v. Sup erior Cou rt (1994) 9 Cal.4th

275 [36 Cal.Rptr.2d 537]. )   Be fore seeking  CFO’s co nsent, howev er, Lawyer m ust consider  whether Law yer would

thereby violate her duty of confidentiality to Corp.  Here, for instance, if Prexy had indicated a desire to handle the matter

confidentially, Lawyer wo uld not be fre e to annou nce Lawye r’s knowledg e of the allegatio ns to CFO  without Cor p’s

consent.

If Corp will no t allow Lawye r to seek CF O’s conse nt, or if CFO  declines to w aive the duty o f loyalty, then Lawyer must

withdraw from representing Corp if Lawyer cannot advise Corp competently without violating Lawyer’s duty of

undivided loyalty to CFO.  Lawyer is obligated to withdraw from representing Corp only to the extent necessary to

resolve the conflict of interest.  On the facts presen ted to us, we believe that Lawyer would have to withdraw from her

representation of Corp to the extent that Lawyer’s representation includes identifying and assessing potential claims

against Cor p arising from  CFO’s co nduct.
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If CFO co nsents to  Lawyer representing Corp concerning CFO’s alleged harassment, then Lawyer must consider whether

she is capable of advising Corp on the harassment topic competently without regard to her professional or other

relationship  with CFO.  If Lawyer does not believe she can provide advice to Corp about CFO based on independ ent and

objective professiona l judgmen t, then Lawyer sh ould not un dertake to p rovide suc h advice.  La wyer should  also consult

Rule 3-310(B), which requires written disclosure of certain personal relationships and interests.  Here, Lawyer likely has

a professional relationship with CFO which must be disclosed in writing to Corp because  CFO is a party to the matter

on which Lawyer will advise Corp.  (Rule 3-310(B)(1).)  In addition, Lawyer may have a p rofessional re lationship with

a person (CFO) likely to be substantially affected by the outcome of Lawyer’s advice on CFO’s alleged harassment, thus

triggering written d isclosure to C orp unde r Rule 3-31 0(B)(3 ).  

III.  Prevention of Conflicts in Corporate Practice

Outside corporate counsel sometimes are requested to perform legal services fo r corpor ate constituen ts, especially

corpora te directors, officers, and managers.  Such personal legal services to corporate constituents usually can be

provided without any co nflict or violation  of the Rules o f Profession al Condu ct.  Howev er, on occ asion a lawyer ’s

representation of a corporation and certain corporate constituents on unrelated matters can lead to potential or actual

conflicts of interests, as demonstrated by the factual scenario we analyze above.  Lawyers who represent both a

corporation and certain constituents on unrelated matters should be alert for such situations as they arise.

This  opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of

California.  It is advisory only.  It is not binding on the courts, the State Bar of California, its Board of Governors, any

persons or tribunals charged with regulatory responsibilities, or any member of the State Bar.


