
 

Rule 5.5 [1-300] Unauthorized Practice of Law; Multijurisdictional Practice of Law 
(Commission’s Proposed Rule Adopted on May 30, 2015 – Clean Version) 

(a) A lawyer admitted to practice law in California shall not: 

(1) practice law in a jurisdiction where to do so would be in violation of 
regulations of the profession in that jurisdiction.  

(2) knowingly* assist a person* or entity in the unauthorized practice of law. 

(b) A lawyer who is not admitted to practice law in California shall not:  

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for 
the practice of law; or  

(2) hold out to the public or otherwise represent that the lawyer is admitted to 
practice law in California. 

Comment 

Paragraph (b)(1) prohibits lawyers from practicing law in California unless otherwise 
entitled to practice law in this state by court rule or other law.  See, e.g., California 
Business and Professions Code, §§ 6125 et seq.  See also California Rules of Court, 
rules 9.40 (counsel pro hac vice), 9.41 (appearances by military counsel), 9.42 (certified 
law students), 9.43 (out-of-state attorney arbitration counsel program), 9.44 (registered 
foreign legal consultant); 9.45 (registered legal services attorneys), 9.46 (registered in-
house counsel), 9.47 (attorneys practicing temporarily in California as part of litigation), 
and 9.48 (non-litigating attorneys temporarily in California to provide legal services). 
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PROPOSED RULE OF PROFESSIONAL CONDUCT 5.5 
(Current Rule 1-300) 

Unauthorized Practice of Law; Multijurisdictional Practice of Law 

EXECUTIVE SUMMARY 

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has 
evaluated current rule 1-300 (Unauthorized Practice of Law) in accordance with the 
Commission Charter, with a focus on the function of the rule as a disciplinary standard, and with 
the understanding that the rule comments should be included only when necessary to explain a 
rule and not for providing aspirational guidance. In addition, the Commission considered the 
national standard of the American Bar Association (“ABA”) counterpart, Model Rule 5.5 
(Unauthorized Practice of Law; Multijurisdictional Practice of Law). The Commission also 
reviewed relevant California statutes, rules, and case law relating to the issues addressed by 
the proposed rules. The result of the Commission’s evaluation is proposed rule 5.5 
(Unauthorized Practice of Law; Multijurisdictional Practice of Law).  This proposed rule has been 
adopted by the Commission for submission to the Board of Trustees for public comment 
authorization. A final recommended rule will follow the public comment process.  

Proposed rule 5.5 amends current rule 1-300. In substance, it continues the prohibitions in rule 
1-300 against aiding any person or entity in the unauthorized practice of law and against a 
member of the California bar practicing law in another jurisdiction in violation of the regulations 
of that other jurisdiction. However, the Commission is recommending that the rule also include 
the Model Rule 5.5 prohibitions against a lawyer who is not admitted to practice in California  
from maintaining an office or systematic presence in California and falsely holding out that he or 
she is admitted to practice law in California. 

The main issue considered by the Commission in studying this rule was whether to propose 
paragraph (b) that implements the Model Rule prohibitions against a lawyer who is not admitted 
to practice in California from: (i) maintaining an office or systematic presence in California; and 
(ii) from holding out that he or she is admitted to practice law in California. Although the 
Commission recognized that such conduct presently is governed by well-established State Bar 
Act prohibitions against the unlawful practice of law (see Business and Professions Code §6125 
et seq.), the Commission nevertheless recommends this amendment to the current rule.  Three 
of the Commission’s reasons for this change are set forth below. 

First, proposed rule 5.5 would serve as an entry point for out-of-state lawyers considering 
whether to practice in California and proposed paragraph (b) alerts such lawyers to limitations 
on their potential authorization to practice in California even if they believe that they would 
qualify to do so under one of the multijurisdictional practice of law (“MJP”) provisions in the 
California Rules of Court (i.e., MJP Rule of Court 9.46 authorizing a registered in-house counsel 
to engage in a limited practice exclusively for that lawyer’s employer). 

Second, proposed paragraph (b) would prohibit all non-admitted lawyers, including those 
persons authorized to practice in California under the Rules of Court (i.e., under the MJP rules, 
the pro hac vice rule, and other rules) from holding himself or herself out to the public or 
otherwise representing that he or she is admitted to practice law in California as a member of 
the State Bar. For example, a non-admitted lawyer who is given narrow permission by a trial 
judge to appear as counsel pro hac vice in a single case should not thereafter hold himself or 
herself out as being admitted in California as that would be a misleading representation that the 
lawyer enjoys the same unlimited privilege of practicing law as an active member.   
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Third, proposed paragraph (b) would be a necessary predicate in the black letter of the rule for 
the important information provided in the proposed comment to the rule concerning California’s 
regulatory structure for MJP which differs substantially from that in other jurisdictions where 
regulation of  MJP is found in the Rules of Professional Conduct.  In California, MJP is “codified” 
in the Rules of Court.  The comment identifies the categories of authorized practice of law 
available to qualified lawyers who are not admitted in California and includes citations to the 
applicable Rules of Court.  
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Rule 5.5 [1-300] Unauthorized Practice of Law; Multijurisdictional Practice of Law 
(Redline Comparison of the Proposed Rule to Current California Rule) 

(A)  A member shall not aid any person or entity in the unauthorized practice of law. 

(a) A lawyer admitted to practice law in California shall not: 

(1)(B) A member shall notpractice law in a jurisdiction where to do so would be in 
violation of regulations of the profession in that jurisdiction.  

(2) knowingly* assist a person* or entity in the unauthorized practice of law. 

(b) A lawyer who is not admitted to practice law in California shall not:  

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for 
the practice of law; or  

(2) hold out to the public or otherwise represent that the lawyer is admitted to 
practice law in California. 

Comment 

Paragraph (b)(1) prohibits lawyers from practicing law in California unless otherwise 
entitled to practice law in this state by court rule or other law.  See, e.g., California 
Business and Professions Code, §§ 6125 et seq.  See also California Rules of Court, 
rules 9.40 (counsel pro hac vice), 9.41 (appearances by military counsel), 9.42 (certified 
law students), 9.43 (out-of-state attorney arbitration counsel program), 9.44 (registered 
foreign legal consultant); 9.45 (registered legal services attorneys), 9.46 (registered in-
house counsel), 9.47 (attorneys practicing temporarily in California as part of litigation), 
and 9.48 (non-litigating attorneys temporarily in California to provide legal services). 
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COMMISSION’S PROVISIONAL REPORT AND RECOMMENDATION:  
RULE 5.5 [1-300] 

Commission Drafting Team Information 

Lead Drafter: Mark Tuft 
Co-Drafters:  Jeffrey Bleich, Hon. Karen Clopton 

Meeting Date at which the Rule was discussed:  May 30, 2015 

Action Summary Approval Date: June 26, 2015 
 

I. CURRENT CALIFORNIA RULE 1-300 

Rule 1-300 Unauthorized Practice of Law 

(A)  A member shall not aid any person or entity in the unauthorized practice of law. 

(B)  A member shall not practice law in a jurisdiction where to do so would be in violation of 
regulations of the profession in that jurisdiction. 

II. COMMISSION’S RECOMMENDATION AND VOTE 

The Commission voted to recommend a proposed amended rule as set forth below in Section 
III. 

At the Commission’s May 30, 2015 meeting, 15 members present voted to adopt this 
recommendation with Mr. Ham voting no. 

III. COMMISSION’S PROPOSED RULE 5.5 [1-300] (CLEAN) 

Rule 5.5 [1-300] Unauthorized Practice of Law; Multijurisdictional Practice of Law 

(a) A lawyer admitted to practice law in California shall not: 

(1) practice law in a jurisdiction where to do so would be in violation of regulations of 
the profession in that jurisdiction.  

(2) knowingly* assist a person* or entity in the unauthorized practice of law. 

(b) A lawyer who is not admitted to practice law in California shall not:  

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for the 
practice of law; or  

(2) hold out to the public or otherwise represent that the lawyer is admitted to 
practice law in California. 
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Comment 

Paragraph (b)(1) prohibits lawyers from practicing law in California unless otherwise entitled to 
practice law in this state by court rule or other law.  See, e.g., California Business and 
Professions Code, §§ 6125 et seq.  See also California Rules of Court, rules 9.40 (counsel pro 
hac vice), 9.41 (appearances by military counsel), 9.42 (certified law students), 9.43 (out-of-
state attorney arbitration counsel program), 9.44 (registered foreign legal consultant); 9.45 
(registered legal services attorneys), 9.46 (registered in-house counsel), 9.47 (attorneys 
practicing temporarily in California as part of litigation), and 9.48 (non-litigating attorneys 
temporarily in California to provide legal services). 

IV. COMMISSION’S PROPOSED RULE 5.5 [1-300] 
(REDLINE TO CURRENT CALIFORNIA RULE 1-300) 

Rule 5.5 [1-300] Unauthorized Practice of Law; Multijurisdictional Practice of Law 

(A)  A member shall not aid any person or entity in the unauthorized practice of law. 

(a) A lawyer admitted to practice law in California shall not: 

(1)(B) A member shall notpractice law in a jurisdiction where to do so would be in 
violation of regulations of the profession in that jurisdiction.  

(2) knowingly* assist a person* or entity in the unauthorized practice of law. 

(b) A lawyer who is not admitted to practice law in California shall not:  

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for the 
practice of law; or  

(2) hold out to the public or otherwise represent that the lawyer is admitted to 
practice law in California. 

Comment 

Paragraph (b)(1) prohibits lawyers from practicing law in California unless otherwise entitled to 
practice law in this state by court rule or other law.  See, e.g., California Business and 
Professions Code, §§ 6125 et seq.  See also California Rules of Court, rules 9.40 (counsel pro 
hac vice), 9.41 (appearances by military counsel), 9.42 (certified law students), 9.43 (out-of-
state attorney arbitration counsel program), 9.44 (registered foreign legal consultant); 9.45 
(registered legal services attorneys), 9.46 (registered in-house counsel), 9.47 (attorneys 
practicing temporarily in California as part of litigation), and 9.48 (non-litigating attorneys 
temporarily in California to provide legal services). 
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V. OCTC / STATE BAR COURT COMMENTS 

 JAYNE KIM, OCTC, 4/20/2015: 

Rule 1-300(B) should be amended to prohibit not only the practice of law in a jurisdiction 
where to do so would be in violation in that jurisdiction, but also holding oneself out as entitle 
to practice law in a jurisdiction where one is not entitled to do so. This would clarify rule 1-
300(B) and conform it to Business and Professions Code, sections 6125 and 6126. 
 

 State Bar Court: No comments received from State Bar Court. 

VI. COMPARISON OF PROPOSED RULE TO APPROACHES IN OTHER 
JURISDICTIONS (NATIONAL BACKDROP) 

Adoptions of Model Rule 5.5. As discussed below in the section on state adoptions of Model 
Rule 5.5, most jurisdictions have adopted some version of current Model Rule 5.5 that includes 
the model rule’s multijurisdictional practice provisions. 

 Illinois Rule 5.5 is representative of how Model Rule 5.5 has been adopted or revised in the 
various jurisdictions: 

Illinois Rule 5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law 

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the 
legal profession in that jurisdiction, or assist another in doing so. 

(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 

(1) except as authorized by these Rules or other law, establish an office or other 
systematic and continuous presence in this jurisdiction for the practice of law; or 

(2) hold out to the public or otherwise represent that the lawyer is admitted to 
practice law in this jurisdiction. 

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that: 

(1) are undertaken in association with a lawyer who is admitted to practice in this 
jurisdiction and who actively participates in the matter; 

(2) are in or reasonably related to a pending or potential proceeding before a tribunal 
in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is 
authorized by law or order to appear in such proceeding or reasonably expects to be 
so authorized; 

(3) are in or reasonably related to a pending or potential arbitration, mediation, or 
other alternative dispute resolution proceeding in this or another jurisdiction, if the 
services arise out of or are reasonably related to the lawyer's practice in a jurisdiction 
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in which the lawyer is admitted to practice and are not services for which the forum 
requires pro hac vice admission; or 

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably 
related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to 
practice. 

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended 
from practice in any jurisdiction, may provide legal services in this jurisdiction that: 

(1) are provided to the lawyer's employer or its organizational affiliates and are not 
services for which the forum requires pro hac vice admission; or 

(2) are services that the lawyer is authorized to provide by federal law or other law of 
this jurisdiction. 

Jurisdictions that have not adopted Model Rule 5.5’s MJP Provisions. As noted below under 
state adoptions of Model Rule 5.5, there are four jurisdictions, that have rules substantially 
similar to California Rule 1-300.  They are: 

 Hawaii Rule 5.5 

A lawyer shall not: 

(a)   practice law in a jurisdiction where doing so violates the regulation of the legal 
profession in that jurisdiction; or 

(b)  assist a person who is not a member of the bar in the performance of activity that 
constitutes the unauthorized practice of law; or 

(c)   allow any person who has been suspended or disbarred and who maintains a 
presence in an office where the practice of law is conducted by the lawyer to have any 
contact with the clients of the lawyer either in person, by telephone, or in writing or to 
have any contact with persons who have legal dealings with the office either in person, 
by telephone, or in writing. 

 Mississippi Rule 5.5 

A lawyer shall not: 

(a) practice law in a jurisdiction where doing so violates the regulation of the legal 
profession in that jurisdiction; or  

(b) assist a person who is not a member of the bar in the performance of activity that 
constitutes the unauthorized practice of law. 
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 Montana Rule 5.5 

A lawyer shall not: 

(a) practice law in a jurisdiction where doing so violates the regulation of the legal 
profession in that jurisdiction; or 

(b) assist a person who is not a member of the bar in the performance of activity that 
constitutes the unauthorized practice of law. 

 Texas Rule 5.05 

A lawyer shall not: 

(a) practice law in a jurisdiction where doing so violates the regulation of the legal 
profession in that jurisdiction; or 

(b) assist a person who is not a member of the bar in the performance of activity that 
constitutes the unauthorized practice of law. 

The ABA State Adoption Chart for Model Rule 5.5, which is analogous to rule 1-300, was last 
revised on May 5, 2015, and is posted at: 

 http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc
_5_5.authcheckdam.pdf [Last visited 5/7/15] 

In addition, the ABA has issued an Adoption Chart regarding the various jurisdictions’ adoption 
of the multijurisdictional practice (MJP) principles contained in Model Rule 5.5, last revised on 
April 28, 2014. It is posted at: 

 http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/quic
k_guide_5_5.authcheckdam.pdf [Last visited 5/10/15] 

 Fourteen jurisdictions have adopted a rule of professional conduct identical to Model Rule 
5.5 (AK, AR, IL, IN, IA, MD, MA, NE, NH, RI, UT, VT, WA, WV);  

 Thirty jurisdictions have adopted a rule of professional conduct substantially similar to Model 
Rule 5.5 (AL, AZ, CO, CT, DE, FL, GA, ID, KS, KY, LA, ME, MI, MN, MO, NV, NJ, NM, NC, 
ND, OH, OK, OR, PA, SC, SD, TN, VA, WI, WY);  

 Two jurisdictions (CA, DC1) have rules of court that address substantially the same issues 
as are addressed in Model Rule 5.5;  

 Four jurisdictions have adopted a rule of professional conduct substantially different from 
Model Rule 5.5 (HI, MS, MT, TX); these jurisdictions have retained their version of Model 

                                                
1  See D.C. App. Rule 49, available at: http://www.dccourts.gov/internet/documents/rule49.pdf 
[Last visited 5/10/15] 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_5_5.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_5_5.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/quick_guide_5_5.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/quick_guide_5_5.authcheckdam.pdf
http://www.dccourts.gov/internet/documents/rule49.pdf
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Rule 5.5 that pre-dates the 2002 Ethics 2000 revisions to Model Rule 5.5, as well as the 
2003 ABA MJP Commission revisions to Model Rule 5.5, and are similar to current 
California Rule 1-300. 

 One jurisdiction has a recommendation before its highest court to adopt a rule substantially 
similar to Model Rule 5.5 (NY). 

VII. CONCEPTS ACCEPTED/REJECTED; CHANGES IN DUTIES;  
NON-SUBSTANTIVE CHANGES; ALTERNATIVES CONSIDERED 

 Concepts Accepted (Pros and Cons): A.
1. Changing the title of the current rule by adding “Multijurisdictional Practice of Law” 

o Pros: Referring to multijurisdictional practice (“MJP”) more accurately describes the 
content of the proposed rule with the addition of paragraph (b). More important, 
because California addresses MJP in Rules of  Court, (e.g., Rules 9.40 – 9.48) but 
the ABA Model Rules and most jurisdictions address MJP in their Rules of 
Professional Conduct, proposed rule 1-300, which would apply to out-of-state lawyers 
authorized to practice in California. The change would provide such lawyers (who 
would naturally expect to find the MJP rules in the CRPC’s) with an important point of 
reference for locating the relevant California regulations concerning MJP. 

o Cons: None identified so long as paragraph (b) is included in the rule. 

2. Changing the rule number to correspond to the ABA Model Rules numbering and 
formatting (e.g., lower case letters) 
o Pros:  It would facilitate the ability of lawyers from other jurisdictions who are 

authorized to practice in California, (see current rule 1-100(D)(1), which recognizes 
that reality, and rules such as the rule for pro hac vice admission, Rule of Court 9.40) 
to find the California rule corresponding to their jurisdiction’s rule, thus permitting 
ease of determining whether California imposes different duties.  It would also 
facilitate the ability of California lawyers to research case law and ethics opinions 
that address corresponding rules in other jurisdictions, which would be of assistance 
in complying with duties, particularly when California does not have such authority 
interpreting the California rule. As to the “Con” that there is a large body of case law 
that cites to the current rule numbers, the rule numbering was drastically changed in 
1989 and there has been no apparent adverse effect. A similar change in rule 
numbering of the Rules of Court was implemented in 2007, also with no apparent 
adverse effect.  A substantial majority of jurisdictions have been successful in 
converting to the Model Rule numbering system without apparent adverse 
consequences.  California lawyers are familiar with the ABA Model Rule numbering 
system in having to pass the MPRE to be admitted to practice law in California.  The 
number of lawyers admitted to practice in ABA Model Rule states and authorized to 
practice in California has increased significantly since California's rules were last 
updated.  

o Cons: There is a large body of case law that cites to the current rule numbers and 
California lawyers are presumed to be familiar with that numbering system. 
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3. Substitute the term “lawyer” for the term “member”. 
o Pros: The rule's use of “member” departs from the approach taken in the rules in 

every other jurisdiction, all of which use the term “lawyer.” More important, using 
“lawyer” is particularly apt in proposed rule 1-300, which addresses in paragraph (b) 
the concept of MJP, i.e., the practice of law in California by lawyers who by definition 
are not admitted in California.  It is more accurate to draw a distinction between a 
“lawyer admitted to practice law in California” (paragraph (a)) and a “lawyer who is 
not admitted to practice law in California” (paragraph (b)) than to have the distinction 
rest on a term, “member,” that is familiar only in California. 

o Cons: Retaining “member” would carry forward a term that has been in use in the 
California Rules for decades. 

4. Add the phrase “admitted to practice law in California” 
o Pros: See Pros for substituting “lawyer” for “member,” above. Implied in the decision 

to substitute “lawyer” for member is the need to add the phrase “admitted to practice 
law in California” to demarcate that paragraph (a) applies to lawyers who are 
“admitted” to practice law in California, i.e., members of the California bar.) 

o Cons: None identified if “lawyer” is substituted for “member.” 

5. Reverse the order of current rule 1-300(A) and (B) in the proposed rule as proposed 
paragraphs (a)(2) and (a)(1), respectively. 
o Pros: First, addressing the lawyer’s own unauthorized practice (current paragraph 

(A)) logically should be addressed in the rule before the lawyer’s assisting another 
person’s unauthorized practice. Second, this logic was apparently recognized by the 
ABA in 1983 when the Kutak Commission similarly reversed the order of the 
concepts when it revised ABA Code of Professional Responsibility (“ABA Code”), DR 
3-101, from which Rule 1-300 is derived, and renumbered it MR 5.5. Third, the 
switch removes an unnecessary difference between California and the trend in 
nearly every other jurisdiction to first address the lawyer’s own violation and then 
address the lawyer assisting in a violation. Fourth, a non-substantive change is to 
place current (A) and (B) as subparagraphs (2) and (1) of proposed paragraph (a), 
respectively.  This latter change tracks the organization of Model Rule 5.5, with 
proposed paragraph (a) applying to lawyers “admitted” in California and proposed 
paragraph (b) applying to lawyers “not admitted” in California and would provide less 
confusion if the concept of MJP is included in rule 1-300.  Finally, setting out the 
provisions in proposed rule 5.5(a) as subparagraphs provides for better clarity.  

o Cons: None identified if “lawyer” is substituted for “member.” 

6. In proposed rule 1-300(a)(2) [current 1-300(B)], include the word “knowingly” to modify 
“assist.” 
o Pros: Including “knowingly” in the rule would apply a mens rea requirement for 

assisting a person in the unauthorized practice of law.  RRC1 included “knowingly” is 
its version of the rule, which OCTC approved and the Board adopted.  If the Model 
Rule definition of “know” or “knowing” were to be adopted, actual knowledge could 
be inferred from the surrounding circumstances. (Model Rule 1.0(f) provides: 
“‘Knowingly,’ ‘known,’ or ‘knows’ denotes actual knowledge of the fact in question. A 
person's knowledge may be inferred from circumstances.” 
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o Cons: Including the word “knowingly,” which would require actual knowledge, would 
narrow the rule’s application and make it less enforceable. Current rule 1-300(A) 
does not include such a limitation on liability.  There is no evidence that the lack of 
such a limitation has unfairly led to lawyers being charged or disciplined under the 
rule.  Also, the term "knowingly" is not used in the rule adopted by any other 
jurisdiction. 

7. In proposed paragraph (a)(2) [current 1-300(A)], substitute the word “assist” for “aid” in 
current rule 1-300(A). 
o Pros: No substantive change in meaning is intended or likely to result from changing 

“aid” to “assist.” Current rule 1-300’s wording is derived from the ABA Code, DR 3-
101(A), which used the word “aid.”  The ABA substituted “assist” for “aid” in 1983 
with no known adverse consequences.  Moreover, a substantial majority of 
jurisdictions have followed suit and adopted the 1983 Model Rule word change.  
Further, conforming the language of proposed paragraph 1-300(A)(2) to that of the 
model rule and the substantial majority of jurisdictions is warranted for the same 
reasons outlined above, i.e., proposed rule 1-300 (together with a rule similar to 
Model Rule 8.5 [current rule 1-100(D)] functions as an the entry point to the 
California Rule for out-of-state lawyers. 

o Cons: There is a possibility that changing “aid” to “assist” would generate litigation 
over whether the change is substantive.  This possibility might be remote given that “aid” 
and “assist” are considered as synonyms (see http://www.thesaurus.com/browse/assist 
and http://www.thesaurus.com/browse/aid?s=t .) 

8. In proposed paragraph (a)(2) [current 1-300(A)], substitute the word “a” for “any.” 
o Pros: No change in meaning is intended or likely. Substituting the article “a” for the 

adjective “any” is simply a modern, preferred convention for writing rules. 
o Cons: None identified. 

9. Add proposed paragraph (b) [based on Model Rule 5.5(b)], which applies concepts 
regarding UPL/MJP to out-of-state lawyers and parallels the prohibitions stated in Bus. & 
Prof. Code § 6126. 
o Pros: First, as noted, proposed rule 1-300, together with a rule similar MR 8.5, 

functions as an entry point for out-of-state lawyers. The rule should alert such 
lawyers to limitations on their ability to practice even if they are authorized under one 
of the MJP rules of court.  Derived from MR 5.5(b), proposed paragraph (b) contains 
two prohibitions on lawyers not admitted in California who seek to practice in 
California: (1) it prohibits such lawyers from establishing or maintaining a resident 
office – or any other systematic or continuous presence in California unless the 
lawyer is authorized to do so, e.g., if the lawyer is a registered legal services lawyer 
(Rule of Court 9.45); registered in-house counsel (Rule of Court 9.46); or registered 
foreign legal consultant (Rule of Court 9.44); and (2) prohibits all non-admitted 
lawyers, including those authorized to practice in California under Rules of Court 
9.40 – 9.48, from holding himself or herself out to the public or otherwise 
representing that he or she is admitted to practice law in California. 

Second, proposed rule 1-300(b)(2) is the Commission’s best response to OCTC’s 

http://www.thesaurus.com/browse/assist
http://www.thesaurus.com/browse/aid?s=t


RRC2 - 5.5 [1-300] - Comm Provisional Report  Recommendation - DFT4 1 (06-21-16)MLT-KEM.docx Page 9 of 13 

COMMISSION’S PROVISIONAL REPORT AND RECOMMENDATION:  
RULE 5.5 [1-300] 

request that: “Rule 1-300(B) should be amended to prohibit not only the practice of 
law in a jurisdiction where to do so would be in violation in that jurisdiction, but also 
holding oneself out as entitle to practice law in a jurisdiction where one is not entitled 
to do so. This would clarify rule 1-300(B) and conform it to Business and Professions 
Code, sections 6125 and 6126.” (See 4/20/15 OCTC Memo [Kim] to Chair & 
Commission.  To the extent OCTC appears to have requested that the prohibition be 
applied to State Bar members (current paragraph (B) applies to “members” engaging 
in extra-jurisdictional practice), the request was confusing for two reasons: First, 
although OCTC stated such a provision would conform current 1-300(B) to sections 
6125 and 6126, section 6125 in fact only states that a “person shall not practice law 
in California unless the person is an active member of the State Bar.”  By definition, 
a “member” to whom current 1-300(B) applies is not covered by section 6125. 
Further section 6126 prohibits lawyers not admitted or authorized to practice law in 
California from holding themselves out as “practicing or being entitled to practice” 
unless they are “an active member of the State Bar.” Again, by definition, a 
“member” to whom current 1-300(B) applies is not covered by section 6125.  OCTC’s 
proposed amendment would not conform the rule to the statute sections. Second, 
the Commission is not aware of any jurisdiction that has such a prohibition, i.e., 
prohibits lawyers admitted in the regulatory authority’s jurisdiction from holding 
themselves out as being admitted in another jurisdiction. To the extent there is a 
prohibition on “holding out,” it is the host jurisdiction that would prohibit the conduct 
of “out-of-state” lawyers holding themselves out to be admitted in the host 
jurisdiction. Such a prohibition is the intent of proposed paragraph (b)(1).  It is more 
aligned with the host jurisdictions interest in protecting its residents, i.e., the “public,” 
than is the proposed OCTC request. 

Third, the construction of proposed paragraph (b) affords desired public protection. 
Proposed paragraph (b)(1) recognizes that in certain situations, (e.g., pursuant to 
Rules of Court 9.44, 9.45 and 9.46) lawyers not admitted to practice in California 
nevertheless can establish or maintain an office, but prohibits lawyers not so 
authorized from doing so. Further, proposed paragraph (b)(2), by not containing a 
savings clause similar to the one in (b)(1) (“except as authorized”), prohibits even 
lawyers otherwise authorized to practice in California from holding themselves out as 
being “admitted to practice” in California. 

Fourth, proposed paragraph (b) serves as a necessary predicate in the black letter of the 
rule for the proposed comment, which provides important information about California’s 
regulatory structure for MJP which, as noted, differs substantially from that in other 
jurisdictions which regulate MJP through their Rules of Professional Conduct. 

Fifth, proposed paragraph (b) tracks Model Rule 5.5(b), which a substantial majority 
of the states have adopted. 

o Cons: First, regarding paragraph (b)(2), the difference between “admitted to practice 
law in California” and “entitled to practice law in this state by court rule” might not be 
readily understood and could cause confusion. For example, the rules of the State 
Bar governing a Registered In-House Counsel state that a registrant “must” use the 
title “Registered In-House Counsel” in connection with activities performed as 
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Registered In-House Counsel (See rule 3.372(C) of the Rules of the State Bar). 
Paragraph (b)(2) might be misinterpreted as being in conflict with this requirement.  

Second, regarding the OCTC comment concerning State Bar members who 
improperly “hold out” their ability to practice law in another jurisdiction, existing 
discipline case law demonstrates that this is not an uncommon problem in the 
discipline system and declining to implement OCTC’s change could be a lost 
opportunity to facilitate greater compliance by members.  (See In the Matter of Wells 
(Review Dept. 2006) 4 Cal. State Bar Ct. Rptr. 896, 903; In the Matter of Lenard 
(Review Dept. 2013 2013 WL 5676040; and In the Matter of Ferko (Review Dept. 
2014) 2014 WL 3889184.   

10. In proposed paragraph (b)(1), add the word “resident” as a modifier of “office,” add the 
phrase “or maintain,” and insert the conjunction “or” between the terms “systematic” and 
“continuous presence.” 
o Pros: Although Model Rule 5.5(b) does not contain any of the modifications listed, 

the Commission made those revisions to MR 5.5(b)(1) to conform proposed 
paragraph (b)(1) to the language used in Rules of Court 9.47 [Attorneys practicing 
law in California as part of litigation] and 9.48 [Non-litigating attorneys temporarily in 
California to provide legal services]. Although the Commission determined that the 
use of “or” is not only inconsistent with the Model Rule and rules in most jurisdictions 
and can cause mischief for out-of-state lawyers, the Commission concluded that the 
rule’s language should be conformed to the language of the Rules of Court. 

o Cons: The aforementioned inconsistency of language between California and a 
substantial majority of other jurisdictions might operate to undermine the attainment 
of a national standard in this area and could be a source of confusion. 

11. Change the name of the “Discussion” section to “Comment”. 
o Pros: The Code of Judicial Ethics refers to its explanatory sections as “Commentary 

of the Advisory Committee.” (Emphasis added).  The ABA Model Rules and every 
other jurisdiction that has adopted the Model Rule approach of including comments 
to their rules, refers to the explanatory comment sections of each rule as “Comment.” 

o Cons: None identified. 

12. Add a comment concerning MJP to the proposed rule. 
o Pros: As noted, proposed paragraph (b) applies to out-of-state lawyers who are 

authorized to practice in California, and the proposed comment is intended to 
provide a useful entry point for out-of-state lawyers unfamiliar with California law to 
the regulatory framework of MJP in California. Although the savings clause in 
subparagraph (b)(1) (“except as authorized”) of the black letter informs such lawyers 
that an MJP framework exists in California, there is no explanation of what that 
framework is or where it might be located. The proposed comment provides that 
information by referring readers to specific Rules of Court that establish the 
framework.  Alerting out-of-state lawyers to the California Rules of Court 
requirements enhances public protection. Further, by listing the relevant Rules of 
Court with their subject matter, the comment clarifies what is meant by the phrase, 
“authorized by these Rules or other law.” 

http://rules.calbar.ca.gov/LinkClick.aspx?fileticket=Kud8p8ntCIA%3D&tabid=1149
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o Cons: Proposed paragraph (b)(1), if adopted, would merely inform a lawyer of the 
existence of an MJP regulatory framework in California.  A set of minimum standard 
disciplinary rules arguably is not the place to provide guidance on where to find the 
relevant law that establishes that framework. 

 Concepts Rejected (Pros and Cons): B.
1. In proposed rule 1-300(a)(2) [current 1-300(B)], substitute the clause, “in the 

performance of activity that constitutes the unauthorized practice of law” for the phrase 
“the unauthorized practice of law.” 
o Pros: This clause, which has been adopted by several jurisdictions,2 is a more 

precise description of the conduct that is prohibited under the rule. 
o Cons: The extra verbiage adds nothing to the rule’s scope or application. The 

substantial majority of jurisdictions do not use it. 

2. Add new paragraph (a)(3) which would have provided that a lawyer admitted in 
California shall not “hold out to the public or otherwise represent that the lawyer is 
admitted or authorized to practice in another jurisdiction unless the lawyer is entitled to 
do so.” (See explanation for rejection in Section A.9, above.) 

3. Add a comment to the proposed rule intended to clarify the application of paragraph (a).3 
o Pros: The proposed comment was based on a comment to RRC1’s proposed rule 

5.5.  Although current rule 1-300 does not have any comments, this comment would 
have provided helpful orientation regarding the application of proposed paragraph (a) 
to lawyers who are admitted to practice in California. In tandem with the comment 
that has been added to the rule, which expressly states it applies to lawyers who are 
not admitted in California, the two comments would have helped clarify the 
regulatory scope of each proposed paragraph.  

o Cons: The proposed comment that was rejected did not clarify the rule so much as it 
restated the rule and thus was not appropriate for inclusion. 

4. Add to the proposed comment a reference to Business & Professions Code §§ 6450 – 
6456 (regulation of paralegals).  Note: This issue was addressed in consideration of a 
public comment received as part of the Commission’s outreach with a 45-day public 
comment period ending on June 16, 2015. Without determining the pros or cons of 
including such a reference, the Commission concluded that including such a reference in 

                                                
2  There are six jurisdictions that have adopted this language: Alabama, Colorado, Hawaii, 
Mississippi, New Jersey and Texas. 

3  The proposed comment would have provided: 

“A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to 
practice.  Paragraph (a) prohibits the unauthorized practice of law by a lawyer admitted 
to practice law in California, whether through the lawyer's own conduct or by the lawyer 
assisting another person in the performance of activities that constitute the unauthorized 
practice of law.” 
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a set of lawyer disciplinary rules was beyond the scope of the Commission’s charge. 

5. Add a comment, similar to Discussion ¶. 1 in current rule 1-311, that would provide 
guidance on what constitutes the practice of law. 
o Pros: Would provide guidance to lawyers on conduct that is viewed as the 

unauthorized practice of law. 
o Cons: Defining the practice of law has proven to be an elusive endeavor, the ABA 

having abandoned a project to do so over a dozen years ago. See 
http://www.americanbar.org/groups/professional_responsibility/task_force_model_de
finition_practice_law.html  
Moreover, the California Supreme Court in Birbrower Montalbano, Condon & Frank, 
P.C. v. Superior Court (1998) 17 Cal.4th 119, 129, held that the determination of 
what constitutes the practice of law "in" California must be decided on the facts of 
each case. 

 Changes in Duties/Substantive Changes to the Current Rule: C.
1. Adding proposed paragraph (b) and its subparts is a substantive change to the extent 

that neither current rule 1-300 nor any other California rule of professional conduct 
addresses the conduct described in the paragraph.  However, paragraph (b)(1) reflects 
the current state of the law regarding multijurisdictional practice as regulated by Rules of 
Court 9.40 – 9.41 and 9.43 – 9.48.  In addition, paragraph (b)(2) conforms the rules of 
professional conduct to Business and Professions Code § 6126 and the rule in a 
substantial majority of the other states. Therefore, it is arguable that there has been no 
change in lawyer duties by the inclusion of paragraph (b) in the rule. 

2. Adding the word “knowingly” to modify the word “assist” in proposed paragraph (a)(2) is 
a substantive change to current rule 1-300(A) because it adds a mens rea requirement 
where none currently exists. (See Section VII.A.6, above.) 

 Non-Substantive Changes to the Current Rule: D.
1. Substituting “lawyer admitted to practice in California” is a non-substantive change.  It is 

merely another way of stating “member of the State Bar,” who would be admitted to 
practice in California.  It provides a counterpoint to the term “lawyer not admitted to 
practice in California” which is the object of regulation in proposed paragraph (b). 

2. In proposed paragraph (a)(2), substituting “assist” for “aid,” and “a” for “any” are also 
intended as non-substantive. See Concepts Adopted, above. 

3. Changing the name of the “Discussion” section to “Comment” is a non-substantive 
change, recommended to remove unnecessary differences between the California rules 
and the rules in other jurisdictions, as well as the Code of Judicial Conduct. 

4. Adding the proposed comment is not intended as a substantive change except to the 
extent that a comment has been added to a rule that previously had no comments.  The 
comment is explanatory and clarifies the rule’s scope. (See Section VII.A.12, above.) It 
does not extend the scope of the rule or provide for an exception to the rule that is not in 
the black letter rule itself. 

 Alternatives Considered:  E.
None. 

 

http://www.americanbar.org/groups/professional_responsibility/task_force_model_definition_practice_law.html
http://www.americanbar.org/groups/professional_responsibility/task_force_model_definition_practice_law.html
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VIII. COMMISSION RECOMMENDATION FOR BOARD ACTION 

Recommendation: 

The Commission recommends that the Board adopt Rule 5.5 [1-300] in the form stated above 
for purposes of public comment authorization as a part of the Commission’s proposed 
comprehensive revisions to the Rule. 

IX. FINAL COMMISSION VOTE/ACTION 

Date of Vote: May 30, 2015 

Action: Approve Rule 5.5 [1-300] as revised during the meeting. 

Vote: 15 (yes) – 1 (no) – 0 (abstain) 
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