Rule 1.2 [3-210] Scope of Representation and Allocation of Authority
(Commission’s Proposed Rule Adopted on March 31 — April 1, 2016
— Clean Version)

(@) Subject to Rule 1.2.1, a lawyer shall abide by a client’s decisions concerning the
objectives of representation and, as required by Rule 1.4, shall reasonably*
consult with the client as to the means by which they are to be pursued. Subject
to Business and Professions Code § 6068(e)(1) and Rule 1.6, a lawyer may take
such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client’s decision whether to settle a
matter. Except as otherwise provided by law in a criminal case, the lawyer shall
abide by the client’s decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer may limit the scope of the representation if the limitation is reasonable*
under the circumstances, is not otherwise prohibited by law, and the client gives
informed consent.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer’s professional obligations. See e.g., Cal. Constitution Article |, § 16; Penal Code
§ 1018. A lawyer retained to represent a client is authorized to act on behalf of the
client, such as in procedural matters and in making certain tactical decisions. A lawyer
is not authorized merely by virtue of the lawyer's retention to impair the client’s
substantive rights or the client’s claim itself. Blanton v. Womancare, Inc. (1985) 38
Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].

[2] At the outset of, or during a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a material
change in circumstances and subject to Rule 1.4, a lawyer may rely on such an
advance authorization. The client may revoke such authority at any time.

Independence from Client’s Views or Activities

[3] A lawyer’s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social or moral
views or activities.

Agreements Limiting Scope of Representation

[4] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8.1 and 5.6.
See also California Rules of Court 3.35-3.37 (limited scope rules applicable in civil
matters generally), and 5.425 (limited scope rule applicable in family law matters).
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PROPOSED RULE OF PROFESSIONAL CONDUCT 1.2
(Current Rule 3-210)
Scope of Representation and Allocation of Authority

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has
evaluated current rule 3-210 (Advising the Violation of Law) in accordance with the Commission
Charter, with a focus on the function of the rule as a disciplinary standard, and with the
understanding that the rule comments should be included only when necessary to explain a rule
and not for providing aspirational guidance. In addition, the Commission considered the
national standard of the American Bar Association (“ABA”) counterpart, Model Rule 1.2 (Scope
Of Representation and Allocation Of Authority Between Client and Lawyer). The Commission
also reviewed relevant California statutes, rules, and case law relating to the issues addressed
by the proposed rules. Although this proposed rule has no direct counterpart in the current
California Rules of Professional Conduct, the concept of limiting the scope of representation is
addressed in California Rules of Court 3.35-3.37 & 5.425. The concept of allocation of authority
is derived from the California Constitution, the California Penal Code, and California Supreme
Court precedent. The result of this evaluation is proposed rule 1.2 (Scope of Representation
and Allocation of Authority). This proposed rule has been adopted by the Commission for
submission to the Board of Trustees for public comment authorization. A final recommended
rule will follow the public comment process.

The concepts addressed in current rule 3-210 are carried forward with modification in proposed
rule 1.2.1. An executive summary for proposed rule 1.2.1 is provided separately. Proposed rule
1.2 addresses the allocation of authority within the lawyer-client relationship and the ability of a
lawyer to undertake representation on a limited scope basis.

The primary objectives of proposed rule 1.2 were to clarify the relationship between lawyer and
client, to contribute to access to justice, and to eliminate an unnecessary difference between
California and other jurisdictions, all of which have substantially adopted some form of ABA
Model Rule 1.2. In furthering its objectives, the Commission considered whether the concepts
addressed in the proposed rule were necessary in the disciplinary rules in light of the fact that
they were already present in statutes or case law.

Paragraph (a) is derived from ABA Model Rule 1.2(a) relating to the allocation of authority within
the lawyer-client relationship. Under the proposed rule, the client retains authority to make
decisions concerning the objectives of the representation, including whether to settle, which
plea to enter, whether to waive a jury trial, and whether to testify, while the lawyer is impliedly
authorized to take such action on behalf of the client as long as lawyer can do so without
disclosing confidential communications.

Paragraph (b) relates to a lawyer’s ability to limit the scope of representation. Allowing lawyers
and clients to engage in limited scope agreements is consistent with California case law and
rules of court, and contributes to access to justice by making the availability of legal services
more affordable.

Comment [1] identifies the specific statutory authority for the express exception in paragraph (a)
regarding the client’s right to enter a plea in a criminal matter. The comment likewise identifies
the seminal California Supreme Court case regarding the allocation of authority between lawyer
and client.
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Comment [2] clarifies that while a client possesses the authority to settle, a lawyer may settle a
matter on the client’s behalf with client’'s advance authorization.

Comment [3] addresses the concept that a lawyer’s decision to undertake a client’'s matter does
not constitute an endorsement of the client’s views or activities. Including this concept as part of
the rules was criticized as being aspirational and was stricken from the black letter of an earlier
draft version of the rule.

Comment [4] provides interpretive guidance regarding the application of paragraph (c) as well

as providing cross-references to the California Rules of Court expressly permitting limited scope
representation under certain conditions.
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Rule 1.2 [3-210] Advisirg-the- Vielation-ofLawScope of Representation and
Allocation of Authority

(Redline Comparison of the Proposed Rule to Current California Rule)

(a) Subject to Rule 1.2.1, a lawyer shall abide by a client’s decisions concerning the
objectives of representation and, as required by Rule 1.4, shall reasonably*
consult with the client as to the means by which they are to be pursued. Subject
to Business and Professions Code 8§ 6068(e)(1) and Rule 1.6, a lawyer may take
such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client’'s decision whether to settle a
matter. Except as otherwise provided by law in a criminal case, the lawyer shall
abide by the client’s decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer may limit the scope of the representation if the limitation is reasonable*
under the circumstances, is not otherwise prohibited by law, and the client gives
informed consent.

Piscussion Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer’s professional obligations. See e.q., Cal. Constitution Article I, § 16; Penal Code
8 1018. A lawyer retained to represent a client is authorized to act on behalf of the
client, such as in procedural matters and in making certain tactical decisions. A lawyer
is_not authorized merely by virtue of the lawyer's retention to impair the client’s
substantive rights or the client’'s claim itself. Blanton v. Womancare, Inc. (1985) 38
Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].

[2] At the outset of, or during a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a material




change in circumstances and subject to Rule 1.4, a lawyer may rely on such an
advance authorization. The client may revoke such authority at any time.

Independence from Client’s Views or Activities

[3] A lawyer’'s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social or moral
views or activities.

Agreements Limiting Scope of Representation

[4] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8.1 and 5.6.
See also California Rules of Court 3.35-3.37 (limited scope rules applicable in civil
matters generally), and 5.425 (limited scope rule applicable in family law matters).




Rule 1.2 [3-210] Scope of Representation and

Allocation of Authority-Between-Clentand-Lawyer
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) Subject to paragraphs{e)and{chRule 1.2.1, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule

1.4, shall reasonably* consult with the client as to the means by which they are to
be pursued. A Subject to Business and Professions Code 8§ 6068(e)(1) and Rule
1.6, a lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation. A lawyer shall abide by a client’s
decision whether to settle a matter. i+ Except as otherwise provided by law in a

criminal case, the lawyer shall abide by the client’'s decision, after consultation
with the lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify.

(eb) A lawyer may limit the scope of the representation if the limitation is reasonable*
under the circumstances, is not otherwise prohibited by law, and the client gives
informed consent.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
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Penal Code 8§ 1018. A lawyer retained to represent a client is authorized to act on
behalf of the client, such as in procedural matters and in_making certain tactical
decisions. A lawyer is not authorized merely by virtue of the lawyer’s retention to impair
the client's substantive rights or the client’s claim itself. Blanton v. Womancare, Inc.
(1985) 38 Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].




[32] At the outset of, or during a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a material
change in circumstances and subject to Rule 1.4, a lawyer may rely on such an
advance authorization. The client may;--hewever; revoke such authority at any time.

Independence from Client’s Views or Activities
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representation by appointment, does not constitute approvalan_endorsement of the
client’s political, economic, social or moral views or activities.

Agreements Limiting Scope of Representation




[84] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, £.81.8.1 and 5.6.
See _also California Rules of Court 3.35-3.37 (limited scope rules applicable in civil
matters generally), and 5.425 (limited scope rule applicable in family law matters).
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