Proposed Rule 1.17 [2-300]
“Purchase and Sale of a Law Practice”

(Draft #8, 4/21/10)

Summary: Proposed Rule 1.17 regulates the sale of a law practice. It includes provisions recently added
by the ABA to Model Rule 1.17 that permit the sale not only of an entire law practice, but also of a
substantive field of the practice or a geographic area of the practice. However, the Model Rule provisions
concerning the required notice to be given to clients whose matters are included in the sale have been
substantially replaced by the counterpart provisions in current rule 2-300 to provide better protection for
the interests of the clients whose matters are being transferred. Additions to the rule and changes in the
comments have been made for better client protection. See Introduction and Explanation of Changes
below.

Comparison with ABA Counterpart
Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule
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No ABA Model Rule counterpart No ABA Model Rule counterpart

Primary Factors Considered

M Existing California Law

Rules RPC 2-300.

Statute Bus. & Prof. Code section 16600

Case law

M State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

At least 16 states have adopted a version of Model Rule 1.17, some based on the
1990 version and others on the Ethics 2000 version, with substantive or no changes.
The Commission decided to preserve the notice requirements of the current
California rule.

M Other Primary Factor(s)

The memorandum from Judy Johnson to the Board of Governors and members of
the Board Committee on Member Oversight dated June 18, 2008, regarding
Appointment of a Career Transition Planning Taskforce, recommended that the
Commission consider whether the rule permitting the sale of an entire law practice
should be changed to permit the sale of a part of a law practice, to offer greater
options for a lawyer to make a smooth transition to retirement.




Rule Revision Commission Action/Vote to Recommend Rule Adoption
(13 Members Total — votes recorded may be less than 13 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption []

Vote (see tally below) M

Favor Rule as Recommended for Adoption __ 5
Opposed Rule as Recommended for Adoption __ 4
Abstain __ 1

Approved on Consent Calendar [

Approved by Consensus [

Commission Minority Position, Known Stakeholders and Level of Controversy

Minority/Dissenting Position Included on Model Rule Comparison Chart Myes O No

M No Known Stakeholders
] The Following Stakeholders Are Known:

M Very Controversial — Explanation:

Adopting the Model Rule provision that permits lawyers to sell a geographic area of practice
or a substantive field of practice is viewed by some members of the profession as a
lessening of client protection and further commercialization of the practice of law. See
Introduction and Minority Dissent, attached.

[J Moderately Controversial — Explanation:

[0 Not Controversial
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 1.17" Purchase and Sale of a Law Practice

April 2010
(Draft rule following consideration of public comment)

INTRODUCTION:

Proposed Rule 1.17 regulates the sale of a law practice. California was the first state in the nation to adopt a rule permitting the purchase
and sale of a law practice. The American Bar Association copied some of California’s rule by amendment to its Model Rules prior to
2002. The 2002 amendments to Model Rule 1.17 permit the sale not only of an entire law practice, but also of a substantive field of the
practice or a geographic area of the practice. This proposed Rule substantially adopts those changes. See (1), below. However, the
Model Rule provisions concerning the notice required to be given to clients whose matters are included in the sale have been
substantially replaced by the counterpart provisions in current Rule 2-300 to provide better protection for the interests of the clients.
Further protections have been added to promote protection of the clients of the selling lawyer. For example, (1) the sale of the practice,
or of a substantive field of practice, or of a geographic area of practice must include all of substantially all of the practice or all of
substantially all of the field or area of practice; lawyers will not be permitted to “cherry pick” lucrative matters and leave clients with
less lucrative matters to fend for themselves; (2) the selling lawyer must cease practice if the entire practice is sold, or cease practice in
the particular substantive field or geographic area of practice if only a substantive field or geographic area of practice is sold; (3)
although the use of brokers to facilitate a sale is permitted, a lawyer may only sell the practice to a lawyer, not to a broker or other
intermediary, ensuring continuity of representation and protection of the seller’s clients; (4) fees may not be increased solely by reason
of the sale, and clients are protected by requiring the purchaser to abide by pre-existing fee agreements; and (5) appropriate protections
for confidentiality of the clients have been made part of the rule.

" Proposed Rule 1.17, Draft 8 (4/21/10).
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Originally, the Commission circulated two proposed rules for public comment, namely Rule 1.17.1 and Rule 1.17.2. They, respectively,
would have dealt with sale of an entire practice and sale of a geographic area of practice or of a substantive area of practice. Those proposals
received substantial criticism. In addition, there was substantial dissent within the Commission about those proposals. The current proposal
is a single rule, dealing with the purchase and sale of an entire law practice, of a geographic area of a law practice, or of a substantive field of
practice. This Rule moots many of the criticisms of the earlier proposals. In addition, it addresses one of the recommendations of the
Executive Director of the Bar, Judy Johnson, to the Board of Governors concerning Appointment of a Career Transition Planning Taskforce.
In her memorandum, Ms. Johnson suggested that the Commission consider whether the rule permitting the sale of an entire law practice
should be changed to permit the sale of a part of a law practice. She pointed out that greater flexibility in the sale of a law practice would
offer greater options for a lawyer to make a smooth transition to retirement. The proposed Rule addresses that subject.

Minority. A minority of the Commission strongly disagrees with proposed Rule 1.17, taking the position that adoption of the proposed Rule
will unnecessarily add to the commercialization of the legal profession. The proposed Rule is unlike current California rule 2-300, which is
narrowly drafted to permit a solo practitioner upon retirement to recoup through a one-time sale of his or her practice the good will
developed in the practice over the practitioner’s professional lifetime. By permitting the sale of a practice under strictly controlled
conditions, the current rule both (i) avoids the former use of sham associations of lawyers to facilitate transfer of a practice, and (ii) provides
clients with appropriate notice and protections against potential violations of confidentiality, fee increases, and abandonment of their matters.
In addition, the current rule levels the playing field for solo practitioners and lawyers practicing in firms, the latter have been able before the
current rule to realize upon retirement the value of the good will developed by the law firm of which they were members. The proposed
Rule, on the other hand, while purporting to carry forward the client protections of current rule 2-300, permits not just the sale of a practice
by a lawyer upon retirement, but also the sale of a practice by a law firm, or the sale of a “substantive field of practice” or a “geographic area
of practice” by either a lawyer or a law firm. As discussed more fully in the Minority’s Dissent, below, the minority sees great potential for
abuse by lawyers and law firms seeking to capitalize on market perceptions of the value of their lawyer-client relationships. The vagueness
of the terms “geographic area” and “substantive field” practically invite clever lawyers to use the rule in ways that will benefit them and risk
injury to their clients. Unlike the current rule, which was created to address a genuine concern, no compelling reason for this change has
been advanced by its proponents, other than that there might be situations where there could be a genuine special need to carve out some part
of an established practice and to sell it. The minority urges that the proposed Rule not be adopted. See full Minority Dissent, below.
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Variations in Other Jurisdictions. Twenty-nine states have adopted a rule identical to, or substantially similar to, the Ethics 2000 version
of Model Rule 1.17 (2002), which permits the sale of an area of a law practice. Seventeen states (including California) currently have
rules that only permit the sale of an entire law practice. Five states have no counterpart to either the 1990 (entire practice) or the 2002
(area of practice) version of the Model Rule, (Alabama, Kansas, Louisiana, Mississippi and Texas). Of the 17 states that require sales of
the entire practice, three (Michigan, Tennessee and West Virginia) have recommended the adoption of the 2002 version Model Rule, and
two others (Georgia and Hawaii) have not yet concluded their review of the Ethics 2000 rules. A number of states (e.g., Florida, Illinois,
New York, Ohio and Pennsylvania) diverge substantially from the Model Rule and include additional provisions intended to protect the
clients of the selling lawyer.
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ABA Model Rule
Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

A lawyer or a law firm may sell or purchase a law
practice, or an area of law practice, including good
will, if the following conditions are satisfied:

A lawyer or a law firm may sell or purchase a law
practice, a substantive field of practice, or ana
geographic area of faw-practice, including good will,

only if the fellewing—conditions set forth in
paragraphs (a) through (qg) are satisfied:

The introductory paragraph of proposed Rule 1.17 is based on the
introductory paragraph of Model Rule 1.17. However, the
proposed paragraph makes it explicit that a lawyer or law firm may
sell or purchase a substantive aspect of a practice or a geographic
area of practice, and not just an entire practice, so that permission
to do so is not merely inferred. In addition, the proposed
paragraph adds the word “only,” to make explicit that a sale other
than in accordance with the provisions of the Rule is not
permissible.

The Commission voted to adopt the approach of the Model Rule to
permit sale of a geographic area of practice or of a substantive
practice area. When lawyers or law firms need to adapt their
practices in anticipation of retirement, for economic reasons, for
client needs, or for other reasons, allowing them to be flexible
regarding what aspects of the law practice are sold gives them
greater options. For example, if a lawyer finds himself or herself
no longer able to practice litigation effectively, he or she could sell
the litigation aspect of his or her practice and continue to practice
law in non-litigation areas. Similarly, if a lawyer has a practice in
both northern and southern California, he or she might choose to
sell one aspect of the geographic area of practice in order not to
have to commute to different parts of the state.

As stated in the Introduction and below, a minority of the
Commission disagrees with the proposed Rule’s provisions to
permit the sale of a substantive field or geographic area of
practice. See full dissent, below.

" Proposed Rule 1.17, Draft 8 (4/21/10). Redline/strikeout showing changes to the ABA Model Rule.
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ABA Model Rule
Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

@)

The seller ceases to engage in the private
practice of law, or in the area of practice that
has been sold, [in the geographic area] [in the
jurisdiction] (a jurisdiction may elect either
version) in which the practice has been
conducted;

@

The seller ceases to engage in the private
practice of law_entirely, or in the area—of
practice-that-has-been-sold—finthesubstantive
field or geographic area}l-fin-thejurisdiction}(a
jurisdiction—may—elect—either—version) in which
the practice—has—been—seller_conducted: the

portion of the practice being sold.

Paragraph (a) is based on Model Rule 1.17(a). The Commission
recommends adopting both of the Model Rule’s alternatives — a
sale of a substantive aspect of the practice and of a geographic
area of a practice. Wording changes have been made to clarify
the options available to a lawyer or law firm under the proposed
Rule.

(b)

The entire practice, or the entire area of
practice, is sold to one or more lawyers or law
firms;

(b)

The seller makes the entire practice, or the
entire substantive field or geographic area of
the practice, is-seldavailable for sale to one or
more lawyers or law firms:.

Paragraph (b) is based on Model Rule 1.17(b). However, the
Commission recognizes that a sale of an entire practice or entire
area of practice may not be possible. For example, a purchaser may
have conflicts of interest that preclude the purchaser from
representing some of the seller’'s clients. Thus, as with current
Rule 2-300, the Commission recommends that the Rule only require
the seller to make the entire practice, or entire substantive field or
geographic area of the practice, available for sale, and recommends
that the actual transaction include all or substantially all of the
practice. As reflected in proposed Comment [2], if not all of the
seller’'s clients are willing to retain the purchaser, that does not
destroy the validity of the transaction. See also Explanation of
Changes for paragraph (c).

Paragraph (b) has also been reworded to clarify that the transaction
may encompass the entire practice, the entire substantive field of
practice, or the entire geographic area of the practice, consistent with
the introductory paragraph and with paragraph (a).

The purchase and sale includes all or
substantially all of the practice, or of the
substantive field or geographic _area of the
practice.

Proposed paragraph (c) has no counterpart in the Model Rule. It has
been added to complement proposed paragraph (b) and emphasize
that not only must the seller make available the entire practice, or
field or area of practice, but the actual transfer must include all or
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ABA Model Rule
Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

substantially all of the practice. This requirement is necessary to
prevent a lawyer from making “available for sale” his or her practice,
but selling only the most lucrative client files.

©

The seller gives written notice to each of the
seller's clients regarding:

(d) If the purchase or sale contemplates the
transfer of responsibility for work not yet
completed or responsibility for client files or
information protected by Rule 1.6 and Business
and Professions Code section 6068(e), then:

Paragraph (d) contains the same concepts as Model Rule 1.17(c),
but goes much further in providing protection for the seller's
clients. Model Rule 1.17(c) merely requires notice from the seller
of the proposed sale, the client’s right to other counsel or to take
possession of the file, and the presumption that client consent to
the transfer will be presumed if the client does not object within
ninety days. Proposed paragraph (d), on the other hand, carries
forward current California Rule 2-300, which is far more protective
of client rights and contains a more robust explanation of the
contents of the notice that must be given to clients. For example,
current rule 2-300 recognizes that, if the seller is deceased or
incapacitated, he or she may not be able to give the required
notice. Proposed paragraph (d) and its subparagraphs continue
the substance of the notice requirements under current Rule 2-
300, spelling out in more detail what the notice must contain and
distinguishing between the circumstance in which the seller is
deceased or incapacitated (in which case the purchaser gives the
required notice) and all other sales (in which the case the seller
gives the required notice). The Commission concluded that the
California approach gives more protection for the clients of the
seller.

1)

the proposed sale;

If the seller is deceased, or has a
conservator_or_other person acting in_a
representative capacity, and no lawyer

@
1)

See Explanation of Changes for paragraph (d).
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ABA Model Rule

Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

has been appointed to act for the seller

pursuant to Business and Professions

Code section 6180.5, prior to the transfer,

the purchaser:

1)

shall cause a written notice to be
given to each of the seller's clients
whose matters are included in the
sale, stating that the interest in the
law practice is being transferred to
the purchaser; that the client has the
right to retain _other counsel and
might have the right to act in_his or
her own behalf; that the client may
take possession of any client papers
and property in the form or format
held by the lawyer as provided by
Rule 1.16(e); and that, if no
response is received to the notice
within 90 days after it is sent or, if
the client's  rights  would be
prejudiced by a failure of the
purchaser to act during that time,
the purchaser may act on behalf of
the client until otherwise notified by
the client; and

See Explanation of Changes for paragraph (d).

shall obtain the written consent of
the client, provided that the affected
client's consent shall be presumed
until _the purchaser is otherwise

See Explanation of Changes for paragraph (d).
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ABA Model Rule
Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

notified by the client if the purchaser
receives  no _response to the
paragraph (d)(1)(i) notification within
90 days after it is sent to the client's
last address as shown on the
records of the seller, or if the client's
rights would be prejudiced by a
failure of the purchaser to act during
the 90-day period.

(2) the client's right to retain other counsel or (2) the-client'srightto-retain-othercounselor | See Explanation of Changes for paragraph (d).
to take possession of the file; and to—toleosesonocion o the e cacn gl
other circumstances, not less_than 90
days prior to the transfer:
(3) the fact that the client's consent to the 3) thefact-that-the client's—consent—to—the | See Explanation of Changes for paragraph (d).

transfer of the client's files will be
presumed if the client does not take any
action or does not otherwise object within
ninety (90) days of receipt of the notice.

() the seller, or the lawyer appointed to
act for the seller pursuant to
Business and Professions Code
section 6180.5, shall cause a written
notice to be given to each of the
seller's clients whose matters are
included in the sale, stating that the
interest in the law practice is being

See Explanation of Changes for paragraph (d).
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ABA Model Rule

Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

transferred to the purchaser; that the
client_has the right to retain other
counsel and might have the right to
act in his or her own behalf; that the
client may take possession of any
client papers and property in the
form or format held by the lawyer as
provided by Rule 1.16(e); and that, if
no_response is received to the
notice within 90 days after it is sent
or, if the client's rights would be
prejudiced by a failure of the
purchaser to _act during the 90 day
period, the purchaser may act on
behalf of the client until otherwise
notified by the client; and

the seller, or the lawyer appointed to
act for the seller pursuant to
Business and Professions Code
section 6180.5, shall obtain the
written consent of each of the
seller's clients whose matters are
included in_the sale, prior to the
transfer, provided that the client's
consent shall be presumed if neither
the seller nor the purchaser receives
a response to the paragraph (d)(2)(i)
notice within 90 days after it is sent
to the client's last address as shown
on the records of the seller, or if the
client's rights would be prejudiced by

See Explanation of Changes for paragraph (d).
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ABA Model Rule
Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

a_failure of the purchaser to act
during the 90 day period, unless
either the seller or the purchaser is
otherwise notified by the client.

If a client cannot be given notice, the
representation of that client may be transferred
to the purchaser only upon entry of an order so
authorizing by a court having jurisdiction. The
seller may disclose to the court in camera
information relating to the representation only
to the extent necessary to obtain an order
authorizing the transfer of a file.

The final, unnumbered subparagraph of Model Rule 1.17(c) has
been deleted because it is substantively incorrect. See
Explanation of Changes for Comment [8], below. The problem it is
intended to resolve, inability to notify a client of the selling lawyer,
is addressed by subparagraphs (c)(1) and (2) of the proposed
Rule.

(d) The fees charged clients shall not be increased | (e) Fhefees-charged-clients-shall-notbe-inereased | Paragraph (e) is based on Model Rule 1.17(d), but adds a
by reason of the sale. by-reason-of-the-sale—Fees charged to clients | requirement that the purchaser must assume the seller's
shall not be increased solely by reason of the | obligations under existing client agreements regarding fees and
purchase, and, unless the scope of the work is | the scope of work unless the client otherwise gives informed
narrowed or expanded with the clients' | consent. Therefore, a client will not be confronted with an
informed consent, the purchaser assumes the | increase in fees or fee rate solely by virtue of the sale.
seller's obligations under _existing _ client
agreements regarding fees and the scope of
work.
(f) If_substitution is required by the rules of a | Paragraph (f) has no counterpart in the Model Rule. It carries

tribunal in which a matter is pending, all steps
necessary to substitute a lawyer shall be taken.

forward current rule 2-300(C), and is intended to provide further
protection for the seller's clients by requiring adherence to the
requirements of tribunals that permit withdrawal and substitution of
lawyers. The Commission concluded that this requirement should
be continued in the black letter of the rule.

RRC - 2-300 [1-17] - Compare - Rule & Comment Explanation - DFT6.1 (04-24-10)-ML-KEM.doc

12




ABA Model Rule
Rule 1.17 Sale Of Law Practice

Commission’s Proposed Rule’

Rule 1.17 Purchase and Sale of a Law Practice

Explanation of Changes to the ABA Model Rule

(@) A lawyer shall not disclose confidential client | Paragraph (g) has no counterpart in the Model Rule. It carries
information to a nonlawyer in connection with a | forward current rule 2-300(E). The Commission concluded
purchase or sale under this Rule. assuring that confidentiality is protected is an essential aspect of

client protection if a practice is sold.

(h) This Rule does not apply to the admission to or | Paragraph (h) is based on Model Rule 1.17, cmt. [14] and current

retirement _from a law_partnership or law
corporation, retirement plans _and _similar
arrangements, or _sale of tangible assets of a

law practice.

rule 2-300(F), both of which provide that the Rule does not apply
to admission to or retirement from a law partnership or law
corporation, retirement plans, or similar arrangements nor to the
sale of tangible assets of a practice. The Commission concluded
that this exclusion from the scope of the Rule should be in the
black letter of the rule.
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ABA Model Rule

Rule 1.17 Sale of Law Practice
Comment

Commission’s Proposed Rule

Rule 1.17 Purchase and Sale of a_Law Practice
Comment

Explanation of Changes to the ABA Model Rule

[1] The practice of law is a profession, not merely
a business. Clients are not commodities that can be
purchased and sold at will. Pursuant to this Rule,
when a lawyer or an entire firm ceases to practice, or
ceases to practice in an area of law, and other
lawyers or firms take over the representation, the
selling lawyer or firm may obtain compensation for
the reasonable value of the practice as may
withdrawing partners of law firms. See Rules 5.4 and
5.6.

[1] The practice of law is a profession, not merely
a business. Clients are not commodities that can be
purchased and sold at will. Pursuant to this Rule,
when a lawyer or an entire firm ceases to practice, or
ceases to practice in an area of law, and other
lawyers or firms take over the representation, the
selling lawyer or firm may obtain compensation for
the reaseonable—value—of—the—practice as may
withdrawing partners of law firms. See Rules 5.4 and
5.6.

Comment [1] is nearly identical to Model Rule 1.17, cmt. [1],
except that the phrase ‘“reasonable value of the” has been
deleted. The black letter rule does not require that the price for
which the practice is sold be “reasonable,” and the Comment
should not do so either.

[1A] As used in this Rule, a selling “lawyer” includes
the personal representative of the estate of a
deceased lawyer, the trustee of a trust of which a
law practice is an asset, an attorney in fact under a
lawyer's durable power of attorney, a conservator of
the estate of a lawyer, or a lawyer appointed to act
for the seller pursuant to Business and Professions
Code sections 6180, 6185 and 6190.4.

Comment [1A] has no counterpart in the Model Rule. The
Commission concluded that this Rule should permit and apply to
sales of practices by certain fiduciaries acting for a lawyer or
lawyer’'s estate. Current California Rule 2-300 expressly applies
to sales by such fiduciaries. Rather than including an
enumeration of all such fiduciaries in the introductory paragraph
of the proposed Rule, the Commission elected to include them by
defining the word “lawyer” in this Comment. This comment adds
clarity to the proposed Rule that is not found in the Model Rule.
In addition, by spelling out the types of fiduciaries who may act on
behalf of the lawyer or his or her estate, this Comment avoids the
risk that a generic word such as “fiduciary” could be interpreted to
include purchases and sales of law practices by brokers, which is
not permitted under this Rule. See Comment [12A] and
Explanation of Changes thereto.
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ABA Model Rule

Rule 1.17 Sale of Law Practice
Comment

Commission’s Proposed Rule

Rule 1.17 Purchase and Sale of a_Law Practice
Comment

Explanation of Changes to the ABA Model Rule

Termination of Practice by the Seller

[2] The requirement that all of the private practice,
or all of an area of practice, be sold is satisfied if the
seller in good faith makes the entire practice, or the
area of practice, available for sale to the purchasers.
The fact that a number of the seller's clients decide
not to be represented by the purchasers but take
their matters elsewhere, therefore, does not result in
a violation. Return to private practice as a result of
an unanticipated change in circumstances does not
necessarily result in a violation. For example, a
lawyer who has sold the practice to accept an
appointment to judicial office does not violate the
requirement that the sale be attendant to cessation
of practice if the lawyer later resumes private
practice upon being defeated in a contested or a
retention election for the office or resigns from a
judiciary position.

Termination of Practice by the Seller

[2] The requirement that all of the private practice,
or all of an substantive field or geographic area of
practice, be sold is satisfied if the seller in good faith
makes the entire practice, or the entire substantive
field or geographic area of practice, available for sale
to the purchasers. The fact that a number of the
seller's clients decide not to be represented by the
purchasers but take their matters elsewhere, or
refuse to discharge the selling lawyer, therefore;
does not result in a violation.__If a client does not
agree to retain the purchaser, the selling lawyer is
not relieved from responsibility for the representation
unless the seller is permitted to withdraw from the
representation. See Rule 1.16.

Comments [2] and [2A] are based on Model Rule 1.17, cmt. [2].
However, the Model Rule comment has been divided into two
parts for clarity. Proposed Comment [2] is substantially the same
as the first part of the Model Rule comment. The phrase
“substantive field or geographic” has been added to modify the
phrase “area of practice” to make explicit that the comment
applies to the sale of the entire practice or to sales of substantive
fields of practice or to sales of geographic areas of practice. In
addition, proposed Comment [2] recognizes that clients have the
right to refuse to discharge the selling lawyer, by adding that
concept to the second sentence.

The last sentence has been added to highlight that the selling
lawyer is not relieved from responsibility unless he or she is
substituted out, or has permission to withdraw, in accordance with
Rule 1.16.

[2A] Return to private practice, or return to the
practice in the substantive field or geographic area of
the practice that was sold, as a result of an
unanticipated change in circumstances does not
necessarily result in a violation. For example, a
lawyer who has sold the—a practice to accept an
appointment to judicial office does not violate the
requirement that the sale be attendant to cessation
of practice if the lawyer later resumes private
practice upon being defeated in a contested or a

Comment [2A] is the second half of Model Rule Comment [2],
which addresses the kinds of situations under which a return to
private practice is permitted after a lawyer has availed himself or
herself of the benefits of the Rule. The word “the” has been
changed to the word “a,” because, in the second sentence, a sale
of a specific practice is not at issue. The added clause in the first
sentence clarifies that a lawyer may also return to a substantive
field or geographic area of practice in the event of unanticipated
changes in circumstances.
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ABA Model Rule

Rule 1.17 Sale of Law Practice
Comment

Commission’s Proposed Rule

Rule 1.17 Purchase and Sale of a_Law Practice
Comment

Explanation of Changes to the ABA Model Rule

retention election for the office or resigns or retires
from a judiciaryjudicial position.

The phrase “or retires” has been added in the last sentence at the
suggestion of public comment received from COPRAC because a
judge may elect to retire and return to private practice. The word
“judiciary” has been changed to “judicial” because that is the
appropriate adjective to modify “position.”

[8] The requirement that the seller cease to
engage in the private practice of law does not
prohibit employment as a lawyer on the staff of a
public agency or a legal services entity that provides
legal services to the poor, or as in-house counsel to
a business.

[8] The requirement that the seller cease to
engage in the private practice of law does not
prohibit employment as a lawyer on the staff of a
public agency or a legal services entity that provides
legal services to the poor, or as in-house counsel to
a business.

Comment [3] is identical to Model Rule 1.17, cmt. [3].

[BA] An agreement for sale of a law practice that
otherwise complies with this Rule does not violate
this Rule if it contains a provision for a reasonable
transitional period during which the seller may
continue to practice and represent clients for the
purpose of facilitating the transition of consenting
clients to the purchaser.

Comment [3A] has no counterpart in the Model ‘Rule. The
Comment was added following public comment to permit the
described situation, which would protect clients by facilitating a
smooth transition of their matters from one lawyer to another.

[4] The Rule permits a sale of an entire practice
attendant upon retirement from the private practice
of law within the jurisdiction. Its provisions, therefore,
accommodate the lawyer who sells the practice on
the occasion of moving to another state. Some
states are so large that a move from one locale
therein to another is tantamount to leaving the
jurisdiction in which the lawyer has engaged in the
practice of law. To also accommodate lawyers so

[4] FheThis Rule permits a sale of an entire
practice attendant upon retirement from the private
practice of law within this state or within a defined

geographic area of this state. the—jurisdiction—Hs
) . : i
anotherstate—Some-states-are-so-large-thata-move
; .
o —one eee'te_t erem te_ & GE.'e S-tantamount-o

Comment [4] is based on Model Rule 1.17, cmt. [4], but has been
revised extensively to provide guidance on the application of the
Rule. Much of the Model Rule Comment [4] is a form of “use
note” for guidance to states that choose to follow the Model Rule.
Irrelevant parts of that “use note” have been deleted and explicit
language added to explain the rights of a seller who sells a part of
a practice located in a defined geographic area. Once this Rule
is adopted in California, much of the use note would not be
needed, but guidance about the rights of a seller in a sale of a
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situated, states may permit the sale of the practice
when the lawyer leaves the geographical area rather
than the jurisdiction. The alternative desired should
be indicated by selecting one of the two provided for
in Rule 1.17(a).

Rule-1-17A seller does not violate this Rule by either
(i) selling a California practice but continuing to
practice in other jurisdictions; or (ii) selling a practice
in one geographic area of this state but continuing to
practice in another geographic area of this state, as
agreed to by seller and purchaser. An agreement for
the sale of the geographic area or areas of a law
practice should state as precisely as possible the
specific geographic area or areas being sold.

geographic aspect of a practice would be appropriate.

The last sentence has been added at COPRAC's suggestion to
emphasize the importance of precisely defining the scope of the
geographic area of practice being sold.

[5] This Rule also permits a lawyer or law firm to
sell an area of practice. If an area of practice is sold
and the lawyer remains in the active practice of law,
the lawyer must cease accepting any matters in the
area of practice that has been sold, either as counsel
or co-counsel or by assuming joint responsibility for
a matter in connection with the division of a fee with
another lawyer as would otherwise be permitted by
Rule 1.5(e). For example, a lawyer with a substantial
number of estate planning matters and a substantial
number of probate administration cases may sell the
estate planning portion of the practice but remain in
the practice of law by concentrating on probate
administration; however, that practitioner may not
thereafter accept any estate planning matters.

[5] This Rule also permits a lawyer or law firm to
sell an-areaa substantive field of practice. If anareaa
substantive field of practice is sold and the lawyer
remains in the active practice of law, the lawyer must
cease accepting any matters in the areasubstantive
field of practice that has been sold, either as counsel
or co-counsel, or by assuming joint responsibility for
a matter in connection with the division of a fee with
another lawyer as would otherwise be permitted by
Rule—15(e)1.5.1. For example, a lawyer with a
substantial number of estate planning matters and a
substantial number of probate administration cases
may sell the estate planning portion of the practice
but remain in the practice of law by concentrating on
probate administration; however, that practitioner

Comment [5] is substantially the same as Model Rule 1.17, cmt.
[5]. “Substantive field” has been substituted for the word “area”
because the Commission concluded that there could be
confusion between the word “area” in reference to a geographic
location of the practice and the word “area” in the sense of a
substantive aspect of the practice. As a result, the Commission
concluded that the recommended wording provides greater
clarity. The reference to Rule 1.5(e) has been changed to
Rule 1.5.1 because that is the number of the counterpart to Model
Rule 1.5(e) in the proposed new California Rules.

The Commission revised the third sentence for clarity and to
conform it with the California approach to this Rule. If a lawyer
makes the entire practice in this state or in a geographic area
available for purchase, he or she will have complied with this
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Although a lawyer who leaves a jurisdiction or
geographical area typically would sell the entire
practice, this Rule permits the lawyer to limit the sale
to one or more areas of the practice, thereby
preserving the lawyer's right to continue practice in
the areas of the practice that were not sold.

may not thereafter accept any estate planning

matters. Although a lawyer who-leaves-a-jurisdiction
or geegraphicallaw firm that sells the practice in this

state or in a geographic area typicaly—would-sellof
this state must make the entire practice_in this state
or in the geographic area available for purchase, this
Rule permits the lawsrerseller to limit the sale to one
or more areassubstantive fields of the practice,
thereby preserving the lawyer's right to continue
practice in the areas of the practice that were not
sold.

Rule, even if purchasers cannot be found for the entire practice or
entire practice in this state or in a geographic area. See also
Explanation of Changes for paragraph (c).

Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller's entire
practice, or an entire area of practice, be sold. The
prohibition against sale of less than an entire
practice area protects those clients whose matters
are less lucrative and who might find it difficult to
secure other counsel if a sale could be limited to
substantial fee-generating matters. The purchasers
are required to undertake all client matters in the
practice or practice area, subject to client consent.
This requirement is satisfied, however, even if a
purchaser is unable to undertake a particular client
matter because of a conflict of interest.

Sale of Entire Practice or Entire Area of Practice

[6] TFheThis Rule requires that all or substantially
all of the seller's entire law practice, or an entire
geographic or substantive area of practice, be sold.
The prohibition against sale of less than substantially
all of an entire law practice, entire geographic area
of practice or entire substantive field of practice
protects those clients whose matters are less
lucrative and who might find it difficult to secure
other counsel if a sale could be limited to substantial
fee-generating matters. The purchasers are required
to undertake all client matters in the law practice-er
practice, geographic area_of practice, or substantive
field of practice, subject to client consent_or other
contingencies. This requirement is satisfied,
however, even if a purchaser is unable to undertake
a—particular client matters because—ofa—conflictof
interest-because, for example, the purchaser has a

Comment [6] is based on Model Rule 1.17, cmt. [6]. However,
sentences within it have been expanded to clarify that it applies
regardless of whether the sale is of an entire practice, of an entire
geographic area of practice, or of an entire substantive field of
practice.

The last phrase has been added to the fourth sentence of this
Comment because a conflict of interest is not the only
circumstance under which the purchaser may not be able to
undertake a particular client matter. Clients always have the
option to refuse to retain the purchaser.

The last two sentences have been added at COPRAC's
suggestion to provide guidance on the meaning of “all of
substantially all,” a phrase not found in the Model Rule.
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conflict of interest, a client decides not to retain the
purchaser, or the purchaser lacks the ability to
undertake a matter. Whether the purchase and sale
includes all or substantially all of the practice, or of
the substantive field or geographic area of the
practice, is to be measured by taking into _account
only that portion of the practice that, in accordance
with these Rules, should be transferred to the
purchasers. For example, a sale of only a portion of
a_practice_ may satisfy this Rule if it includes all or
substantially all of the practice excluding client
matters subject to a conflict of interest, matters
where the clients choose to retain other counsel,
and, if the seller becomes employed as in-house
counsel to a business that was a client, matters for
such business.

Client Confidences, Consent and Notice

[71 Negotiations between seller and prospective
purchaser prior to disclosure of information relating
to a specific representation of an identifiable client
no more violate the confidentiality provisions of
Model Rule 1.6 than do preliminary discussions
concerning the possible association of another
lawyer or mergers between firms, with respect to
which client consent is not required. Providing the
purchaser access to client-specific information
relating to the representation and to the file,
however, requires client consent. The Rule provides
that before such information can be disclosed by the

Client Confidences, Consent and Notice

[7] NegetiationsDisclosures in confidence of client
identities and matters during negotiations between
seller and prospective purchaser priorto-disclosure
for the purpose of infermation—+elating-—to—a—specific
representationascertaining _actual _or __ potential
conflicts of an—identifiable—clientinterest no more
violate the confidentiality provisions of Model Rule
1.6 than do preliminary discussions concerning the
possible association of another lawyer or mergers
between firms, with respect to which client consent is
not required. Providing the purchaser access to
client-specific confidential information relating to the

Comment [7] is based on Model Rule 1.17, cmt. [7]. However,
the first sentence has been reworded for clarity. Not all aspects
of negotiations between seller and prospective purchaser are
necessarily confidential. In preliminary discussions, the seller
should be able to disclose in confidence client identities and
matters, so the purchaser has an understanding of the scope of
the practice and can check for conflicts of interest. However, the
seller should not at that stage disclose specific confidential
information relating to the representation nor give the purchaser
access to the file. That information and access should only be
provided by the seller with the consent of the client. The first
sentence has been reworded to make those concepts explicit,
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seller to the purchaser the client must be given
actual written notice of the contemplated sale,
including the identity of the purchaser, and must be
told that the decision to consent or make other
arrangements must be made within 90 days. If
nothing is heard from the client within that time,
consent to the sale is presumed.

representation andor to the file, however, requires
client consent. Fhe This Rule provides that, before
such information can be disclosed by the seller to
the purchaser, the client must be given actual written
notice of the contemplated sale, including the identity
of the purehaserpurchasing lawyer or law firm, and
must be told that the decision to consent or make
other arrangements must be made within 90 days. If
nothing is heard from the client within that time,
consent to the sale is presumed. However,
confidential information _may be disclosed to the
purchaser if necessary to protect a client from harm,
damage or loss of rights, unless the client has made
known that the client does not want to retain the
purchaser or unless the seller and purchaser have
ascertained that the purchaser has actual or
potential _conflicts of interest that preclude the
purchaser from representing the client.

and the word “confidential” has been added to the second

sentence for that same reason.

The third sentence has been modified — “purchaser” deleted and
“purchasing lawyer or law firm” substituted for it — in order to
make explicit that the concept applies regardless of whether the
purchaser is an individual lawyer or law firm.

In an emergency situation, it may be necessary for the seller to
disclose confidential information to the purchaser, in order for the
purchaser to protect a client from harm, damage, or loss of rights.
The last sentence has been added to this Comment in order to
permit a purchaser to obtain access to confidential information if
necessary to protect a client in such an emergency.

[8] A lawyer or law firm ceasing to practice cannot
be required to remain in practice because some
clients cannot be given actual notice of the proposed
purchase. Since these clients cannot themselves
consent to the purchase or direct any other
disposition of their files, the Rule requires an order
from a court having jurisdiction authorizing their
transfer or other disposition. The Court can be
expected to determine whether reasonable efforts to
locate the client have been exhausted, and whether
the absent client's legitimate interests will be served
by authorizing the transfer of the file so that the

[8] [RESERVED] Alawyerortaw-firmceasingto

The Commission recommends that Model Rule Comment [8] not
be adopted because it is substantively wrong. Under California
law and rules, a seller may not withdraw from representation
unless he, she, or it has first complied with Rule 1.16 or the client
has agreed to the discharge or has substituted the seller with new
counsel. In addition, a lawyer may not disclose confidential
information to a tribunal, even in camera, because that may waive
confidentiality of the information.
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purchaser may continue the representation.
Preservation of client confidences requires that the
petition for a court order be considered in camera. (A
procedure by which such an order can be obtained
needs to be established in jurisdictions in which it
presently does not exist).

[9] All elements of client autonomy, including the
client's absolute right to discharge a lawyer and
transfer the representation to another, survive the
sale of the practice or area of practice.

[9] All elements of client autonomy, including the
client's absolute right to discharge a lawyer and
transfer the representation to another, survive the
sale of the law practice-er, a geographic area of the
practice, or a substantive field of practice.

Comment [9] is based on Model Rule 1.17, cmt. [9]. The
revisions are intended to make explicit that clients have autonomy
in choosing their lawyer regardless of whether the sale is a sale
of an entire practice, of a geographic area of practice, or of a
substantive field of practice.

Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in
fees charged the clients of the practice. Existing
arrangements between the seller and the client as to
fees and the scope of the work must be honored by
the purchaser.

Fee Arrangements Between Client and Purchaser

[10] FheParagraph (e) provides that the sale may
not be financed solely by increases in fees charged
the clients of the law practice. Existing
arrangements between the seller and the client as to
fees and the scope of the work must be honored by
the purchaser__unless precluded by conflicts of
interest, or unless the scope of work is changed with
client consent. The purchaser may be required to
enter into new fee agreements with each client.
See, e.q., Business and Professions Code sections
6147 & 6148.

Comment [10] is based on Model Rule 1.17, cmt. [10]. However, the
first sentence has been modified so that it expressly calls the
reader’s attention to paragraph (e). The word “solely” has been
added because that is contained in the black letter rule. The word
“law” has been added to make explicit that this Rule applies to the
sale of a law practice, not to the sale of other lines of business.

The “unless” clause in the second sentence has been added to
conform to the language of paragraph (e). See Explanation of
Changes for paragraph (e).

The last sentence has been added to the Model Rule comment to
remind purchasers that under this Rule, they must comply with
California requirements regarding fee agreements, such as
Business & Professions Code sections 6147 and 6148.
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Other Applicable Ethical Standards

[11] Lawyers participating in the sale of a law
practice or a practice area are subject to the ethical
standards applicable to involving another lawyer in
the representation of a client. These include, for
example, the seller's obligation to exercise
competence in identifying a purchaser qualified to
assume the practice and the purchaser's obligation
to undertake the representation competently (see
Rule 1.1); the obligation to avoid disqualifying
conflicts, and to secure the client's informed consent
for those conflicts that can be agreed to (see Rule
1.7 regarding conflicts and Rule 1.0(e) for the
definition of informed consent); and the obligation to
protect information relating to the representation
(see Rules 1.6 and 1.9).

Other Applicable Ethical Standards

[11] =oeerroio—oosioiooine—n—the—onle of o Lo

representation—{see—Rules—1-6—and—19- Lawyers

participating in the sale of a law practice, a geographic
area of practice, or a substantive field of practice must
act in accordance with all applicable ethical standards.
These include, for example, the following: The
purchaser is obligated to check for potential conflicts of
interest so as to avoid conflicts of interest (see, e.q.,
Rule 1.7 regarding concurrent conflicts and Rule 1.9
regarding conflicts arising from past representations)
and thereafter to provide legal services competently
(see Rule 1.1). Following a sale, the seller is obligated
to continue to protect confidential client information (see
Rule 1.6 and Business & Professions Code section
6068(e)(1)) and to avoid new representations that are in
conflict with continuing duties to former clients (see Rule

19).

Comment [11] is based on Model Rule 1.17, cmt. [11], but has
been substantially revised to correct an apparent error in the
Model Rule comment. The examples in the Model Rule comment
focus on the seller’s ethical duties in connection with the sale of a
law practice. The Commission concluded, however, that most of
the examples described duties that a purchaser incurs in
connection with a sale. The Commission has clarified which
duties a purchaser has and which duties a seller has in its
revision of the Comment.
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[12] If approval of the substitution of the purchasing
lawyer for the selling lawyer is required by the rules
of any tribunal in which a matter is pending, such
approval must be obtained before the matter can be
included in the sale (see Rule 1.16).

[12] If approval of the substitution of the purchasing
lawyer for the selling lawyer is required by the rules
of any tribunal in which a matter is pending, sueh
approval-must-be-obtained-before-the matter ecanmay
be included in the sale, but the approval of the
tribunal must be obtained before the seller is relieved
of responsibility for the matter. (See Rule 1.16).

Comment [12] is based on Model Rule 1.17, cmt. [12]. However,
it has been revised to clarify the contractual realities of selling a
practice and obtaining a tribunal’s permission to withdraw. A sale
may contemplate including a given matter within the scope of the
sale, and the parties will have to enter into a contract for sale
before they can implement it. Nevertheless, if the approval of a
tribunal is required before the purchaser may be substituted for
the seller, both paragraph (f) of this proposed Rule and this
comment now make explicit that the tribunal’'s approval must be
obtained before the seller is relieved of responsibility for the
matter.

[12A] Although the services of a broker may be
used to assist in a purchase and sale under this
Rule, the Rule does not permit such a sale to a
broker or other intermediary. Whether a fee may
be paid to a nonlawyer broker for arranging a sale
or purchase of a law practice under this Rule is
governed by the terms of the sale agreement and
other law. Other Rules may also apply. See, e.q.,
Rule 5.4(a) (prohibiting sharing legal fees with a
nonlawyer), and Rule 7.2(b) (prohibiting a lawyer
from qgiving anything of value to a person for
recommending the lawyer’s services).

Comment [12A] has no counterpart in the Model Rule. The
Commission concluded that a sale to a broker should not be
permitted. A seller or a purchaser may utilize the services of a
broker, if permitted by other law. However, this Rule does not
permit a sale to a broker or other intermediary. In addition,
other rules and other law govern whether a fee may be paid to
a nonlawyer broker for arranging a sale or purchase of a law
practice or any aspect of it. For example, proposed Rule 5.4(a)
prohibits sharing legal fees with a nonlawyer, and proposed
Rule 7.2(b) prohibits a lawyer from giving anything of value to a
person for recommending the lawyer’s services. Lawyers and
the public should be made aware of these restrictions.
Therefore, they are spelled out in this Comment.
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Applicability of the Rule

[13] This Rule applies to the sale of a law practice
of a deceased, disabled or disappeared lawyer.
Thus, the seller may be represented by a nonlawyer
representative not subject to these Rules. Since,
however, no lawyer may participate in a sale of a law
practice which does not conform to the requirements
of this Rule, the representatives of the seller as well
as the purchasing lawyer can be expected to see to
it that they are met.

Applicability of the Rule

[13] This Rule applies to the sale of a law practice
of a deceased, disabledimpaired or disappeared
lawyer, or by a trustee. Thus, the seller may be
represented by a nonlawyer representative not
subject to these Rules—Since, howeveror the seller
may be a lawyer acting in a fiduciary capacity.
Because no lawyer may participateassist in a sale of
a law practice whichthat does not cenferm—to—the
reguirements—efcomply  with this Rule, the
representatives—of-the-selleras—well-asa nonlawyer

fiduciary who is represented by counsel, a lawyer
selling in a fiduciary capacity, and the purchasing
lawyer can-be-expected-to-see-to-it-that-they-are
metmust all comply with this Rule. See, e.q., Rule

8.4(a).

Comment [13] is based on Model Rule 1.17, cmt. [13]. The word
“impaired” has been substituted for “disabled” because the selling
lawyer may be physically disabled but still able to participate in
the sale, and the intent is to apply this Rule to a sale on behalf of
a selling lawyer who is incapacitated. In addition, the phrase “or
by a trustee” has been added because a lawyer, for estate and
tax planning purposes, may hold the ownership of his or her
practice in a trust.

In the second sentence, the alternative of a seller being a lawyer
acting in a fiduciary capacity has been added because a lawyer
may be the attorney-in-fact, conservator, or trustee for another

lawyer.

In the third sentence, the word “because” has been substituted for
“since, however,” to rectify the temporal implication. The phrase
“assist in” has been substituted for “participate in” in order to
clarify that a lawyer need not be a purchaser or seller in order to
violate this Rule. A lawyer for a purchaser or seller must assure
that the sale of the practice complies with this Rule. Accordingly,
the balance of the third sentence has been revised to make these
concepts explicit.

[14] Admission to or retirement from a law
partnership or professional association, retirement
plans and similar arrangements, and a sale of
tangible assets of a law practice, do not constitute a
sale or purchase governed by this Rule.

[14] [RESERVED] Admission-to-orretirementfrom
g—aw—pa {RSFSHIP OF —pProtessio al asse, eatlel
) hy .

Model Rule 1.17, cmt. [14] has been deleted because the
substance of it has been moved into paragraph (h) of the black
letter rule. An exception to a rule should appear in the rule itself.
Because this exception appears in the proposed Rule, repeating
it in the comment is not necessary.
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[15] This Rule does not apply to the transfers of
legal representation between lawyers when such
transfers are unrelated to the sale of a practice or an
area of practice.

[15] This Rule does not apply to the transfers of
legal representation between lawyers when such
transfers are unrelated to the sale of a practice-er
an, a geographic area of practice, or a substantive
field of practice.

Comment [15] is based on Model Rule 1.17, cmt. [15]. Language
has been added to clarify that the Rule only applies to the sale of
an entire practice, of a geographic area of practice, or of a
substantive field of practice.

[15A]The purchase of a law practice in accordance
with this Rule does not constitute the conveyance of
value to a person for recommending the lawyer's
services in violation of Rule 7.2(b).

Comment [15A] has no counterpart in the Model Rule. This
Comment has been added to clarify that the sale of law practice
in compliance with this Rule does not violate Rule 7.2(b).

[15B]Lawyers  who engage in_a transaction
described in this Rule also must comply with Rules
1.5.1 and 5.4 when applicable.

Comment [15B] has no counterpart in the Model Rule. This
Comment has been added to help assure that lawyers who
engage in a transaction under this Rule are alerted to the
requirement of complying with proposed Rules 1.5.1 and 5.4.

[15C]If a lawyer whose practice is sold is deceased,
his or her estate must also comply with Business
and Professions Code section 6180, et seq.,
including but not limited to the notice requirements
therein.

Comment [15C] has no counterpart in the Model Rule. The
Commission recommends addition of this Comment so that
people who endeavor to conduct a sale of a practice of a
deceased lawyer are alerted of the necessity of complying with
the State Bar Act.
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Rule 1.17: Purchase and Sale of a Law Practice
(Comparison of the Current Proposed Rule to the initial Public Comment Draft)

A lawyer or a law firm may sell or purchase a law practice, a substantive field
of practice, or a geographic area of practice, including good will, only if the
conditions set forth in paragraphs (a) through (g) are satisfied:

(@) The seller ceases to engage in the private practice of law entirely, or in
the substantive field or geographic area in which the seller conducted
the portion of the practice being sold.

(b) The seller makes the entire practice, or the entire substantive field or
geographic area of the practice, available for sale to one or more
lawyers or law firms.

(c) The purchase and sale includes all or substantially all of the practice,
or of the substantive field or geographic area of the practice.

(d) If the purchase or sale contemplates the transfer of responsibility for
work not yet completed or responsibility for client files or information
protected by Rule 1.6 and Business and Professions Code section
6068(e), then:

(1)  If the seller is deceased, or has a conservator or other person
acting in a representative capacity, and no lawyer has been
appointed to act for the seller pursuant to Business and
Professions Code section 6180.5, prior to the transfer, the
purchaser:

(Ai) shall cause a written notice to be given to each of the
chientseller's clients whose matters are included in the sale,
stating that the interest in the law practice is being transferred

to the purchaser; that the client has the right to retain other
counsel and might have the right to act in his or her own
behalf; that the client may take possession of any client
papers and property in the form or format held by the lawyer
as provided by Rule 1.16(e); and that, if no response is
received to the notice within 90 days after it is sent or, if the
client's rights would be prejudiced by a failure of the
purchaser to act during that time, the purchaser may act on
behalf of the client until otherwise notified by the client; and

(Bii) shall obtain the written consent of the client, provided that the
affected client's consent shall be presumed until the
purchaser is otherwise notified by the client if the purchaser
receives no response to the paragraph (d)(1)(Ai) notification
within 90 days after it is sent to the client's last address as
shown on the records of the seller, or if the client's rights
would be prejudiced by a failure of the purchaser to act
during the 90-day period.

2) In all other circumstances, not less than 90 days prior to the
transfer:

(Ai) the seller, or the lawyer appointed to act for the seller
pursuant to Business and Professions Code section
6180.5, shall cause a written notice to be given to each of
the elientseller's clients whose matters are included in the
sale, stating that the interest in the law practice is being
transferred to the purchaser; that the client has the right
to retain other counsel and might have the right to act in
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(e)

()

his or her own behalf; that the client may take possession
of any client papers and property in the form or format
held by the lawyer as provided by Rule 1.16(e); and that,
if no response is received to the notice within 90 days
after it is sent or, if the client's rights would be prejudiced
by a failure of the purchaser to act during the 90 day
period, the purchaser may act on behalf of the client until
otherwise notified by the client; and

(Bii) the seller, or the lawyer appointed to act for the seller
pursuant to Business and Professions Code section
6180.5, shall obtain the written consent of each of the
clientseller's clients whose matters are included in the
sale, prior to the transfer, provided that the client's
consent shall be presumed if neither the seller nor the
purchaser receives nea response to the paragraph
(d)(2)(Ai) notice within 90 days after it is sent to the
client's last address as shown on the records of the seller,
or if the client's rights would be prejudiced by a failure of
the purchaser to act during the 90 day period, unless
either the seller or the purchaser is otherwise notified by
the client.

Fees charged to clients shall not be increased solely by reason of the
purchase, and, unless the scope of the work is narrowed or expanded
with the clients' informed consent, the purchaser assumes the seller's
obligations under existing client agreements regarding fees and the
scope of work.

If substitution is required by the rules of a tribunal in which a matter is
pending, all steps necessary to substitute a lawyer shall be taken.

@

(h)

A lawyer shall not disclose confidential client information to a
nonlawyer in connection with a purchase or sale under this Rule.

This Rule does not apply to the admission to or retirement from a law
partnership or law corporation, retirement plans and similar
arrangements, or sale of tangible assets of a law practice.

COMMENT

(1]

[1A]

The practice of law is a profession, not merely a business. Clients are
not commodities that can be purchased and sold at will. Pursuant to
this Rule, when a lawyer or an entire firm ceases to practice, or ceases
to practice in an area of law, and other lawyers or firms take over the
representation, the selling lawyer or firm may obtain compensation for
the reasenable-value—efthe-practice as may withdrawing partners of
law firms. See Rules 5.4 and 5.6.

As used in this Rule, a selling “lawyer” includes the personal
representative of the estate of a deceased lawyer, the trustee of a trust
of which a law practice is an asset, an attorney in fact under a lawyer's
durable power of attorney, a conservator of the estate of a lawyer, or a
lawyer appointed to act for the seller pursuant to Business and
Professions Code sections 6180, 6185 and 6190.4.

Termination of Practice by the Seller

(2]

The requirement that all of the private practice, or all of a substantive
field or geographic area of practice, be sold is satisfied if the seller in
good faith makes the entire practice, or the entire substantive field or
geographic area of practice, available for sale to the purchasers. The
fact that a number of the seller's clients decide not to be represented
by the purchasers but take their matters elsewhere, or refuse to
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[2A]

[3]

[3A]

(4]

discharge the selling lawyer, therefore, does not result in a violation.
If a client does not agree to retain the purchaser, the selling lawyer is
not relieved from responsibility for the representation unless the seller
is permitted to withdraw from the representation. See Rule 1.16.

Return to private practice, or return to the practice in the substantive
field or geographic area of the practice that was sold, as a result of an
unanticipated change in circumstances does not necessarily result in a
violation. For example, a lawyer who has sold a practice to accept an
appointment to judicial office does not violate the requirement that the
sale be attendant to cessation of practice if the lawyer later resumes
private practice upon being defeated in a contested or a retention
election for the office or resigns or retires from a judicial position.

The requirement that the seller cease to engage in the private practice
of law does not prohibit employment as a lawyer on the staff of a public
agency or a legal services entity that provides legal services to the
poor, or as in-house counsel to a business.

An agreement for sale of a law practice that otherwise complies with
this Rule does not violate this Rule if it contains a provision for a
reasonable transitional period during which the seller may continue to
practice _and represent clients for the purpose of facilitating the
transition of consenting clients to the purchaser.

This Rule permits a sale of an entire practice attendant upon
retirement from the private practice of law within this state or within a
defined geographic area of this state. A seller does not violate this
Rule by either (i) selling a California practice but continuing to practice
in other jurisdictions; or (ii) selling a practice in one geographic area of
this state but continuing to practice in another geographic area of this
state, as agreed to by seller and purchaser.__An agreement for the

sale of a geographic area or areas of a law practice should state as
precisely as possible the specific geographic area or areas being sold.

This Rule also permits a lawyer or law firm to sell a substantive field of
practice. If a substantive field of practice is sold and the lawyer
remains in the active practice of law, the lawyer must cease accepting
any matters in the substantive field of practice that has been sold,
either as counsel or co-counsel, or by assuming joint responsibility for
a matter in connection with the division of a fee with another lawyer as
would otherwise be permitted by Rule 1.5.1. For example, a lawyer
with a substantial number of estate planning matters and a substantial
number of probate administration cases may sell the estate planning
portion of the practice but remain in the practice of law by
concentrating on probate administration; however, that practitioner
may not thereafter accept any estate planning matters. Although a
lawyer or law firm that sells the practice in this state or in a geographic
area of this state must make the entire practice in this state or in the
geographic area available for purchase, this Rule permits the seller to
limit the sale to one or more substantive fields of the practice, thereby
preserving the lawyer's right to continue practice in the areas of the
practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

(6]

This Rule requires that all or substantially all of the seller's entire law
practice, or an entire geographic or substantive area of practice, be
sold. The prohibition against sale of less than substantially all of an
entire law practice, entire geographic area of practice or entire
substantive field of practice protects those clients whose matters are
less lucrative and who might find it difficult to secure other counsel if a
sale could be limited to substantial fee-generating matters. The
purchasers are required to undertake all client matters in the law
practice, geographic area of practice, or substantive field of practice,
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subject to client consent_or other contingencies. This requirement is
satisfied, however, even if a purchaser is unable to undertake a
particular client mattermatters because-ef, for example, the purchaser
has a conflict of interest-er-because-one-ormore-clientsrefuse, a client
decides not to retain the purchaser, or the purchaser lacks the ability to
undertake a matter. Whether the purchase and sale includes all or
substantially all of the practice, or of the substantive field or geographic
area of the practice, is to be measured by taking into account only that
portion of the practice that, in accordance with these Rules, should be
transferred to the purchasers.__For example, a sale of only a portion of
a_practice may satisfy this Rule if it includes all or substantially all of
the practice excluding client matters subject to a conflict of interest,
matters where the clients choose to retain other counsel, and, if the
seller becomes employed as in-house counsel to a business that was
a client, matters for such business.

Client Confidences, Consent and Notice

(7]

Disclosures in confidence of client identities and matters during
negotiations between seller and prospective purchaser for the
purpose of ascertaining actual or potential conflicts of interest no more
violate the confidentiality provisions of Model Rule 1.6 than do
preliminary discussions concerning the possible association of another
lawyer or mergers between firms, with respect to which client consent
is not required. Providing the purchaser access to client-specific
confidential information relating to the representation or to the file,
however, requires client consent. This Rule provides that, before
such information can be disclosed by the seller to the purchaser, the
client must be given actual written notice of the contemplated sale,
including the identity of the purchasing lawyer or law firm, and must be
told that the decision to consent or make other arrangements must be
made within 90 days. If nothing is heard from the client within that
time, consent to the sale is presumed. However, confidential

&l

information may be disclosed to the purchaser if necessary to protect a
client from harm, damage or loss of rights, unless the client has made
known that the client does not want to retain the purchaser or unless
the seller and purchaser have ascertained that the purchaser has
actual or potential conflicts of interest that preclude the purchaser from
representing the client.

[RESERVED]

All elements of client autonomy, including the client's absolute right to
discharge a lawyer and transfer the representation to another, survive
the sale of the law practice, a geographic area of the practice, or a
substantive field of practice.

Fee Arrangements Between Client and Purchaser

(10]

Paragraph (e) provides that the sale may not be financed solely by
increases in fees charged the clients of the law practice. Existing
arrangements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser_unless precluded
by conflicts of interest, or unless the scope of work is changed with client
consent. The purchaser may be required to enter into new fee
agreements with each client. See, e.g., Business and Professions
Code sections 6147 &and 6148.

Other Applicable Ethical Standards

[11]

Lawyers participating in the sale of a law practice, a geographic area of
practice, or a substantive field of practice must act in accordance with
all applicable ethical standards. These include, for example, the
following: The purchaser is obligated to check for potential conflicts of
interest so as to avoid conflicts of interest (see, e.g., Rule 1.7
regarding concurrent conflicts and Rule 1.9 regarding conflicts arising
from past representations) and thereafter to provide legal services
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competently (see Rule 1.1). Following a sale, the seller is obligated to
continue to protect confidential client information (see Rule 1.6 and
Business &and Professions Code section 6068(e)(1)) and to avoid new
representations that are in conflict with continuing duties to former
clients (see Rule 1.9).

[12] If approval of the substitution of the purchasing lawyer for the selling
lawyer is required by the rules of any tribunal in which a matter is
pending, the matter may be included in the sale, but the approval of
the tribunal must be obtained before the seller is relieved of
responsibility for the matter. (See Rule 1.16).

[12A] Although the services of a broker may be used to assist in a purchase

and sale under this Rule, the Rule does not permit such a sale to a

broker or other intermediary. Whether a fee may be paid to a

nonlawyer broker for arranging a sale or purchase of a law practice

under this Rule is governed by the terms of the sale agreement and

other law. Other Rules may also apply. See, e.g., Rule 5.4(a)

(prohibiting sharing legal fees with a nonlawyer), and Rule 7.2(b)

(prohibiting a lawyer from giving anything of value to a person for

recommending the lawyer's services).

Applicability of the Rule

[13] This Rule applies to the sale of a law practice of a deceased, impaired
or disappeared lawyer, or by a trustee. Thus, the seller may be

represented by a nonlawyer representative not subject to these Rules,
or the seller may be a lawyer acting in a fiduciary capacity. Because
no lawyer may assist in a sale of a law practice that does not comply
with  this Rule, a nonlawyer fiduciary who is represented by counsel,
a lawyer selling in a fiduciary capacity, and the purchasing lawyer
must all comply with this Rule. See, e.g., Rule 8.4(a).

[14] [RESERVED]

[15] This Rule does not apply to the transfers of legal representation
between lawyers when such transfers are unrelated to the sale of a
practice, a geographic area of practice, or a substantive field of
practice.

[15A] The purchase of a law practice in accordance with this Rule does not

constitute the conveyance of value to a person for recommending the
lawyer's services in violation of Rule 7.2(b).

[15AB] Lawyers who engage in a transaction described in this Rule also

must comply with Rules 1.5.1 and 5.4 when applicable.
[15BC] If a lawyer whose practice is sold is deceased, his or her estate
must also comply with Business and Professions Code section 6180,
et seq., including but not limited to the notice requirements therein.
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Rule 2-300-Sale-er1.17: Purchase and Sale of a Law Practice-ef-a-MemberLivingorBeceased

(Comparison of the Current Proposed Rule to Current California Rule)

A lawyer or a law firm may sell or purchase a law practice, a substantive field

of practice, or a geographic area of practice, including good will, only if the

conditions set forth in paragraphs (a) through (g) are satisfied:

A : I .  cuct

sale-

@

(b)

©

The seller ceases to engage in the private practice of law entirely, or in
the substantive field or geographic area in which the seller conducted
the portion of the practice being sold.

The seller makes the entire practice, or the entire substantive field or
geographic_area of the practice, available for sale to one or more
lawyers or law firms.

The purchase and sale includes all or substantially all of the practice,
or of the substantive field or geographic area of the practice.

{B)-(d) If the purchase or sale contemplates the transfer of responsibility for

work not yet completed or responsibility for client files or information
protected by Rule 1.6 and Business and Professions Code section
6068;-subdivision-(e), then::

(1)—If the seller is deceased, or has a conservator or other person
acting in a representative capacity, and no memberlawyer has
been appointed to act for the seller pursuant to Business and

Professions Code section 6180.5, then-prior to the transfer;, the
purchaser:

{a)(i)-the-purehasershall cause a written notice to be given to each

of the elientseller's clients whose matters are included in the
sale, stating that the interest in the law practice is being
transferred to the purchaser; that the client has the right to
retain other counsel_and might have the right to act in his or
her own behalf; that the client may take possession of any
client papers and property;—as—required in the form or format
held by rule-3-700the lawyer as provided by Rule 1.16(Pe);
and that, if no response is received to the netification notice
within 90 days efthe-sending-of-such-neotice;after it is sent or
inthe—event, if the client's rights would be prejudiced by a
failure of the purchaser to act during that time, the purchaser
may act on behalf of the client untll otherW|se notified by the

{b)(ii)-the—purchasershall obtain the written consent of the client,

provided that suchthe affected client's consent shall be
presumed until the purchaser is otherwise notified by the
client if the purchaser receives no response is-received-to the
paragraph (d)(1)(i) notification specified-in-subparagraph-{a)
within 90 days efthe date—of the sending—oef—such

notificationafter it is sent to the client's last address as shown
on the records of the seller, or if the client's rights would be
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chientif neneither the seller nor the purchaser receives a
response is—+eceived—to the notification—specified—in
subparagraphparagraph (ad)(2)(i) notice within 90 days
of-the-date—of the-sending-of -such-notificationafter it is

sent to the client's last address as shown on the records
of the seller, or if the client's rights would be prejudiced
by a failure of the purchaser to act during the 90 day

prejudiced by a failure of the purchaser to act during suehthe
90-day period.

2) iln all other circumstances, not less than 90 days prior to the
transfer;;

(a)-(i) the seller, or the memberlawyer appointed to act for the

seller pursuant to Business and Professions Code
section 6180.5, shall cause a written notice to be given to
each of the eclientseller's clients whose matters are
included in the sale, stating that the interest in the law
practice is being transferred to the purchaser; that the
client has the right to retain other counsel_and might have
the right to act in his or her own behalf; that the client
may take possession of any client papers and property;
as—reguired in the form or format held by rue-3-760the
lawyer as provided by Rule 1.16(Be); and that, if no
response is received to the netificatiennotice within 90
days after it is sent or, if the client's rights would be
prejudiced by a failure of the sending—of—such
neticepurchaser to act during the 90 day period, the
purchaser may act on behalf of the client until otherwise

notlfled by the chent%uek%ne&eesha#eempiy%%h%he

{b)-(ii) the seller, or the memberlawyer appointed to act for the

seller pursuant to Business and Professions Code
section 6180.5, shall obtain the written consent of each of
the elientseller's clients whose matters are included in the
sale, prior to the transfer, provided that suchthe client's

consent shall be presumed until-otherwise-notified-by-the

period, unless either the seller or the purchaser is
otherwise notified by the client.

(e) Fees charged to clients shall not be increased solely by reason of the
purchase, and, unless the scope of the work is narrowed or expanded
with the clients' informed consent, the purchaser assumes the seller's
obligations _under_existing client_ agreements regarding fees and the

scope of work.

{S)-(f) If substitution is required by the rules of a tribunal in which a matter is
pending, all steps necessary to substitute a memberlawyer shall be
taken.

{E)(q) Cenfidential—informationA lawyer shall not be—discloseddisclose
confidential _client _information to a ren-membernonlawyer in

connection with a purchase or sale under this rtHeRule.

{F)(h)-Admission This Rule does not apply to the admission to or
retirement from a law partnership or law corporation, retirement plans
and similar arrangements, or sale of tangible assets of a law practice

chollaetbodonmedronlo o onennoe undarthis nule
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Discussion:COMMENT

[1A]

The practice of law is a profession, not merely a business. Clients are
not commodities that can be purchased and sold at will. Pursuant to
this Rule, when a lawyer or an entire firm ceases to practice, or ceases
to practice in an area of law, and other lawyers or firms take over the
representation, the selling lawyer or firm may obtain compensation for
the practice as may withdrawing partners of law firms. See Rules 5.4
and 5.6.

As used in this Rule, a selling “lawyer” includes the personal
representative of the estate of a deceased lawyer, the trustee of a trust
of which a law practice is an asset, an attorney in fact under a lawyer's
durable power of attorney, a conservator of the estate of a lawyer, or a
lawyer appointed to act for the seller pursuant to Business and
Professions Code sections 6180, 6185 and 6190.4.

Termination of Practice by the Seller

121

The requirement that all of the private practice, or all of a substantive
field or geographic area of practice, be sold is satisfied if the seller in
good faith makes the entire practice, or the entire substantive field or
geographic area of practice, available for sale to the purchasers. The
fact that a number of the seller's clients decide not to be represented
by the purchasers but take their matters elsewhere, or refuse to
discharge the selling lawyer, therefore, does not result in a violation.
If a client does not agree to retain the purchaser, the selling lawyer is
not relieved from responsibility for the representation unless the seller

is permitted to withdraw from the representation. See Rule 1.16.

“AllReturn to private practice, or substantially-alireturn to the practice in

the substantive field or geographic area of the law-—practice ef-a
member—means,—forpurpeses—of+ule—2-300,-that_was sold, feras a
in _circumstances does not
necessarily result in a violation. For example, a membermay-retain-one
e#twe#ehemsl Mer Who havesuehhas sold a lengstan&n@ypepsenal

intendedpractice to autherizeaccept an appointment to judicial office

does not violate the requirement that the sale be attendant to cessation
of ataw-practice if the lawyer later resumes private practice upon being
defeated in a piecemealfashion—except—as—may—berequired—by
subparagraph—{(BY){a)contested or paragraph—{(Bja retention election

for the office or resigns or retires from a judicial position.

The requirement that the seller cease to engage in the private practice
of law does not prohibit employment as a lawyer on the staff of a public
agency or a legal services entity that provides legal services to the

An agreement for sale of a law practice that otherwise complies with
this Rule does not violate this Rule if it contains a provision for a
reasonable transitional period during which the seller may continue to
practice _and represent clients for the purpose of facilitating the

[2A]
result of an unanticipated change
[31
poor, or as in-house counsel to a business.
3A
transition of consenting clients to the purchaser.
[4]

This Rule permits a sale of an entire practice attendant upon
retirement from the private practice of law within this state or within a
defined geographic area of this state. A seller does not violate this
Rule by either (i) selling a California practice but continuing to practice
in other jurisdictions; or (ii) selling a practice in one geographic area of
this state but continuing to practice in another geographic area of this
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state, as agreed to by seller and purchaser. An agreement for the
sale of a geographic area or areas of a law practice should state as
precisely as possible the specific geographic area or areas being sold.

This Rule also permits a lawyer or law firm to sell a substantive field of
practice. If a substantive field of practice is sold and the lawyer
remains in the active practice of law, the lawyer must cease accepting
any matters in the substantive field of practice that has been sold,
either as counsel or co-counsel, or by assuming joint responsibility for
a_matter in connection with the division of a fee with another lawyer as
would otherwise be permitted by Rule 1.5.1. For example, a lawyer
with a substantial number of estate planning matters and a substantial
number of probate administration cases may sell the estate planning
portion of the practice but remain in the practice of law by
concentrating _on_probate administration; however, that practitioner
may not thereafter accept any estate planning matters. Although a
lawyer or law firm that sells the practice in this state or in a geographic
area of this state must make the entire practice in this state or in the
geographic area available for purchase, this Rule permits the seller to
limit the sale to one or more substantive fields of the practice, thereby
preserving the lawyer's right to continue practice in the areas of the
practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

[6]

This Rule requires that all or substantially all of the seller's entire law
practice, or an entire_geographic or substantive area of practice, be
sold. The prohibition against sale of less than substantially all of an
entire_law practice, entire _geographic _area of practice or entire
substantive field of practice protects those clients whose matters are
less lucrative and who might find it difficult to secure other counsel if a
sale could be limited to substantial fee-generating matters. The
purchasers are required to undertake all client matters in _the law

practice, geographic area of practice, or substantive field of practice,

subject to client consent or other contingencies. This requirement is
satisfied, however, even if a purchaser is unable to undertake
particular_client matters because, for example, the purchaser has a
conflict of interest, a client decides not to retain the purchaser, or the
purchaser lacks the ability to undertake a matter. Whether the
purchase and sale includes all or substantially all of the practice, or of
the substantive field or geographic area of the practice, is to be
measured by taking into account only that portion of the practice that,
in_accordance with these Rules, should be transferred to the
purchasers. For example, a sale of only a portion of a practice may
satisfy this Rule if it includes all or substantially all of the practice
excluding client matters subject to a conflict of interest, matters where
the clients choose to retain other counsel, and, if the seller becomes
employed as in-house counsel to a business that was a client, matters
for such business.

Client Confidences, Consent and Notice

|

Disclosures in _confidence of client identities and matters during
negotiations between seller _and prospective purchaser  for the
purpose of ascertaining actual or potential conflicts of interest no more
violate the confidentiality provisions of Model Rule 1.6 than do
preliminary discussions concerning the possible association of another
lawyer or mergers between firms, with respect to which client consent
is_not required. Providing the purchaser access to client-specific
confidential information relating to the representation or to the file,
however, requires client consent. This Rule provides that, before
such information can be disclosed by the seller to the purchaser, the
client must be given actual written notice of the contemplated sale,
including the identity of the purchasing lawyer or law firm, and must be
told that the decision to consent or make other arrangements must be
made within 90 days. If nothing is heard from the client within that
time, consent to the sale is presumed. However, confidential
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information may be disclosed to the purchaser if necessary to protect a
client from harm, damage or loss of rights, unless the client has made
known that the client does not want to retain the purchaser or unless
the seller and purchaser have ascertained that the purchaser has
actual or potential conflicts of interest that preclude the purchaser from
representing the client.

[RESERVED]

All elements of client autonomy, including the client's absolute right to

discharge a lawyer and transfer the representation to another, survive
the sale of the law practice, a geographic area of the practice, or a
substantive field of practice.

Fee Arrangements Between Client and Purchaser

[20]

Paragraph (e) provides that the sale may not be financed solely by
increases in fees charged the clients of the law practice. EXxisting
arrangements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser unless precluded
by conflicts of interest, or unless the scope of work is changed with client
consent. The purchaser may be required to enter into new fee
agreements with each client. See, e.q., Business and Professions
Code sections 6147 and 6148.

Other Applicable Ethical Standards

1]

Lawyers participating in the sale of a law practice, a geographic area of
practice, or a substantive field of practice must act in accordance with

all_applicable ethical standards. These include, for example, the
following: The purchaser is obligated to check for potential conflicts of
interest so_as to avoid conflicts of interest (see, e.g., Rule 1.7
regarding concurrent conflicts and Rule 1.9 regarding conflicts arising
from past representations) and thereafter to provide legal services
competently (see Rule 1.1). Following a sale, the seller is obligated to
continue to protect confidential client information (see Rule 1.6 and
Business and Professions Code section 6068(e)(1)) and to avoid new
representations that are in_conflict with continuing duties to former
clients (see Rule 1.9).

[12] If approval of the substitution of the purchasing lawyer for the selling
lawyer is required by the rules of any tribunal in which a matter is
pending, the matter may be included in the sale, but the approval of
the tribunal must be obtained before the seller is relieved of
responsibility for the matter. See Rule 1.16.

[12A] Although the services of a broker may be used to assist in a purchase

and sale under this Rule, the Rule does not permit such a sale to a
broker or other intermediary. Whether a fee may be paid to a
nonlawyer broker for arranging a sale or purchase of a law practice
under this Rule is governed by the terms of the sale agreement and
other law. Other Rules may also apply. See, e.q., Rule 5.4(a)
(prohibiting sharing legal fees with a nonlawyer), and Rule 7.2(b)
(prohibiting a lawyer from giving anything of value to a person for
recommending the lawyer's services).

Applicability of the Rule

[13]

This Rule applies to the sale of a law practice of a deceased, impaired
or_disappeared lawyer, or by a trustee. Thus, the seller may be
represented by a nonlawyer representative not subject to these Rules,
or the seller may be a lawyer acting in a fiduciary capacity. Because
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no lawyer may assist in a sale of a law practice that does not comply
with _this Rule, a nonlawyer fiduciary who is represented by counsel,
a_lawyer selling in a fiduciary capacity, and the purchasing lawyer
must all comply with this Rule. See, e.q., Rule 8.4(a).

[RESERVED]

This Rule does not apply to the transfers of legal representation
between lawyers when such transfers are unrelated to the sale of a
practice, a geographic area of practice, or a substantive field of

practice.

[15A] The purchase of a law practice in accordance with this Rule does not

[15B]

constitute the conveyance of value to a person for recommending the
lawyer's services in violation of Rule 7.2(b).

Lawyers who engage in a transaction described in this Rule also must

[15C]

comply with Rules 1.5.1 and 5.4 when applicable.

If a lawyer whose practice is sold is deceased, his or her estate must

also comply with Business and Professions Code section 6180, et seq.,

including but not limited to the notice requirements therein.
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Proposed Rule 1.17 Purchase and Sale of a Law Practice
Minority Dissent

A minority of the Commission strongly disagrees with this
proposed Rule. The adoption of the proposed rule would
create a sea change in the practice of law,
commercializing it beyond anyone’s prior imagination.

The current rule was created by this Commission in the
1980s and adopted by the Supreme Court of California
on recommendation of the Board of Governors for the
specific purpose of allowing senior lawyers in solo
practice, facing retirement or appointment to a public
position such as a judgeship, or their estates after their
deaths, to realize the value of their practices by the sale
of those practices without the use of transparent devices
such as pretended last minute “partnerships;” see Geffen
V. Moss (1975) 53 Cal.App.3d 215. To avoid the use of
these pretend relationships and to give single
practitioners an opportunity to realize the value of what
they created over a lifetime - as exists in larger law firms
(see Howard v. Babcock (1993) 6 Cal.4th 409), the State
Bar proposed the current rule. It was the first authority
ever that allowed the one-time sale of such a practice,
and it does so only under stringent conditions that protect
clients through provisions for confidentiality during the
sale negotiations and against fee increases by reason of
the transfer.

The American Bar Association later adopted a version of

this Rule at the instance of the California State Bar
delegation. It was promoted on the floor of the ABA

RRC - 2-300 [1-17] -Minority Dissent-2COL - DFT2 (03-14-10) - CLEAN-ML

House of Delegates by the then President of the State
Bar, Terry Anderlini.

But the current proposal has transformed this modest
and reasonable provision into one that would permit and
cause the commercial exploitation of a law practice in
ways heretofore undreamed of. Under the proposed rule,
a lawyer (and thus, a law firm as well) may sell a
substantive field of practice or a geographic area of
practice. And unlike the current rule, there is the
anticipation that the selling lawyer may even return to the
practice he or she has merchandised. See proposed
Comment [2A]: “Return to private practice, or return to
the practice in the substantive field or geographic area of
the practice that was sold, as a result of an unanticipated
change in circumstances does not necessarily result in a
violation.” The concept of “extraordinary circumstances
in not defined by the Rule, which gives the lawyer the
ability to make a business of selling some or all of a law
practice rather than fulfilling commitments made to the
clients.

The dissenters can see a sea change in the practice if
this rule is adopted. Since the rule contains no definition
of either the concept of “geographic area” or “substantive
field” of practice and since probably no limiting definition
is possible, an imaginative or greedy lawyer can sell a
case or matter, or a set of a few cases or matters, by
describing the sales package in a way which excludes
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the lawyer's other cases in the field, or in other
geographic areas of the state or nation.

As some examples, suppose that a lawyer is consulted
about a major personal injury case, beyond the lawyer’'s
normal skills and capacities. Can the lawyer sell his or
her “major personal injuries” practice instead of handling
the case him- or herself or associating a more skilled
lawyer with client consent per current rule 2-2007?
Suppose that the lawyer has no background in
intellectual property law but is consulted by a current
client about a major patent infringement case which may
well produce a contingent fee in 7 or even 8 figures?
Instead of finding a lawyer competent in the field and
referring the matter to that lawyer, can the lawyer now
sell his or her “intellectual property practice,” consisting of
a single matter, to the highest bidder, as long as the
confidentiality provisions of this proposed rule are
observed? Why would the temptation to sell be any less
if the “big winner” case was one of several, where the
seller might be quite willing to give up the others in order
to cash in on the one “big deal?

Or consider the case of a “national” law firm that opened
a California office with considerable fanfare, spent a fair
amount on the facility, on recruitment of lawyers and on
promotion of the practice, but found the branch
unprofitable. There have been such instances in the
past, and the offices were simply closed. If this rule is
adopted, the law firm could hire a marketer and would
probably succeed in selling the unprofitable practice to
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another law firm, since its days in California were
numbered in any event.

One argument made in favor of the gross expansion of
California’s current, narrowly-drawn rule is that the
buying and selling of law practices should be permitted
because a law practice is simply an asset. The minority
rejects this crass view of the trust that a client invests in a
lawyer when placing a matter in the lawyer’'s hands. A
second defense of the expansion is that it would entirely
eliminate practice sales in the guise of short-term
partnerships. The minority also rejects this argument,
which amounts to saying that everyone should be
permitted to do a bad thing because some people do it.
Finally, it has been argued that the current rule
discriminates against sole practitioners because all other
private practice lawyers have law firm buy-out or
retirement arrangements. This claim is false. The
minority is unaware of such plans in the vast number of
smaller law firm, except in some smaller firms
arrangements for the return of original buy-in payments
or for payment of a departing partner’s share of accrued
receivables.  Finally, it bears repeating that, although
most of the arguments in favor of this expansion are
directed to the position of sole practitioners, the proposed
rule explicitly permits law firms to engage in the business
of buying and selling all or part of law practices. The
minority believes there is no compelling reason to expand
the current rule, and that its consequences should be
rejected firmly.
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Rule 1.17: Purchase and Sale of a Law Practice
(Commission's Proposed Rule — Clean Version

A lawyer or a law firm may sell or purchase a law practice, a substantive field
of practice, or a geographic area of practice, including good will, only if the
conditions set forth in paragraphs (a) through (g) are satisfied:

@)

(b)

(©

(d)

The seller ceases to engage in the private practice of law entirely, or in
the substantive field or geographic area in which the seller conducted
the portion of the practice being sold.

The seller makes the entire practice, or the entire substantive field or
geographic area of the practice, available for sale to one or more
lawyers or law firms.

The purchase and sale includes all or substantially all of the practice,
or of the substantive field or geographic area of the practice.

If the purchase or sale contemplates the transfer of responsibility for
work not yet completed or responsibility for client files or information
protected by Rule 1.6 and Business and Professions Code section
6068(e), then:

1) If the seller is deceased, or has a conservator or other person
acting in a representative capacity, and no lawyer has been
appointed to act for the seller pursuant to Business and
Professions Code section 6180.5, prior to the transfer, the
purchaser:

(i) shall cause a written notice to be given to each of the seller’s
clients whose matters are included in the sale, stating that the
interest in the law practice is being transferred to the
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(ii)

2) In

purchaser; that the client has the right to retain other counsel
and might have the right to act in his or her own behalf; that
the client may take possession of any client papers and
property in the form or format held by the lawyer as provided
by Rule 1.16(e); and that, if no response is received to the
notice within 90 days after it is sent or, if the client's rights
would be prejudiced by a failure of the purchaser to act
during that time, the purchaser may act on behalf of the client
until otherwise natified by the client; and

shall obtain the written consent of the client, provided that the
affected client's consent shall be presumed until the
purchaser is otherwise notified by the client if the purchaser
receives no response to the paragraph (d)(1)(i) notification
within 90 days after it is sent to the client’s last address as
shown on the records of the seller, or if the client's rights
would be prejudiced by a failure of the purchaser to act
during the 90-day period.

all other circumstances, not less than 90 days prior to the

transfer:

@

the seller, or the lawyer appointed to act for the seller
pursuant to Business and Professions Code section
6180.5, shall cause a written notice to be given to each of
the seller's clients whose matters are included in the
sale, stating that the interest in the law practice is being
transferred to the purchaser; that the client has the right
to retain other counsel and might have the right to act in
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(e)

U]

(9)

his or her own behalf; that the client may take possession
of any client papers and property in the form or format
held by the lawyer as provided by Rule 1.16(e); and that,
if no response is received to the notice within 90 days
after it is sent or, if the client’s rights would be prejudiced
by a failure of the purchaser to act during the 90 day
period, the purchaser may act on behalf of the client until
otherwise notified by the client; and

(i) the seller, or the lawyer appointed to act for the seller
pursuant to Business and Professions Code section
6180.5, shall obtain the written consent of each of the
seller's clients whose matters are included in the sale,
prior to the transfer, provided that the client's consent
shall be presumed if neither the seller nor the purchaser
receives a response to the paragraph (d)(2)(i) notice
within 90 days after it is sent to the client’s last address
as shown on the records of the seller, or if the client’s
rights would be prejudiced by a failure of the purchaser to
act during the 90 day period, unless either the seller or
the purchaser is otherwise notified by the client.

Fees charged to clients shall not be increased solely by reason of the
purchase, and, unless the scope of the work is narrowed or expanded
with the clients’ informed consent, the purchaser assumes the seller’s
obligations under existing client agreements regarding fees and the
scope of work.

If substitution is required by the rules of a tribunal in which a matter is
pending, all steps necessary to substitute a lawyer shall be taken.

A lawyer shall not disclose confidential client information to a
nonlawyer in connection with a purchase or sale under this Rule.
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(h)

This Rule does not apply to the admission to or retirement from a law
partnership or law corporation, retirement plans and similar
arrangements, or sale of tangible assets of a law practice.

COMMENT

(1]

[1A]

The practice of law is a profession, not merely a business. Clients are
not commodities that can be purchased and sold at will. Pursuant to
this Rule, when a lawyer or an entire firm ceases to practice, or ceases
to practice in an area of law, and other lawyers or firms take over the
representation, the selling lawyer or firm may obtain compensation for
the practice as may withdrawing partners of law firms. See Rules 5.4
and 5.6.

As used in this Rule, a selling “lawyer” includes the personal
representative of the estate of a deceased lawyer, the trustee of a trust
of which a law practice is an asset, an attorney in fact under a lawyer's
durable power of attorney, a conservator of the estate of a lawyer, or a
lawyer appointed to act for the seller pursuant to Business and
Professions Code sections 6180, 6185 and 6190.4.

Termination of Practice by the Seller

(2]

The requirement that all of the private practice, or all of a substantive
field or geographic area of practice, be sold is satisfied if the seller in
good faith makes the entire practice, or the entire substantive field or
geographic area of practice, available for sale to the purchasers. The
fact that a number of the seller's clients decide not to be represented
by the purchasers but take their matters elsewhere, or refuse to
discharge the selling lawyer, therefore, does not result in a violation.
If a client does not agree to retain the purchaser, the selling lawyer is
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[2A]

(3]

[3A]

(4]

not relieved from responsibility for the representation unless the seller
is permitted to withdraw from the representation. See Rule 1.16.

Return to private practice, or return to the practice in the substantive
field or geographic area of the practice that was sold, as a result of an
unanticipated change in circumstances does not necessarily result in a
violation. For example, a lawyer who has sold a practice to accept an
appointment to judicial office does not violate the requirement that the
sale be attendant to cessation of practice if the lawyer later resumes
private practice upon being defeated in a contested or a retention
election for the office or resigns or retires from a judicial position.

The requirement that the seller cease to engage in the private practice
of law does not prohibit employment as a lawyer on the staff of a public
agency or a legal services entity that provides legal services to the
poor, or as in-house counsel to a business.

An agreement for sale of a law practice that otherwise complies with
this Rule does not violate this Rule if it contains a provision for a
reasonable transitional period during which the seller may continue to
practice and represent clients for the purpose of facilitating the
transition of consenting clients to the purchaser.

This Rule permits a sale of an entire practice attendant upon
retirement from the private practice of law within this state or within a
defined geographic area of this state. A seller does not violate this
Rule by either (i) selling a California practice but continuing to practice
in other jurisdictions; or (ii) selling a practice in one geographic area of
this state but continuing to practice in another geographic area of this
state, as agreed to by seller and purchaser. An agreement for the
sale of a geographic area or areas of a law practice should state as
precisely as possible the specific geographic area or areas being sold.
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(5]

This Rule also permits a lawyer or law firm to sell a substantive field of
practice. If a substantive field of practice is sold and the lawyer
remains in the active practice of law, the lawyer must cease accepting
any matters in the substantive field of practice that has been sold,
either as counsel or co-counsel, or by assuming joint responsibility for
a matter in connection with the division of a fee with another lawyer as
would otherwise be permitted by Rule 1.5.1. For example, a lawyer
with a substantial number of estate planning matters and a substantial
number of probate administration cases may sell the estate planning
portion of the practice but remain in the practice of law by
concentrating on probate administration; however, that practitioner
may not thereafter accept any estate planning matters. Although a
lawyer or law firm that sells the practice in this state or in a geographic
area of this state must make the entire practice in this state or in the
geographic area available for purchase, this Rule permits the seller to
limit the sale to one or more substantive fields of the practice, thereby
preserving the lawyer's right to continue practice in the areas of the
practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

(6]

This Rule requires that all or substantially all of the seller's entire law
practice, or an entire geographic or substantive area of practice, be
sold. The prohibition against sale of less than substantially all of an
entire law practice, entire geographic area of practice or entire
substantive field of practice protects those clients whose matters are
less lucrative and who might find it difficult to secure other counsel if a
sale could be limited to substantial fee-generating matters. The
purchasers are required to undertake all client matters in the law
practice, geographic area of practice, or substantive field of practice,
subject to client consent or other contingencies. This requirement is
satisfied, however, even if a purchaser is unable to undertake
particular client matters because, for example, the purchaser has a
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conflict of interest, a client decides not to retain the purchaser, or the
purchaser lacks the ability to undertake a matter. Whether the
purchase and sale includes all or substantially all of the practice, or of
the substantive field or geographic area of the practice, is to be
measured by taking into account only that portion of the practice that,
in accordance with these Rules, should be transferred to the
purchasers. For example, a sale of only a portion of a practice may
satisfy this Rule if it includes all or substantially all of the practice
excluding client matters subject to a conflict of interest, matters where
the clients choose to retain other counsel, and, if the seller becomes
employed as in-house counsel to a business that was a client, matters
for such business.

Client Confidences, Consent and Notice

[7]

Disclosures in confidence of client identities and matters during
negotiations between seller and prospective purchaser for the
purpose of ascertaining actual or potential conflicts of interest no more
violate the confidentiality provisions of Model Rule 1.6 than do
preliminary discussions concerning the possible association of another
lawyer or mergers between firms, with respect to which client consent
is not required. Providing the purchaser access to client-specific
confidential information relating to the representation or to the file,
however, requires client consent. This Rule provides that, before
such information can be disclosed by the seller to the purchaser, the
client must be given actual written notice of the contemplated sale,
including the identity of the purchasing lawyer or law firm, and must be
told that the decision to consent or make other arrangements must be
made within 90 days. If nothing is heard from the client within that
time, consent to the sale is presumed. However, confidential
information may be disclosed to the purchaser if necessary to protect a
client from harm, damage or loss of rights, unless the client has made
known that the client does not want to retain the purchaser or unless
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(8]
9]

the seller and purchaser have ascertained that the purchaser has
actual or potential conflicts of interest that preclude the purchaser from
representing the client.

[RESERVED]

All elements of client autonomy, including the client's absolute right to
discharge a lawyer and transfer the representation to another, survive
the sale of the law practice, a geographic area of the practice, or a
substantive field of practice.

Fee Arrangements Between Client and Purchaser

[10]

Paragraph (e) provides that the sale may not be financed solely by
increases in fees charged the clients of the law practice. Existing
arrangements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser unless precluded
by conflicts of interest, or unless the scope of work is changed with
client consent. The purchaser may be required to enter into new fee
agreements with each client. See, e.g., Business and Professions
Code sections 6147 and 6148.

Other Applicable Ethical Standards

(11]

Lawyers participating in the sale of a law practice, a geographic area of
practice, or a substantive field of practice must act in accordance with
all applicable ethical standards. These include, for example, the
following: The purchaser is obligated to check for potential conflicts of
interest so as to avoid conflicts of interest (see, e.g., Rule 1.7
regarding concurrent conflicts and Rule 1.9 regarding conflicts arising
from past representations) and thereafter to provide legal services
competently (see Rule 1.1). Following a sale, the seller is obligated to
continue to protect confidential client information (see Rule 1.6 and
Business and Professions Code section 6068(e)(1)) and to avoid new
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[12]

[12A]

representations that are in conflict with continuing duties to former
clients (see Rule 1.9).

If approval of the substitution of the purchasing lawyer for the selling
lawyer is required by the rules of any tribunal in which a matter is
pending, the matter may be included in the sale, but the approval of
the tribunal must be obtained before the seller is relieved of
responsibility for the matter. See Rule 1.16.

Although the services of a broker may be used to assist in a purchase
and sale under this Rule, the Rule does not permit such a sale to a
broker or other intermediary. Whether a fee may be paid to a
nonlawyer broker for arranging a sale or purchase of a law practice
under this Rule is governed by the terms of the sale agreement and
other law. Other Rules may also apply. See, e.g., Rule 5.4(a)
(prohibiting sharing legal fees with a nonlawyer), and Rule 7.2(b)
(prohibiting a lawyer from giving anything of value to a person for
recommending the lawyer’s services).

Applicability of the Rule

[13]

This Rule applies to the sale of a law practice of a deceased, impaired
or disappeared lawyer, or by a trustee. Thus, the seller may be
represented by a nonlawyer representative not subject to these Rules,
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(14]

[15]

or the seller may be a lawyer acting in a fiduciary capacity. Because
no lawyer may assist in a sale of a law practice that does not comply
with this Rule, a nonlawyer fiduciary who is represented by counsel, a
lawyer selling in a fiduciary capacity, and the purchasing lawyer must
all comply with this Rule. See, e.g., Rule 8.4(a).

[RESERVED]

This Rule does not apply to the transfers of legal representation
between lawyers when such transfers are unrelated to the sale of a
practice, a geographic area of practice, or a substantive field of
practice.

[15A] The purchase of a law practice in accordance with this Rule does not

[158B]

[15C]

constitute the conveyance of value to a person for recommending the
lawyer’s services in violation of Rule 7.2(b).

Lawyers who engage in a transaction described in this Rule also must
comply with Rules 1.5.1 and 5.4 when applicable.

If a lawyer whose practice is sold is deceased, his or her estate must
also comply with Business and Professions Code section 6180, et seq.,
including but not limited to the notice requirements therein.
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Rule 1.17 Sale of a Law Practice

[Sorted by Commenter]

TOTAL =7 Agree=2 M
Disagree = 2
Modify = 3
NI =0

No.

Commenter

Comment
Position® | on Behalf
of Group?

Rule
Paragraph

Comment

RRC Response

Anonymous

A

Although commenter did not specifically
reference this rule, she expressed her support
for all the rules contained in Batch 6.

No response required.

COPRAC

1.17(c) &
Cmt. [6]

Supports the concept of the rule and
disagrees with the minority dissent.

In accordance with proposed paragraph (c),
the sale must include “all or substantially all”
of the practice (or of the substantive field or
geographic area). While seller and purchaser
should endeavor to transfer the entirety of the
law practice, as the proposed rule
acknowledges there are instances where
portions of the practice simply cannot be
transferred. For example: (i) as noted in the
Explanation to paragraph (b), a purchaser
may have conflicts of interest and might not
be able to take on certain clients and/or
matters; (ii) as acknowledged in paragraphs
(d)(1)(A) and (d)(2)(A), the client has the right
to retain other counsel; and (iii) as
contemplated by Comment [3], when a seller
moves to a position as in-house counsel to a
business that was a client, the seller may in
effect retain that client (with the result that
matters for that client are not necessarily

No response required.

The Commission agrees and has added the
suggested phrase and sentence to Comment [6]
with conforming changes.

1 A = AGREE with proposed Rule

D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED N
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I = NOT INDICATED
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Rule 1.17 Sale of a Law Practice

[Sorted by Commenter]

TOTAL =7

Agree =2
Disagree = 2
Modify =3
NI =0

No.

Commenter

Position?

Comment
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Rule
Paragraph

Comment

RRC Response

Paragraphs
(d)(D)(A),
(d)(2)(B),
(DA

and

(d)()(B):

available to be transferred to the purchaser).
These possible exclusions, when taken in the
aggregate, may result in an inability to satisfy
the requirement to include in the sale
“substantially all” of the practice. We do not
think that is an appropriate result, nor perhaps
what the Commission intended here.
Comment [6], which partially addresses this
concern, misstates the language of paragraph
(c) of the rule (i.e., by not referencing
“substantially all”), and doesn’t go far enough
to expressly acknowledge the foregoing
exclusions. In order to address these
concerns and clarify the intent of paragraph
(c), We recommend modifying Comment [6]:
(1) to conform the comment to the rule (by
using the rule’'s terminology of “all or
substantially all” in place of “entire” or “all”);
and (2) by adding a sentence.

The notice requirement contained in these
provisions reference the imprecise term “the
client.” For clarity (since the law practice will
often not entail only one specific client, and
since no notice should be required for clients
who are not part of the sale), COPRAC
recommends that the term “the client” be
replaced with “each of the seller's clients
whose matters are included in the sale.”

The Commission agrees and has made the
suggested change, except in paragraph (d)(1)(B) for

brevity.
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Rule 1.17 Sale of a Law Practice

TOTAL=7 Agree=2 M

Disagree = 2
[Sorted by Commenter] Modify = 3
NI =0
Comment Rule
No. Commenter Position | on Behalf Comment RRC Response
Paragraph
of Group?

Paragraph | The first and third references to “the
(d)(2)(B) | purchaser” in this paragraph appear to be
incorrect. Since it is the seller providing the
notice prior to transfer, it is likely that the
seller (and not the purchaser) will receive a
response from the client. As a result, consent
to the transfer should not be presumed if the
purchaser does not receive a timely response,
when in fact the seller may have received the
response. COPRAC recommends modifying
the language in the first instance to state that
“consent shall be presumed if neither the
seller nor the purchaser receives a response,”
and in the third instance to state “unless the
seller or the purchaser is otherwise notified.”

1.17(e) & | This paragraph and related comment obligate
Cmt. [10] |the purchaser to assume the seller's
obligations under existing client agreements
regarding scope of work. However, there may
be instances where the transferred scope of
work may need to be narrowed: e.g., where
the purchaser may have a conflict of interest
with respect to certain matters, or where the
purchaser is not qualified or admitted to
practice in certain jurisdictions or courts. To
address this concern, COPRAC recommends
using the language of the Model Rule in
paragraph (e) and deleting the second
sentence of the proposed Comment [10].

The Commission agrees with the recommendation
and has made the suggested changes with stylistic
changes.

The observations about scope of work are well
taken, but the Model Rule paragraph (d) does not
provide adequate client protection, and the client
may engage the buyer to perform expanded, not
contracted, services. The Commission has
amended paragraph (e) and Comment [10] with
these considerations in mind.
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Rule 1.17 Sale of a Law Practice

TOTAL=7 Agree=2 M

Disagree = 2
[Sorted by Commenter] Modify = 3
NI =0
Comment Rule
No. Commenter Position | on Behalf Comment RRC Response
Paragraph
of Group?

Ccmt.[1] | COPRAC  recommends deleting ‘“the
reasonable value of’ in the second sentence
of this comment. The language implies that a
law practice may only be sold for its
“reasonable value” — a concept not found in
the rule itself. We believe that the seller and
purchaser should not be so constrained in
their negotiation over the price for the sale of
the law practice.

Cmt. [2] | We believe that this comment blurs the
distinction between paragraph (b) of the rule
(which addresses what the seller makes
available for sale) and paragraph (c) of the
rule (which addresses what is actually sold),
and, in so doing, misstates both rules.
Because of the subheadings within the
comment portion of the proposed rule, it
appears that Comment [2] is intended to
provide commentary on paragraph (b), and
Comment [5] is intended to provide
commentary on  paragraph (c). We
recommend that Comment [2] be corrected by
deleting the first sentence (which, in addition
to being incorrect, is unnecessary).

Cmt. [2A] | Paragraph (a) of the rule requires that the
seller cease to engage in the practice of law,
or in the substantive field or geographic area
for the practice being sold. The language of

The Commission agrees with this comment and has
deleted the phrase. The black letter rule does not
require that the price for which the practice is sold
be reasonable, and the Comment should not do so
either. The State Bar should not regulate the sales
price of a practice.

The Commission disagrees. The first sentence
provides necessary guidance on application of the
Rule and is part of the explanation contained in the
balance of the Comment.

The Commission agrees and has made the
recommended change.
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Comment
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Cmt. [3]

the paragraph does not preclude the
possibility that the seller could return to the
practice, or the substantive field or geographic
area, at some time in the future following the
sale. In fact, Comment [2A] acknowledges
that “a return to private practice” after an
unanticipated change in

circumstance doesn't violate the rule.
However, the use of the word “return” in
Comment [2A] is more limiting than the
language of paragraph (a) because it fails to
recognize that the seller may continue to
practice law in a different substantive or
geographic area (and therefore would

not be returning to the practice of law). To fix
this inconsistency, COPRAC recommends
revising the first sentence of Comment [2A] to
read:

“Return to private practice, or return to the
practice in the substantive field or
geographic area of the practice that was
sold, as a result of an unanticipated
change in circumstances does not
necessarily result in a violation.”

As noted above, paragraph (a) of the rule
requires that the seller cease to engage in the
practice of law, or in the substantive field or
geographic area for the practice being sold.
Comment [2] states that if a number of the
seller's clients refuse to discharge the seller,

The Commission agrees and has added the
recommended sentence. However, the subject of
the new sentence does not fit with the subject of the
existing sentence in Comment [3]. Therefore, it has
been made new proposed Comment [3A], with a
conforming change.
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Cmt. [4]

there is no violation, and the seller can
continue representing such clients until the
seller can withdraw. There is, however, no
express provision for a transition period
following the sale of the law practice, where
the seller attorney continues to represent
such clients and works with such clients and
the purchaser attorney to transition the law
practice. The rule and comments do not seem
to allow that to occur: the lawyer must quit the
relevant practice, and can stay on only if
clients refuse to allow withdrawal. Clients, the
seller, and the purchaser might be better
served by explicitly recognizing that an
agreement to allow a reasonable transition
period does not violate the rule. COPRAC
therefore recommends adding the following
sentence to the end of Comment [3]:

“In addition, an agreement for sale of a law
practice that otherwise complies with this
Rule does not violate this Rule if it contains
a provision for a reasonable transitional
period during which the seller may continue
to practice and represent clients for the
purpose of facilitating the transition of
consenting clients to the purchaser.”

COPRAC shares the Minority’s concern
regarding the ambiguity of the term
“geographic area,” especially in a state as

The Commission agrees with these remarks and
has made the recommended addition.

RRC - 2-300 [1-17] - Public Comment Chart - By Commenter - DFT4.1 (04-24-10)-ML-KEM.doc

49



- TOTAL=7 Agree=2
Rule 1.17 Sale of a Law Practice Disagree = 2
[Sorted by Commenter] modi(f)y =3
Comment Rule
No. Commenter Position | on Behalf Comment RRC Response
Paragraph
of Group?

disparate as California. The example set forth
in the second paragraph of the Explanation of
Changes to the introductory paragraph of the
rule provides some guidance: “if a lawyer had
a practice in both northern and southern
California, he or she might choose to sell one
aspect of the geographic area of practice in
order not to have to commute to different
parts of the state.” However, the example
suggests an impractical and broad definition
of the term “geographic area,” and might be
read to imply that, for example, San Francisco
and Sacramento (because they are both in
northern California) are in the same
geographic area (likewise with San Diego,
Los Angeles and Santa Barbara in southern
California). We agree with the Minority that it
is probably not possible to provide an
appropriate limiting definition of the term, but
we are not of the view that this constitutes a
fatal flaw in the proposal. Rather, we believe
sufficient clarity can and should be provided
by agreement between the seller and
purchaser of the law practice. We recommend
that the commentary provide that any sale of
a geographic area of a law practice
specifically define the geographic area in
question. We therefore recommend that the
following sentence be added to Comment [4]:

“The agreement for the sale of a
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geographic area or areas of a law practice
should state as precisely as possible the
specific geographic area or areas being
sold.”

Comment | Similar to our concern raised with respect to
(5] Comment [2A] above, the example in
Comment [5] goes further than the
requirement of paragraph (a) of the rule by
stating that the “practitioner may not
thereafter accept [any such] matters.” This
language is unduly restrictive and misstates
the language of paragraph (a). COPRAC
recommends that the last clause of the third
sentence of this comment be conformed to
the language of the rule, by changing
“however, that practitioner may not thereafter
accept any estate planning matters” to
“however, that practitioner must cease
practicing on estate planning matters.”

Comment | We note that proposed rule 7.2(b) [prohibiting

[15] the payment of value to a person for
recommending the lawyer’s services] includes
a cross reference to this rule to clarify that the
payment for a law practice in accordance with
rule 1.17 does not constitute an impermissible
referral fee in violation of 7.2(b) [see
7.2(b)(3)]. For clarity, COPRAC suggests that
a similar cross reference be contained in this
rule, and recommends the following be added

The Commission disagrees. The change proposed
would change the intent of the rule. If, because of
conflicts of interest or otherwise, the buyer cannot
accept all of the seller's estate planning matters,
and the seller is not discharged from some of the
matters, the seller must continue to serve the clients
that do not retain the buyer. However, the intent of
the majority of the commission is that the seller not
accept new estate planning matters.

The Commission agrees with this comment and has
added the suggested language to Comment [15]. In
sales of businesses, buyers often agree to pay the
sellers a percentage of income received from the
sellers’ clients who retain the buyers, under
formulae that they negotiate. = However, this new
sentence does not directly relate to the sentence in
existing Comment [15]. Therefore, in the new draft
it has been made a separate paragraph and is
numbered [15A].

RRC - 2-300 [1-17] - Public Comment Chart - By Commenter - DFT4.1 (04-24-10)-ML-KEM.doc

51



- TOTAL=7 Agree=2 al
Rule 1.17 Sale of a Law Practice Digsagree =2
[Sorted by Commenter] ’lllﬂlodi(f)y =3
Comment Rule
No. Commenter Position | on Behalf Comment RRC Response
Paragraph
of Group?
either to Comment [15] or as a new comment:
“The purchase of a law practice in
accordance with this Rule does not
constitute the conveyance of value to a
person for recommending the lawyer's
services in violation of Rule 7.2(b).”

3 | Mcintyre, Sandra K. D No comment. The commenter disagrees with the rule but does not
state why. Because there is no explanation for the
commenter’s position, no response is possible.

4 | Office of the Chief Trial M Although the rule states that if substitution is | The Commission disagrees. The requirement of

Counsel (“*OCTC")

required by the rules of a tribunal all steps
necessary to substitute a lawyer shall be
taken, this appears incomplete. OCTC
believes that the rule should more clearly
state that cessation of work by the current
attorney requires compliance with the
termination rules in all situations. Thus, there
should be a provision that if the client does
not specifically consent to the transfer of his
or her file, the current attorney may not
withdraw without complying with the rules
governing withdrawal.  (There are some
Comments regarding this, but OCTC believes
that is should be stated in the Rule itself.)

Comment [2] says “see Rule 1.16,” when it
should state that the seller is permitted to
withdraw only if in compliance with Rule 1.16.

substitution and withdrawal are adequately
addressed in the Rule and the Comment. See, e.g.,
paragraph (f). In addition, in the case of a deceased
or incapacitated lawyer, requiring him or her to
continue of record would not make sense, and a
universal requirement of substitution might impair
the buyer’s ability to act to protect the client in an
emergency.

The Commission disagrees. Rule 1.16 already
states when a lawyer may withdraw. If the seller
withdraws in violation of Rule 1.16, that fact should
notI also be chargeable as an offense under this
Rule.
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Comment [1A] defines “selling lawyer,” this
definition should be in the Rule, not a
Comment.

Comment [4] is completely repetitive of the
Rule itself and thus unnecessary.

Comments [5] — [6] and [13] also serve no
purpose.

Comment [12], which provides information
regarding the withdrawal requirement, should
be in the Rule, not a Comment.

Comments [15A] (that lawyers must comply
with Rules 1.5.1 and 1.5.4) and [15B]
(requiring compliance with B&P Code section
6180) also belong in the Rule, not a
Comment.

The Commission disagrees. Comment [1A] does
not define “selling lawyer.” It explains that the seller
as used in the rule is a concept more than the
lawyer whose practice is sold. Explaining the
concept is a function of the Comment and does not
have to be stated in the black letter rule.

The Commission disagrees. Comment [4] explains
the scope of the rule and its limitations in terms not
stated in the rule, itself.

The Commission disagrees. These Comments
explain and expand upon concepts suggested but
not explicit in the black letter rule. That is a proper
purpose of a Comment.

The Commission disagrees. These Comments [now
numbered Comments [15B] and [15C], respectively]
The Comment cautions lawyers and others about
nuances of the rule and calls their attention to other
rules that might apply. The other rules may not
always apply. In addition, placing them in this rule
would make this rule unnecessarily prolix and create
the improper opportunity for charging a violation of
this rule and of the other rules for a single act. The
Commission has endeavored to avoid the risk of
unnecessary double charging for an act that violates
a primary rule by incorporating that rule into other
rules.
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5 | Orange County Bar D The proposed rule would permit sale of a| The comment submitted by this commenter tracks

Association (“OCBA”")

“geographic area” or “substantive area of
practice,” but it fails to define those terms,
allowing for varying interpretations of those
terms and a great likelihood for abuse.

While we recognize that the intent of the
proposed Rule is to avoid “cherry picking”
cases in the sale of less than all of a practice,
we are concerned that the vagueness creates
more problems than it solves.

many of the criticisms of the minority dissent to this
Rule. The Commission disagrees with them.

California was the first state to adopt a rule
permitting sale of a practice, i.e., current rule 2-300.
The ABA adopted Model Rule 1.17 by copying the
concept of the California rule, but it deleted some of
the client protections that are in Rule 2-300. The
ABA has now modified Model Rule 1.17 to allow
lawyers or law firms to sell all or segments of their
practices. In addition to selling all their practices,
they may sell a geographic area of a practice or a
substantive area of practice. If adapted into the
California rule without deleting California’s client
protections, those changes will allow lawyers more
flexibility in transitions of their practices without
sacrificing client needs.

If a lawyer has a general practice, such as both
personal injury litigation and criminal defense
litigation, the executor of his will may not be able to
find a single buyer who wants to practice in both
areas. Then, the lawyer’s clients will have to fend
for themselves and find new counsel. A lawyer who
has a litigation practice and an estate
planning/probate/trust practice may decide that he
or she cannot handle the pressures of litigation and
wants to withdraw from litigation. However, under
current Rule 2-300, unless he or she can find
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another general practitioner willing to buy the entire
practice, the lawyer cannot sell and, under the
current California rule, cannot both sell the litigation
practice and continue to practice in nonlitigation
matters. The lawyer either has to retire in toto or
has to form a partnership or some similar guise for
not selling under the current rule. Similarly, if a
lawyer has a practice in both Sacramento and
Susanville and wants to limit her practice to
Susanville, she cannot now sell the Sacramento
practice and continue to serve clients in Susanville.

If the lawyer is forced to retire, his or her clients who
might have continued to retain the lawyer in the
limited practice are not well served. If the lawyer
forms a partnership in order to dispose of part of the
practice without falling under the restrictions of Rule
2-300, her clients are not given as extensive
protections, such as notice of their rights, as under
the proposed rule. By conforming with the
permissible guidelines of the proposed new rule and
Model Rule 1.17, the aging lawyer, or the law firm
that wants to get out of one aspect of its practice,
can sell an aspect of it to a willing buyer and not be
forced into unnecessary retirement or dissolution.
Neither clients nor the bar are as well served by the
current rule as they will be under the new rule. The
proposed new rule affords greater protections for
clients than forcing lawyers not to sell their practices
but use other means for disposing of them.

The Commission endeavored to draft definitions of
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There is a likely potential for abuse in the
ability of an attorney to build a practice area
just for the purpose of selling it, which is not
addressed by the proposed Rule.

“geographic area” and “substantive area” of
practice. However, we were not able to develop
succinct, pragmatic definitions. The majority
concluded that the scope of the areas of practice to
be sold is best left to negotiations between buyer
and seller.

The professed fear of abuse by an attorney building
a practice just to sell it under the proposed rule is
not realistic. Lawyers cannot develop marketable
practices in the short term. The lawyer or law firm
that develops a lucrative practice will find it easier to
merge with a law firm than to sell under either the
current rule or the proposed rule. If a lawyer has a
single lucrative case and wants to transfer it to
another lawyer or law firm, he or she is not likely to
sell his or her practice. Instead, he or she is more
likely to introduce the client to new counsel and take
a referral fee, or to associate new counsel and enter
into a novation of the fee agreement to provide for
fee sharing. Both are easier to do than a sale under
either the current California rule or the proposed
new rule. Neither a referral fee nor association of
counsel require as many formalities as complying
with the current or the proposed rules on sale of a
practice.

Conversely, if a lawyer is able to develop a lucrative
practice, then he or she does not commit an
inherent wrong by finding a willing buyer for the
practice. If a lawyer works hard and develops a
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The proposed Rule also allows the wholesale
auctioning of cases through a broker, further
leading to the degradation of the public
perception of the profession.

practice sufficiently lucrative to be salable, the
desire to sell all or part of it is neither illegal nor
unethical. Surely, the commenter would not
advocate that all lawyers are practicing merely to die
in the harness.

On the other hand, large firms will not use proposed
Rule 1.17 because they have easier ways to spin off
aspects of their practices than a sale under the
proposed rule. For example, a large firm that wants
to dispose of its probate or estate planning practice
can dissolve by spinning off that aspect of its
practice to its probate and estate planning lawyers,
and both sides of the firm go their separate ways
without giving the clients the notices of their rights
under the proposed rule. If a corporate rainmaker
wants to move to a different firm, he or she
becomes a lateral hire, the move is announced and
the new firm solicits clients without the formal notice
of rights required under existing Rule 2-300 and the
proposed new Rule 1.17. That will be easier and
faster than complying with the rules on sale of a
practice.

The Commission does not agree that use of a
broker to market a law practice is wrongful. As long
as client rights, such as confidentiality, are
protected, lawyers and law firms should be allowed
to sell their practices effectively. Although a lawyer
or law firm can utilize the services of a broker to find
a buyer, the proposed rule requires that all sales be
to lawyers or law firms, not to a business broker. It
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also does not allow sales of cases or of clients. If a
practice, or part of it, is sold, then that does not
mean that a case or client is sold. Instead, the
buyer will have purchased a business opportunity. If
he, she or it is not accepted by clients of the seller,
so they will not enter into fee agreements with the
buyer, the buyer purchases nothing.
Further, the proposed Rule would presume | The presumption of client consent if the client does
consent on the part of the client once notified | Not respond to the notice is not unique to the
of the sale, by operation of the passage of proposed new rule. The presumption is in both
time and client silence. Model Rule 1.17 and current Rule 2-300. It provides
. . client protection rather than permitting or requiring
Current Rule 2'30.0 permits only a s_lngle sal_e abandonment of the nonresponsive client. The
of all or substantially all of a practice. This commenter would not prefer that the nonresponsive
better Serves the legal .professmn and client be abandoned when a lawyer dies. In this
protects clients from being treated as | oqpect, the current rule and the proposed new rule
commercial property. provide for client protection.
6 | San Diego County Bar A Approve the rule in its entirety. No response required.
Association Legal Ethics
Committee (“SDCBA”")
7 | Santa Clara County Bar M We support this rule with the exception of the | This Rule authorizes a purchaser of all or an authorized

Association (“SCCBA”")

90-day rule. We believe that the 90-day term
used in the Proposed Rule is too long a period
for a purchaser to wait to start acting on behalf
of his new clients. A shorter period not only
accommodates the intent of the seller and
purchaser, but also provides more protection to
the client whose rights might be prejudiced
while his or her matter is in a holding pattern.
Although there is an exception allowing the

portion of a law practice to begin acting on behalf of a
client following a 90-day notice to the client, or earlier if
needed to protect a client’s interest. The Commission
previously considered this comment, but the majority
disagreed with it.  Shortening the 90 day notice
requirement could be reasonable, particularly in the case
of the sale of the practice of a deceased or impaired
lawyer. However, the majority of the Commission
concluded that 90 days’ notice to clients allows
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purchaser to act on behalf of the client where a
client’s rights might be prejudiced, without all of
the information at the purchasers’ disposal
(such as the client’s confidential information and
the previous attorney’'s work product), the
purchaser might not be able to determine
whether the client's rights are in fact in
jeopardy.

reasonable time for clients to decide whether to retain
the buyer of the seller's practice. The rule permits the
purchaser to act in an emergency to protect the client. If,
absent an emergency, the purchaser wants to act
sooner, or the client wants the purchaser to take over
sooner, the client and the purchaser can speak directly,
and, if the client decides to retain the purchaser sooner
than 90 days, the client can execute written consent and
a retainer agreement with the purchaser in less than 90
days. The S.C.B.A. comment assumes that the
purchaser will not have access to a client's confidential
information until after the 90-day period, so that the
purchaser would be unable to act on behalf to the client.
This supposition is not correct. Neither this nor any other
Rule prevents a seller from disclosing confidential client
information to a purchaser once the purchaser has
checked for potential conflicts of interest. As a result, the
Commission disagrees with the stated concern and did
not make the requested change. In addition, the ninety
day notice provision reduces the likelihood that a lawyer
or law firm will be likelihood that a seller will develop a
practice merely for the purpose of resale or that the
purchaser will “cherry pick” the practice, which are
concerns expressed in the minority dissent. In the 90
day notice period, the seller who is not deceased will
retain responsibility for serving the clients competently
and will not be able to avoid performing duties owed to
the client, and the quantum of work required in the
potentially more lucrative cases will likely be greater
during the 90 days than in a shorter period.
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Rule 1.17: Purchase and Sale of a Law Practice

STATE VARIATIONS

(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2010 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

Arkansas adds Arkansas adds Rule 1.17(e), which
requires the seller to file a detailed and timely affidavit with
the Committee on Professional Conduct showing that the
seller has complied with the notice provisions of Rule 1.17.

California: Rule 2-300, using different language,
addresses the same policy issues as Rule 1.17 and provides
that “fees shall not be increased solely by reason of” the
sale. “All or substantially all” of a practice may be sold.

Colorado: Rule 1.17(a) is satisfied only if the seller
ceases to engage in the private practice of law “in
Colorado,” or in the area of practice “in Colorado” that has
been sold.

Florida omits the requirement in ABA Model Rule
1.17(a) that the seller cease practicing law, and adds or
modifies several provisions, including the following:

(c) Court Approval Required. If a representation
involves pending litigation, there shall be no
substitution of counsel or termination of representation
unless authorized by the court. . . .

(d) Client Objections. If a client objects to the
proposed substitution of counsel, the seller shall
comply with the requirements of rule 4-1.16(d) [which
governs withdrawal]. . . .

(e) Existing Fee Contracts Controlling. The purchaser
shall honor the fee agreements that were entered
into between the seller and the seller’s clients. The
fees charged clients shall not be increased by reason
of the sale.

Florida's Comment to subparagraph (f) provides as follows:

The sale may not be financed by increases in fees
charged the clients of the practice. Existing
agreements between the seller and the client as to
fees and the scope of the work must be honored by
the purchaser. This obligation of the purchaser is a
factor that can be taken into account by seller and
purchaser when negotiating the sale price of the
practice.

Georgia: Rule 1.17 tracks the 1990 version of ABA
Model Rule 1.17 verbatim except that Georgia deletes
paragraph (a) (requiring that the seller stop practicing law).
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lllinois: In the rules effective January 1, 2010, Rule 1.17
also applies to “the estate of a deceased lawyer or the
guardian or authorized representative of a disabled

lawyer...."”

Kansas: Kansas omits ABA Model Rule 1.17 entirely.

Maryland: Rule 1.17 differs significantly from ABA Model
Rule 1.17. Maryland Rule 1.17(a)(1) permits the sale of a
law practice, upon appropriate notice, if “(1) Except in the
case of death, disability, or appointment of the seller to
judicial office, the entire practice that is the subject of the
sale has been in existence at least five years prior to the
date of sale” and “(2) The practice is sold as an entirety to
another lawyer or law firm.”

Michigan: Rule 1.17(a) provides that a “lawyer or a law
firm may sell or purchase a private law practice, including
good will, according to this rule.” Michigan adds Rule
1.17(e), which permits the ‘“sale of the good will of a law
practice . . . conditioned upon the seller ceasing to engage in
the private practice of law for a reasonable period of time
within the geographical area in which the practice has been
conducted.”

Minnesota: Rule 1.17(b), which is based on the 1990
version of ABA Model Rule 1.17, provides as follows:

(b) The buying lawyer or firm of lawyers shall not
increase the fees charged to clients by reason of the
sale for a period of at least one year from the date of
the sale. The buying lawyer or firm of lawyers shall
honor all existing fee agreements for at least one
year from the date of the sale and shall continue to

completion, on the same terms agreed to by the
selling lawyer and the client, any matters that the
selling lawyer has agreed to do on a pro bono publico
basis or for a reduced fee.

Rule 1.17(d) provides that the notice to clients must
include a “summary of the buying lawyer's or law
firm’s professional background, including education
and experience and the length of time that the buyer
lawyer or members of the buying law firm has been in
practice.” Minnesota also adds four paragraphs,
including Rule 1.17(f), which permits the selling
lawyer to promise that he or she “will not engage in
the practice of law for a reasonable period of time
within a reasonable geographic area and will not
advertise for or solicit clients within that area for that
time,” and Rule 1.17(g), which provides that the
selling lawyer ‘“shall retain responsibility for the
proper management and disposition of all inactive
files that are not transferred as part of the sale of the
law practice.”

Missouri: Rule 1.17(d) adopts the ABA mandate that
fees charged to clients shall not be increased by reason of
the sale of the practice, but adds that the purchaser may
“refuse to undertake the representation unless the client
consents to pay the purchaser fees at a rate not exceeding
the fees charged by the purchaser for rendering substantially
similar services prior to the initiation of the purchase
negotiations.”

New Jersey: Rule 1.17 permits a lawyer or firm to sell or
purchase a law practice, including goodwill, if the seller is
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ceasing to engage in private law practice in New Jersey, the
practice is sold as an entirety and certain notices are given
to the clients of the seller and by publication in the New
Jersey Law Journal and the New Jersey Lawyer at least 30
days in advance of the sale.

New York: In the rules effective April 1, 2009, Rule 1.17
allows for the sale of a “law practice, including goodwill, to
one or more lawyers or law firms.” The parties may agree
“on reasonable restrictions on the seller’s private practice of
law.” Provisions are made for protecting confidential
information and checking for conflicts.

North Carolina: Rule 1.17(d) provides that if a conflict of
interest disqualifies the purchaser from representing a client,
then “the seller’s notice to the client shall advise the client to
retain substitute counsel.” In addition, Rule 1.17(g) permits
the purchaser to pay the seller in installments — but the
seller “shall have no say regarding the purchaser’s conduct
of the law practice.”

Ohio: Rule 1.17 incorporates most of the substantive
provisions of the Model Rule, but uses different language
and adds many different provisions. For example, Ohio Rule
1.17(a) requires that a law practice must be sold “in its
entirety, except where a conflict of interest is present that
prevents the transfer of representation of a client or class of
clients.” In addition, Rule 1.17(a) prohibits the sale or
purchase of a law practice “where the purchasing lawyer is
buying the practice for the sole or primary purpose of
reselling the practice to another lawyer or law firm,” and
Rule 1.17(d)(1) requires the sale agreement to include a
statement that “the purchasing lawyer is purchasing the law

practice in good faith and with the intention of delivering
legal services to clients of the selling lawyer and others in
need of legal services.”

Ohio Rule 1.17(d)(2) requires the sale agreement to provide
that “the purchasing lawyer will honor any fee agreements
between the selling lawyer and the clients of the selling
lawyer relative to legal representation that is ongoing at the
time of the sale,” but the purchasing lawyer “may negotiate
fees with clients of the selling lawyer for legal representation
that is commenced after the date of the sale.” Rule
1.17(d)(3) generally permits the sale agreement to include
terms that “reasonably limit the ability of the selling lawyer to
reenter the practice of law,” but prohibits such limitations “if
the selling lawyer is selling his or her law practice to enter
academic, government, or public service or to serve as in-
house counsel to a business.”

Ohio Rule 1.17(e) specifies in considerable detail what the
notice to clients must contain, and a Rule 1.17(g) allows the
selling lawyer and purchasing lawyer to give notice of the
sale to a missing client by publishing notice of the sale in a
newspaper. A Rule 1.17(i) provides as follows:

(i) Neither the selling lawyer nor the purchasing lawyer shall
attempt to exonerate the lawyer or law firm from or limit
liability to the former or prospective client for any malpractice
or other professional negligence. The provisions of Rule
1.8(h) shall be incorporated in all agreements for the sale or
purchase of a law practice. The selling lawyer or the
purchasing lawyer, or both, may agree to provide for the
indemnification or other contribution arising from any claim
or action in malpractice or other professional negligence.
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Oklahoma: Rule 1.17(a) requires the selling lawyer to
cease practice only “in the geographic area in Oklahoma in
which the practice has been conducted,” not in the entire
state. Rule 1.17(b)(2) provides that matters shall not be
transferred to a purchaser “unless the seller has reasonable
basis to believe that the purchaser has the requisite
knowledge and skill to handle such matters, or reasonable
assurances are obtained that such purchaser will either
acquire such knowledge and skill or associate with another
lawyer having such competence.” Rule 1.17(c) requires the
“signed written consent of each client whose representation
is proposed to be transferred” unless the client takes no
action within 90 days of the notice. Rule 1.17(d) permits the
purchaser to “refuse to undertake the representation unless
the client consents to pay the purchaser fees at a rate not
exceeding the fees charged by the purchaser for rendering
substantially similar services prior to the initiation of the
purchase negotiations.”

Pennsylvania: Rule 1.17 differs significantly from ABA
Model Rule 1.17. For example, Pennsylvania Rule 1.17(b)
requires that the seller must sell the practice “as an entirety
to a single lawyer,” and explains that a practice is sold as an
entirety “if the purchasing lawyer assumes responsibility for
all of the active files” except those specified in Rule 1.17(g).
Rule 1.17(d) adds the following: “Existing agreements
between the seller and the client concerning fees and the
scope of work must be honored by the purchaser, unless the
client gives informed consent confirmed in writing.”
Pennsylvania also adds Rules 1.17(e) and (g), which provide
as follows:

(e) The agreement of sale shall include a clear
statement of the respective responsibilities of the
parties to maintain and preserve the records and files
of the seller’s practice, including client files.

(g) The sale shall not be effective as to any client for
whom the proposed sale would create a conflict of
interest for the purchaser or who cannot be
represented by the purchaser because of other
requirements of the Pennsylvania Rules of
Professional Conduct or rules of the Pennsylvania
Supreme Court governing the practice of law in
Pennsylvania, unless such conflict, requirement or
rule can be waived by the client and the client gives
informed consent.

Virginia: Virginia requires the selling lawyer, in notifying
clients about the proposed sale, to disclose “any proposed
change in the terms of the future representation including the
fee arrangement.” Nonetheless, Virginia also adopts ABA
Model Rule 1.17(d).
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