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Rule 1.9 Duties to Former Clients
(Commission’s Proposed Rule — Clean Version)

A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially
related matter in which that person’s interests are materially adverse to
the interests of the former client unless the former client gives informed
written consent.

A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a law firm with which the lawyer
formerly was associated had previously represented a client

(1)  whose interests are materially adverse to that person; and

(2) about whom the lawyer, while at the former law firm, had
acquired information protected by Business and Professions
Code section 6068(e) and Rules 1.6 and 1.9(c) that is material
to the matter;

unless the former client gives informed written consent.

A lawyer who formerly represented a client in a matter or whose
present or former law firm has formerly represented a client in a matter
shall not thereafter:

1) use information relating to a former client to the disadvantage of
the former client except as these Rules or the State Bar Act
would permit with respect to a current client, or when the
information has become generally known; or
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2) reveal information relating to a former client except as these
Rules or the State Bar Act would permit with respect to a current
client.

Comment

(1]

(2]

After termination of a lawyer-client relationship, the lawyer owes two
duties to the former client. The lawyer may not (i) do anything that
creates a substantial risk that it will injuriously affect his or her former
client in any matter in which the lawyer represented the former client,
or (i) at any time use against his or her former client knowledge or
information acquired by virtue of the previous relationship.
(Wutchumna Water Co. v. Bailey (1932) 216 Cal. 564 [15 P.2d 505])
These duties exist to preserve a client’s trust in the lawyer and to
encourage the client's candor in communications with the lawyer by
assuring that the client can entrust the client's matter to the lawyer and
can confide information to the lawyer that will be protected as required
by Rule 1.6 and Business and Professions Code section 6068(e)
without fear that any such information later will be used against the
client. Current and former government lawyers must comply with this
Rule to the extent required by Rule 1.11.

Paragraph (a) addresses both of these duties. It first addresses the
situation in which there is a substantial risk that a lawyer's
representation of another client would result in the lawyer doing work
that would injuriously affect the former client with respect to a matter in
which the lawyer represented the former client. For example, a lawyer
could not properly seek to rescind on behalf of a new client a contract
the lawyer drafted on behalf of the former client. A lawyer who has



[3]

[4]

prosecuted an accused person could not represent the accused in a
subsequent civil action against the government concerning the same
matter.

Paragraph (a) also addresses the second of the two duties owed to a
former client. It applies when there is a substantial risk that information
protected by Rule 1.6 and Business and Professions Code section
6068(e) that was obtained in the prior representation would be used or
disclosed in a subsequent representation in a manner that is contrary
to the former client’s interests and without the former client’s informed
written consent. For example, a lawyer who has represented a
businessperson and learned extensive private financial information
about that person ordinarily may not later represent that person’s
spouse in seeking a divorce. Similarly, a lawyer who has previously
represented a client in connection with the environmental review
associated with the land use approvals to build a shopping center
ordinarily would be precluded from later representing neighbors
seeking to oppose rezoning of the property on the basis of
environmental considerations that existed when the lawyer
represented the client; however, paragraph (a) would not apply if the
lawyer later defends a tenant of the completed shopping center in
resisting eviction for nonpayment of rent if there is no substantial
relationship between the land use and eviction matters.

Paragraph (a) applies when the lawyer’s representation is in the same
matter as, or in a matter substantially related to, the lawyer's
representation of the former client. The term “matter” for purposes of
this Rule includes civil and criminal litigation, transactions of every
kind, and all other types of legal representations. The scope of a
“matter” for purposes of this Rule depends on the facts of a particular
situation or transaction. The lawyer’s involvement in a matter can also
be a question of degree. An underlying question is whether the lawyer
was so involved in the earlier matter that the subsequent
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(5]

(6]

representation justly can be regarded as changing of sides in the
matter in question. A lawyer might avoid the application of this Rule by
limiting the scope of a representation so as to exclude matters on
which the lawyer has a conflict of interest. See Rule 1.2(c) (limiting the
scope of representation) and Rule 1.7, Comment [15].

The term “substantially related matter” as used in this Rule is not
applied identically in all types of proceedings. In a disqualification
proceeding, a court will presume conclusively that a lawyer has
obtained confidential information material to the adverse engagement
when it appears by virtue of the nature of the former representation or
the relationship of the attorney to the former client that confidential
information material to the current dispute normally would have been
imparted to the attorney. (H.F. Ahmanson & Co. v. Salomon Brothers,
Inc. (1991) 229 Cal.App.3d 1445, 1454 [280 Cal.Rptr. 614]) This
disqualification application exists, at least in part, to protect the former
client by avoiding an inquiry into the substance of the information that
the former client is entitled to keep from being imparted to the lawyer's
current client. (See In re Complex Asbestos Litigation (1991) 232
Cal.App.3d 572, 592 [283 Cal.Rptr. 732]; Woods v. Superior Court
(1983) 149 Cal.App.3d 931, 934 [197 Cal.Rptr. 185].) In disciplinary
proceedings, and in civil litigation between a lawyer and a former
client, where the lawyer's new client is not present, the evidentiary
presumption created for disqualification purposes does not apply and
the lawyer can provide evidence concerning the information actually
received in the prior representation.

Two matters are “the same or substantially related” for purposes of this
Rule if they involve a substantial risk of a violation of one of the two
duties to a former client described above in Comment [1]. This will
occur: (i) if the matters involve the same transaction or legal dispute or
other work performed by the lawyer for the former client; or (ii) if the
lawyer normally would have obtained information in the prior



[7]

representation that is protected by Rule 1.6 and Business and
Professions Code section 6068(e), and the lawyer would be expected
to use or disclose that information in the subsequent representation
because it is material to the subsequent representation.

Paragraph (a) applies when the new client’'s interests are materially
adverse to the former client’s interests. In light of the overall purpose
of the Rule to protect candor and trust during the lawyer-client
relationship, the term “materially adverse” should be applied with that
purpose in mind. Accordingly, a client's interests are materially
adverse to the former client if the lawyer’s representation of the new
client creates a substantial risk that the lawyer either (i) would perform
work for the new client that would injuriously affect the former client in
any manner in which the lawyer represented the former client, or (ii)
would use or reveal information protected by Rule 1.6 and Business
and Professions Code section 6068(e) that the former client would not
want disclosed or in a manner that would be to the disadvantage of the
former client.

Lawyers Moving Between Firms

[8]

Paragraph (b) addresses a lawyer’s duties to a client who has become
a former client because the lawyer no longer is associated with the law
firm that represents or represented the client. In that situation, the
lawyer has a conflict of interest only when the lawyer has actual
knowledge of information protected by Rules 1.6, 1.9(c), and Business
and Profession Code 6068(e). Thus, if a lawyer while with one firm
acquired no knowledge or information relating to a particular client of
the firm, and that lawyer later joined another firm, neither the lawyer
individually nor the second firm would violate this Rule by representing
another client in the same or a related matter even though the interests
of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm
once a lawyer has terminated association with the firm.
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9]

(10]

[11]

Application of paragraph (b) depends on a situation’s particular facts,
aided by inferences, deductions or working presumptions that
reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all clients of a
law firm and may regularly participate in discussions of their affairs; it
should be inferred that such a lawyer in fact is privy to all information
about all the firm's clients. In contrast, another lawyer may have
access to the files of only a limited number of clients and participate
in discussions of the affairs of no other clients; in the absence of
information to the contrary, it should be inferred that such a lawyer in
fact is privy to information about the clients actually served but not
those of other clients. In such an inquiry, the burden of proof should
rest upon the firm to which this Rule applies.

A lawyer changing professional association has a continuing duty to
preserve confidentiality of information about a client formerly
represented. See Rules 1.6, 1.9(c), and Business and Professions
Code section 6068(e).

Paragraph (c) provides that confidential information acquired by a
lawyer in the course of representing a client may not subsequently be
used or revealed by the lawyer to the disadvantage of the former client.
See Rule 1.6(a) with respect to the confidential information of a client
the lawyer is obligated to protect, and Rule 1.6(b) for situations where
the lawyer is permitted to reveal such information. The fact that a
lawyer has once served a client does not preclude the lawyer from
using generally known information about that client when later
representing another client. However, the fact that information can be
discovered in a public record does not, by itself, render that information
generally known. (See In the Matter of Johnson (Rev. Dept. 2000) 4
Cal. State Bar Ct. Rptr. 179.)



Client Consent

[12] The provisions of this Rule are for the protection of former clients and
can be waived if the former client gives informed written consent. See
Rule 1.0.1(e). With regard to the effectiveness of an advance consent,
see Comment [22] to Rule 1.7. With regard to the application of a

lawyer's conflict to a firm with which a lawyer is or was formerly
associated, see Rule 1.10.
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Rule 1.9 Duties to Former Clients

(Commission’s Proposed Rule – Clean Version)


(a)
A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed written consent.


(b)
A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a law firm with which the lawyer formerly was associated had previously represented a client


(1)
whose interests are materially adverse to that person; and


(2)
about whom the lawyer, while at the former law firm, had acquired information protected by Business and Professions Code section 6068(e) and Rules 1.6 and 1.9(c) that is material to the matter;


unless the former client gives informed written consent.


(c)
A lawyer who formerly represented a client in a matter or whose present or former law firm has formerly represented a client in a matter shall not thereafter:


(1)
use information relating to a former client to the disadvantage of the former client except as these Rules or the State Bar Act would permit with respect to a current client, or when the information has become generally known; or

(2)
reveal information relating to a former client except as these Rules or the State Bar Act would permit with respect to a current client.


Comment


[1]
After termination of a lawyer-client relationship, the lawyer owes two duties to the former client.  The lawyer may not (i) do anything that creates a substantial risk that it will injuriously affect his or her former client in any matter in which the lawyer represented the former client, or (ii) at any time use against his or her former client knowledge or information acquired by virtue of the previous relationship.  (Wutchumna Water Co. v. Bailey (1932) 216 Cal. 564 [15 P.2d 505])  These duties exist to preserve a client’s trust in the lawyer and to encourage the client’s candor in communications with the lawyer by assuring that the client can entrust the client’s matter to the lawyer and can confide information to the lawyer that will be protected as required by Rule 1.6 and Business and Professions Code section 6068(e) without fear that any such information later will be used against the client.  Current and former government lawyers must comply with this Rule to the extent required by Rule 1.11.


[2]
Paragraph (a) addresses both of these duties.  It first addresses the situation in which there is a substantial risk that a lawyer’s representation of another client would result in the lawyer doing work that would injuriously affect the former client with respect to a matter in which the lawyer represented the former client.  For example, a lawyer could not properly seek to rescind on behalf of a new client a contract the lawyer drafted on behalf of the former client.  A lawyer who has prosecuted an accused person could not represent the accused in a subsequent civil action against the government concerning the same matter.


[3]
Paragraph (a) also addresses the second of the two duties owed to a former client.  It applies when there is a substantial risk that information protected by Rule 1.6 and Business and Professions Code section 6068(e) that was obtained in the prior representation would be used or disclosed in a subsequent representation in a manner that is contrary to the former client’s interests and without the former client’s informed written consent.  For example, a lawyer who has represented a businessperson and learned extensive private financial information about that person ordinarily may not later represent that person’s spouse in seeking a divorce.  Similarly, a lawyer who has previously represented a client in connection with the environmental review associated with the land use approvals to build a shopping center ordinarily would be precluded from later representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations that existed when the lawyer represented the client; however, paragraph (a) would not apply if the lawyer later defends a tenant of the completed shopping center in resisting eviction for nonpayment of rent if there is no substantial relationship between the land use and eviction matters.


[4]
Paragraph (a) applies when the lawyer’s representation is in the same matter as, or in a matter substantially related to, the lawyer’s representation of the former client.  The term “matter” for purposes of this Rule includes civil and criminal litigation, transactions of every kind, and all other types of legal representations.  The scope of a “matter” for purposes of this Rule depends on the facts of a particular situation or transaction.  The lawyer’s involvement in a matter can also be a question of degree.  An underlying question is whether the lawyer was so involved in the earlier matter that the subsequent representation justly can be regarded as changing of sides in the matter in question.  A lawyer might avoid the application of this Rule by limiting the scope of a representation so as to exclude matters on which the lawyer has a conflict of interest.  See Rule 1.2(c) (limiting the scope of representation) and Rule 1.7, Comment [15].


[5]
The term “substantially related matter” as used in this Rule is not applied identically in all types of proceedings.  In a disqualification proceeding, a court will presume conclusively that a lawyer has obtained confidential information material to the adverse engagement when it appears by virtue of the nature of the former representation or the relationship of the attorney to the former client that confidential information material to the current dispute normally would have been imparted to the attorney.  (H.F. Ahmanson & Co. v. Salomon Brothers, Inc. (1991) 229 Cal.App.3d 1445, 1454 [280 Cal.Rptr. 614])  This disqualification application exists, at least in part, to protect the former client by avoiding an inquiry into the substance of the information that the former client is entitled to keep from being imparted to the lawyer's current client. (See In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572, 592 [283 Cal.Rptr. 732]; Woods v. Superior Court (1983) 149 Cal.App.3d 931, 934 [197 Cal.Rptr. 185].)  In disciplinary proceedings, and in civil litigation between a lawyer and a former client, where the lawyer’s new client is not present, the evidentiary presumption created for disqualification purposes does not apply and the lawyer can provide evidence concerning the information actually received in the prior representation.  


[6]
Two matters are “the same or substantially related” for purposes of this Rule if they involve a substantial risk of a violation of one of the two duties to a former client described above in Comment [1].  This will occur: (i) if the matters involve the same transaction or legal dispute or other work performed by the lawyer for the former client; or (ii) if the lawyer normally would have obtained information in the prior representation that is protected by Rule 1.6 and Business and Professions Code section 6068(e), and the lawyer would be expected to use or disclose that information in the subsequent representation because it is material to the subsequent representation. 


[7]
Paragraph (a) applies when the new client’s interests are materially adverse to the former client’s interests.  In light of the overall purpose of the Rule to protect candor and trust during the lawyer-client relationship, the term “materially adverse” should be applied with that purpose in mind.  Accordingly, a client’s interests are materially adverse to the former client if the lawyer’s representation of the new client creates a substantial risk that the lawyer either (i) would perform work for the new client that would injuriously affect the former client in any manner in which the lawyer represented the former client, or (ii) would use or reveal information protected by Rule 1.6 and Business and Professions Code section 6068(e) that the former client would not want disclosed or in a manner that would be to the disadvantage of the former client.


Lawyers Moving Between Firms


[8]
Paragraph (b) addresses a lawyer’s duties to a client who has become a former client because the lawyer no longer is associated with the law firm that represents or represented the client.  In that situation, the lawyer has a conflict of interest only when the lawyer has actual knowledge of information protected by Rules 1.6, 1.9(c), and Business and Profession Code 6068(e). Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm would violate this Rule by representing another client in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the firm.


[9]
Application of paragraph (b) depends on a situation’s particular facts, aided by inferences, deductions or working presumptions that reasonably may be made about the way in which lawyers work together.  A lawyer may have general access to files of all clients of a law firm and may regularly participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all information about all the firm's clients. In contrast, another lawyer may have access to the files of only a limited number of clients and participate in discussions of the affairs of no other clients; in the absence of information to the contrary, it should be inferred that such a lawyer in fact is privy to information about the clients actually served but not those of other clients. In such an inquiry, the burden of proof should rest upon the firm to which this Rule applies.

[10]
A lawyer changing professional association has a continuing duty to preserve confidentiality of information about a client formerly represented. See Rules 1.6, 1.9(c), and Business and Professions Code section 6068(e). 


[11]
Paragraph (c) provides that confidential information acquired by a lawyer in the course of representing a client may not subsequently be used or revealed by the lawyer to the disadvantage of the former client.  See Rule 1.6(a) with respect to the confidential information of a client the lawyer is obligated to protect, and Rule 1.6(b) for situations where the lawyer is permitted to reveal such information.  The fact that a lawyer has once served a client does not preclude the lawyer from using generally known information about that client when later representing another client.  However, the fact that information can be discovered in a public record does not, by itself, render that information generally known. (See In the Matter of Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179.)


Client Consent


[12]
The provisions of this Rule are for the protection of former clients and can be waived if the former client gives informed written consent. See Rule 1.0.1(e).  With regard to the effectiveness of an advance consent, see Comment [22] to Rule 1.7.  With regard to the application of a lawyer’s conflict to a firm with which a lawyer is or was formerly associated, see Rule 1.10. 
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