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I SSUE: What are the dutiesof alawyer who represents acorporation as its outside counsel, and who also
simultaneously represents an officer of that corporation individually, when the lawyer receives
information that creates a conflict between the lawyer’s duties to the two clients?

DIGEST: When an outside law yer represents a corporation and also simultaneously represents a corporate
constituent in an unrelated personal matter, information which the lawyer learns from the
constituent or as aresult of representing the constituent is a client secret of the constituent if the
constituent asks the lawyer to keep the information confidential or if the information is
embarrassing or detrimental to the constituent. The lawyer may not provide advice to the
corporation onamatter whichisadversetothe constituent, and substantially related to thelawyer’s
work for the constituent, without the constituent’s consent.

Even if the lawyer owes no duty of confidentiality to the constituent, thelawyer owes a duty of
undivided loyalty to the constituent while the constituent is a current client. That duty prevents
the lawyer from advising the corporation adversely to the officer, without the officer’s consent,
while the officer is the lawyer’s current client.

If the lawyer’s duty of competent representation of the corporation requiresthe lawyer to provide
advice to the corporaion adverse to the constituent, then the lawyer must withdraw if providing
such advice to the corporation would violate the lawyer’s duties to the constituent. The lawyer
is not required to withdraw as to any other matter. The lawyer mug withdraw in a manner that
does not violate her duties to the corporation or to the officer.

AUTHORITIES
INTERPRETED: Rules3-110, 3-310, 3-500, and 3-700 of the Rules of Professional Conduct of the State Bar of
California.

Business and Professions Code section 6068, subdivision (e).

STATEMENT OF FACTS

Lawyer serves asan outside attorney for aclosely held corporation, Corp. Lawyer handlesmost of Corp’s general legal
matters, including alerting Corp to, and advising Corp about, potential liabilities. Corp has been run for some time by
itstwo principal shareholders, Prexy, the President, and CFO, the Chief Financial Officer, who are old friends Lawyer
has represented CFO on a number of personal mattersnot related to Corp. Some of CFO’s personal matters remain
pending, including the purchase and sale of real and personal property, a reckless driving charge, and family matters.
Most recently, CFO consulted Lawyer on a modification of a support matter relating to his former marriage, and this
support issue remains open. Lawyer does not represent Corp and CFO as joint clients on any single matter.”

Lawyer learnsthat CFO might have sxually harassed several Corp employees. We are asked to consider Lawyer’s
dutiesif she learnsof the possible sexual harassment in either of two ways: (1) CFO goesto Lawyer’s office and asks
to speak to Lawyer privately on a“personal matter,” Lawyer asks CFO to continue, and CFO admitsincidents of sexual

¥ Accordingly, we need not address the rules governing representeion of joint clients in the same matter.
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harassment; or (2) Prexy tells Lawyer that Prexy has learned of a particular incident of sexual harassment by CFO, plus
rumors of several others, and needs Lawyer’ sadvice concerning what Corp should do.

Lawyer has no written engagement agreement with CFO or with Corp and hasnot excluded from the scope of either
lawyer-client rel ationship matters re ating to CFO’ s employment with Corp.

DISCUSSION

I. Lawyer’'s Duty Where CFO Provides I nfor mation

The facts state that both Corp and CFO are current clients of Lawyer on different matters. |If CFO informs Lawyer
privately about CFO’s harassment, with the objectively reasonable belief that CFO is eaking to Lawyer as CFO’s
personal lawyer, the information CFO conveys is confidential and cannot be revealed without CFO’s approval. (Bus.
& Prof. Code, § 6068, subd. (e).)? Client secrets, which section 6068, subdivision (e) requires an attorney to preserve,
are not limited to information that is within the scope of the attorney-client privilege. That is, client secretsare not
limited only to information communicated confidentially by a client to the client’s lawyer for the purpose of obtaining
legal advice. (See Evid. Code, § 952, which defines “confidential communication” for purposes of the attorney-client
privilege.) In addition to confidential information that a client provides to his lawyer, a “client secret” also includes
information that the lawyer gainsas aresult of theprofessional relationship and which the client has requested to be kept
confidentid or the disclosure of which would be embarrassing or would likely be detrimental to the client. (See Cal.
State Bar Formal Opns. Nos. 1996-146, 1986-87,1981-58, and 1980-52 and L A. Cty. Bar Opns. Nos. 456 (1990), 436
(1985), and 386 (1980).)

The existing professional relationship between L awyer and CFO might well have given CFO a reasonable basis for
believingthat hewas speaking to Lawyer in her professional capacity and in confidence. (See Miller v. Metzinger (1979)
91 Cal.App.3d 31,39 [154 Cal.Rptr. 22]; seedso Lister v. StateBar (1990) 51 Cal.3d 1117, 1126 [275 Cal.Rptr. 802].)
Inthat event, Lawyer would be obligated to preservethe confidentiality of CFO’s statements to Lawyer even if Lawyer
did not subjectively intend to provide legal advice to CFO when CFO asked to discuss a“ personal” matter with Lawyer.
On the other hand, if the course of dealing betw een Lawyer and CFO would not permit CFO to believe reasonably that
his “personal” discussion with Lawyer was infact an attorney-client consultation, then L awyer would not be obligated
as amatter of legal ethicsto maintainthat information in confidence. (See, e.g., People v. Gionis (1995) 9 Cal 4th 1196
[40 Cal.Rptr.2d 456] [attorney disclaimed attorney-client relationship in advance of discussion].)

Assuming that CFO did have an objectively reasonable basis for believing that CFO was speaking to Lawyer in
confidence as CFO’s personal attorney, then Lawyer's duty to preserve CFO’s secrets would prevent Lavyer from
revealing any information about the sexual harassment that Lawyer |learned directly from CFO or as a result of her
representation of CFO. Such information would be embarrassing or detrimental to CFO. This restriction meansthat
Lawyer could not reveal CFO’s admitted harassment to anyone affiliated with Corp, including Corp’s Board or Prexy.

Lawyer’s duty to preserve CFO’s secrets could thus impede Lawyer’s ability to discharge her dutiesto Corp. Lawyer
has a duty to inform Corp of significant developments related to Lawyer' s representation of Corp under rule 3-500 of
the California Rules of Professonal Conduct” and Business and Professions Code section 6068, subdivision (m).
Further, rule 3-110(A) imposes on Lawyer aduty to represent Corp competently. Competent representation requiresthe
diligence, learning and skill “reasonably necessary for the performance of .. . [legal] service.” (Rule 3-110(B).) Here,
CFO’s alleged sexual harassment, which could result in liability to Corp, appears tofall withinthe scope of Lawyer’'s
representation of Corp, which includes alerting Corp to, and advising Corp about, potential liabilities. Thus, L awyer's

Z californiaBusiness and Professons Code section 6068, subdivision (€) requires Lawyer to "maintain inviolate the
confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.”

3 All further rule references are to the Rules of Professional Conduct of the State Bar of California.



duties to Corp probably require Lawyer to disclose CFO’s alleged sexual harassment to Corp and would conflict with
any duty Lawyer owed to CFO to mantain information about the harassment in confidence. Unless CFO were to give
Lawyer consent to disclose CFO’s admission of harassment to Corp, Lawyer would have a conflict of interest in
continuing to represent Corp concerning matters which encompass CFO’s harassment. (See Cal. State Bar Formal Opn.
No. 1995-141 [a conflict of intereg occurs when a lawyer’s ability to fulfill basic dutiesto aclient isimpeded by the
lawyer’ sowninterests extraneousto thelawyer-client relationship or by conflictingdutiesthatthe lawyerowesto another
present or former client].)

If CFO denies Lawyer permission to share with Corp theinformation that CFO has given to Lawyer, then Lawyer must
withdraw from representing Corp on those matters to which the confidential information given to the lawyer by CFO is
pertinent. Rule3-700(B)(2) requireswithdrawal where* [tffhe member knowsor should know that continued employment
will resultin a violation of these rules or of the State Bar Act.” Lawyer’sinability to fulfill simultaneously her duties
to CFO and Cor p with respect to the sexual harassment would result in a violation of the duties stated in the rules and
the State Bar Act and would therefore trigger Lawyer’s duty to withdraw, at least from those matters where his duties
to CFO and Cor p conflict.

Lawyer may not need to withdraw from representing Corp altogether if she can fashion a more limited withdrawal that
does not imperil CFO’sconfidentiality. Inmaking such alimited withdrawal, however, Lawyer must be careful to avoid
animplicit disclosure of information about CFO which Lawyer otherwise could not disclose expressly without violating
her duty of confidertiality to CFO. Thus, Lawyer withdrawing only from representation concerning the terms and
conditions of CFO’s employment might not be the appropriate course of action asit may result in animplicit disclosure
that CFO has engaged in conduct that may injure Corp. Inany withdrawal, Lawyer should take careto take “reasonable
steps to avoid reasonably foreseeable prejudice” to Corp’slegal rights. (Rule 3-700(A)(2).)

1. Duty of Lawyer Where Prexy Provides Infor mation

W e now turnto the second variant of the hypothetical,which positstha L awyerlearnsof CFO’ s alleged harassment from
Prexy, the President of Corp, not from CFO. Under these facts, Lawyer learns the information about CFO as aresult
of Lawyer’s representation of Corp, not CFO. Thus, Lawyer isnot obligated to treat the information as CFO’s client
secret. Nevertheless, Lawyer still faces a potential conflict between Lawyer’s duties to Corp and Lavyer’sduty of
loyalty to CFO. An attorney owesa duty of loyalty “‘to protect hisclient in every possible way, and it is a viol ation of
that duty for him to assume a position adverse or antagonistic to his client without the latter’s free and intelligent
consent. ...”" (Santa Clara County Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 548 [28 Cal.Rptr.2d 617],
quoting Anderson v. Eaton (1930) 211 Cal. 113, 116 [293 P. 788].) If Lawyer were to provide advice to Corp about
how to react to the allegations that CFO has committed sexual har assment, then Lawyer will be giving legal advice to
Corp that is adverse to CFO. Such advice would almost certainly involve potential adverse employment consequences
to CFO, aswell as civil liability.

Lawyer may not cure the conflict by unilaterally dropping CFO as aclient. (Truck Ins. Exchange v. Fireman’s Fund
Ins. Co. (1992) 6 Cal App.4th 1050, 1056-1057 [8 Cal.Rptr.2d 228].) Lawyer may, on the other hand, ask CFO to waive
the duty of loyalty and permit Lawyer to advise Corpon the harassment topic. (Flatt v. Superior Court (1994) 9 Cal.4th
275 [36 Cal.Rptr.2d 537].) Before seeking CFO’s consent, however, Lawyer must consider whether L awyer would
therebyviolate her duty of confidentiality to Corp. Here, forinstance,if Prexy had indicated adesireto handle the matter
confidentially, Lawyer would not be free to announce Lawyer’s knowledge of the allegations to CFO without Corp’s
consent.

If Corpwillnotallow Lawyer to seek CFO’s consent, or if CFO declinesto waive the duty of loyalty, then Lawyer must
withdraw from representing Corp if Lavyer cannot advise Corp competently without violating Lawvyer’s duty of
undivided loyalty to CFO. Lawyer is obligated to withdraw from representing Corp only to the extent necessary to
resolve theconflict of interes. Onthe facts presented to us, we believe that Lawyer would have to withdraw from her
representation of Corp to the extent that Lawyer’s representation includes identifying and assessing potentid clams
against Corp arising from CFO’s conduct.



If CFO consentsto Lawyer representing Corp concerning CFO’ salleged harassment, then Lawyer must cons der whether
she is capable of advising Corp on the harassment topic competently without regard to her professonal or other
relationship with CFO. If Lawyer does not believe shecan provideadvice to Corp about CFO based on independ ent and
objective professional judgment, then Lawyer should not undertaketo provide such advice. Lawyer should also consult
Rule 3-310(B), which requires written disclosure of certain personal relationships and interests. Here,Lawyer likely has
a professional relationship with CFO which mug be disclosed in writing to Corp because CFO is a party to the matter
on which Lawyer will advise Corp. (Rule 3-310(B)(1).) In addition, Lawyer may have a professional relationship with
aperson (CFO) likelyto be substantially affected by theoutcome of Lawyer’s advice on CFO’ s alleged harassment, thus
triggering written disclosure to Corp under Rule 3-310(B)(3).

IIl. Prevention of Conflictsin Corporate Practice

Outside corporate counsel sometimes are requested to perform legal services for corporate constituents, especially
corporate directors, officers, and managers. Such personal legal srvicesto corporate constituents usually can be
provided without any conflict or violation of the Rules of Professional Conduct. However, on occasion a lawyer’s
representation of a corporation and certain corporate constituents on unrelaed matters can lead to potential or actual
conflicts of interests, as demonstrated by the factual scenario we andyze above. Lawyers who represent both a
corporation and certain constituents on unrelated matters should be alert for such situations as they arise.

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of
California. It isadvisory only. It isnot binding on the courts, the State Bar of Califomia, its Board of Governors, any
persons or tribunals charged with regulatory responsibilities, or any member of the State Bar.



