RE: Practice Succession Plan Rule
11/6&7/09 Commission Meeting

Open Session Agenda Item III.N.
McCurdy, Lauren

From: Lamport, Stanley W. [SLamport@coxcastle.com]
Sent: Wednesday, October 28, 2009 2:04 PM

To: Jerome Sapiro Jr.; Difuntorum, Randall

Cc: kemohr@charter.net; Vapnek, Paul W.

Subject: RE: Practice Succession Plan

The following are my comments on the items in Jerry's email below:

1. Whether the rules should require a lawyer to have a succession plan “. . . such as an
estate plan pursuant to Probate Code § 2488 that allows for the appointment of a law
practice administrator) that would address issues of sudden death or disability.”

While | will keep an open mind on this, | agree with Jerry that this should not be a rule. |
think this imposes a unique burden on the solo practitioner and there are other ways to
deal with this issue.

2. Whether the rule permitting the sale of an entire law practice should be changed to
permit the sale of a part of a law practice.

| agree with Jerry that we have dealt with this.

3. Whether the rules should be changed to facilitate a lawyer’s use of private will
registries and depositories.

| agree that private registries and depositories are a good idea, not just for wills, but for
advance medical directives and other "intrinsically valuable" documents. | am not sure
that we would need to change a rule to facilitate a registry. It all depends on how the
register operates. How confidential information is protected. Who has access to the
information. There are ethics opinions that allow a third party to have access to
confidential information to facilitate the lawyer's work, provided the lawyer exercises
control over the access to and use of the information. We may not need to change
anything. It depends on the mechanics of the particular register.

4. Whether the rule restricting division of fees between lawyers in different firms should
be relaxed to remove compensation barriers on lawyer’s ability to undertake to complete
unfinished legal services started by a lawyer who has become suddenly disabled.

No. There is no need to change the rule. The consent requirement is for client

protection. | can't see why we would abandon that safeguard. If it is in the best interest of
the client to consent, the client is going to consent. What is the benefit to the client of
eliminating a consent requirement that is meant to protect the client? | don't see it.

STAN
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From: Jerome Sapiro Jr. [mailto:jsapiro@sapirolaw.com]

Sent: Wednesday, October 28, 2009 12:13 PM

To: 'Difuntorum, Randall'

Cc: kemohr@charter.net; Lamport, Stanley W.; 'Vapnek, Paul W. '
Subject: FW: Practice Succession Plan

Dear Randy:
Thanks for taking the time to speak with me.

Following is the email I sent to Kevin, Stan and Paul. It reflects only
my views and applies to more than just the practice succession plan. The
others have not responded, surely because of lack of time.

With best regards,

Jerry

CONFIDENTIAL E-MAIL from THE SAPIRO LAW FIRM

This e-mail transmission, and any documents, files or previous e-mail messages attached to it, may contain confidential
information that is legally privileged. If you are not the intended recipient, or a person responsible for delivering it to
the intended recipient, please do not disclose, copy, distribute or use any of the information contained in or attached to
this e-mail. Instead, please immediately notify us that you received this e-mail, by: (1) reply e-mail, (2) forwarding this
e-mail to postmaster@sapirolaw.com, or (3) telephone at (415) 771-0100. Please then destroy this e-mail and any
attachments without reading or saving it. Thank you.

IRS CIRCULAR 230 DISCLOURE: Any Federal tax advice contained herein is not written to be used for, and the recipient
and any subsequent reader cannot use such advice for, the purpose of avoiding any penalties asserted under the
Internal Revenue Code. If the foregoing contains Federal Tax Advice and is distributed to a person other than the
addressee, each additional and subsequent reader hereof is notified that such advice should be considered to have been
written to support the promotion or marketing of the transaction or matter addressed herein. In the event, each such
reader should seek advice from an independent tax advisor with respect to the transaction or matter addressed herein
based on the reader’s particular circumstances.

From: Jerome Sapiro Jr. [mailto:jsapiro@sapirolaw.com]

Sent: Tuesday, October 27, 2009 10:09 AM

To: 'Kevin Mohr'; '‘Lamport, Stanley W.'; 'Paul W. Vapnek (E-mail)’
Subject: Practice Succession Plan

Dear Kevin, Stan, and Paul:

In April, Kevin sent us a copy of the Board of Governors Agenda Item 30-1 regarding the appointment of a career
transition planning task force. In the memorandum from Judy Johnson, there were four items under a heading
regarding opportunities for enhancing the Rules of Professional Conduct. They are as follows, with my reactions to

them.

Now that this has been advanced from December to tomorrow, | do not think we have time to draft a rule, even if we
think one should be proposed. But the following are my thoughts on the four subjects. | request your reactions. If |
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understand the rules du jour, if we decide to study the subjects further we could recommend that the subject be held
open.

1. Whether the rules should require a lawyer to have a succession plan “. .. such as an estate plan pursuant
to Probate Code § 2488 that allows for the appointment of a law practice administrator) that would address issues of
sudden death or disability.”

| do not think that the rules should require a lawyer to have a succession plan, regardless of whether it is keyed
to the Probate Code section or not. Such a rule would create an entirely new industry and invite OCTC to audit
lawyers, even though there is no indication of misconduct and no client harm.

If a lawyer is required to have a “succession plan,” then the only way the State Bar Court could enforce such a
rule would be by auditing all lawyers to see whether they have adopted a “succession plan” and, if so, to see
whether it satisfies some arbitrary standards developed by the bar. If not, and even though a client may not
have been harmed by the absence of such a plan, a lawyer could be disciplined.

And if a lawyer adopts a succession plan today, it may be outmoded or inappropriate next month, so the State
Bar’s audit may have to be annually, quarterly, or monthly.

Conversely, if the bar finds out that a lawyer did not have a succession plan after the lawyer became disabled or
died, the proper relief would not be a new disciplinary proceeding but removing the disabled or deceased
lawyer from the list of active lawyers. A disciplinary proceeding would be frivolous.

If a lawyer has formed a partnership or professional corporation, the organizational documents of that entity
may provide for succession and control of the practice if one of its members dies or becomes disabled. If it
does, the client matters will be transferred to the designated successors in interest without complying with any
of the formalities required by Rule 1.17 because it is the ownership of the practice that is being transferred, not
the names of the attorneys of record, and a shift in ownership within the firm is not a sale under that rule.

Conversely, if the lawyer who has died or became disabled has incorporated his or her practice and is a sole
shareholder, but does not have a succession plan as part of the articles or bylaws, Rule 1.17 would apply to
permit the sale of the practice by the lawyer’s successors in interest.

If a sole practitioner or sole proprietor is dead or incapacitated, a law practice administrator can be appointed.
If that occurs, for your information | have outlined the current statutory scheme at the end of this
memorandum.

Because the requirement of a succession plan would only apply to sole practitioners or sole proprietors,
adoption of such a rule will inherently be seen as discriminatory against them.

On balance, | do not recommend that we venture into this area. In addition, because of the time constraints
under which we are now laboring, | do not think we have time to create a new regulatory scheme for succession
plans by tomorrow’s deadline.

| therefore recommend that we not propose a rule on this subject.

2. Whether the rule permitting the sale of an entire law practice should be changed to permit the sale of a
part of a law practice.

Although there is vitriolic opposition, it appears that we are going to adopt such a rule. | agree with

Ms. Johnson’s statement that “Greater flexibility in the sale of a law practice would offer greater options for a
lawyer to make a smooth transition to retirement.”
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4, Whether the rule restricting division of fees between lawyers in different firms should be relaxed to
remove compensation barriers on lawyer’s ability to undertake to complete unfinished legal services started by a lawyer
who has become suddenly disabled.
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This is something worth considering, and | would favor it. However, we have already spent a great deal of time
considering Rule 2-200 and Rule 1-320. The rules do not permit fee sharing in this reasonable situation if the
seller is a nonlawyer, such as a widower. And fee sharing between lawyers requires client consent. My
prediction is that a majority of the commission will not approve a special rule in this area that does not require
the informed consent of the client, and, again, too few days remain before our arbitrary deadline.

Please give me the benefit of your thoughts.

With best regards to all of you,

Jerry

Current Statutory Scheme for Practice Administrators for Your Information.

When a sole practitioner or sole proprietor cannot practice because of death or incapacity, the lawyer, the lawyer’s
clients, and the lawyer’s heirs are all in jeopardy. The State Bar, a client, or any other interested person or entity may
apply to the superior court in the county in which the lawyer resides or has his or her principal place of practice and ask
the court to assume jurisdiction of the lawyer’s practice. Bus. & Prof. Code § 6180.2. The court can give broad authority
to a member of the State Bar who is appointed to act on behalf of the law practice to search the files and records for
information regarding pending matters; notify clients about the need to obtain new counsel; file notices, motions, and
pleadings on behalf of clients, with client consent, if jurisdictional time limits are involved and no substitute attorney has
been retained; arrange for a transfer of client papers or property; and arrange for the appointment of a receiver to take
control of bank accounts related to the practice. The attorney appointed is prohibited from conducting the law practice
except to apply for extensions of time pending employment of substitute counsel and filing notices, motions, and
pleadings on behalf of clients, with client consent, if jurisdictional time limits are involved and substitute counsel has not
been retained. Bus. & Prof. Code §§ 6180.5 & 6180.6. The appointed lawyer may not accept employment on matters
pending at the time the court assumes jurisdiction over the practice without prior court approval. Id., § 6180.7. Court
appointed attorneys are required to preserve the attorney-client privilege. /d., § 6180.10.

Attorneys may plan for the disposition of their law practices upon death or disability by appointing a “practice
administrator” to carry out specified tasks. Prob. Code § 2468 [disabled attorney]; Prob. Code § 9764 [deceased
attorney]; Bus. & Prof. Code § 6185 [powers of practice administrator]. The appointment of a law practice administrator
does not require involvement of the State Bar. No prior finding of incompetence is required to appoint a practice
administrator. The personal representative of the estate of a deceased lawyer, or the conservator of the estate of an
incapacitated lawyer, or another person interested in the estate may petition the Probate Court for appointment of a
member of the State Bar to be the practice administrator who will take control of the files and assets of the practice of a
deceased or incapacitated lawyer. Prob. Code §§ 2468(a), 9764(a), 17200(b)(22) & (23). The appointed practice
administrator must be bonded. Prob. Code §§ 2468(d), 9764(d).

If the lawyer has nominated a practice administrator, the probate court is ostensibly required to appoint the nominee.
Prob. Code §§ 2468(f), 9764(f). However, the court may refuse to appoint the nominee if it concludes that that
appointment would not be in the best interests of the estate or would create a conflict of interest with any clients of the
deceased or disabled lawyer. Id., §§ 2468(f), 9764(f). The attorney who represents the executor or administrator of a
deceased attorney is prohibited from being the practice administrator. Prob. Code §§ 2468(e), 9764(e).

The appointed practice administrator can take control of all operating client trust accounts, business assets, equipment,
client directories, and premises, all client files. Bus. & Prof. Code § 6185(a)(1) & (2). He or she can contact clients to tell
them what has happened and to discuss options for selection of a successor attorney. /d., § 6185(a)(3). The practice
administrator can notify appropriate courts or administrative bodies and contact opposing counsel to seek additional
time for new counsel to appear. Id., § 6185(a)(4). The practice administrator can determine and pay liabilities, employ
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assistants, and create a plan for disposition of the practice. He or she can reach fee agreements with successor counsel
and can act as successor counsel for clients of a deceased or disabled attorney. /d., §§ 6185(a)(5), (6), (7), (8) & (9).

(9930.16:527:vy)

CONFIDENTIAL E-MAIL from THE SAPIRO LAW FIRM

This e-mail transmission, and any documents, files or previous e-mail messages attached to it, may contain confidential
information that is legally privileged. If you are not the intended recipient, or a person responsible for delivering it to
the intended recipient, please do not disclose, copy, distribute or use any of the information contained in or attached to
this e-mail. Instead, please immediately notify us that you received this e-mail, by: (1) reply e-mail, (2) forwarding this
e-mail to postmaster@sapirolaw.com, or (3) telephone at (415) 771-0100. Please then destroy this e-mail and any
attachments without reading or saving it. Thank you.

IRS CIRCULAR 230 DISCLOURE: Any Federal tax advice contained herein is not written to be used for, and the recipient
and any subsequent reader cannot use such advice for, the purpose of avoiding any penalties asserted under the
Internal Revenue Code. If the foregoing contains Federal Tax Advice and is distributed to a person other than the
addressee, each additional and subsequent reader hereof is notified that such advice should be considered to have been
written to support the promotion or marketing of the transaction or matter addressed herein. In the event, each such
reader should seek advice from an independent tax advisor with respect to the transaction or matter addressed herein
based on the reader’s particular circumstances.
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McCurdy, Lauren

From: McCurdy, Lauren

Sent: Monday, October 26, 2009 5:43 PM

To: Kevin Mohr; Jerome Sapiro; Stan Lamport; Paul Vapnek

Cc: Harry Sondheim; Difuntorum, Randall; Kevin Mohr; mtuft@cwclaw.com

Subject: November Assignment for 111.0. re Private Will Depositry Rule

Attachments: RRC - Will Deposit - COPRAC Op. 2007-173.pdf; RRC - Will Deposit - Transition Task Force

- 06-18-08 Memo to BOG.PDF

Jerry & Codrafters:

Please refer to Kevin’s attachments and April 7, 2009 message below for background materials on this rule
assignment.

The assignments for the November meeting are due this Wednesday, October 28th,

sent by:

Lauren McCurdy

Office of Professional Competence
State Bar of California

180 Howard Street

San Francisco, CA 94105

phone 415-538-2107

fax 415-538-2171
lauren.mccurdy@calbar.ca.gov

From: Kevin Mohr [mailto:kemohr@charter.net]

Sent: Tuesday, April 07, 2009 5:00 PM

To: Jerome Sapiro; Stan Lamport; Paul Vapnek

Cc: Harry Sondheim; Difuntorum, Randall; McCurdy, Lauren; Lee, Mimi; Kevin Mohr
Subject: RRC - Private Will Depositry Rule

Greetings drafters - Jerry, Stan & Paul:

As members of the drafting committee, I'm providing you with some materials | have concerning
the proposed "Practice Succession Plan™ Rule. Jerry is lead drafter.

I've attached the following:

1. A 6/18/08 Memo from Judy Johnson to the BOG concerning the Bar's appointment of a Career
Transition Planning Task Force.

2. COPRAC Ethics Op. 2007-173.

Jerry, this is in partial response to the e-mail you sent Harry on 2/19/09 and which he forwarded to
Randy and me.
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The concept for this Rule, together w/ the proposed rule on a practice succession plan, grows out of
the Bar's appointment of a Career Transition Planning Task Force, as described in the 6/18/08
Johnson Memo. This is all | have on the topic at present. | haven't heard of anything further that
the Task Force has done.

Finally, please note that this Rule is not calendared until the December 2009 meeting.
However, some of you have requested being provided with the relevant materials in the interim and
I'm doing so.

Please let me know if you have any questions. Thanks,

Kevin

Kevin E. Mohr

Professor

Western State University College of Law
1111 N. State College Blvd.
Fullerton, CA 92831
714-459-1147

714-738-1000 x1147
714-525-2786 (FAX)

kevin_e mohr@compuserve.com
kevinm@wsulaw.edu
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AGENDA ITEM

July 30-1
Appointment of a Career

Transition Planning Task
Force

DATE: June 18, 2008

TO: Members of the Board of Governors
Members of the Board Committee on Member Oversight

FROM: Judy Johnson, Executive Director, State Bar of California

SUBJECT:  Appointment of a Career Transition Planning Task Force

BACKGROUND AND ISSUES
Aging State Bar Membership

Approximately 77 million babies were born in the United States during the years 1946 to
1964. During 2011 the oldest “baby boomers” will turn 65, and, on average, can expect
to live to 83. Boomers are now nearly 28 percent of the adult US population.
Demographic trends indicate that the average age of State Bar members is climbing
steadily, with middle-aged and senior attorneys together comprising the largest
demographic group in the Bar; 64 percent of the respondents to a survey of the
membership conducted by the State Bar in 2006 were 45 years old or older. The
average age of our inactive members is 56, and the average age of California judges is
58.

Unlike their parent’s generation, fewer boomers expect to retire completely from the
practice of law by age 65. A recent survey by the Oregon Bar revealed that only 18
percent of respondents were planning to retire completely. Some respondents planned
to continue practicing full-time as long as they are able (12 percent), while others were
planning to practice part-time (42 percent), either for the income that part-time practice
would provide or mainly for stimulation, a sense of purpose, and satisfaction.

The fact that so many of today’s attorneys expect to practice law (at least part-time) well
into their later life raises concerns about the adequacy of our membership’s retirement
planning, financial planning, and contingency planning. Only 41 percent of the Oregon
survey respondents had developed a financial plan that includes specific goals for
retirement, and little more than half had discussed non-financial aspects of retirement
with close family members and friends. Should the State Bar of California be doing
more to facilitate this planning?

311



Contingency and Transition Planning

Failure on the part of attorneys in private practice to establish contingency plans
(sometimes referred to as exit plans) for emergencies, accidents, unplanned absences
and for later life is an important issue for the Bar. The death or disability of a lawyer can
have significant adverse consequences on an attorney’s clients, family and colleagues if
arrangements have not been made in advance for appointment of successor counsel (or
a practice administrator). When the solo practitioners in the Oregon survey were asked if
they had taken steps to protect their clients in the event of death, disability or incapacity,
only 21 percent had made arrangements with another attorney to cover their practice in
the event of temporary disability or extended absence from practice, and 10 percent had
made arrangements with another attorney to close their practice in the event of
permanent disability or death. Nearly two-thirds of the respondents (61 percent)
reported that they have not taken any steps or prepared any exit plans.

Disciplinary Issues

With an increasing number of attorneys actively practicing law well into later life, we will
need to respond to more complaints about attorneys with age-related impairments that
have negatively impacted their ability to serve the interests of their clients. Our current
disciplinary rules and procedures are not well suited to identifying or responding to such
impairment in a manner that protects client interests while preserving the dignity of a
valued member of the legal community.

Opportunity for Enhancing the Rules of Professional Conduct

Currently, the State Bar's Rules Revision Commission is developing comprehensive
proposed amendments to the Rules of Professional Conduct and an opportunity exists
for referring possible enhancements to the Commission for action. Among the potential
concepts that could be considered are the following:

1. Whether the rules should require a lawyer to have a “succession plan” (such
as an estate plan pursuant to Probate Code §2488 that allows for the
appointment of a law practice administrator) that would address issues of
sudden death or disability.

2. Whether the rule permitting the sale of an entire law practice should be
changed to permit the sale of a part of a law practice. California’s rule
requires that “all or substantially all” of a practice be transferred in a sale but
the comparable ABA Model Rule permits the sale of a discrete geographic
area or practice area. Greater flexibility in the sale of a law practice would
offer greater options for a lawyer to make a smooth transition to retirement.

3. Whether the rules should be changed to facilitate a lawyer's use of private will
registries and depositories. Retention of client files that include original wills,
trusts or other instruments are a longstanding practice management concern
and the use of private will registries and depositories may ease the burden of
file retention and better protect client interests.

4. Whether the rule restricting fee-splits among lawyers in different firms should
be relaxed to remove compensation barriers on a lawyer’s ability to undertake
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to complete the unfinished legal services started by a lawyer in another firm
who has become suddenly disabled.

A Board Task Force could consider the policy implications of these or other possible
enhancements to the rules and give direction to the Rules Revision Commission for
development and action.

RECOMMENDED ACTION

The Joint Committee on Aging Lawyers of the National Organization of Bar Counsel
and the Association of Professional Responsibility Lawyers (“Joint Committee”)
examined the disciplinary problems created by an aging Bar (NOBC-APRL Joint
Committee on Aging Lawyers, Final Report, May 2007). The Joint Committee
determined that current lawyer regulatory rules and procedures do not adequately
protect the interests of clients who are likely to suffer adverse consequences when an
age-related impairment significantly affects their lawyer’s ability to practice. The Joint
Committee recommended that each jurisdiction take the following steps to prepare for an
increase in age-related lawyer impairment:

1. Make a demographic assessment of the lawyers in their jurisdiction.
2. Take steps to identify lawyers with age-related impairments.

3. Provide planning ahead and law practice transfer instruction to their membership
(including guidelines for designation of successor or caretaker counsel, sale or
transfer of law practice, preservation and handling of client files).

4. Develop local response teams of trained lawyers prepared to act when a lawyer
becomes incapacitated or dies without adequate succession planning.

5. Implement programs specifically aimed at addressing impairment of senior
lawyers’ ability to practice in the same fashion that similar programs in many
jurisdictions successfully assist lawyer impaired by substance abuse and mental
and physical health problems.

In June of 2007, the Senior Lawyers Division of the ABA submitted a Report and
Recommendation (#105) requesting that the ABA House of Delegates adopt a policy
“urging bar associations and courts” to “adopt procedures and programs” that would
encourage lawyers to plan for law offices contingencies by voluntarily designating
successor counsel to step in when the lawyer is disabled, dies, or is otherwise unable to
practice law. The Executive Committee of the State Bar of California Law Practice
Management Section issued a statement that the approach suggested by the ABA’s
Senior Lawyers Division is too narrow to protect the interests of clients, and to address
the wide array of issues that arise when lawyers fail to plan adequately for their disability
or death. Specifically, the Committee stated that the death or disability of a lawyer can
have significant adverse consequences on the lawyer’s clients, colleagues, family and
the public’s perception of the profession. Therefore, the Committee suggested that the
State Bar adopt policies and procedures that educate each of these constituencies about
the financial and other benefits that result from early and effective succession planning.
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From a member benefit perspective, should the State Bar be helping middle-aged and
senior attorneys plan for the later stages of their career? From a public protection point
of view, should the State Bar be encouraging more solo practitioners and small firm
attorneys to develop exit plans? What other steps should be taken to protect the public,
the membership and their families from experiencing adverse consequences associated
with aging problems?

FISCAL AND PERSONNEL IMPACT

None known.

BOARD BOOK/ADMINISTRATIVE MANUAL UPDATE

There is no known impact on the Board Book.

STATE BAR RULES IMPACT

None known.

RECOMMENDATIONS/RESOLUTIONS

If the members of the Board Committee concur with the various recommendations

above, it would be appropriate for the Board Committee to adopt the following resolution:

RESOLVED, that the Board Committee on Member Oversight recommends that
the Board of Governors appoint a Task Force to (1) review the contingency,
succession and retirement planning resources and assistance available to the
membership from the State Bar; (2) identify any additional instruction and

outreach that might be necessary to increase the rate of contingency, succession

and retirement planning; (3) consider possible enhancements to the Rules of
Professional Conduct and give direction to the Rules Revision Commission for
development and action; (4) determine what California-specific instructional
materials need to be posted on the website and otherwise distributed to the
membership; (5) determine the appropriate role of the State Bar Lawyer
Assistance Program in assisting senior lawyers and their families with aging-
related challenges; (6) determine how the State Bar might better identify
attorneys with age-related impairments before clients suffer adverse

consequences; and (7) examine the feasibility of establishing interoffice response

teams at the State Bar to intervene when it comes to the attention of the Bar that
a member is experiencing age-related impairment.
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June 18, 2008 Memo from Judy Johnson to BOG:

July 30-1
Appointment of a Career

Transition Planning Task Force
DATE: June 18, 2008

TO: Members of the Board of Governors
Members of the Board Committee on Member Oversight

FROM: Judy Johnson, Executive Director, State Bar of California

SUBJECT:  Appointment of a Career Transition Planning Task Force

BACKGROUND AND ISSUES
Aging State Bar Membership

Approximately 77 million babies were born in the United States during the years 1946 to 1964.
During 2011 the oldest “baby boomers” will turn 65, and, on average, can expect to live to 83.
Boomers are now nearly 28 percent of the adult US population. Demographic trends indicate
that the average age of State Bar members is climbing steadily, with middle-aged and senior
attorneys together comprising the largest demographic group in the Bar; 64 percent of the
respondents to a survey of the membership conducted by the State Bar in 2006 were 45 years
old or older. The average age of our inactive members is 56, and the average age of California
judges is 58.

Unlike their parent’s generation, fewer boomers expect to retire completely from the practice of
law by age 65. A recent survey by the Oregon Bar revealed that only 18 percent of respondents
were planning to retire completely. Some respondents planned to continue practicing full-time
as long as they are able (12 percent), while others were planning to practice part-time (42
percent), either for the income that part-time practice would provide or mainly for stimulation, a
sense of purpose, and satisfaction.

The fact that so many of today’s attorneys expect to practice law (at least part-time) well into
their later life raises concerns about the adequacy of our membership’s retirement planning,
financial planning, and contingency planning. Only 41 percent of the Oregon survey
respondents had developed a financial plan that includes specific goals for retirement, and little
more than half had discussed non-financial aspects of retirement with close family members
and friends. Should the State Bar of California be doing more to facilitate this planning?

[Page 2] Contingency and Transition Planning
Failure on the part of attorneys in private practice to establish contingency plans (sometimes

referred to as exit plans) for emergencies, accidents, unplanned absences and for later life is an
important issue for the Bar. The death or disability of a lawyer can have significant adverse
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consequences on an attorney’s clients, family and colleagues if arrangements have not been
made in advance for appointment of successor counsel (or a practice administrator). When the
solo practitioners in the Oregon survey were asked if they had taken steps to protect their
clients in the event of death, disability or incapacity, only 21 percent had made arrangements
with another attorney to cover their practice in the event of temporary disability or extended
absence from practice, and 10 percent had made arrangements with another attorney to close
their practice in the event of permanent disability or death. Nearly two-thirds of the respondents
(61 percent) reported that they have not taken any steps or prepared any exit plans.

Disciplinary Issues

With an increasing number of attorneys actively practicing law well into later life, we will need to
respond to more complaints about attorneys with age-related impairments that have negatively
impacted their ability to serve the interests of their clients. Our current disciplinary rules and

procedures are not well suited to identifying or responding to such impairment in a manner that
protects client interests while preserving the dignity of a valued member of the legal community.

Opportunity for Enhancing the Rules of Professional Conduct

Currently, the State Bar’'s Rules Revision Commission is developing comprehensive proposed
amendments to the Rules of Professional Conduct and an opportunity exists for referring
possible enhancements to the Commission for action. Among the potential concepts that could
be considered are the following:

1. Whether the rules should require a lawyer to have a “succession plan” (such as an
estate plan pursuant to Probate Code §2488 that allows for the appointment of a
law practice administrator) that would address issues of sudden death or disability.

2. Whether the rule permitting the sale of an entire law practice should be changed to
permit the sale of a part of a law practice. California’s rule requires that “all or
substantially all” of a practice be transferred in a sale but the comparable ABA
Model Rule permits the sale of a discrete geographic area or practice area.
Greater flexibility in the sale of a law practice would offer greater options for a
lawyer to make a smooth transition to retirement.

3.  Whether the rules should be changed to facilitate a lawyer’s use of private will
registries and depositories. Retention of client files that include original wills, trusts
or other instruments are a longstanding practice management concern and the use
of private will registries and depositories may ease the burden of file retention and
better protect client interests.

4. Whether the rule restricting fee-splits among lawyers in different firms should be
relaxed to remove compensation barriers on a lawyer’s ability to undertake [Page
3] to complete the unfinished legal services started by a lawyer in another firm who
has become suddenly disabled.

A Board Task Force could consider the policy implications of these or other possible
enhancements to the rules and give direction to the Rules Revision Commission for
development and action.

RECOMMENDED ACTION
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The Joint Committee on Aging Lawyers of the National Organization of Bar Counsel and the
Association of Professional Responsibility Lawyers (“Joint Committee”) examined the
disciplinary problems created by an aging Bar (NOBC-APRL Joint Committee on Aging
Lawyers, Final Report, May 2007). The Joint Committee determined that current lawyer
regulatory rules and procedures do not adequately protect the interests of clients who are likely
to suffer adverse consequences when an age-related impairment significantly affects their
lawyer’s ability to practice. The Joint Committee recommended that each jurisdiction take the
following steps to prepare for an increase in age-related lawyer impairment:

1. Make a demographic assessment of the lawyers in their jurisdiction.
2. Take steps to identify lawyers with age-related impairments.

3. Provide planning ahead and law practice transfer instruction to their membership
(including guidelines for designation of successor or caretaker counsel, sale or
transfer of law practice, preservation and handling of client files).

4. Develop local response teams of trained lawyers prepared to act when a lawyer
becomes incapacitated or dies without adequate succession planning.

5. Implement programs specifically aimed at addressing impairment of senior
lawyers’ ability to practice in the same fashion that similar programs in many
jurisdictions successfully assist lawyer impaired by substance abuse and mental
and physical health problems.

In June of 2007, the Senior Lawyers Division of the ABA submitted a Report and
Recommendation (#105) requesting that the ABA House of Delegates adopt a policy “urging bar
associations and courts” to “adopt procedures and programs” that would encourage lawyers to
plan for law offices contingencies by voluntarily designating successor counsel to step in when
the lawyer is disabled, dies, or is otherwise unable to practice law. The Executive Committee
of the State Bar of California Law Practice Management Section issued a statement that the
approach suggested by the ABA’s Senior Lawyers Division is too narrow to protect the interests
of clients, and to address the wide array of issues that arise when lawyers fail to plan
adequately for their disability or death. Specifically, the Committee stated that the death or
disability of a lawyer can have significant adverse consequences on the lawyer’s clients,
colleagues, family and the public’s perception of the profession. Therefore, the Committee
suggested that the State Bar adopt policies and procedures that educate each of these
constituencies about the financial and other benefits that result from early and effective
succession planning. [Page 4] From a member benefit perspective, should the State Bar be
helping middle-aged and senior attorneys plan for the later stages of their career? From a public
protection point of view, should the State Bar be encouraging more solo practitioners and small
firm attorneys to develop exit plans? What other steps should be taken to protect the public, the
membership and their families from experiencing adverse consequences associated with aging
problems?

FISCAL AND PERSONNEL IMPACT
None known.

BOARD BOOK/ADMINISTRATIVE MANUAL UPDATE
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There is no known impact on the Board Book.
STATE BAR RULES IMPACT

None known.
RECOMMENDATIONS/RESOLUTIONS

If the members of the Board Committee concur with the various recommendations above, it
would be appropriate for the Board Committee to adopt the following resolution:

RESOLVED, that the Board Committee on Member Oversight recommends that the Board of
Governors appoint a Task Force to (1) review the contingency, succession and retirement
planning resources and assistance available to the membership from the State Bar; (2) identify
any additional instruction and outreach that might be necessary to increase the rate of
contingency, succession and retirement planning; (3) consider possible enhancements to the
Rules of Professional Conduct and give direction to the Rules Revision Commission for
development and action; (4) determine what California-specific instructional materials need to
be posted on the website and otherwise distributed to the membership; (5) determine the
appropriate role of the State Bar Lawyer Assistance Program in assisting senior lawyers and
their families with agingrelated challenges; (6) determine how the State Bar might better identify
attorneys with age-related impairments before clients suffer adverse consequences; and (7)
examine the feasibility of establishing interoffice response teams at the State Bar to intervene
when it comes to the attention of the Bar that a member is experiencing age-related impairment.

April 7, 2009 KEM E-mail to Drafters (Sapiro, Lamport & Vapnek), cc Chair & Staff:
Greetings drafters - Jerry, Stan & Paul:

As members of the drafting committee, I'm providing you with some materials | have concerning
the proposed "Practice Succession Plan" Rule. Jerry is lead drafter.

I've attached a 6/18/08 Memo from Judy Johnson to the BOG concerning the Bar's appointment
of a Career Transition Planning Task Force.

Jerry, this is in partial response to the e-mail you sent Harry on 2/19/09 and which he forwarded
to Randy and me.

The concept for this Rule, together w/ the proposed rule on use of private will depositories,
grows out of the Bar's appointment of a Career Transition Planning Task Force, as described in
the 6/18/08 Johnson Memo. This is all | have on the topic at present. | haven't heard of
anything further that the Task Force has done. However, | have found a few articles on the web
that you might find of some interest:

Courtney Kennedy & Reid Trautz, When You Go to Heaven, Will Your Practice Go to
Hell? ABA Law Practice Today (January 2009), available at:
http://www.abanet.org/lpm/Ipt/articles/pma01091.shtml

Martin M. Shenkman, Planning for Solo Professionals, available at:
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http://www.laweasy.com/t/Planning for Solo Professionals/20070702143135

Stephen T. O'Neill, Succession Planning for Solo Practitioners, The Complete Lawyer
(3/31/09), available at:
http://lwww.thecompletelawyer.com/focus-on/april-2009/succession-planning-for-solo-
practitioners-4449.html

I'm not suggesting a "practice pointer" rule but rather include these articles to supplement some
of the points made in the Johnson memo.

Finally, please note that this Rule is not calendared until the December 2009 meeting.
However, some of you have requested being provided with the relevant materials in the interim
and I'm doing so.

Please let me know if you have any questions.

August 27, 2009 McCurdy E-mail to Sapiro, cc Chair, Vapnek, Tuft & Staff:

Given the recent measures taken to expedite the completion of the rule revision project, the
purpose of this letter is to lay out the assignments for which you are a lead drafter that are
scheduled to be discussed during the Commission’s upcoming September, October and
November meetings. A “rolling assignments agenda” is enclosed that covers all of the matters
that must be completed at those meetings. This agenda format is being used due to the short
turnaround time between these meetings and the interest of many Commission members in
working on assignments for future meetings when they have an opportunity to do so. The
assignments are considered “rolling” because, for example, any rule that is not completed at the
September meeting should be treated as automatically re-assigned and carried forward to the
October meeting. Accordingly, the Commission is facing a significant challenge to complete
fully each assigned rule in order to avoid a domino effect of rules that are not finished.

Because the Commission has been given a mandate to meet a rigorous schedule of
deliverables to the Board for action, it is very important that all assignments be submitted by the
assignment due dates. As emphasized by the Chair, if a lead drafter anticipates a conflict, or a
conflict unexpectedly arises, that interferes with the ability to complete an assignment, the lead
drafter must take the initiative to make alternate arrangements with the codrafters so that the
assignment can be submitted by the due date.

Below is a list of your lead draft assignments for the next meeting, September 11, 2009, to be
held at the San Diego State Bar Annual Meeting. Enclosed are materials for those
assignments. Below that list is a list of assignments for the subsequent meetings in November
and October. Materials for those assignments will be distributed soon. If you need any those
materials immediately, then please send me an email with a copy to Randy and Kevin.
Codrafter responsibilities are not listed. Please refer to the rolling agenda document which
identifies the drafting team for each rule assignment. In addition staff will prepare an updated
chart listing all rule assignments by Commission member.

Your continued hard work and dedication to this important project is appreciated, and don’t

forget that staff and the Commission Consultant are here to help so please feel free to contact
us for assistance.
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ASSIGNMENTS FOR SEPTEMBER MEETING

September 11, 2009 Meeting Assignments Due: Wed., 9/2/09

No lead drafter assignments.

ASSIGNMENTS FOR OCTOBER MEETING

October 16 & 17, 2009 Meeting Assignments Due: Wed., 9/30/09

1. .MM.  Rule 1.17 Purchase & Sale of a Geographic Area or Substantive
Field of a Law Practice [2-300] (Post Public Comment Merged Rule Draft #1.1
dated 1/6/09 to be revised following the July 2009 meeting)
Codrafters: KEHR (Co-lead), Melchior, Martinez

Assignment: (1) a chart comparing proposed Rule 1.17 to MR 1.17; (2) a
“dashboard” cover sheet; and (3) a chart summarizing the public comment received and
the Commission’s response

2. [lI.PP.  Rule 3.10 Threatening Charges [5-100] (Post Public Comment
Draft to be revised following the August 2008 meeting) Codrafters: Melchior,
Snyder

Assignment: (1) a chart comparing proposed Rule 3.10 to RPC 5-100; (2) a
“dashboard” cover sheet; and (3) a chart summarizing the public comment received and
the Commission’s response.

(NOTE: This is in addition to any assigned rule not completed at the September
meeting.)

ASSIGNMENTS FOR NOVEMBER MEETING

November 6 & 7, 2009 Meeting Assignments Due: Wed., 11/28/09

1. IV.N.  Possible Rule re: Practice Succession Plan (no counterpart rules)
(consideration of a possible rule arose from the Board’s Career Transition
Planning Task Force, Judy Johnson memo dated 6/18/08)Codrafters:
Sapiro, Vapnek

Assignment: (1) a recommendation whether to adopt a new rule addressing
this subject and if a new rule is a recommended it should be accompanied by a
chart with the first column blank, the clean version of the proposed new rule in
the second column, and an explanation for each part of the proposed rule in the
third column; and (2) a “dashboard” cover sheet.

2. IV.O. Possible Rule re: Use of Private Will Depositories (no counterpart
rules) (consideration of a possible rule arose from the Board’'s Career
Transition Planning Task Force, Judy Johnson memo dated 6/18/08)
Codrafters: Lamport, Vapnek

Assignment: (1) a recommendation whether to adopt a new rule addressing
this subject and if a new rule is a recommended it should be accompanied by a
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chart with the first column blank, the clean version of the proposed new rule in
the second column, and an explanation for each part of the proposed rule in the
third column; and (2) a “dashboard” cover sheet.

(NOTE: This is in addition to any assigned rule not completed at the October meeting.)

October 26, 2009 McCurdy E-mail to Drafters (Sapiro, Lamport, Vapnek), cc Chair, Tuft &
Staff:

Jerry & Codrafters:

Please refer to Kevin's attachment and April 7, 2009 message below for background materials
on this rule assignment.

The assignments for the November meeting are due this Wednesday, October 28th.

October 27, 2009 Sapiro E-mail to Drafters & KEM:

In April, Kevin sent us a copy of the Board of Governors Agenda Item 30-1 regarding the
appointment of a career transition planning task force. In the memorandum from Judy Johnson,
there were four items under a heading regarding opportunities for enhancing the Rules of
Professional Conduct. They are as follows, with my reactions to them.

Now that this has been advanced from December to tomorrow, | do not think we have time to
draft a rule, even if we think one should be proposed. But the following are my thoughts on the
four subjects. | request your reactions. If | understand the rules du jour, if we decide to study
the subjects further we could recommend that the subject be held open.

1. Whether the rules should require a lawyer to have a succession plan “. . . such as an
estate plan pursuant to Probate Code § 2488 that allows for the appointment of a law practice
administrator) that would address issues of sudden death or disability.”

I do not think that the rules should require a lawyer to have a succession plan,
regardless of whether it is keyed to the Probate Code section or not. Such a rule would
create an entirely new industry and invite OCTC to audit lawyers, even though there is
no indication of misconduct and no client harm.

If a lawyer is required to have a “succession plan,” then the only way the State Bar Court

could enforce such a rule would be by auditing all lawyers to see whether they have
adopted a “succession plan” and, if so, to see whether it satisfies some arbitrary
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standards developed by the bar. If not, and even though a client may not have been
harmed by the absence of such a plan, a lawyer could be disciplined.

And if a lawyer adopts a succession plan today, it may be outmoded or inappropriate
next month, so the State Bar’s audit may have to be annually, quarterly, or monthly.

Conversely, if the bar finds out that a lawyer did not have a succession plan after the
lawyer became disabled or died, the proper relief would not be a new disciplinary
proceeding but removing the disabled or deceased lawyer from the list of active lawyers.
A disciplinary proceeding would be frivolous.

If a lawyer has formed a partnership or professional corporation, the organizational
documents of that entity may provide for succession and control of the practice if one of
its members dies or becomes disabled. If it does, the client matters will be transferred to
the designated successors in interest without complying with any of the formalities
required by Rule 1.17 because it is the ownership of the practice that is being
transferred, not the names of the attorneys of record, and a shift in ownership within the
firm is not a sale under that rule.

Conversely, if the lawyer who has died or became disabled has incorporated his or her
practice and is a sole shareholder, but does not have a succession plan as part of the
articles or bylaws, Rule 1.17 would apply to permit the sale of the practice by the
lawyer’s successors in interest.

If a sole practitioner or sole proprietor is dead or incapacitated, a law practice
administrator can be appointed. If that occurs, for your information | have outlined the
current statutory scheme at the end of this memorandum.

Because the requirement of a succession plan would only apply to sole practitioners or
sole proprietors, adoption of such a rule will inherently be seen as discriminatory against
them.

On balance, | do not recommend that we venture into this area. In addition, because of
the time constraints under which we are now laboring, | do not think we have time to
create a new regulatory scheme for succession plans by tomorrow’s deadline.

| therefore recommend that we not propose a rule on this subject.

2. Whether the rule permitting the sale of an entire law practice should be changed to
permit the sale of a part of a law practice.

Although there is vitriolic opposition, it appears that we are going to adopt such a rule. |
agree with Ms. Johnson’s statement that “Greater flexibility in the sale of a law practice
would offer greater options for a lawyer to make a smooth transition to retirement.”

3. Whether the rules should be changed to facilitate a lawyer’s use of private will registries
and depositories.

I think this is an idea worth considering. If a lawyer dies or retires, and his or her files

cannot be found, the heirs of the former clients may not be able to learn about a will that
has not been found.
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If a client dies, the client’s next of kin may contact the client’s attorney to see whether
there is a will. If the attorney has died, retired, or become incapacitated, the family may
have nowhere to turn. They will try to search banks to see whether the decedent had a
safe deposit box, but may come up empty. If the lawyer retained the client’s will but
subsequently died, retired, or became disabled, the next of kin may not be able to find
the lawyer in order to locate the will.

Under Probate Code section 6389, the California Secretary of State is required to
establish a registry for wills executed under Probate Code sections 6380 through 6390,
which is the Uniform International Wills Act. However, few people execute such wills, so
that registry is infrequently used. It is my recollection that, some years ago, there was a
proposal to authorize county clerks to receive original testamentary documents of
deceased or retired lawyers. However, | do not recall what happened to that legislation.

On the other hand, | am only aware of one private will registry. At
www.globalwillregistry.com, you will find a private will registry. | know nothing about it,
and | do not know how secure it is.

What would be of more practical benefit than relying on the confidentiality — or lack of
confidentiality — of a private will registry would be a state-sponsored will registry. lllinois
has adopted a statute. It is lllinois Public Act 096-0137. It authorizes the Secretary of
State to accept wills, codicils, and trusts or amendments to trusts into a depository, to be
in a sealed envelope, subject to certain restrictions and payment of a $15.00 fee. If the
Secretary of State is notified of a death and receives a retrieval fee in the amount of
$10.00, the Secretary of State is required to deliver the sealed will envelope to the Clerk
of the Court of the county in which the probate may occur. The secretary is also
required to tell a person who inquires whether the name of a decedent is the same as a
name of a testator whose will is being held. The Secretary of State is authorized to
destroy a will if the Secretary of State has not received notice of the death of a testator
and at least 100 years have passed since the date the will was deposited.

Adopting such a registry would require legislation, and | think the bar would be well-
advised to propose such legislation.

However, private will depositories or registries would to me, be suspect. What would
happen if a lawyer deposited estate planning documents with such a depository, and the
depository later went out of business? Would the contents of the depository be
escheated? Or would the depository’s creditors be able to seize them? How would
confidentiality of information be protected if the estate planning documents are deposited
with a private depository? And if a lawyer deposits estate planning documents with a
private depository, the concerns expressed in COPRAC Opinion 2007-173 would not
likely be capable of satisfaction. For example, if a client has a privacy interest in
whether the client has executed a will or other estate planning document, any registry
that is searchable will inherently violate that client’s confidentiality rights.

Particularly because we have been jammed by the requirement of producing too much
work product in too few days, | do not recommend that we create a rule on this subject in
haste. Otherwise, we will repent at our leisure. Instead, later we might recommend
legislation similar to lllinois.
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4, Whether the rule restricting division of fees between lawyers in different firms should be
relaxed to remove compensation barriers on lawyer’s ability to undertake to complete unfinished
legal services started by a lawyer who has become suddenly disabled.

This is something worth considering, and | would favor it. However, we have already
spent a great deal of time considering Rule 2-200 and Rule 1-320. The rules do not
permit fee sharing in this reasonable situation if the seller is a nonlawyer, such as a
widower. And fee sharing between lawyers requires client consent. My prediction is that
a majority of the commission will not approve a special rule in this area that does not
require the informed consent of the client, and, again, too few days remain before our
arbitrary deadline.

Please give me the benefit of your thoughts.
With best regards to all of you,

Jerry

Current Statutory Scheme for Practice Administrators for Your Information.

When a sole practitioner or sole proprietor cannot practice because of death or
incapacity, the lawyer, the lawyer’s clients, and the lawyer’s heirs are all in jeopardy.
The State Bar, a client, or any other interested person or entity may apply to the superior
court in the county in which the lawyer resides or has his or her principal place of
practice and ask the court to assume jurisdiction of the lawyer’s practice. Bus. & Prof.
Code § 6180.2. The court can give broad authority to a member of the State Bar who is
appointed to act on behalf of the law practice to search the files and records for
information regarding pending matters; notify clients about the need to obtain new
counsel; file notices, motions, and pleadings on behalf of clients, with client consent, if
jurisdictional time limits are involved and no substitute attorney has been retained;
arrange for a transfer of client papers or property; and arrange for the appointment of a
receiver to take control of bank accounts related to the practice. The attorney appointed
is prohibited from conducting the law practice except to apply for extensions of time
pending employment of substitute counsel and filing notices, motions, and pleadings on
behalf of clients, with client consent, if jurisdictional time limits are involved and
substitute counsel has not been retained. Bus. & Prof. Code 88 6180.5 & 6180.6. The
appointed lawyer may not accept employment on matters pending at the time the court
assumes jurisdiction over the practice without prior court approval. 1d., § 6180.7. Court
appointed attorneys are required to preserve the attorney-client privilege. 1d., 8 6180.10.

Attorneys may plan for the disposition of their law practices upon death or disability by
appointing a “practice administrator” to carry out specified tasks. Prob. Code § 2468
[disabled attorney]; Prob. Code § 9764 [deceased attorney]; Bus. & Prof. Code § 6185
[powers of practice administrator]. The appointment of a law practice administrator does
not require involvement of the State Bar. No prior finding of incompetence is required to
appoint a practice administrator. The personal representative of the estate of a
deceased lawyer, or the conservator of the estate of an incapacitated lawyer, or another
person interested in the estate may petition the Probate Court for appointment of a
member of the State Bar to be the practice administrator who will take control of the files
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and assets of the practice of a deceased or incapacitated lawyer. Prob. Code 88
2468(a), 9764(a), 17200(b)(22) & (23). The appointed practice administrator must be
bonded. Prob. Code 88 2468(d), 9764(d).

If the lawyer has nominated a practice administrator, the probate court is ostensibly
required to appoint the nominee. Prob. Code 88 2468(f), 9764(f). However, the court
may refuse to appoint the nominee if it concludes that that appointment would not be in
the best interests of the estate or would create a conflict of interest with any clients of the
deceased or disabled lawyer. Id., 88 2468(f), 9764(f). The attorney who represents the
executor or administrator of a deceased attorney is prohibited from being the practice
administrator. Prob. Code 88 2468(e), 9764(e).

The appointed practice administrator can take control of all operating client trust
accounts, business assets, equipment, client directories, and premises, all client files.
Bus. & Prof. Code § 6185(a)(1) & (2). He or she can contact clients to tell them what
has happened and to discuss options for selection of a successor attorney. Id., §
6185(a)(3). The practice administrator can notify appropriate courts or administrative
bodies and contact opposing counsel to seek additional time for new counsel to appear.
Id., 8 6185(a)(4). The practice administrator can determine and pay liabilities, employ
assistants, and create a plan for disposition of the practice. He or she can reach fee
agreements with successor counsel and can act as successor counsel for clients of a
deceased or disabled attorney. Id., 88 6185(a)(5), (6), (7), (8) & (9).

October 28, 2009 Sapiro E-mail to Difuntorum, cc Drafters & KEM:
Thanks for taking the time to speak with me.
Following is the email | sent to Kevin, Stan and Paul. It reflects only my views and applies to
more than just the practice succession plan. The others have not responded, surely because of
lack of time.
October 28, 2009 Lamport E-mail to Drafters, cc Difuntorum & KEM:
The following are my comments on the items in Jerry's email below:
1. Whether the rules should require a lawyer to have a succession plan “. . . such as an estate
plan pursuant to Probate Code § 2488 that allows for the appointment of a law practice
administrator) that would address issues of sudden death or disability.”
While | will keep an open mind on this, | agree with Jerry that this should not be a rule. |
think this imposes a unique burden on the solo practitioner and there are other ways to

deal with this issue.

2. Whether the rule permitting the sale of an entire law practice should be changed to permit
the sale of a part of a law practice.

| agree with Jerry that we have dealt with this.
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3. Whether the rules should be changed to facilitate a lawyer’s use of private will registries and
depositories.

| agree that private registries and depositories are a good idea, not just for wills, but for
advance medical directives and other "intrinsically valuable" documents. | am not sure
that we would need to change a rule to facilitate a registry. It all depends on how the
register operates. How confidential information is protected. Who has access to the
information. There are ethics opinions that allow a third party to have access to
confidential information to facilitate the lawyer's work, provided the lawyer exercises
control over the access to and use of the information. We may not need to change
anything. It depends on the mechanics of the particular register.

4. Whether the rule restricting division of fees between lawyers in different firms should be
relaxed to remove compensation barriers on lawyer’s ability to undertake to complete unfinished
legal services started by a lawyer who has become suddenly disabled.

No. There is no need to change the rule. The consent requirement is for client
protection. | can't see why we would abandon that safeguard. If it is in the best interest
of the client to consent, the client is going to consent. What is the benefit to the client of
eliminating a consent requirement that is meant to protect the client? | don't see it.
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