RE: Rule 7.2 [1-400]
6/4/10 Commission Meeting
Open Session Agenda Item 111.NNN.

From: Kevin Mohr

To: McCurdy. Lauren; Difuntorum, Randall; Lee, Mimi

Cc: JoElla L. Julien; lgnazio J. Ruvolo; Harry Sondheim; Kevin Mohr G

Subject: [Fwd: RRC - 7.2 [1-400] - 6/4/10 Meeting Materials]

Date: Tuesday, May 25, 2010 8:24:55 AM

Attachments: RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-10).doc

Greetings Lauren:

I've attached XDraft 2 (5/21/10) of the Public Comment Chart for Rule 7.2.
Please use the attached as the materials for this agenda item.

Please let me know if you have any questions. Thanks,
Kevin

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-
10).doc

-------- Original Message --------
Subject:Re: Public Comments Received for Rule 7.2 - MATERIALS DUE FOR JUNE
ATH AGENDA
Date:Sat, 22 May 2010 13:32:54 -0700
From:Kevin Mohr <kemohr@charter.net>
To:McCurdy, Lauren <Lauren.McCurdy@calbar.ca.gov>
CC:CommissionerJ2@gmail.com, "Difuntorum, Randall”
<Randall.Difuntorum@calbar.ca.gov=>, hbsondheim@verizon.net,

ignazio.ruvolo@jud.ca.gov, jsapiro@sapirolaw.com,
kevin_e_mohr@csi.com, kevinm@wsulaw.edu, kmelchior@nossaman.com,

"Lee, Mimi" <Mimi.Lee@calbar.ca.gov=>, linda.foy@jud.ca.gov, "Marlaud,
Angela" <Angela.Marlaud@calbar.ca.gov>, martinez@Ibbslaw.com,
mtuft@cweclaw.com, pecklaw@prodigy.net, pwvapnek@townsend.com,
rikehr@kscllp.com, slamport@coxcastle.com, snyderlaw@charter.net
References:<B044B9B5C13D964FA34BFABAB89BE44F028B395F@SFEMAILO4. calsb.org>

Greetings JoElla & Nace:

I've attached an updated Public Comment chart w/ responses to the three
public comments received. Please let me know if you have any questions.
Our submissions are due on Tuesday, 5/25 @ noon. Please provide me w/
any suggestions and/or additions you might have by Monday, 5/24 @ 5:00
p.m. Thanks,

Kevin
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Attached:

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-

10).doc

McCurdy, Lauren wrote:

Rule 7.2 Codrafters (MOHR, Julien, Ruvolo):

We have now received 3 comments on Rule 7.2. According to the Chair’s

guidelines this rule will be called for discussion at the June 4 & 5 meeting. Here

are the instructions from the assignment agenda for all post public comment

rules:

INSTRUCTIONS: For each rule listed below that has received three or more
comments/testimony, the codrafters are assigned to review the
comments/testimony received and to prepare a revised draft rule, if any
revisions are recommended, and a Public Commenter Chart with RRC
responses, for submission to staff by 12 noon on Tuesday, May 25, 2010
to distribute with the June 4 & 5 meeting agenda materials. An updated
Dashboard, Introduction, and Model Rule comparison chart are also
needed to complete the rule; however, the codrafters have the discretion
of waiting until the end of the public comment period (on June 15th) to
begin work on these documents. Additional comments will be sent to each
drafting team by e-mail as they are received. Where three or more
comments have been received, materials are enclosed for codrafters.
Rules that have received less than three comments/testimony will not be
considered until the June 25 & 26 meeting.

I've attached a current comment compilation, and a public commenter chart.

Lauren

Kevin E. Mohr

Professor

Western State University College of Law
1111 N. State College Blvd.

Fullerton,

CA 92831

714-459-1147

714-738-1000 x1147
714-525-2786 (FAX)
kevin_e_mohr@compuserve.com
kevinm@wsulaw. edu

762


mailto:kevin_e_mohr@compuserve.com
mailto:kevinm@wsulaw.edu

TOTAL = Agree =

Rule 7.2. Advertising
[Sorted by Commenter]

Disagree =0 =1
Modify =
NI =0

No.

Commenter

Position?

Comment Rule

on Behalf B - Comment
of Group? grap

RRC Response

Berman, Myles L.

M

No 7.2(c) I am opposed to the language that requires
an office address. While it is extremely
important for the responsible advertising
attorney to be identified in any advertisement,
this goal can be accomplished by requiring
the naming of one lawyer or law firm with a
telephone number instead of an address who
is responsible for the ads content.

Mass advertising in print media such as
newspapers is read by millions of California
consumers in hundreds of different cities and
numerous counties. The same is true for
radio and TV ads. Print advertising space
and radio/TV ads are often times limited in
space and time. In addition, many law
practices have more than one location. Once
a potential contacts an attorney, the client will
then automatically know the exact office
location of the attorney called. Clients often
times are looking for good quality attorneys
who advertise. Requiring an office address to
be included in legal ads serves no legitimate
consumer protection.

I have not heard of any case where a client
was harmed because the client did not know
the address of the attorney or attorneys hired.

The suggested change was not made. The
requirement that the “office address” of the
responsible lawyer or law firm be included in the
advertisement is a verbatim adoption of the Model
Rule language. It was added because lawyers
frequently use trade names and advertise in areas
in which they do not maintain offices (e.g., providing
an 800 number in local telephone directories
throughout a state.) The Commission determined
that this information was necessary not only to
enable the State Bar disciplinary authorities to track
down those responsible for an advertisement, but
also to provide prospective clients with information
about where the lawyer or law firm is located, which
may be an important factor in the prospective
client’s decision to retain counsel. As noted in other
jurisdictions, “[tlhe absence of a street address in a
widely disseminated advertisement could be
misleading by suggesting a physical proximity to the
recipient that does not in fact exist and by
suggesting the ability to serve in jurisdictions in
which the advertising firm or lawyer is not qualified
to practice.” See, e.g., N.Y. State Ethics Op. 756
(3/13/02), available at:

http://www.nysba.org/AM/Template.cfm?Section=Et
hics Opinions&CONTENTID=18770& TEMPLATE=/

1 A = AGREE with proposed Rule

D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED N

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-10).doc

I = NOT INDICATED

Page 1 of 2
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TOTAL = Agree =

Rule 7.2. Advertising
[Sorted by Commenter]

Disagree =0 =1
Modify =
NI =0

Comment

No. Commenter Position | on Behalf = e Comment RRC Response
aragraph
of Group?
CM/ContentDisplay.cfm [last visited 5/22/10]
1 COPRAC A Yes COPRAC supports the adoption of Proposed | No response necessary.
Rule 7.2 and the Comments to the Rule.
2 | San Diego Co. Bar Ass'n M Yes Cmt. [6] Requests that the ABA Model Rule definitions | The Commission did not make the change.

in Comment [6] for “legal services plan” and
“lawyer referral service” be retained.

The proposed retention would result in
keeping the second, third and fourth
sentences of Comment [6] to the ABA Model
Rule 7.2.

Comment [6] was revised to reflect the specific
regulatory framework governing lawyer referral
services in California. The definitions are not
accurate within the California framework. See Bus.
& Prof. Code § 6155.

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-10).doc

Page 2 of 2
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Rule 7.2 — Public Comment — File List

X-2010-421s COPRAC [7.2] 1
X-2010-425-54bbb SDCBA [7.2] 2
X-2010-427 Myles Berman [7.2] 6

765



766



THE STATE BAR COMMITTEE ON PROFESSIONAL
OF CALIFORNIA RESPONSIBILITY AND CONDUCT

180 HOWARD STREET, SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161

May 6, 2010

Harry B. Sondheim, Chair
Commission for the Revision of the
Rules of Professional Conduct
State Bar of California

180 Howard Street

San Francisco, CA 94105

RE: Proposed Rule 7.2
Dear Mr. Sondheim:

The State Bar of California’s Committee on Professional Responsibility and Conduct
(COPRAC) appreciates the opportunity to comment on the proposed amendments to the Rules of
Professional Conduct of the State Bar of California, pursuant to the request of the Board
Committee on Regulation, Admissions & Discipline Oversight (RAD) for public comment.

COPRAC has reviewed the provisions of proposed Rule 7.2 - Advertising. COPRAC supports
the adoption of proposed Rule 7.2 and the Comments to the Rule.

Thank you for your consideration of our comments.

Very truly yours,

Cunrl'e ). Buclone

Carole Buckner, Chair
Committee on Professional
Responsibility and Conduct

cc: Members, COPRAC
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2010 Board of Directors

Prosident
Patrick L. Hosey

President-Elect
Dan F. Link

Vice-Presidents

Elizabeth S, Balfour
Thomas M. Buchenau
John H. Gomez
Marvin E. Mizell
Timothy J. Richardson

Seqrelury
Marcella ©. McLaughlin

Trausurer
Duane S. Horning

Directors

Christopher M. Alexander
Tina M. Fryar

Jeffrey A, Joseph

Margo L, Lewis

James E. Lund

Nory R. Pascua

Gifa M. Varughese

Jon R. Williams

Youny/New Lawyer
Representative

Krigtin E, Rizzo

Immediete Pust President
Jerrilyn T, Malana

Exacutive Director
Ellen Miller-Sharp

ABA House of Delagates
Reprasentatives

William E. Graver
Monty A. Mcintyre

State Bor Boord of Governors
District Nine Representative

Wells B, Lyman

Conferente of Colifornia
Bar Assodatons

District NIno Represeniative

James W. Talley

May 6, 2010

Ms. Audrey Hollins

Office of Professional Competence, Planning and Development
The State Bar of California

180 Howard Street

San Francisco, CA 94105

Re:

RULE TITLE

Rule 1.0 Purpose and Scope of the Rules of Professicnal Conduct

Rule 1.0.1 Terminology *BATCH 6*

Rule 1.1 Competence

Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer

Rule 1.4 Communication

Rule 1.4.1 Disclosure of Professional Liability Insurance *BATCH 6*

Rule 1.5 Fee for Legal Services

Rule 1.5.1 Financial Arrangements Among Lawyers

Rule 1.6 Confidential Information of a Client

Rule 1.7 Conflict of Interests: Current Clients

Rule 1.8.1 Business Transactions with a Client and Acquiring Interests Adverse to the Client

Rule 1.8.2 Use of a Current Client’s Confidential Information

Rule 1.8.3 Gifts from Client

Rule 1.8.5 Payment of Personal or Business Expenses Incurred by or for a Client

Rule 1.8.6 Payments Not From Client

Rule 1.8.7 Aggregate Settlements

Rule 1.8.8 Limiting Liability to Client

Rule 1.8.9 Purchasing Property at a Foreclosure Sale or a Sale Subject to Judicial Review

Rule 1.8.10 Sexual Relations with Client

Rule 1.8.11 Imputation of Personal Conflicts {Rules 1.8.1 to 1.8.9)

Rule 1.9 Duties to Former Clients

Rule 1.11 Special Conflicts for Former and Current Government Officers and Employees
*BATCH 6*

Rule 1.12 Former Judge, Arbitrator, Mediator or Other Third-Party Neutral

Rule 1.13 Organization as Client

Rule 1.14 Client with Diminished Capacity

Rule 1.15 Handling Funds and Property of Clients and Other Persons

Rule 1.16 Declining or Terminating Representation

Rule 1,17 Purchase and Sale of a Law Practice *BATCH 6*

Rule 1,18 Duties to Prospective Clients *BATCH 6*

Rule 2.1 Advisor

Rule 2.4 Lawyer as a Third-Party Neutral

Rule 2.4.1 Lawyer as a Temporary Judge

Rule3.1. Meritorious Claims

Rule 3.3 Candor Toward the Tribunal

Rule 3.4 Fairness to Opposing Party and Counsel

Rule 3.5 Impartiality and Decorum of the Tribunal

Rule 3.6 Trial Publicity

Rule 3.7 Lawyer As A Witness

011333 Savanth Avenue. San Dieco. CA 92101 | P419.231.0781 | F619.338.0042 | har@sdchoara ! srdeha o
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Rule 3.8
Rule 3.9
Rule 3.10
Rule 4.1
Rule 4.2
Rule 4.3
Rule 4.4
Rule 5.1
Rule 5.2
Rule 5.3
Rule5.3.1
Rule 5.4
Rule 5.5
Rule 5.6
Rule6.1
Rule 6.2
Rule 6.3
Rule 6.4
Rule 6.5
Rule 7.1
Rule 7.2
Rule 7.3
Rule 7.4
Rule 7.5
Rule 8.1
Rule 8.1.1
Rule 8.2

Rule 8.3
Rule 8.4
Rule 8.4.1
Rule 8.5

Special Responsibilities of a Prosecutor

Advocate in Non-adjudicative Proceedings *BATCH 6*

Threatening Criminal, Administrative, or Disciplinary Charges
Truthfulness in Statements to Others *BATCH 6*

Communication with a Person Represented by Counsel

Dealing with Unrepresented Person

Respect for Rights of Third Persons *BATCH 6*

Responsibilities of Partners, Managers, and Supervisory Lawyers
Responsibilities of a Subordinate Lawyer

Responsibilities Regarding Nonlawyer Assistants

Employment of Disharred, Suspended, Resigned, or Involuntarily Inactive Member
Duty to Avoid Interference with a Lawyer’s Professional Independence
Unauthorized Practice of Law; Multijurisdictional Practice

Restrictions on Right to Practice

Voluntary Pro Bono Publico Service *BATCH 6*

Accepting Appointments *BATCH 6*

Legal Services Organizations

Law Reform Activities

Limited Legal Services Programs *BATCH 6*

Communications Concerning the Availability of Legal Services
Advertising

Direct Contact with Prospective Clients

Communication of Fields of Practice and Specialization

Firm Names and Letterheads

False Statement Regarding Application for Admission to Practice
Compliance with Conditions of Discipline and Agreements in Lieu of Discipline
Judicial and Legal Officials; Lawyer as a Candidate or Applicant for Judicial Office
*BATCH 6*

Reporting Professional Misconduct

Misconduct

Prohibited Discrimination in Law Practice Management and Operation
Disciplinary Authority; Cholce of Law

Dear Ms. Hollins:

This letter constitutes the San Diego County Bar Association’s response to The State Bar of
California’s Request for Public Comment on the foregoing proposed ruies of Professicnal

Conduct,

The SDCBA reconfirms previous responses to each of the foregoing proposed rules.

Very truly yours,

Yoot odoy

Patrick L. Hosey, President
San Diego County Bar Association

769


hollinsa
Highlight

hollinsa
Highlight


2006 Board of Directors

President
Andrew $. Albert

President-Eloct
Jill L. Burkharde

Vico-Presidents
Karen A. Holmes
Linda A. Ludwig
Heather L. Rosing
Dick A. Semerdjian
James R. Spievak

Sacretary
Kristi E. Plister

Treusurer
Michasl W. Batfin

Directors

Lea L. Fields

Brian P. Funk

Patrick L. Hosey
Charles Wesley Kim, Jr.
Garrison "Bud" Klueck
Russell S. Kohn

Jerrilyn T, Malana
Michefle D, Mitchell

Young,/New Lawyer Direclor
Scott H. Finkbeiner

Immediate Post President
Wells B. Lyman

Exacutive Diractor
Sheree L. Swetin, CAE

ABA Hovse of Delegutes
Representatives

Janice P. Brown
Monty A. Mclntyre

State Bar Board of Governors
District Nine Reprosentative

Raymond G, Aragon

CYLA District Nine
Representative

Matthew B, Butler

Conference of Delegates of
Californiu Bar Asseciations
Distriet Nino Ropresentative

Lilys D. McCoy

SD".;-' SANDIEGO couNTY
XY BAR ASSOCIATION

October 10, 2006

Audry Hollins

Office of Professional Competence,
Planning and Development

State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

Re:  Response to Request for Comments
Discussion Draft; Proposed Amendments to the Rules of
Professional Conduct of the State Bar of California

Dear Ms. Hollins:

On behalf of the San Diego County Bar Association, I respectfully
submit the enclosed with respect to the pending Twenty-Seven (27)
Proposed New or Amended Rules of Professional Conduct of the State
Bar of California, developed by the State Bar’s Special Commission
for the Revision of the Rules of Professional Conduct. We have also
included separate comments (approvals) of the proposed Global
Changes related thereto. This is in response to the State Bar of
California’s request for comments thereon distributed in June, 2006.

Please note that although the comments reflect the position of the San
Diego County Bar Association, we have also included dissenting
views offered by members of its Legal Ethics Committee. Given the
tentative state of the proposed new and amended rules, we wished to
provide as much input to the Special Commission as possible, with
which to assist them in their efforts.

Thank you for providing our Association the opportunity to participate
in this process.

Respectfully Submitted,

-

Andrew S. Albert, President
San Diego County Bar Association

Enclosures

#1333 Seventh Avenue, San Diego, CA 92101 | P619.231.0781 | F419.338.0042 | bar@sdcba.org | sdcba.org
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MEMORANDUM

Date: Qctober 16, 2006

To:  Special Commission for the Revision of the Rules of Professional Conduct
The State Bar of California

From: San Diego County Bar Association (“SDCBA”)

Re:  “1®PC Batch,” Proposed New or Amended Rules of Professional Conduct of the
State Bar of California

Subj: Proposed Rule 7.2: Advertising

Founded in 1899 and comprised of over 8,000 members, the SDCBA is its region’s oldest
and largest law-related organization. Its response herein, as adopted by the SDCBA
Board of Directors, followed extensive review and consideration by its selectively-

constituted Legal Ethics Committee, the advisory body charged by the SDCBA bylaws
with providing its members guidance in the areas of ethics and ethical considerations.

The SDCBA respectfully submits the following concemning the subject proposed Rule
7.2

* ok koK
Comment 1:

We propose retaining the ABA Mode! Rule definitions in Comment 6 for “legal services
plan” and “lawyer referral service.”

Rationale For Comment 1:

This proposed retention would result in keeping the second, third and fourth sentences of
Comment 6 to the ABA Model Rule 7.2. We otherwise approve the proposed rule.

771



MYLES L. BERMAN * Law Offices of | Orange County

T , MYLES L. BERMAN® e Road
. airchild Roa
MICHAELD. G Suite 720 v Irvine, CA 92612
OBIE OZOBU 9255 Sunset Boulevard | (949) 640-1860
‘ Los Angeles, California 90069 ,
OF COUNSEL TELEPHONE: (310) 273-9501 Ventura County
DAVID T. KAYE http://www.topgundui.com 3075 E. Thousand Oaks Blvd.

Westlake Village, CA 91362
(805) 650-9501

duilaw@topgundui.com
(888) 4-TOPGUN®

May 12, 2010
Audrey Hollins, Escj.
Office of Professional Competence, Planning and Development
The State Bar of California
180 Howard Street

San Francisco, CA 94105

B B RASTAI 1 e i e g

T recognize the committee to revise the State Bar Rules has been meeting for many years and
has done a tremendous job in taking on an extremely laborious task. I have attended at least one of
these meetings and have been receiving email comments from the committee for many years. I
know how hard the committee members have labored. There is one proposed new rule I would like
to comment on at the present time. My comments are below.

Pfoposed Rule 7.2(c) states:

"Any communication made pursuant to this Rule shall include the name and office
address of at least one lawyer or law firm responsible for its content."

My comments focus on the language that requires an office address. I was present at a
- revision committee meeting when this issue was discussed. My recollection is that the purpose of
including the address of one lawyer or law firm responsible for its content was to protect the legal
business interests (client base) of local lawyers to the exclusion of lawyers who don’t have an office
in the potential client’s city and not to protect California consumers. Idon't think this is a
reasonable basis for the proposed change.

While it is .extre:m-eiy' unportant for the responsible advertising attorney to be identified in ‘
any advertisement, this goal can be accomplished by requiring the naming of one lawyer or law firm
with a telephone number instead of an address who is responsible for the ads content.
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State Bar of California
May 11, 2010
Page 2

Further, mass advertising in print media such as newspapers is read by millions of California
consumers in hundreds of different cities and numerous counties. The same is true for radio and TV
ads. Print advertising space and radio/TV ads are often times limited in space and time. In
addition, many law practices have more than one location. Once a potential client contacts an
attorney, the client will then automatically know the exact office location of the attorney called.
Clients often times are looking for good quality attorneys who advertise. Requiring an office
address to be included in legal ads serves no legitimate consumer protectlon

In addition, the fact that the comments to the proposed rule states no basis for forcing
advertising attorneys to include an office address in their ads supports the position that there is no
need to requlre an address in attorney ads.

Finally, I have not heard of any case where a client was harmed because the client did not
know the address of the attorney or attorneys hired.

Very truly yours,

MYLES L. BERMAN
MLB/cl
cc: Board of Governors:
Howard B. Miller, Esq., Pres.
William N. Hebert, Esq., V.P.
Rex Heinke, Esq., V.P.
Paul A. Kramer, Jr., Esq., V.P.
Michael D. Marcus, Esq., V.P.
Richard A. Rubin, Esq., V.P.
Patricia P. White, Esq., V.P.
James H. Aguirre, Esq.
Lowell T. Carruth, Esq.
Joseph L. Chairez, Esq.
Laura N. Chick, Esq.
Angela Joy Davis, Esq.
George Davis, Esq.
Jeannine English, Esq.
William Gailey, Esq.
Clark E. Gehlbach, Esq.
Cheryl L. Hicks, Esq.
Patrick M. Kelly, Esq.
Misha Star Liberty, Esq.
Wells B. Lyman, Esq.
Gwen Moore, Esq. -
Jon Streeter, Esq.
Michael Tenenbaum, Esq.

D:AWORK\FORMSMLB\Letters\state.bar.wpd
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Proposed Rule 7.2 [RPC 1-400]
“Advertising”

(Draft #8, 10/1/09)

Summary: Proposed Rule 7.2 is the second of five proposed rules regulating lawyer marketing that track
the Model Rule structure. Rule 7.2 specifically addresses advertising, a subset of communication, that
typically involves communications directed at the general public.

Comparison with ABA Counterpart

Rule Comment

ABA Model Rule substantially adopted ABA Model Rule substantially adopted

ABA Model Rule substantially rejected ABA Model Rule substantially rejected

Some material additions to ABA Model Rule Some material additions to ABA Model Rule

Some material deletions from ABA Model Rule Some material deletions from ABA Model Rule

O 0 O F
0O § O O

No ABA Model Rule counterpart No ABA Model Rule counterpart

Primary Factors Considered

4| Existing California Law

Rule RPC 1-400.
Statute Bus. & Prof. Code 88 6157 et seq.
Case law

] State Rule(s) Variations (In addition, see provided excerpt of selected state variations.)

1 Other Primary Factor(s)
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Rule Revision Commission Action/Vote to Recommend Rule Adoption
(14 Members Total — votes recorded may be less than 14 due to member absences)

Approved on 10-day Ballot, Less than Six Members Opposing Adoption [J

Vote (see tally below) M

Favor Rule as Recommended for Adoption __ 9
Opposed Rule as Recommended for Adoption __ 0
Abstain 1

Approved on Consent Calendar [

Approved by Consensus [

Minority/Dissenting Position Included on Model Rule Comparison Chart [1 Yes M No

Stakeholders and Level of Controversy

[0 No Known Stakeholders

M The Following Stakeholders Are Known;

Lawyers who advertise in various media and legal advertising consultants participated in the
deliberations concerning this Rule.

] Very Controversial — Explanation:

] Moderately Controversial — Explanation:

M Not Controversial

RRC_-_1-400_[7-2]_- Dashboard_- ADOPT - DFT2_(10-01-09)KEM-LM.doc
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT

Proposed Rule 7.2 Advertising

October 2009
(Draft rule following initial round of public comment.)

INTRODUCTION:

1. The Commission has determined that the ability of California lawyers and lawyers from other states to analyze issues
concerning legal advertising and solicitation in this state would be enhanced by restating what is currently a single rule,
California Rule 1-400, as five separate rules, numbered 7.1 through 7.5, that follow the organization of their ABA Model
Rule counterparts. Nationally, there is marked variation among the jurisdictions in this area of lawyer regulation. The
Commission believes that advertising of legal services and the solicitation of prospective clients is an area of lawyer
regulation where greater national uniformity would be helpful to the public, practicing lawyers, and the courts in light of the
current widespread use of the Internet by lawyers and law firms to market their services and the trend in many states
toward allowing some form of multijurisdictional practice. However, the Commission has recommended departures from
the Model Rules, in part to address Constitutional concerns.

2. Rule 7.1 sets out the general prohibition on a lawyer making false and misleading communications concerning the
availability of legal services. Rule 7.2 specifically addresses advertising, a subset of communication, and typically
involves communications directed at the general public. Rule 7.3 is concerned with regulating various means by which
a lawyer seeking to market his or her services might make direct contact with a prospective client. Rule 7.4 sets out basic
rules governing the communication of a lawyer’s fields of practice and claims to specialization. Rule 7.5 does the same as
rule 7.4 for the use of firm names and letterheads. The Commission, however, declines at this time to recommend Model
Rule 7.6, which is intended to regulate political contributions made by lawyers to obtain legal work with government entities
or to achieve an appointment as a judge. The Commission is still studying the feasibility of a rule analogous to Model Rule
7.6.

" Proposed Rule 7.2, Draft 8 (10/1/09).

RRC_-_1-400_[7-2]_-_Compare_-_Introduction_-_DFT3_(10-01-09)KEM-LM.doc

777



INTRODUCTION:

3.  Proposed Rule 7.2 includes the basic concepts contained in Model Rule 7.2: a provision expressly sanctioning the use
of advertising by lawyers, (see paragraph (a)); a provision identifying exceptions to the general prohibition on paying a
person to recommend the lawyer’s services, (see paragraph (b)); and a provision requiring identifying information in any
legal advertisement to facilitate the Bar’'s enforcement of the rules, (see paragraph (c)).

4. Proposed Rule 7.2 diverges from the Model Rule by broadening the kinds of media in which advertising is permitted
(paragraph (a); addressing specifics of the California statutes or regulations (paragraph (b)(2)); and including provisions
currently found in the California Rules (paragraph (b)(5)).

5. The Model Rule Comment has been revised to remove purely expository language, (e.g., Comment [2]) or to conform
the comment to the revised Rule, (e.g., Comment [5]).

6. Variation in Other Jurisdictions. There is a wide range of variation among jurisdictions in their approach to regulating
lawyer advertising and solicitation. States that have diverged widely from the Model Rules include smaller jurisdictions
such as the District of Columbia, Kentucky, Mississippi and lowa, and larger states, such as Florida, New York, and
Texas. Unlike these states that have either eliminated or added to marketing restrictions in the Model Rules, the
Commission recommends keeping the same basic concepts found in the Model Rules, revised only to clarify or to
address unique aspects of the California statutory and regulatory landscape, and to obviate potential constitutional
infirmities.

RRC_-_1-400_[7-2]_-_Compare_-_Introduction_-_DFT3_(10-01-09)KEM-LM.doc
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Rule 7.2 Advertising

Explanation of Changes to the ABA Model Rule

@) Subject to the requirements of Rules 7.1 and
7.3, a lawyer may advertise services through
written, recorded or electronic communication,
including public media.

(b) A lawyer shall not give anything of value to a

person for recommending the lawyer's services
except that a lawyer may

@)

(b)

Subject to the requirements of Rules 7.1 and
7.3, a lawyer may advertise services through
any  written, recorded or  electronic
communicationmedia, including public media.

A lawyer shall not give anything of value to a
person for recommending the lawyer’s services
except that a lawyer may

" Proposed Rule 7.2, Draft 8 (10/1/09). Redline/strikeout showing changes to the ABA Model Rule
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Paragraph (a) is based on Model Rule 7.2(a). Model Rule 7.2(a)
was revised by the ABA Ethics 2000 Commission through the
deletion of references to specific types of public media (e.g.,
telephone directory, newspaper) and the addition of a reference to
“electronic communications”.  The Commission recommends
substituting "media” for Model Rule word, “communication.”

The reference to “electronic” media has been added in recognition
that much of modern advertising is accomplished through such
means. Specific examples of the kinds of communications
contemplated by paragraph (a), including types of electronic
communications, have been added to Comment [2], with a cross-
reference to the prohibition in Rule 7.3(a) of solicitation of clients
through real-time electronic communications.

Paragraph (b) is based on Model Rule 7.2(b) and provides five (as
opposed to the Model Rule’s four) exceptions to the general
prohibition against a lawyer giving anything of value to a person to
recommend the lawyer’s services. Paragraph (b) is intended to
strike a balance between loyalty to the client, which could be
adversely affected by the payment of referral fees, and a lawyer’s
need to pay for the legitimate costs of marketing the lawyer’s legal
services.

779




ABA Model Rule
Rule 7.2 Advertising

Commission’s Proposed Rule”

Rule 7.2 Advertising

Explanation of Changes to the ABA Model Rule

1)

)

@)

pay the reasonable costs of
advertisements or communications
permitted by this Rule;

pay the usual charges of a legal service
plan or a not-for-profit or qualified lawyer
referral service. A qualified lawyer referral
service is a lawyer referral service that
has been approved by an appropriate
regulatory authority;

pay for a law practice in accordance with
Rule 1.17; and

@)

&)

@)

pay the reasonable costs of
advertisements or communications
permitted by this Rule;

pay the wusual charges of a legal
serviceservices plan or a net-for-profit-or
qualified lawyer referral service. A
qualified lawyer referral service is a
lawyer referral service that—has—been

adthorityestablished, sponsored and
operated in accordance with the State Bar
of California's minimum_standards for _a
lawyer referral service in California;

pay for a law practice in accordance with
Rule 1.17; and

RRC_-_1-400_[7-2]_-_Compare_-_Rule_& Comment_Explanaton_- DFT3_(10-01-09)KEM-LM.doc

Subparagraph (b)(1) is identical to Model Rule 7.2(b)(1) and
permits payment of the “reasonable costs” of advertisements.
Comment [5] gives examples of kinds of costs that may be
expended. A similar exception may be found in current rule 1-320,
Discussion.

Subparagraph (b)(2) is based on Model Rule 7.2(b)(2), with
modifications to conform the Rule to the current regulatory
landscape in California. See Bus. & Prof. Code § 6155 and
associated regulations. The phrase “legal services” has been
added to modify the word “plan” for clarity. The phrase “not-for-
profit or” has been deleted because in California, a “qualified
lawyer referral service” may be “not-for-profit” or “for-profit.” The
clause “established, sponsored and operated in accordance with
the State Bar of California's minimum standards for a lawyer
referral service in California” has been substituted to identify the
specific regulatory mechanism in California.

Subparagraph (b)(3) is identical to Model Rule 7.2(b)(3).
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Explanation of Changes to the ABA Model Rule

(4)

refer clients to another lawyer or a
nonlawyer professional pursuant to an
agreement not otherwise prohibited under
these Rules that provides for the other
person to refer clients or customers to the
lawyer, if

(i) the reciprocal referral agreement is
not exclusive, and

(i) the client is informed of the
existence and nature of the
agreement.

(4)

refer clients to another lawyer or a
nonlawyer——professionainon-lawyer
pursuant to an agreement not otherwise
prohibited under these Rules that
provides for the other person to refer
clients or customers to the lawyer, if

(i) the reciprocal referral agreement is
not exclusive, and

(i) the client is informed of the
existence and nature of the
agreement.

offer or give a gift or gratuity to any
person _or _entity having made a
recommendation resulting in the
employment of the lawyer or the lawyer's
law firm, provided that the qift or gratuity
was not offered or given in consideration
of any promise, agreement, or
understanding that such a gift or gratuity
would be forthcoming or that referrals
would be made or encouraged in the
future.

RRC_-_1-400_[7-2]_-_Compare_-_Rule_& Comment_Explanaton_- DFT3_(10-01-09)KEM-LM.doc

Subparagraph (b)(4) is nearly identical to Model Rule 7.2(b)(4),
except that the word “professional” has been deleted, with the
intention that subparagraph (b)(4)'s exception for reciprocal
referral agreements should apply not only to other lawyers and
non-lawyer “professionals,” but also to arrangements with any
non-lawyer.

The two qualifications to the exception in subparagraph (4)(i) and
(ii) — that the reciprocal referral arrangement is non-exclusive and
that the client is informed of the arrangement — remain the same
as in the Model Rule.

Subparagraph (b)(5) has no counterpart in Model Rule 7.2. Itis a
carryover from the current California Rules and incorporates the
concepts found in current rules 1-320(B) and 2-200(B). These
latter rules address fee division or sharing with lawyers or non-
lawyers. The Commission determined that this exception to the
conditional prohibition on dividing fees with lawyers and the
general prohibition on sharing fees with non-lawyers should be
retained as a reasonable compromise between maintaining loyalty
to the client and making a reasonable payment for marketing
services provided the lawyer.
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Explanation of Changes to the ABA Model Rule

(c) Any communication made pursuant to this
rule shall include the name and office address
of at least one lawyer or law firm responsible
for its content.

Any communication made pursuant to this
reteRule shall include the name and office
address of at least one lawyer or law firm
responsible for its content.

Paragraph (c) is identical to paragraph (c) of Model Rule 7.2.
Model Rule 7.2(c) itself was revised by the ABA Ethics 2000
Commission through the addition of the phrase “law firm” and the
requirement that the advertisement include the “office address” of
the lawyer or law firm responsible for the advertisement. A
lawyer's name and office address should be sufficient to enable
the State Bar disciplinary authorities to take action necessary to
protect the public from false or misleading advertising.

The requirement that the “office address” of the responsible lawyer
or law firm be included in the advertisement was added because
lawyers frequently use trade names and advertise in areas in
which they do not maintain offices (e.g., providing an 800 number
in local telephone directories throughout a state.)

Notwithstanding the burden this requirement may place on
lawyers or law firms that engage in cooperative advertising, it was
believed that this information was necessary not only to enable the
State Bar disciplinary authorities to track down those responsible
for an advertisement, but also to provide prospective clients with
information about where the lawyer or law firm is located, which
may be an important factor in the prospective client’s decision to
retain counsel. Comment [9], which has no counterpart in the
Model Rule, specifically provides that paragraph (c) applies to
lawyers who engage in group advertising. See Explanation of
Changes, Comment [9].

RRC_-_1-400_[7-2]_-_Compare_-_Rule_& Comment_Explanaton_- DFT3_(10-01-09)KEM-LM.doc
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Commission’s Proposed Rule”

Rule 7.2 Advertising
Comment

Explanation of Changes to the ABA Model Rule

[1] To assist the public in obtaining legal services,
lawyers should be allowed to make known their
services not only through reputation but also through
organized information campaigns in the form of
advertising. Advertising involves an active quest for
clients, contrary to the tradition that a lawyer should
not seek clientele. However, the public's need to
know about legal services can be fulfilled in part
through advertising. This need is particularly acute in
the case of persons of moderate means who have
not made extensive use of legal services. The
interest in expanding public information about legal
services ought to prevail over considerations of
tradition. Nevertheless, advertising by lawyers
entails the risk of practices that are misleading or
overreaching.

[1] To assist the public in obtaining legal services,
lawyers should be allowed to make known their
services not only through reputation but also through

advertising. Advertising-invelves—an-active-gquest-for

chonesonin e ie e tendion tand o laeen clhodel
notseek-clienteleHowever-the The public's need to

know about legal services ean—befulfilled—in—part
through-advertising—This-need-is particularly acute in

the case of persons of moderate means who have
not made extensive use of legal services. Fhe
tradition—Nevertheless Lawyers must be aware,

however, that advertising by lawyersthem entails the
risk of practices that are misleading or overreaching.

The Commission recommends that Model Rule 7.2, cmt. [1], be
revised to remove the Model Rule’s expository language, which
provides no guidance beyond that provided by the language the
Commission recommends.

[2] This Rule permits public dissemination of
information concerning a lawyer's name or firm
name, address and telephone number; the kinds of
services the lawyer will undertake; the basis on
which the lawyer's fees are determined, including
prices for specific services and payment and credit
arrangements; a lawyer's foreign language ability;
names of references and, with their consent, names
of clients regularly represented; and other
information that might invite the attention of those
seeking legal assistance.

[2] This Rule permits public dissemination of
information concerning a lawyer's name or firm
name, address and telephone number; the kinds of
services the lawyer will undertake; the basis on
which the lawyer's fees are determined, including
prices for specific services and payment and credit
arrangements; a lawyer's foreign language ability;
names of references and, with their consent, names
of clients regularly represented; and other
information that might invite the attention of those
seeking legal assistance.

Proposed Comment [1] is identical to Model Rule 7.2, cmt. [2].

" Proposed Rule 7.2, Draft 8 (10/1/09). Redline/strikeout showing changes to the ABA Model Rule
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[3] Questions of effectiveness and taste in
advertising are matters of speculation and subjective
judgment. Some jurisdictions have had extensive
prohibitions against television advertising, against
advertising going beyond specified facts about a
lawyer, or against "undignified" advertising.
Television is now one of the most powerful media for
getting information to the public, particularly persons
of low and moderate income; prohibiting television
advertising, therefore, would impede the flow of
information about legal services to many sectors of
the public. Limiting the information that may be
advertised has a similar effect and assumes that the
bar can accurately forecast the kind of information
that the public would regard as relevant. Similarly,
electronic media, such as the Internet, can be an
important source of information about legal services,
and lawful communication by electronic mail is
permitted by this Rule. But see Rule 7.3(a) for the
prohibition against the solicitation of a prospective
client through a real-time electronic exchange that is
not initiated by the prospective client.

[3] Questions—ot—effectiveness—and—taste—in
- : . e

ient:This_Rule
permits advertising by electronic media, including but
not limited to television, radio and the Internet. But
see Rule 7.3(a) concerning real-time electronic
communications with prospective clients.

Comment [3], addresses the same general subject matter as
Comment [3] to Model Rule 7.2, but has been significantly
truncated to delete the purely expository language in the Model
Rule. Proposed comment [2] is limited to providing specific
examples of electronic communications that are permitted,
including the Internet, with a cross-reference to the prohibition in
Rule 7.3(a) of solicitation of clients through real-time electronic
communications.

RRC_-_1-400_[7-2]_-_Compare_-_Rule_& Comment_Explanaton_- DFT3_(10-01-09)KEM-LM.doc

784




ABA Model Rule

Rule 7.2 Advertising
Comment

Commission’s Proposed Rule’

Rule 7.2 Advertising
Comment

Explanation of Changes to the ABA Model Rule

[4] Neither this Rule nor Rule 7.3 prohibits
communications authorized by law, such as notice to
members of a class in class action litigation.

[4] Neither this Rule nor Rule 7.3 prohibits
communications authorized by law, such as netice-te
members—of-a—class—incourt-approved class action

litigationnotices.

Comment [4] is identical to Model Rule 7.2, cmt. [4], except that
the Model Rule’s reference to class action notices has been
revised to clarify that only court-approved notices fall outside this
Rule.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for
channeling professional work. Paragraph (b)(1),
however, allows a lawyer to pay for advertising and
communications permitted by this Rule, including the
costs of print directory listings, on-line directory
listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees,
banner ads, and group advertising. A lawyer may
compensate employees, agents and vendors who
are engaged to provide marketing or client-
development services, such as publicists, public-
relations personnel, business-development staff and
website designers. See Rule 5.3 for the duties of
lawyers and law firms with respect to the conduct of
nonlawyers who prepare marketing materials for
them.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for
channeling professional work. Paragraph (b)(1),
however, allows a lawyer to pay for advertising and
communications permitted by this Rule, including the
costs of print directory listings, on-line directory
listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees,
banner ads, and group advertising. A lawyer may
also_compensate employees, agents and vendors
who are engaged to provide marketing or client-
development services, such as publicists, public-
relations personnel, business-development staff and
website designers. See Rule 5.3 for the duties of
lawyers and law firms with respect to the conduct of
nonlawyers who prepare marketing materials for
them.

Comment [5] is based on Model Rule 7.2, cmt. [5], which provides
examples of advertising and communications for which payment
is permitted under subparagraph (b)(1). Comment [5] is nearly
identical to the Model Rule comment except that the word “also”
has been added to emphasize that not only may lawyers engage
the services of advertisers, but may also retain intermediaries to
help them obtain those services.

The Commission recommends not carrying forward current rule
1-320(C), because the substance of that provision is already
contained in paragraph (b) and this comment. Current rule 1-
320(C) provides:

(C) A member shall not compensate, give, or promise
anything of value to any representative of the press, radio,
television, or other communication medium in anticipation of
or in return for publicity of the member, the law firm, or any
other member as such in a news item, but the incidental
provision of food or beverage shall not of itself violate this
rule.
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[6] A lawyer may pay the usual charges of a legal
service plan or a not-for-profit or qualified lawyer
referral service. A legal service plan is a prepaid or
group legal service plan or a similar delivery system
that assists prospective clients to secure legal
representation. A lawyer referral service, on the
other hand, is any organization that holds itself out to
the public as a lawyer referral service. Such referral
services are understood by laypersons to be
consumer-oriented  organizations that provide
unbiased referrals to lawyers with appropriate
experience in the subject matter of the
representation and afford other client protections,
such as complaint procedures or malpractice
insurance requirements. Consequently, this Rule
only permits a lawyer to pay the usual charges of a
not-for-profit or qualified lawyer referral service. A
qualified lawyer referral service is one that is
approved by an appropriate regulatory authority as
affording adequate protections for prospective
clients. See, e.g., the American Bar Association's
Model Supreme Court Rules Governing Lawyer
Referral Services and Model Lawyer Referral and
Information Service Quality Assurance Act (requiring
that organizations that are identified as lawyer
referral services (i) permit the participation of all
lawyers who are licensed and eligible to practice in
the jurisdiction and who meet reasonable objective
eligibility requirements as may be established by the
referral service for the protection of prospective
clients; (ii) require each participating lawyer to carry

[6] A lawyer may pay the usual charges of a legal
i ; " i |

Comment [6] addresses the same substantive concepts as does
Model Rule 7.2, cmt. [6], which elaborates on the exception
contained in subparagraph (b)(2). However, the language of
Model Rule 7.2, cmt. [6] has been replaced with a specific
reference to the applicable California statutes that regulate lawyer
referral services in this state.

RRC_-_1-400_[7-2]_-_Compare_-_Rule_& Comment_Explanaton_- DFT3_(10-01-09)KEM-LM.doc

786




ABA Model Rule

Rule 7.2 Advertising
Comment

Commission’s Proposed Rule’

Rule 7.2 Advertising
Comment

Explanation of Changes to the ABA Model Rule

reasonably adequate malpractice insurance; (iii) act
reasonably to assess client satisfaction and address
client complaints; and (iv) do not refer prospective
clients to lawyers who own, operate or are employed
by the referral service.)

casonably-adequate-malpractice-insurance;i)-act
casonably te_ass; ess e E'e reatisiact eﬁn and-address

chonetelovs o ho cupncoomin or ors oopsloved
bythe—referral-serviceParagraph (b)(2) permits a
lawyer to pay the usual charges of a group or pre-
paid legal service plan exempt from registration
under Business & Professions Code section 6155(c).
Paragraph (b)(2) permits a lawyer to pay the usual
charges of a qualified lawyer referral service
established, sponsored and operated in accordance
with the State Bar of California’s minimum standards
for a lawyer referral service in California. See
Business & Professions Code, section 6155, and
rules and regulations pursuant thereto. See also

Rule 5.4(a)(4).
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[7] A lawyer who accepts assignments or referrals
from a legal service plan or referrals from a lawyer
referral service must act reasonably to assure that
the activities of the plan or service are compatible
with the lawyer's professional obligations. See Rule
5.3. Legal service plans and lawyer referral services
may communicate with prospective clients, but such
communication must be in conformity with these
Rules. Thus, advertising must not be false or
misleading, as would be the case if the
communications of a group advertising program or a
group legal services plan would mislead prospective
clients to think that it was a lawyer referral service
sponsored by a state agency or bar association. Nor
could the lawyer allow in-person, telephonic, or real-
time contacts that would violate Rule 7.3.

[7]1 A lawyer who accepts assignments or referrals
from a legal service plan or referrals from a lawyer
referral service must act reasonably to assure that
the activities of the plan or service are compatible
with the lawyer's professional obligations. See
RuleRules 5.3_and 5.4. Legal service plans and
lawyer referral services may communicate with
prospective clients, but such communication must be
in conformity with these Rules. Thus, advertising
must not be false or misleading, as would be the
case if the communications of a group advertising
program or a group legal services plan would
mislead prospective clients to think that it was a
lawyer referral service sponsored by a state agency
or bar association. Nor could the lawyer allow in-
person, telephonic, or real-time contacts that would
violate Rule 7.3.

Comment [7] is identical to Model Rule 7.2, cmt. [7], except for
the addition of a reference to proposed Rule 5.4. Among other
things, Rule 5.4 prohibits a lawyer sharing fees or entering into
partnerships with non-lawyers, concerns that are evident in the
regulatory framework of lawyer referral services.
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[8] A lawyer also may agree to refer clients to
another lawyer or a nonlawyer professional, in return
for the undertaking of that person to refer clients or
customers to the lawyer. Such reciprocal referral
arrangements must not interfere with the lawyer’s
professional judgment as to making referrals or as to
providing substantive legal services. See Rules 2.1
and 5.4(c). Except as provided in Rule 1.5(e), a
lawyer who receives referrals from a lawyer or
nonlawyer professional must not pay anything solely
for the referral, but the lawyer does not violate
paragraph (b) of this Rule by agreeing to refer clients
to the other lawyer or nonlawyer professional, so
long as the reciprocal referral agreement is not
exclusive and the client is informed of the referral
agreement. Conflicts of interest created by such
arrangements are governed by Rule 1.7. Reciprocal
referral agreements should not be of indefinite
duration and should be reviewed periodically to
determine whether they comply with these Rules.
This Rule does not restrict referrals or divisions of
revenues or net income among lawyers within firms
comprised of multiple entities.

[8] AParagraph (b)(4) permits a lawyer alse—may
agree-to referclientsmake referrals to anotherlawyer
or—a—nonlawyer—professional, in return for the
undertaking of that person to refer clients or
customers to the lawyer. Such reciprocal referral
arrangements must not interfere with the lawyer's
professional judgment as to making referrals or as to
providing substantive legal services. See Rules2.1

andRule 5.4 (c). Beeep{—asrppewded—m—li%uie—lé(e)—a

loppns oo roechins codomnle feosn o Loasor o

rossi ;
for-the—referral—but-the A lawyer does not violate
paragraph (b)(4) of this Rule by agreeing to refer
clients to—the—other—lawyer—or nonlawyer
professionalcustomers to another, so long as the
reciprocal referral agreement is not exclusive and
the client is informed of the referral agreement.
Conflicts of interest created by such-arrangements
made pursuant to paragraph (b)(4) are governed by
Rule 1.7. Reciprocal referral agreements should not
be of indefinite duration and should be reviewed
periodically to determine whether they comply with
these Rules. This Rule does not restrict referrals or
divisions of revenues or net income among lawyers
within firmsa law firm comprised of multiple entities.
A division of fees between or among lawyers not in
the same law firm is governed by Rule 1.5.1.

Comment [8] is based on Model Rule 7.2, cmt. [8]. It elaborates
on the exception to payment for referrals in subparagraph (b)(4),
which permits reciprocal referral arrangements with lawyers and
non-lawyers so long as those arrangements are not exclusive and
the client or customer is informed of the arrangement. A cross-
reference to proposed Rule 5.4(c), which is the counterpart to
Model Rule 5.4(c), has been included to emphasize that a lawyer
may not permit the referring person to interfere with the lawyer’s
independent judgment.
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Required information in advertisements

[9] Paragraph (c) also applies to a group of lawyers
that engages in _cooperative advertising. Any such
communication made pursuant to this Rule shall
include the name and office address of at least one
member of the group responsible for its content.
See also Business & Professions Code section
6155(h). See also Business & Professions Code
section 6159.1, concerning the requirement to retain
any advertisement for one year.

Comment [9] has no counterpart in Model Rule 7.2. The two
sentences of Comment [8] emphasize that paragraph (c)'s
requirement of including the name of a lawyer or law firm and the
lawyer's or law firm’'s office address in any advertisement also
applies to a group of lawyers that engages in cooperative
advertising. Comment [8] includes a reference to California
Business & Professions Code § 6155(h), which relates to lawyers
jointly advertising their services.

Comment [9] also includes a cross-reference to California
Business & Professions Code § 6159.1, concerning the
requirement to retain any advertisement for a period of one year.
Notwithstanding the inclusion of this cross-reference, the
Commission has followed the ABA in recommending the removal
of the requirement to retain for a period of two years a copy of
“any communication made by written or electronic media,”
currently found in CRPC 1-400(F). The Commission has also
voted to recommend that the State Bar seek the repeal of section
6159.1 and, if the Legislature agrees, the cross-reference to
section 6159.1 will be removed. See proposed Rule 7.1,
Introduction.
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@)

(b)

Rule 7.2 Advertising

(Comparison of the Current Proposed Rule to the initial Public Comment Draft)

Subject to the requirements of Rules 7.1 and 7.3, a lawyer may
advertise services through any mediumwritten, recorded or electronic
media, including public media.

A lawyer shall not give anything of value to a person for recommending
the lawyer’s services except that a lawyer may

Q) pay the reasonable costs of advertisements or communications
permitted by this Rule;

2) pay the usual charges of a legal services plan or a qualified
lawyer referral service. A qualified lawyer referral service is a
lawyer referral service established, sponsored and operated in
accordance with the State Bar of California's minimum
standards for a lawyer referral service in California;

3) pay for a law practice in accordance with Rule {1.17}; and

4) refer clients to another lawyer or non--lawyer pursuant to an
agreement not otherwise prohibited under these Rules that
provides for the other person to refer clients or customers to the
lawyer, if
0] the reciprocal referral agreement is not exclusive, and

(i) the client is informed of the existence and nature of the
agreement.

RRC - 1-400 [7-2] - REDLINE - DFT8 cf. PC Draft.doc
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(5) offer or _give a gift or gratuity to any person or_entity having
made a recommendation resulting in _the employment of the
lawyer or the lawyer's law firm, provided that the gift or gratuity
was not offered or given in consideration of any promise,
agreement, or_understanding that such a qift or_gratuity would
be forthcoming or that referrals would be made or encouraged
in the future.

Any communication made pursuant to this Rule shall include the name
and office address of at least one lawyer or law firm responsible for its
content.

COMMENT

1] [RESERVED]

[1]

To assist the public in_obtaining legal services, lawyers should be

(2]

allowed to make known their services not only through reputation but
also _through advertising. The public's need to know about legal
services is particularly acute in the case of persons of moderate means
who have not made extensive use of legal services. Lawyers must be
aware, however, that advertising by them entails the risk of practices
that are misleading or overreaching.

This Rule permits public dissemination of information concerning a
lawyer's name or firm name, address and telephone number; the kinds
of services the lawyer will undertake; the basis on which the lawyer's
fees are determined, including prices for specific services and payment
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(3]

(4]

and credit arrangements; a lawyer's foreign language ability; names of
references and, with their consent, names of clients regularly
represented; and other information that might invite the attention of
those seeking legal assistance.

This Rule permits advertising by electronic media, including but not
limited to television, radio and the Internet. But see Rule 7.3(a)
concerning real--time electronic communications with prospective
clients.

Neither this Rule nor Rule 7.3 is—intended—to—prohibitprohibits

communications authorized by law, such as court-approved class
action notices.

Paying Others to Recommend a Lawyer

(5]

medivm-in-—returnLawyers are not permitted to pay others for publicity

ofthelawyer—paragraphchanneling professional work. Paragraph

(b)(1),__however, allows a lawyer to pay for advertising and
communications permitted by this Rule, including but-netlimited-to-the
costs of print directory listings, on--line directory listings, newspaper
ads, television and radio airtime, domain--name registrations,
sponsorship fees, banner ads, and group advertising. A lawyer may
also compensate employees, agents and vendors who are engaged to
provide marketing or client--development services, such as publicists,
public--relations personnel, business--development staff and website
designers. See Rule 5.3 for the duties of lawyers and law firms with
respect to the conduct of nonlawyers who prepare marketing materials
for them.
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(6]

(7]

(8]

Paragraph (b)(2) is-intended-to-permitpermits a lawyer to pay the usual
charges of a group or pre-paid legal service plan exempt from

registration under Business & Professions Code; section 6155(c).
Paragraph (b)(2) is-alse-intended-to-permitpermits a lawyer to pay the
usual charges of a qualified lawyer referral service established,
sponsored and operated in accordance with the State Bar of
California’s minimum standards for a lawyer referral service in
California. See Business & Professions Code, section 6155, and rules
and regulations pursuant thereto. See also Rule [5.4(a)(4)}).

A lawyer who accepts assignments or referrals from a legal service
plan or referrals from a lawyer referral service must act reasonably to
assure that the activities of the plan or service are compatible with the
lawyer's professional obligations. See Rules 5.3 and {5.4}.. Legal
service plans and lawyer referral services may communicate with
prospective clients, but such communication must be in conformity with
these Rules. Thus, advertising must not be false or misleading, as
would be the case if the communications of a group advertising
program or a group legal services plan would mislead prospective
clients to think that it was a lawyer referral service sponsored by a
state agency or bar association. Nor could the lawyer allow in--person,
telephonic, or real--time contacts that would violate Rule 7.3.

Paragraph (b)(4) permits a lawyer to make referrals to another, in
return for the undertaking of that person to refer clients or customers to
the lawyer. Such reciprocal referral arrangements must not interfere
with the lawyer's professional judgment as to making referrals or as to
providing substantive legal services. See Rule [5.4 (c}}). A lawyer
does not violate paragraph (b)(4) of this Rule by agreeing to refer
clients or customers to another, so long as the reciprocal referral
agreement is not exclusive and the client is informed of the referral

agreement. See-alse-Rule-1.5-1b)—Conflicts of interest created by

arrangements made pursuant to paragraph (b)(4) are governed by
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Rule fre:r—conflicts—ofinterest}:1.7. Reciprocal referral agreements

should not be of indefinite duration and should be reviewed periodically
to determine whether they comply with these Rules. This Rule isdoes
not-intended-to restrict referrals or divisions of revenues or net income
among lawyers within a law firm comprised of multiple entities.
DivisionsA division of fees between or among lawyers not in the same
law firm is governed by Rule 1.5.1.

Required information in advertisements

[9]

Paragraph (c) also applies to a group of lawyers that engages in
cooperative advertising. Any such communication made pursuant to
this Rule shall include the name and office address of at least one
member of the group responsible for its content. See also Business &
Professions Code; section 6155;-subdivision-(h). See also Business &
Professions Code; section 6159.1, concerning the requirement to
retain any advertisement for one year.

RRC - 1-400 [7-2] - REDLINE - DFT8 cf. PC Draft.doc
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@)

(b)

Rule 7.2 Advertising

(Commission’s Proposed Rule — Clean Version)

Subject to the requirements of Rules 7.1 and 7.3, a lawyer may
advertise services through any written, recorded or electronic media,
including public media.

A lawyer shall not give anything of value to a person for recommending
the lawyer’s services except that a lawyer may

Q) pay the reasonable costs of advertisements or communications
permitted by this Rule;

2) pay the usual charges of a legal services plan or a qualified
lawyer referral service. A qualified lawyer referral service is a
lawyer referral service established, sponsored and operated in
accordance with the State Bar of California’s minimum
standards for a lawyer referral service in California;

3) pay for a law practice in accordance with Rule 1.17; and

4) refer clients to another lawyer or non-lawyer pursuant to an
agreement not otherwise prohibited under these Rules that
provides for the other person to refer clients or customers to the
lawyer, if
0] the reciprocal referral agreement is not exclusive, and

(i) the client is informed of the existence and nature of the
agreement.

Rule 7.2 - CLEAN VERSION

(5) offer or give a gift or gratuity to any person or entity having
made a recommendation resulting in the employment of the
lawyer or the lawyer's law firm, provided that the gift or gratuity
was not offered or given in consideration of any promise,
agreement, or understanding that such a gift or gratuity would
be forthcoming or that referrals would be made or encouraged
in the future.

(c)  Any communication made pursuant to this Rule shall include the name
and office address of at least one lawyer or law firm responsible for its
content.

COMMENT

(1]

(2]

To assist the public in obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but
also through advertising. The public's need to know about legal
services is particularly acute in the case of persons of moderate means
who have not made extensive use of legal services. Lawyers must be
aware, however, that advertising by them entails the risk of practices
that are misleading or overreaching.

This Rule permits public dissemination of information concerning a
lawyer's name or firm name, address and telephone number; the kinds
of services the lawyer will undertake; the basis on which the lawyer's
fees are determined, including prices for specific services and payment
and credit arrangements; a lawyer's foreign language ability; names of
references and, with their consent, names of clients regularly
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represented; and other information that might invite the attention of
those seeking legal assistance.

[3] This Rule permits advertising by electronic media, including but not
limited to television, radio and the Internet. But see Rule 7.3(a)
concerning real-time electronic communications with prospective
clients.

[4] Neither this Rule nor Rule 7.3 prohibits communications authorized by
law, such as court-approved class action notices.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channeling professional
work.  Paragraph (b)(1), however, allows a lawyer to pay for
advertising and communications permitted by this Rule, including the
costs of print directory listings, on-line directory listings, newspaper
ads, television and radio airtime, domain-name registrations,
sponsorship fees, banner ads, and group advertising. A lawyer may
also compensate employees, agents and vendors who are engaged to
provide marketing or client-development services, such as publicists,
public-relations personnel, business-development staff and website
designers. See Rule 5.3 for the duties of lawyers and law firms with
respect to the conduct of nonlawyers who prepare marketing materials
for them.

[6] Paragraph (b)(2) permits a lawyer to pay the usual charges of a group
or pre-paid legal service plan exempt from registration under Business
and Professions Code section 6155(c). Paragraph (b)(2) permits a
lawyer to pay the usual charges of a qualified lawyer referral service
established, sponsored and operated in accordance with the State Bar

Rule 7.2 - CLEAN VERSION

(7]

(8]

of California’s minimum standards for a lawyer referral service in
California. See Business and Professions Code, section 6155, and
rules and regulations pursuant thereto. See also Rule 5.4(a)(4).

A lawyer who accepts assignments or referrals from a legal service
plan or referrals from a lawyer referral service must act reasonably to
assure that the activities of the plan or service are compatible with the
lawyer's professional obligations. See Rules 5.3 and 5.4. Legal service
plans and lawyer referral services may communicate with prospective
clients, but such communication must be in conformity with these
Rules. Thus, advertising must not be false or misleading, as would be
the case if the communications of a group advertising program or a
group legal services plan would mislead prospective clients to think
that it was a lawyer referral service sponsored by a state agency or bar
association. Nor could the lawyer allow in-person, telephonic, or real-
time contacts that would violate Rule 7.3.

Paragraph (b)(4) permits a lawyer to make referrals to another, in
return for the undertaking of that person to refer clients or customers to
the lawyer. Such reciprocal referral arrangements must not interfere
with the lawyer's professional judgment as to making referrals or as to
providing substantive legal services. See Rule 5.4 (c). A lawyer does
not violate paragraph (b)(4) of this Rule by agreeing to refer clients or
customers to another, so long as the reciprocal referral agreement is
not exclusive and the client is informed of the referral agreement.
Conflicts of interest created by arrangements made pursuant to
paragraph (b)(4) are governed by Rule 1.7. Reciprocal referral
agreements should not be of indefinite duration and should be
reviewed periodically to determine whether they comply with these
Rules. This Rule does not restrict referrals or divisions of revenues or
net income among lawyers within a law firm comprised of multiple
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entities. A division of fees between or among lawyers not in the same
law firm is governed by Rule 1.5.1.

Required information in advertisements

9] Paragraph (c) also applies to a group of lawyers that engages in
cooperative advertising. Any such communication made pursuant to
this Rule shall include the name and office address of at least one
member of the group responsible for its content. See also Business
and Professions Code section 6155(h). See also Business and
Professions Code section 6159.1, concerning the requirement to retain
any advertisement for one year.

Rule 7.2 - CLEAN VERSION
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Rule 7.2: Advertising

STATE VARIATIONS

(The following is an excerpt from Requlation of Lawyers: Statutes and Standards (2009 Ed.)

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.)

Arizona omits Rule 7.2(b)(4) (governing reciprocal
referral agreements), and adds Rule 7.2(d), which sets
forth detailed requirements for all advertisements
containing information about legal fees. Arizona also adds
Rule 7.2(e), which provides:

(e) ...If a law firm advertises on electronic media
and a person appears purporting to be a lawyer,
such person shall in fact be a lawyer employed full-
time at the advertising law firm. If a law firm
advertises a particular legal service on electronic
media, and a lawyer appears as the person
purporting to render the service, the lawyer
appearing shall be the lawyer who will actually
perform the service advertised unless the
advertisement discloses that the service may be
performed by other lawyers in the firm. Finally,
Arizona adds Rule 7.2(f), which requires that
certain information be “clear and conspicuous.”

Arkansas permits actors to be used in advertisements
so long as they are identified by name and relationship to
the advertising lawyer. Dramatizations are forbidden.
Clients and former clients “shall not be used in any manner
whatsoever in advertisements.”

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

California: Rule 1-320 provides, in pertinent part, as
follows:

(A) Neither a member nor a law firm shall
directly or indirectly share legal fees with a person
who is not a lawyer, except that . . .

(4) A member may pay a prescribed
registration, referral, or participation fee to a
lawyer referral service established, sponsored,
and operated in accordance with the State Bar
of California's Minimum Standards for a Lawyer
Referral Service in California.

(B) A member shall not compensate, give, or
promise anything of value to any person or entity
for the purpose of recommending or securing
employment of the member or the member's law
firm by a client, or as a reward for having made a
recommendation resulting in employment of the
member or the member's law firm by a client. A
member's offering of or giving a gift or gratuity to
any person or entity having made a
recommendation resulting in the employment of the
member or the member's law firm shall not of itself
violate this rule, provided that the gift or gratuity
was not offered or given in consideration of any
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promise, agreement, or understanding that such a
gift or gratuity would be forthcoming or that referrals
would be made or encouraged in the future.

(C) A member shall not compensate, give, or
promise anything of value to any representative of
the press, radio, television, or other communication
medium in anticipation of or in return for publicity of
the member, the law firm, or any other member as
such in a news item, but the incidental provision of
food or beverage shall not of itself violate this rule.

Rule 1-400(F) provides:

(D) A member shall retain for two years a true
and correct copy or recording of any
communication made by written or electronic
media. Upon written request, the member shall
make any such copy or recording available to the
State Bar, and, if requested, shall provide to the
State Bar evidence to support any factual or
objective claim contained in the communication.

The Standards adopted by the State Bar pursuant to
Rule 1-400 provide that a communication is “presumed to
be in violation of rule 1-400" if it “implies that the member
or law firm is participating in a lawyer referral service which
has been certified by the State Bar of California or as
having satisfied the Minimum Standards for Lawyer
Referral Services in California, when that is not the case.”
Rule 1-600(B) provides that the State Bar's Board of
Governors “shall formulate and adopt Minimum Standards
for Lawyer Referral Services, which . . . shall be binding on
members.” Those standards are found after California
Business & Professions Code 86155, which governs
lawyer referral services.

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

Also relevant to ABA Model Rule 7.2 are Business &
Professions Code 86129 (prohibiting lawyers from
purchasing claims) and 886157.1-6159.2 (governing
lawyer advertising, especially in the electronic media).

Connecticut adds many paragraphs with no
counterpart in ABA Model Rule 7.2 but omits ABA Model
Rule 7.2(b)(4) (regarding reciprocal referral agreements).

District of Columbia omits ABA Model Rule 7.2, but
D.C. Rule 7.1(c) provides that a lawyer “shall not knowingly
assist an organization that furnishes or pays for legal
services to others to promote the use of the lawyer's
services . . . as a private practitioner, if the promotional
activity involves the use of coercion, duress, compulsion,
intimidation, threats, or vexatious or harassing conduct.”

Florida: Rule 4-7.1 permits attorneys to advertise
through “computer-accessed communications” and through
“recorded messages the public may access by dialing a
telephone number.” Rule 4-7.4(b)(2) provides that “[e]very
written communication disseminated by a lawyer referral
service shall be accompanied by a written statement
detailing the background, training, and experience of each
lawyer to whom the recipient may be referred.” Rule 4-7.10
sets forth elaborate requirements for lawyer referral
services. In addition, Chapter 8 of the Rules Regulating the
Florida Bar sets forth extensive requirements for the
operation of lawyer referral services by local bar
associations, and no local bar association may operate a
referral service absent express approval from the state bar.

Georgia moves Rule 7.2(b) and its Comment to
Georgia Rule 7.3(c), and modifies and expands the
exceptions in ABA Model Rule 7.2(c) regarding lawyer
referral services.
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lllinois prohibits giving anything of value for
recommending “or having recommended” the lawyer's
services.

lowa: Rule 7.2 does not govern communications
between lawyers, but prohibits any “visual display” on
television unless the same display would be “allowed in
print”; prohibits “background sound” in electronic media;
and expressly permits lawyers to communicate 14 items to
the public provided if it is done “in a dignified style.” Rule
7.2 also imposes extensive limitations on advertising fee
information; and requires any communication advising the
institution of litigation to "disclose that the filing of a claim
or suit solely to coerce a settlement or to harass another
could be illegal and could render the person so filing liable
for malicious prosecution or abuse of process." In addition,
borrowing from the ABA Model Code of Professional
Responsibility, lowa has a detailed rule (Rule 7.7) called
“Recommendation of Professional Employment” and
another (Rule 7.8) on “Suggestion of Need of Legal
Services."

Louisiana: In the rules effective December 1, 2008,
Rule 7.2 is considerably more detailed than Model Rule
7.2. Among other variations, 7.2(c) prohibits any
advertising that could be “false, misleading or deceptive”
and includes a lengthy list of advertising methods that
would violate the rule. The rule also contains many other
restrictions, such as provisions related to how long a
lawyer must honor an advertised fee and an unusual
provision concerning the wuse of dual language
advertisements. Finally, subject to some exceptions in
Rule 7.8, Rule 7.7 requires lawyers to file their advertising
with the Louisiana State Bar Association, which is charged
with ensuring that advertising complies with the advertising
rules.

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

Maryland: Among other variations, Maryland adds
Rule 7.2(e), which provides that “[a]jn advertisement or
communication indicating that no fee will be charged in the
absence of a recovery shall also disclose whether the
client will be liable for any expenses,” and Rule 7.2(f),
which requires lawyers, including those participating in an
advertising group or lawyer referral service, to be
“personally responsible for compliance with the provisions
of Rules7.1,7.2,7.3,7.4, and 7.5.”

Massachusetts: Rule 7.2(a) adds that lawyers may
advertise in "an electronic or computer accessed
directory." Comment 3A provides, in part, as follows:

The advertising and solicitation rules can
generally be applied to computer-accessed or other
similar types of communications by analogizing the
communication to its hard-copy form. Thus,
because it is not a communication directed to a
specific recipient, a web site or home page would
generally be considered advertising subject to this
rule, rather than solicitation subject to Rule 7.3. . . .

Michigan: Rule 6.3(b) permits a lawyer to “participate
in and pay the usual charges of a not-for-profit lawyer
referral service that recommends legal services to the
public’ only if the referral service meets detailed
requirements, including that the service:

(3) is open to all lawyers licensed and eligible
to practice in this state who maintain an office
within the geographical area served, and who:

() meet reasonable and objective
requirements of experience . . . ;
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(i) pay reasonable registration and
membership fees not to exceed an amount
established by the State Bar to encourage
widespread lawyer participation; and

(i) maintain a policy of errors and
omissions insurance, or provide proof of
financial responsibility, in an amount at least
equal to the minimum established by the State
Bar.

(4) ensures that the combined fees and
expenses charged a prospective client by a
gualified service and a lawyer to whom the client is
referred not exceed the total charges the client
would have incurred had no referral service been
involved. . . .

Under Rule 6.3(d), the State Bar or “any aggrieved
person” may seek an injunction against violations of Rule
6.3(b), and if the injunction is granted, the petitioner shall
be entitled to reasonable costs and attorney fees.

Missouri: Rule 7.2(a) adds permission to advertise
“through direct mail advertising distributed generally to
persons not known to need legal services of the kind
provided by the lawyer in a particular matter.” Missouri
omits ABA Model Rule 7.2(b)(4). Rule 7.2(d) provides that
a lawyer may not “pay all or a part of the cost of an
advertisement in the public media unless such
advertisement discloses the name and address of the
financing lawyer, the relationship between the advertising
lawyer and the financing lawyer, and whether the
advertising lawyer is likely to refer cases received through
the advertisement to the financing lawyer.” In addition,
Rules 7.2(f) and (g) require all advertisements (except

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

targeted letters and emails and advertisements limited to
specified basic information such as name, address, and
fields of practice) to state the following: “The choice of a
lawyer is an important decision and should not be based
solely upon advertisements.”

Nevada: Rule 7.2(b) provides, in part, as follows:

If a person appears as a lawyer in an
advertisement for legal services . . . such person
must be a member of the State Bar of Nevada . . .
and must be the lawyer who will actually perform
the service advertised or a lawyer associated with
the law firm that is advertising. If a person appears
in an advertisement as an employee of a lawyer or
law firm, such person must be an actual employee
of the lawyer or law firm whose services are
advertised unless the advertisement discloses that
such person is an actor. If an actor appears in any
other role not prohibited by these Rules, the
advertisement must disclose that such person is an
actor.

Among other variations, Nevada Rule 7.2A requires
lawyers to file all advertisements with the State Bar “within
15 days of first dissemination. . . .” Rule 7.2B(a)
commands the State Bar to create “Standing Lawyer
Advertising Advisory Committees . . . to review filings
submitted under Rule 7.2A and to respond to written
requests from an advertising lawyer or law firm voluntarily
seeking an advance opinion regarding that lawyer's
compliance with the advertising rules.” Rule 7.2B(c)
permits a lawyer or law firm to “file a written request with
the state bar seeking an advance opinion on whether a
proposed advertisement complies with these Rules.”
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New Hampshire: Rule 7.2(b)(2) permits payment only
to “an organization that is recognized by the Internal
Revenue Service as exempt from taxation pursuant to
Section 501(c)(3) of the Internal Revenue Code.” New
Hampshire omits ABA Model Rule 7.2(b)(4) (governing
reciprocal referral agreements).

New Jersey: Rule 7.3(c) adds that a lawyer in private
practice "shall not knowingly assist an organization that
furnishes or pays for legal services to others to promote
the use of the lawyer's services" if the organization's
promotional activity (1) uses false or misleading
statements or claims, or (2) uses "coercion, duress,
compulsion, intimidation, threats, unwarranted promises of
benefits, over-reaching, or vexatious or harassing
conduct.” New Jersey regulates lawyer referral services in
a lengthy Rule 7.3(e). New Jersey omits ABA Model Rule
7.2(b)(4) (governing reciprocal referral agreements).

To regulate broadcast advertising, New Jersey Rule 7.2(a)
incorporates the following language taken verbatim from
the NewJersey Supreme Court's opinion in Felmeister &
Isaacs, 518 A.2d 188, 208 (1986):

...All advertisements shall be predominantly
informational. No drawings, animations,
dramatizations, music, or lyrics shall be used in
connection with televised advertising. No
advertisement shall rely in any way on techniques
to obtain attention that depend upon absurdity and
that demonstrate a clear and intentional lack of
relevance to the selection of counsel; included in
this category are all advertisements that contain
any extreme portrayal of counsel exhibiting
characteristics clearly unrelated to legal
competence.

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

New York: New York DR 2-101(C) forbids
endorsements by current clients; paid endorsements
without indicating the fact of compensation; portrayal of a
judge; use of a “fictitious” law firm or firm name; use of
actors or depictions of fictionalized events without
disclosure; “techniques to obtain attention that
demonstrate a clear and intentional lack of relevance to
the selection of counsel, including the portrayal of lawyers
exhibiting characteristics clearly unrelated to legal
competence”; advertisements “made to resemble legal
documents”; and use of “a nickname, moniker, motto, or
trade name that implies an ability to obtain results in a
matter.” (Several of these restrictions were held
unconstitutional in Alexander v. Catalano, 2007 WL
2120024 (N.D.N.Y. 2007), but when we went to press, an
appeal was fully briefed but still pending.)

New York DR 2-101(D) permits:

(1) statements that are reasonably likely to
create an expectation about results the lawyer can
achieve;

(2) statements that compare the lawyer's
services with the services of other lawyers;

(3) testimonials or endorsements of clients,
where not prohibited by subdivision (c)(1) of this
section, and of former clients; or

(4) statements describing or characterizing the
quality of the lawyer's or law firm's services.

However, DR 2-101(E) permits such statements only if
they can be “factually supported” and the statements are
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accompanied by the following disclaimer: “Prior results do
not guarantee a similar outcome.” DR 2-101(F) requires
the notation  "Attorney  Advertising® on  every
“advertisement” (as that term is defined), including
websites, other than advertisements in periodicals or on
electronic media. E-mails must say “ATTORNEY
ADVERTISING” in the subject line. DR 2-101(G) prohibits
lawyers from using a “pop-up or pop-under advertisement”
or “meta tags or other hidden computer codes” that would
violate a disciplinary rule. The remainder of DR 2-101
mandates lengthy retention requirements for
advertisements, computer-assisted communications, and
web sites, and imposes extensive additional requirements
when lawyers advertise fees.

DR 2-103(D) is comparable to ABA Model Rule 7.2(a).
DR 1-107(C), which is comparable to ABA Model Rule
7.2(b)(4), provides that DR 1-107(A) (New York's complex
strategic alliance rule) “shall not apply to relationships
consisting solely of non-exclusive reciprocal referral
agreements or understandings between a lawyer or law
firm and a non-legal professional or non-legal professional
service firm.” DR 2-103(F) provides that a lawyer “may be
recommended, employed or paid by, or may cooperate
with” specified categories of legal offices, including certain
legal aid or public defender offices, a lawyer referral
service “operated, sponsored or approved by a bar
association or authorized by law or court rule,” or any
“bona fide organization which recommends, furnishes or
pays for legal services to its members or beneficiaries”
provided the organization meets six detailed conditions
(e.g., the organization “is not operated for the purpose of
procuring legal work or financial benefit for any lawyer as a
private practitioner outside of the legal services program of
the organization”).

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

North Carolina omits ABA Model Rule 7.2(b)(4) and
adds an unusual Rule 7.2(d) that permits a lawyer to
participate in a lawyer referral service only if the lawyer
and the referral service satisfy seven specific conditions.

Ohio: Rule 7.2(b) deletes the ABA reference to a
“qualified lawyer referral service” and substitutes a
reference to the Ohio Supreme Court Rules governing
lawyer referral services. Ohio also deletes ABA Model Rule
7.2(b)(4), thus effectively prohibiting reciprocal referral
agreements between two lawyers or between a lawyer and
a nonlawyer professional. Ohio adds Rule 7.2(d), which
prohibits a lawyer from soliciting employment if the lawyer
does not intend to participate in the matter but instead will
refer the matter to other counsel.

Pennsylvania: Rule 7.2 differs significantly from ABA
Model Rule 7.2. For example, Pennsylvania omits ABA
Model Rule 7.2(b)(4) (governing reciprocal referral
agreements). Pennsylvania Rule 7.2(j) provides that a
lawyer shall not pay "any part of the costs of an
advertisement by a lawyer not in the same firm" unless the
advertisement discloses the name and principal office
address of each lawyer paying for the advertisement and,
“if any lawyer or law firm will receive referrals from the
advertisement, the circumstances under which referrals will
be made and the basis and criteria on which the referral
system operates.”

Pennsylvania also adds Rule 7.7, which forbids
lawyers to accept referrals from a “lawyer referral service”
(a defined term) “if the service engaged in communication
with the public or direct contact with prospective clients in a
manner that would violate the Rules of Professional
Conduct if the communication or contact were made by the

lawyer.”
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Rhode Island: Among other variations, Rhode Island
has adopted Rule 7.2(f), which provides as follows:

() Any lawyer or law firm who advertises that
his or her practice includes or concentrates in
particular fields of law and then refers the majority
of cases in those fields of law or of that type to
another lawyer, law firm or group of lawyers shall
clearly state the following disclaimer:

(1) "Most cases of this type are not handled
by this firm, but are referred to other attorneys,"
or if applicable:

(2) "While this firm maintains joint
responsibility, most cases of this type are
referred to other attorneys for principal
responsibility.”

Tennessee adds Rule 7.6 (Intermediary
Organizations), which provides that a lawyer shall not seek
or accept a referral of a client or compensation for
representing a client from an “intermediary organization” (a
defined term) if the lawyer knows or reasonably should
know that the organization (i) is owned or controlled by the
lawyer or by a lawyer or law firm with which the lawyer is
associated; (ii) is engaged in the unauthorized practice of
law; or (iii) engages in marketing activities that are false,
misleading, or otherwise prohibited; or (iv) has failed to
register with the Board of Professional Responsibility or
comply with the Board's requirements. In addition,
Supreme Court Rule 44, entitled “Regulation of Lawyer
Intermediary Organizations,” sets forth the requirements
that lawyer intermediary organizations must meet in order
to do business in Tennessee under Rule 7.6.

Copyright © 2009, Stephen Gillers, Roy D. Simon, Andrew M. Periman. All rights reserved. Reprinted with permission.

Texas: Rule 7.02 forbids “false or misleading
communication about the qualifications or the services of
any lawyer or firm.” In addition, Texas has adopted
guidelines for advertising on the Internet, including a
requirement that “homepages” be submitted for review.

Virginia: Rule 7.2(d) requires targeted written or e-mail
communications to display the statement “ADVERTISING
MATERIAL” on the first page in a specified type size.
Registered mail and other forms of restricted delivery are
forbidden. Lawyers who advertise or solicit by e-mail must
tell recipients how to “notify the sender that they wish not
to receive such communications in the future.” But Rule
7.2(d) does not apply to any communication that is
“directed to be sent by a court or tribunal, or otherwise
required by law.”

Wisconsin: Rule 7.2(b)(4) permits referrals pursuant
to a nonexclusive reciprocal referral agreement between a
lawyer and another lawyer or nonlawyer professional if “(ii)
the client gives informed consent; (iii) there is no
interference  with the lawyer's independence of
professional judgment or with the client-lawyer relationship;
and (iv) information relating to representation of a client is
protected. . . ."
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TOTAL = 4 Agree=2
Disagree =0 =1
Rule 7.2. Advertising. Modify = 2
[Sorted by Commenter] i
. Comment Rule
No. Commenter Position on Behalf B - Comment RRC Response
of Group? grap
1 | Feldman, Philip M N Misc. Mr. Feldman writes that “ABA Rule 7.2 and its | The Commission did not make any changes. No
comments make all needed pertinent points,” | specific changes were requested. Mr. Feldman’s
and that attempts to placate the Board of | criticism goes to the Commission’s approach in
Governors (by retaining their authority to draft | adopting the Model Rule numbering system and
standards) and the legislature (by keeping | framework while preserving some aspects of
“the remnants of 1-400” are both “misguided.” | California rule 1-400, which was the result of
He also notes that B&P Code 88 17001 et | extended, substantive deliberations.
sed. do “not need a professional responsibility
assist from the commission,” etc.
2 | Los Angeles County Bar A Y Misc. Approves Rule as written. No response required.
Association
(Louisa Lau)
3 | Orange Co. Bar Ass'n A Y Misc. Supports Rule as written. No response required.
(Julie McCoy)
Irvine
4 | San Diego Co. Bar Ass'n M Y Cmt. [6] Requests that the ABA Model Rule definitions | The Commission did not make the change.
(Andrew S. Albert) in Comment [6] for “legal services plan” and | Comment [6] was revised to reflect the specific
“lawyer referral service” be retained. SDCBA | regulatory framework governing lawyer referral
gives no reason for its request. services in California. The definitions are not
accurate within the California framework. See Bus.
& Prof. Code § 6155.

1 A = AGREE with proposed Rule

D = DISAGREE with proposed Rule

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - DFT3 (10-20-09)KEM-LM.doc

M = AGREE ONLY IF MODIFIED N

I = NOT INDICATED
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May 18, 2010 McCurdy E-mail to Drafters (KEM, Julien, Ruvolo), cc RRC re 7.2:
Rule 7.2 Codrafters (MOHR, Julien, Ruvolo):

We have now received 3 comments on Rule 7.2. According to the Chair’s guidelines this rule
will be called for discussion at the June 4 & 5 meeting. Here are the instructions from the
assignment agenda for all post public comment rules:

INSTRUCTIONS: For each rule listed below that has received three or more
comments/testimony, the codrafters are assigned to review the comments/testimony
received and to prepare a revised draft rule, if any revisions are recommended, and a
Public Commenter Chart with RRC responses, for submission to staff by 12 noon on
Tuesday, May 25, 2010 to distribute with the June 4 & 5 meeting agenda materials. An
updated Dashboard, Introduction, and Model Rule comparison chart are also needed to
complete the rule; however, the codrafters have the discretion of waiting until the end of
the public comment period (on June 15th) to begin work on these documents. Additional
comments will be sent to each drafting team by e-mail as they are received. Where three
or more comments have been received, materials are enclosed for codrafters. Rules
that have received less than three comments/testimony will not be considered until the
June 25 & 26 meeting.

I've attached a current comment compilation, and a public commenter chart.

Attached:

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT1 (05-18-10).doc

RRC - 1-400 [7-2] - Public Comment Complete - REV (05-18-10).pdf

May 19, 2010 Difuntorum E-mail to Drafters, cc RRC re 7.2:

Rule 7.2 Codrafters (MOHR, Julien, Ruvolo):

One of the commenters is our old friend Myles Berman and he expresses concern with the
inclusion of the MR 7.2(c) “office address” requirement. The link provided below is to a NYSB

ethics opinion addressing, in part, the purpose of that requirement. —Randy D.

http://www.nysba.org/AM/Template.cfm?Section=Ethics Opinions& CONTENTID=18770&TEMP
LATE=/CM/ContentDisplay.cfm

May 22, 2010 KEM E-mail to Drafters, cc RRC re 7.2:

I've attached an updated Public Comment chart w/ responses to the three public comments
received. Please let me know if you have any questions. Our submissions are due on
Tuesday, 5/25 @ noon. Please provide me w/ any suggestions and/or additions you might have
by Monday, 5/24 @ 5:00 p.m. Thanks,

Attached:
RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-10).doc
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May 24, 2010 Ruvolo E-mail to KEM, cc RRC re 7.2:

| agree with your comments.

May 25, 2010 KEM E-mail to McCurdy, cc Drafters, Chair & Staff re 7.2:

I've attached XDraft 2 (5/21/10) of the Public Comment Chart for Rule 7.2. Please use the
attached as the materials for this agenda item.

Please let me know if you have any questions. Thanks,

Attached:

RRC - 1-400 [7-2] - Public Comment Chart - By Commenter - XDFT2 (05-21-10).doc

May 31, 2010 Sondheim E-mail to RRC re 7.2:

While | agree with our response to commenter 3 (p.763), | want to point out that the
requirement of an address will have a substantial impact upon many lawyers (perhaps even
more than 1.5 will affect the criminal defense bar). Not only will it affect advertising in the
general print media (for example, the Los Angeles Times ads, most of which do not have
addresses for lawyer advertisers), but also radio commercials, none of which in the Los Angeles
area give an address, as well as advertisements in bar publications.

June 1, 2010 Julien E-mail to RRC re 7.2;

| don't see any required work to be done on the chart. It looks good. Will we prepare the rest of
the document (dashboard, etc.) for the June 24-25 meeting? Sorry for the lack of response until
now. | have been out of the country.

June 1, 2010 Julien E-mail to RRC re 7.2:

| like your response.
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