
From: Kevin Mohr
To: Foy, Linda
Cc: McCurdy, Lauren; pecklaw@prodigy.net; mtuft@cwclaw.com; Difuntorum, Randall; Lee, Mimi;

hbsondheim@verizon.net; kevin_e_mohr@csi.com; kevinm@wsulaw.edu; pwvapnek@townsend.com
Subject: Re: Assignment Materials: III.J. Rule 3.8 [5-110] - Due: January 11, 2010 - Correct Attachments
Date: Tuesday, January 12, 2010 8:05:28 AM
Attachments: RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - DFT2.2 (01-11-10)LQF-KEM.doc

RRC - 5-110 [3-8] - Rule - DFT7 (01-11-10) - Cf. to DFT6.1 (09-01-09) - LAND.doc

Greetings:

I've renamed (to facilitate keeping track of the sundry drafts), made some
formatting changes (no substantive changes), and/or added footers to the
following attached documents:

1.   Public Comment Chart, Draft 2.2 (1/11/10)LQF-KEM.  I've re-sorted
the commenters alphabetically.

2.   Rule, Draft 7 (1/11/10), redline, compared to Draft 6.1 (9/1/09), the
public comment draft.

I don't think we need to update the other documents (Dash, Intro & Rule
& Comment Comparison Chart) until we have a final decision on whether
we will make any further changes to the Rule.

Please let me know if you have any questions.  Thanks,

Kevin

Foy, Linda wrote:

Lauren:
Attached are the (1) Responses to Commenters and (2) Revised Commission’s
Proposed Rule and Comments-REDLINED against Draft 2 1.  I have not had time to
insert and prepare responses to the additional comments referenced in your email
late last week and I am not sure when I will be able to get to them, so I am sending
along the current drafts for inclusion in the e-mail distribution.  I will send along
further revisions as soon as I am able.
Please let me know if you have any questions.
Linda
 
Linda Q. Foy 
Supervising Attorney, Labor and Employment Unit 
Office of the General Counsel 
Judicial Council of California - Administrative Office of the Courts 
455 Golden Gate Avenue 
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Text Box
RE: Rule 3.8 [5-110]
1/22&23/10 Commission Meeting
Open Session Agenda Item III.J.




San Francisco, CA  94102-3688 
TEL 415-865-7688, FAX 415-865-4319
linda.foy@jud.ca.gov 
www.courtinfo.ca.gov 
  
"Serving the courts for the benefit of all Californians" 
 
 
 
 

From: McCurdy, Lauren [mailto:Lauren.McCurdy@calbar.ca.gov] 
Sent: Friday, December 18, 2009 11:58 AM
To: McCurdy, Lauren; Foy, Linda; pecklaw@prodigy.net; mtuft@cwclaw.com
Cc: Difuntorum, Randall; Lee, Mimi; hbsondheim@verizon.net; kevin_e_mohr@csi.com;
kemohr@charter.net; kevinm@wsulaw.edu; pwvapnek@townsend.com
Subject: RE: Assignment Materials: III.J. Rule 3.8 [5-110] - Due: January 11, 2010 -
Correct Attachments
Importance: High
 
Rule 3.8 Drafting Team (FOY, Peck, Tuft):
 
It has been called to my attention that my earlier message concerning this rule
assignment attached documents for Rule 1.14.  I have now attached the documents
for Rule 3.8.
 
Sorry for my confusion.
 
Lauren
 
 
 

From: McCurdy, Lauren 
Sent: Monday, December 14, 2009 3:24 PM
To: linda.foy@jud.ca.gov; pecklaw@prodigy.net; mtuft@cwclaw.com
Cc: Difuntorum, Randall; Lee, Mimi; hbsondheim@verizon.net; kevin_e_mohr@csi.com;
kemohr@charter.net; kevinm@wsulaw.edu; pwvapnek@townsend.com
Subject: Assignment Materials: III.J. Rule 3.8 [5-110] - Due: January 11, 2010
Importance: High
 
Rule 3.8 Drafting Team (FOY, Peck, Tuft):
 
This message provides the assignment background materials for Rule 3.8 on the
January agenda.  The assignment deadline is Monday, January 11, 2010.
 
This message includes the following draft documents:
 

<!--[if !supportLists]-->1.       <!--[endif]-->public comment compilation (full text of
comment letters received)

<!--[if !supportLists]-->2.       <!--[endif]-->public commenter chart (a staff prepared
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RRC - 5-110 [3-8] - Public Comment Chart - By .doc Page 1 of 25 Printed: 1/12/2010 

 

Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

10 Calhoun, Ronald  
District Attorney County of 
Kings 

D Y  I support Rod Pacheco’s comments, listed 
above. 

See RRC Response to comments from Rod 
Pacheco, District Attorney, County of Riverside, 
above. 

4 California District Attorneys 
Association (“CDAA”) 

M  3.8(a) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The rule starts by saying, “A prosecutor in a 
criminal case shall . . . “ without defining 
exactly what constitutes a criminal case.  
Current Rule 5-110 refers to criminal 
charges, before and after the filing of an 
actual case.  The Proposed Rule does not 
make this distinction, giving rise to the 
question of when a prosecutor’s 
responsibility arises.  If Rule 3.8(b) and (c) 
are meant to apply to scenarios when no 
case has been filed in court, it could 
seriously impede law enforcement 
investigations.  However, if by inclusion of a 
definition or comment, the rule makes clear 
that “criminal case” only applies to cases 
that have been filed in court, there is no 
objection. 
CDAA has significant concerns about the 
language “recommending, commencing or 
continuing to prosecute a charge that the 
prosecutor knows or reasonably should 
know is not supported by probable cause.”  

DRAFTER’S NOTE:  Commission should consider 
clarifying--either in the rule, in a comment or by a 
definition—when a prosecutor’s duties under this 
rule are first triggered. 
 
 
 
 
 
 
 
 
 
DRAFTER’S RECOMMENDATION:  Many 
commenters criticized the addition of 
“recommending . . .a charge etc.” on the ground that 
it is vague, has no common use or understanding in 
the context of criminal prosecution, and could result 
in discipline of a lawyer who is only tangentially 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3.8(b) 
 
 
 
 

Current Rule 5-110 is very clear on the 
issue, stating that charges shall not be filed 
“when the member knows or should know 
the charges are not supported by probably 
cause.”  The addition of the “recommending” 
language is unnecessary, and apparently 
seeks to expand the group of persons that 
may face discipline.  To attempt to throw the 
net around any lawyer with whom a 
prosecutor consults is an expansion of the 
rule that would be extremely unfair and 
unwarranted. 
CDAA is concerned about the standard 
“reasonably should know.”  Again, current 
Rule 5-110 states simply, “knows or should 
know.”  The current rule is adequate; the 
addition of the word “reasonably” only 
expands the opportunities to assail a 
prosecutor if, in hindsight, it could be argued 
that a prosecutor was negligently ignorant.   
 
 
It is CDAA’s position that Rule 3.8(b) is 
unnecessary and creates more ambiguity 
than clarity.  CDAA would respectfully 
request that 3.8(b) be thereby deleted. 
This subsection is unclear as to whether the 
duty extends to overseeing law enforcement 

involved in a case.  See full discussion and 
recommendation in response to Commenter Totten, 
above. 
 
 
 
 
 
 
DRAFTER’S RECOMMENDATION:  Several 
commenters expressed concern about the use of 
“reasonably should have known.”  See full 
discussion and principal drafter’s recommendation in 
response to Commenter Totten, above. 
 
 
 
 
The language of proposed paragraph 3.8(b) is 
identical to that of ABA Model Rule 3.8(b) and does 
not require a prosecutor to exercise control or 
authority that he/she does not already have. 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 

3.8(c) 
 
 
 
 
 
 
 
 
 
 

3.8(f) 
 
 
 
 
 

agencies.  If it does, it assumes a level of 
control or influence that may not be available 
between prosecutors and law enforcement in 
many jurisdictions. 
 
We believe existing law and practice more 
than adequately protects the rights of the 
defendants and that proposed Rule 3.8(c) is 
thereby unnecessary.   
There are many reasons why a defendant 
may want to waive a preliminary hearing, 
and to emphasize an apparent prohibition on 
suggesting this course of action is an 
unreasonable interference in the judicial 
process and negotiations between the 
People and a defendant. 
Rule 3.8(c) is not clear on what procedure is 
required to “approve the appearance of the 
accused in propria persona.” 
 
We have major concerns with the proposed 
rule that prosecutors would be expected to 
control what law enforcement officials might 
say publicly about a case.   
CDAA believe that the same standards 
should apply to both prosecutors and 
defense counsel; that is, that neither should 
engage in extrajudicial statements during the 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
DRAFTER’S RECOMMENDATION:  Several 
commenters have objected to proposed paragraph 
3.8(f) on the ground that prosecutors are generally 
or often not in a position to control the conduct of 
other law enforcement personnel.  See full 
discussion and principal drafter’s recommendation in 
response to Commenter Totten, above. 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 

3.8(g) 
 
 
 
 
 
 

Comment 
[13] 

pendency of a filed criminal case nor should 
they allow anyone directly under their 
supervision to do so.  However, once the 
duty of the prosecutor is extended to apply 
to statements by law enforcement, usually 
during a time when the prosecutor does not 
yet have jurisdiction over a case because it 
is still under police investigation, would be to 
set up an unrealistic standard of 
responsibility that a prosecutor in many 
cases would not be able to achieve.  Such a 
proposed rule, in this light, is unwise and 
unfair. 
 
 
CDAA agrees wholeheartedly with the 
Minority Opinion explained in Rule 3.8(g).  
This disclosure requirement standard 
already exists in numerous cases following 
Brady v. Maryland and its progeny.  
Imposing discipline on a prosecutor who 
incorrectly (in hindsight) evaluates such 
material would also be patently unfair. 
 
We believe that Comment [13] should be 
applied to all subsections of Proposed Rule 
3.8.  That is, there should be a “good faith” 
exception to holding a prosecutor liable for 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The Commission considered the scope of a “good 
faith”” exception to the rule and decided that it 
should apply only in the post-conviction situation as 
described in proposed Comment [13] 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 

542



RRC - 5-110 [3-8] - Public Comment Chart - By .doc Page 5 of 25 Printed: 1/12/2010 

Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

violation.   
 
 
 

 
 
 
 
 
 
 
.  
 
 

11 Cline, Philip  
District Attorney County of 
Tulare 

D Y 3.8(a) 
 
 
 
 
 
 
 
 
 
 

The change in the language from Model 
Rule 3.8(a) to Proposed Rule 3.8(a) creates 
two significant concerns.  First, by changing 
the language from prosecuting to 
recommending to prosecute, it appears that 
there is an attempt to include any attorney 
with whom a prosecutor consults in the 
prosecution of the case.  This would not only 
be extremely unfair and unwarranted, it 
would have an extreme chilling effect on the 
consultation and discussion of cases prior to 
filing. 
Second, by adding the language “reasonably 
should know is not supported by probable 
cause” diminishes rather than enhances the 

DRAFTER’S NOTE:  Several commenters 
expressed concern about the use of “reasonably 
should have known.”   See full discussion and 
principal drafter’s recommendation in response to 
Commenter Totten, above. 
 
 
 
 
 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 

3.8(f) 
 
 
 
 
 
 
 
 
 
 

state goal of greater certainty to prosecutors.  
It is unclear who defines the lowered 
knowledge standard.  Who decides what a 
prosecutor should “reasonably” know?  
When does ignorance become negligent 
ignorance?  The concern is that in any case 
in which there is an acquittal, a complaint of 
“negligent ignorance” could arise.  The fact 
remains that some cases need to be tried 
before a jury, and some cases will be lost for 
any number of reasons that have nothing to 
do with whether the prosecutor “reasonably 
should” have believed the probable cause 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

3.8(g)(h) I agree with the minority’s position on 
Proposed Rule 3.8(g)(h).  If the conviction 
did not occur in my jurisdiction, how am I to 
know when information is “new, credible and 
material creating a reasonable likelihood. . . 
.”  This imposes an obligation on us to step 
outside of our role as prosecutor and 
conduct investigations into criminal cases 
outside of our jurisdiction in order to protect 
ourselves from accusations of misconduct. 

prosecutor does in fact know that discovered 
evidence creates a reasonable likelihood that the 
defendant did not commit the offense of which the 
defendant was convicted.  A prosecutor who 
discovers evidence related to a case but who does 
not have any basis to believe that it creates such a 
reasonable likelihood has no duty to act under the 
rule. 
 

6 COPRAC M  3.8(a) 
 
 
 
 
 
 
 
 
 
 

3.8(f) 
 
 

Some members of our Committee prefer the 
adoption of paragraph (a) of ABA Model 
Rule 3.8 rather than proposed Rule 3.8(a).  
They are concerned that it would be difficult 
to fairly judge whether, given all the facts 
and circumstances relating to the case, the 
prosecutor reasonably should have known 
about the evidence.   
 
 
 
 
 
Paragraph (f) should be revised to read “not 
use investigators, law enforcement 
personnel, employees, or other persons 
assisting or associated with the prosecutor in 

DRAFTER’S RECOMMENDATION:  Several 
commenters expressed concern about the use of 
“reasonably should have known.”  See full 
discussion and principal drafter’s recommendation in 
response to Commenter Totten, above. 
 
 
 
 
 
 
 
 
DRAFTER’S RECOMMENDATION:  Several 
commenters have objected to paragraph 3.8(f) on 
the ground that prosecutors are generally or often 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 

Comment 
[9] 

a criminal case to make an extrajudicial 
statement that the prosecutor would be 
prohibited from making under Rule 3.6” 
Prosecutors often have cooperation with 
other agencies, but usually do not have the 
control implied by this proposed rule, given 
the law enforcement officials answer to their 
own chain of command. 
We recommend the deletion of the last two 
sentences of Comment [9] (in the clean 
draft) for the same reason. 

not in a position to control the conduct of other law 
enforcement personnel.  See full discussion and 
principal drafter’s recommendation in response to 
Commenter Totten, above. 
 
 
 
 
This objection  is addressed by the recommendation 
re proposed paragraph 3.8(f). 

T Lieberstein, Gary D Y  
 
 
 
 
 
 
 

3.8(a) 
 
 
 

We believe that current Rule 5.110 is on 
which currently covers this area more than 
adequately. 
We think Comment [3] is particularly 
important in that you’re stating you don’t 
intend to expand upon the obligations 
imposed upon prosecutors by applicable 
law.  However, when you look at the actual 
rule, we think that this Comment is in conflict 
with some parts of the rule. 
Concerned with the phrase, “a prosecutor in 
a criminal case” as it is not clear.  The 
current rule, 5-110, makes a very clear 
distinction between pre-filing and post-filing 
actions.  When does a criminal case begin 
and when does it end? 

 
 
 
 
 
 
 
 
DRAFTER’S NOTE:  Commission should consider 
clarifying--either in the rule, in a comment or by a 
definition—when a prosecutor’s duties under this 
DRAFTER’S RECOMMENDATION:  Many 
commenters criticized the addition of 
“recommending . . .a charge etc.” on the ground that 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3.8(b) 
 

 
 
 
 
 
 
 
 
 
 
Concerned about the term “recommending” 
and what sort of recommendation is 
prohibited.  The term does not have any 
meaning in our profession.  We suggest 
removing the word “recommending.” 
 
 
 
 
 
“Reasonably should know” causes us some 
concern because it could include facts that 
had not been uncovered or investigated if 

it is vague, has no common use or understanding in 
the context of criminal prosecution, and could result 
in discipline of a lawyer who is only tangentially 
involved in a case.  See full discussion and principal 
drafter’s recommendation in response to Commenter 
Totten, above. 
 
 
DRAFTER’S NOTE:  Several commenters 
expressed concern about the use of “reasonably 
should have known.”  What does the Commission 
intend to capture by this language that is not 
captured by the “knows or should know” language of 
current Rule 5-110? 
 
The language of proposed paragraph 3.8(b) is 
identical to the language of the ABA Model Rule.  It 
does not create an affirmative duty on the part of the 
prosecutor to advise the defendant. 
 
 
 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 
 
 

3.8(f) 

the State Bar determines the prosecutor 
should have found them.  Opens the door to 
second guessing or “Monday morning 
quarterbacking.”  We prefer “should know.” 
 
We are concerned about 3.8(b) in that it 
seems to put a duty on the prosecution that 
we have an obligation to ensure that the 
police are making sure that they have 
advised of the right to counsel.  We have no 
control over this aspect of law enforcement 
behavior. 
 
 
We are concerned with 3.8(f) in that the rule 
subjects a prosecutor to discipline, including 
potential disbarment, for statements made 
by independent police departments.  This is 
very troubling and prosecutors should not be 
accountable for statements made by 
individuals over whom they have no 
supervision. 
 
 
Our concern with 3.8(g) is how is a 
prosecutor from one county/jurisdiction 
supposed to know if discovered information 

 
 
 
 
 
 
 
 
 
 
DRAFTER’S NOTE:  Several commenters have 
objected to paragraph 3.8(f) on the ground that 
prosecutors are generally or often not in a position to 
control the conduct of other law enforcement 
personnel.  See full discussion and principal drafter’s 
recommendation in response to Commenter Totten, 
above. 
 
 
Proposed rule 3.8(g) only imposes a duty where the 
prosecutor does in fact know that discovered 
evidence creates a reasonable likelihood that the 
defendant did not commit the offense of which the 
defendant was convicted.  A prosecutor who 
discovers evidence related to a case but who does 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 

548



RRC - 5-110 [3-8] - Public Comment Chart - By .doc Page 11 of 25 Printed: 1/12/2010 

Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

is material or credible evidence that would 
lead toward exoneration in another 
county/jurisdiction in another part of the 
state? 
 

not have any basis to believe that it creates such a 
reasonable likelihood has no duty to act under the 
rule. 

9 Los Angeles County Bar 
Association, Professional 
Responsibility and Ethics 
Committee 

M Y 3.8(d) 
 
 
 
 

3.8(e) 
 
 
 
 
 
 
 
 

3.8(g) 
 
 

Section (d) pertains to prosecutors’ 
disclosure obligations.  PREC recommends 
that the Section include both statutory and 
constitutional obligations.  For this reason, 
the words “statutory and” should be inserted 
before the word “constitutional” in line one. 
Section (e) implicates prosecutors’ use of 
lawyers as witnesses against their current or 
former clients.  This issue implicates 
prosecutors’ ethical obligations in criminal 
cases as well as related civil matters, such 
as habeas corpus cases and extradition 
proceedings, which also are handled by 
prosecutors.  PREC recommends that the 
Section explicitly encompass civil 
proceedings that are related to criminal 
matters.   
 
With regard to Section (g), PREC 
recommends that no geographic limitation 
be placed on prosecutors’ obligation to 
“promptly disclose that evidence to the 
defendant unless a court authorizes delay” 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
The Commission determined that when the 
conviction at issue was obtained outside the 
prosecutor’s jurisdiction, the prosecutor’s duties 
should not be as strenuous as when the conviction 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(presently in (g)(2)(A)).  Accordingly, PREC 
recommends that the Rule read: 
“(g) When a prosecutor knows of new, 
credible and material evidence creating a 
reasonable likelihood that a convicted 
defendant did not commit an offense of 
which the defendant was convicted, the 
prosecutor shall: 

(1) promptly disclose that evidence to an 
appropriate court or authority; 

(2) promptly disclose that evidence to the 
defendant unless a court authorizes 
delay; and 

(3) if the conviction was obtained in the 
prosecutor’s jurisdiction, undertake 
further investigation or make 
reasonable efforts to cause an 
investigation to determine whether the 
defendant was convicted of an 
offense that the defendant did not 
commit.” 
 

was obtained in the prosecutor’s jurisdiction.  In the 
former case, it should be sufficient for the prosecutor 
to notify the relevant court or authority. 

8 Los Angeles County District 
Attorney’s Office 

D Y  We urge the Commission not to adopt, as 
presently drafted, proposed Rule 3.8.  While 
this Department supports many of the 
requirements contained in the proposed rule, 
there are provisions which are unclear and 
may inhibit prosecutors’ obligations to 

The Commission has provided the public and 
interested stakeholders ample time and opportunity 
to provide input on the proposed rule, and many 
stakeholders have in fact attended RRC meetings to 
address their concerns and suggestions regarding 
the rule.   

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

enforce the law.   

3 Orange County Bar 
Association 

M Y 3.8(a) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The language of the ABA Model Rule is 
clear and ensures client protection.  The 
Commission’s proposal to include 
“recommending, commencing, or continuing 
to prosecute a charge” could have a chilling 
effect upon discussions preceding the actual 
filing of a charge.  Moreover, the 
Commission’s language is internally 
inconsistent, in that the introductory phrase 
that a “prosecutor in a criminal case shall . . 
.” connotes that a criminal lawsuit has been 
initiated, and would therefore exclude the 
“recommending” phase of the litigation. 
 
 
 
The OCBA opposes the inclusion of the 
phrase “or reasonably should know” on the 
grounds it (1) is vague as to whether an 
objective or subjective test would be applied, 
(2) would impose disciplinary consequences 
for potential negligence, and (3) would be 
impractical as applied, since it would require 
review of a prosecutor’s work product at 
each stage of the prosecution to determine 
what the prosecutor should have known 

DRAFTER’S RECOMMENDATION:  Many 
commenters criticized the addition of 
“recommending . . .a charge etc.” on the ground that 
it is vague, has no common use or understanding in 
the context of criminal prosecution, and could result 
in discipline of a lawyer who is only tangentially 
involved in a case.  See full discussion and 
recommendation in response to Commenter Totten, 
above. 
 
 
 
 
 
 
DRAFTER’S RECOMMENDATION:  Many 
commenters objected to the language “reasonably 
should know.”  See full discussion and principal 
drafter’s recommendation in response to Commenter 
Totten, above. 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 

Comment 
[7] 

regarding whether the charges are 
supportable. 
In Comment [7], the OCBA suggests that the 
Commission delete the word “genuine” as 
unnecessary.   

 
 
 
 
 
 

5 Pacheco, Rod 
District Attorney, County of 
Riverside 

D  3.8(b) 
 
 
 
 
 
 
 
 

3.8(d) 
 
 
 
 
 

Proposed Rule 3.8(b) creates an affirmative 
duty upon prosecutors to ensure that an 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 

3.8(e) 
 
 
 
 
 
 
 
 
 
 
 
 
 

added by the Comment (i.e., “comply with all 
constitutional obligations, as defined by 
relevant case law”), I am concerned about 
the rule’s apparent requirement that the 
prosecution affirmatively advocate mitigating 
evidence on behalf of the defense. 
As such, I recommend removing the 
language “and to the tribunal” from Proposed 
Rule 3.8(d). 
I object to requirements (2) and (3) and 
unnecessary and unfairly exposing 
prosecutors to discipline.  If the prosecution 
has determined that the information sought 
is not privileged or work product (and thus 
there would be no infringement upon the 
attorney-client privilege), the prosecutor’s 
presentation of evidence and duty to 
advocate on behalf of the People should not 
be limited by such artificial constraints.   
There is no meaningful public policy or 
rationale to support requirements (2) and (3) 
other than a desire to shield defense 
attorneys.  In sum, this rule would hamper 
the ascertainment of truth which is essential 
to the fair administration of justice. 
Accordingly, I propose deleting requirements 
(2) and (3). 
I strongly oppose this rule as it is overbroad, 

 
 
 
 
 
 
 
The language of proposed paragraph 3.8(e) 
substantially follows that of the ABA Model Rule.  
Requirements (2) and (3) are intended to protect the 
attorney-client relationship from compromise or 
undue interference from subpoenas issued by a 
prosecutor in a grand jury or other criminal 
proceeding. 
 
 
 
 
 
 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

3.8(f) 
 
 
 
 
 
 
 
 
 

3.8(h) 

ambiguous, and unfairly subjects 
prosecutors to discipline for statements of 
others, even individuals over which the 
prosecutor has no direct supervision.  The 
Proposed Rule appears to have no outer 
limits regarding over whom the prosecutor 
must exercise control and the steps the 
prosecutor must take to avoid discipline.   
Accordingly, I recommend deletion of this 
Proposed Rule. 
 
 
Proposed Rule 3.8(h) sets forth a 
heightened degree of responsibility for 
prosecutors when they know of “clear and 
convincing evidence” of a defendant’s 
innocence.  While the Proposed Comment 
cites examples of steps a prosecutor may 
take to “remedy” a conviction, the outer limits 
of this proposed affirmative obligation remain 
ambiguous and the Proposed Rule leaves 
prosecutors with little guidance as to the 
specific actions they must take in order to 
avoid discipline under this section.  I 
recommend the Commission clarify the 
obligations proposed by this rule. 

DRAFTER’S RECOMMENDATION:  Several 
commenters have objected to paragraph 3.8(f) on 
the ground that prosecutors are generally or often 
not in a position to control the conduct of other law 
enforcement personnel.  See full discussion and 
principal drafter’s recommendation in response to 
Commenter Totten, above. 
 
 
 
 
Proposed paragraph (h) is framed in terms of a 
prosecutor “taking steps to remedy the conviction” in 
order to capture the wide range of possible actions 
that may be appropriate in various circumstances.  
The illustrations provided in proposed Comment [12] 
provide guidance regarding what might constitute 
appropriate steps to remedy in particular situations. 

12 Rackauckas, Tony  
District Attorney County of 

D Y  I am in complete agree with the arguments 
advanced by Rod Pacheco (above).  I 

See RRC Response to comments from Rod 
Pacheco, District Attorney, County of Riverside, 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

U.S. Constitution.   
Please do not adopt this rule as it stands. 

1 Totten, Gregory D.  
Ventura County District 
Attorney 

D (in 
part) 

Y 3.8(a) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Proposed rule 3.8(a) broadens the liability of 
prosecutors in several ways that go beyond 
both rule 5-110 and ABA Model Rule 3.8.  
First, it extends the “reasonably should 
know” standard to the case after filing.  
Prosecutors often have large caseloads and 
have to prioritize when they will work on 
each case.  Prosecutors also often receive 
“hand-off” cases that have previously been 
assigned to another prosecutor.  If a 
prosecutor has received reports that 
arguably negate probable cause but has not 
yet read them because he or she was 
working on other cases, the State Bar could 
argue that he prosecutor has acted 
unethically in failing to act on information he 
“should have known.”  The current 
requirement that an attorney act competently 
(Rule 3-110; Model Rule 1.1) is an adequate 
standard to address this concern. 
If rule 3.8(a) is enacted as proposed, it will 
further empower the State Bar Court to 
discipline prosecutors for whatever it deems 
the prosecutor should have known.  This 
would conceivably include facts that had not 
even been uncovered or investigated by 
police if the State Bar determines that the 

The Commission discussed the revision of the 
standard from “knows” to “knows or reasonably 
should know” at length and concluded that the 
revised standard provides greater client protection 
and ensures that a prosecutor’s negligent ignorance 
will not excuse compliance with the rule.   
DRAFTER’S RECOMMENDATION:  Several 
commenters expressed concern about the use of 
“reasonably should know/should have known.”  What 
does the Commission intend to capture by the 
addition of “reasonably” that is not captured by the 
existing “knows or should know” language of current 
Rule 5-110, which provides that a member in 
government service should not institute etc. criminal 
charges when the member “knows or should know 
that the charges are not supported etc.”?  The 
“should know” standard already incorporates a 
standard of reasonableness (i.e., the prosecutor 
should know that a charge is supported by probable 
cause if it would be reasonable for him/her to 
conclude, based upon the evidence before him/her, 
that that the charge is supported by probably cause.)  
The principal drafter recommends revising the 
language of ABA Model Rule 3.8 (“knows”) to the 
language of current 5.110 (“knows or should know”) 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

prosecutor, or police agency members of the 
‘prosecution team,” should have found them 
out. 
 
 
The proposed language regarding 
“commencing, or continuing to prosecute a 
charge” is acceptable, but the application of 
the rule to “recommending” a charge is 
problematic and should be deleted.  The rule 
is not clear as to what sort of 
recommendation is prohibited.   
 
 
 
 
 
 
 
 
 
 
 
Even if the language regarding 

 
 
 
 
 
DRAFTER’S RECOMMENDATION:  Many 
commenters criticized the addition of 
“recommending . . .a charge etc.” on the ground that 
it is vague, has no common use or understanding in 
the context of criminal prosecution, and could result 
in discipline of a lawyer who is only tangentially 
involved in a case.  The prohibition against 
“recommending” is not contained in the ABA Model 
Rule 3.8  (language of which is “refrain from 
prosecuting etc.”), current Rule of Professional 
Conduct 5-110 (language of which is “institute or 
cause to be instituted criminal charges etc.”), nor in 
any of the State Variations on the rule.   The lead 
drafter recommends eliminating the reference to 
“recommending” and revise the proposed rule to 
require that the prosecutor refrain from “commencing 
or prosecuting a charge that the prosecutor etc.” 
 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“recommending” a charge is deleted, the rule 
should be amended to add language similar 
to the following: “This rule shall not prohibit 
good faith advocacy on the issue of guilt or 
probable cause.”  This is necessary to allow 
prosecutors to exercise the vigorous 
advocacy expected of all attorneys.   
ABA Model Rule 3.1 requires attorneys to 
assert positions only if they are “not 
frivolous, which includes a good faith 
argument for an extension, modification or 
reversal of existing law.”  But, Rule 3.1 
provides an exception an exception for 
criminal defense attorneys.  They “may 
nevertheless so defend the proceeding as to 
require that every element of the case be 
satisfied.”  Clearly, a defense attorney is not 
prohibited from defending a client even if the 
attorney knows or should know that the 
defendant is guilty.  We do not argue that the 
law should be otherwise.  But, a problem 
arises when there is legitimate issue as to 
whether probable cause exists.  The defense 
can make whatever arguments it wants with 
impunity.  Prosecutors should be able to 
make good faith arguments without fear that 
if the court disagrees, the State Bar will 
discipline the prosecutor. 
The rule is unnecessary.  The court has the 
duty to advise the defendant of the right to 

DRAFTER’S NOTE:  Commission should consider 
adding the proposed language re prosecutor’s “good 
faith advocacy” in a Comment. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

3.8(b) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3.8(c) 
 
 

counsel (Pen. Code Sections 860, 987.)  
There is no reason to shift this responsibility 
to prosecutors, or to discipline the 
prosecutor if the court has failed to comply 
with its statutory duty. 
 
Proposed paragraph 3.8(b) could improperly 
expose prosecutors to discipline for Miranda 
violations by police. 
Comment 1B states that paragraph (b) is not 
intended to expand the obligations imposed 
on prosecutors by applicable law.  But 
neither federal nor California law place upon 
prosecutors the duties laid out in paragraph 
(b), i.e., to make efforts to assure that the 
accused is advised of the right to, and 
procedure for obtaining, counsel, and is 
given reasonable opportunity to obtain 
counsel.  The Comment in effect cancels out 
the rule for California prosecutors.  I 
recommend that 3.8(b) be deleted. 
 
The proposed rule allows the prosecutor to 
seek a waiver of constitutional rights from an 
unrepresented defendant if the court has 
approved the appearance of the defendant 
in propria persona.  But in Comment [2], the 
Commission has deleted the language about 
court approval.  As a result, Comment [2] 

The language of proposed paragraph 3.8(b) is 
identical to that of the ABA Model Rule and does not 
“shift responsibility” for advising the defendant from 
the police or the court to the prosecutor.  However, 
several commenters note that nothing in current law 
imposes an obligation on a prosecutor to “make 
reasonable efforts to assure that  etc.” 
 
DRAFTER’S COMMENT:  Principal drafter requests 
that the Commission consider either (1) narrowing or 
clarifying the scope of proposed paragraph 3.8(b) or 
(2) deleting proposed Comment [1B].  
 
 
 
 
 
 
 
 
 
Because the reference to a tribunal’s having 
approved a defendant’s appearance in propria 
persona has been added to the black letter rule in 
paragraph (c), it has been removed from Comment  

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 
 
 

3.8(d) 
 
 
 
 
 
 
 
 
 
 
 
 

infractions is problematic.  The defendant 
has no right to appointed counsel, and most 
represent themselves.  The proposed rule 
would apparently prohibit a discussion 
between the prosecutor and the defendant 
regarding waiving trial and pleading guilty, 
until the court makes a ruling “approving” 
self-representation. 
 
The language added by the Commission, 
“comply with all constitutional obligations, as 
defined by relevant case law regarding,” is 
important.  Without this language, the rule 
would overstate the prosecution’s disclosure 
obligations, and would improperly subject a 
prosecutor to discipline for failure to disclose 
even immaterial evidence that conceivably 
might be favorable. 
Comment [3] is helpful in clarifying that a 
prosecutor should not be disciplined for 
conduct that was lawful at the time it 
occurred.   
 
 
The rule would create an imbalance between 
prosecutors and defense attorneys.  
Prosecutors would be expected to take 
reasonable care to prevent “investigators, 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

TOTAL =__     Agree = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

3.8(f) law enforcement personnel, employees or 
other persons assisting or associated with 
the prosecution” from making certain 
extrajudicial statements.   
But under Model Rule 5.3, a defense 
attorney would have a comparable 
responsibility only as to persons over which 
the attorney has “direct supervisory 
authority.”  Public release of inflammatory or 
inadmissible information from the defense 
can be just as damaging to the cause of 
justice as such statements from the 
prosecution.  The rule should be modified to 
impose comparable responsibilities on 
defense attorneys. 

DRAFTER’S RECOMMENDATION:  Several 
commenters have objected to proposed paragraph 
3.8(f) on the ground that prosecutors are generally 
or often not in a position to control the conduct of 
other law enforcement personnel.  The principal 
drafter recommends that the Commission adopt 
either (1) COPRAC’s proposed alternative language, 
which provides that a prosecutor shall not “use 
investigators, law enforcement personnel, 
employees, or other persons assisting or associated 
with the prosecutor in a criminal case to make an 
extrajudicial statement that the prosecutor would be 
prohibited from making under Rule 3.6” or (2) 
Commenter Totten’s recommended language,  
imposing responsibility on the prosecutor only as to 
those persons over whom the prosecutor has “direct 
supervisory authority.” 
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                        Disagree = __ 
                        Modify = __ 
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Rule 3.8 Responsibilities of a Prosecutor. 
[Sorted by Commenter] 
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Comment 
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Paragraph Comment RRC Response 
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Rule 3.8 Special Responsibilities of a Prosecutor 
(Commission’s Proposed Rule Following Review of Public Comments (01/11/10)– Clean VersionRedline against DFT6.1 (09-01-09)) 

 
 
A prosecutor in a criminal case shall: 

 
(a) refrain from recommending, commencing, or continuing to prosecutinge a 

charge that the prosecutor knows or reasonably should know is not 
supported by probable cause; 

 
(b) make reasonable efforts to assure that the accused has been advised of 

the right to, and the procedure for obtaining, counsel and has been given 
reasonable opportunity to obtain counsel; 

 
(c) not seek to obtain from an unrepresented accused a waiver of important 

pretrial rights, such as the right to a preliminary hearing, unless the 
tribunal has approved the appearance of the accused in propria persona; 
 

(d) comply with all constitutional obligations, as defined by relevant case law 
regarding the timely disclosure to the defense of all evidence or 
information known to the prosecutor that tends to negate the guilt of the 
accused or mitigates the offense, and, in connection with sentencing, 
disclose to the defense and to the tribunal all unprivileged mitigating 
information known to the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order of the tribunal; 

 
(e) not subpoena a lawyer in a grand jury or other criminal proceeding to 

present evidence about a past or present client unless the prosecutor 
reasonably believes: 

 
(1) the information sought is not protected from disclosure by any 

applicable privilege or the work product doctrine; 
 

(2) the evidence sought is reasonably necessary to the successful 
completion of an ongoing investigation or prosecution; and 

 
(3) there is no other reasonable alternative to obtain the information; 

 
(f) exercise reasonable care to prevent persons under the immediate 

supervision or direction of the prosecutor, including investigators, law 
enforcement personnel, employees or other persons assisting or 
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(h) When a prosecutor knows of clear and convincing evidence establishing 
that a defendant in the prosecutor's jurisdiction was convicted of an 
offense that the defendant did not commit, the prosecutor shall seek to 
remedy the conviction. 
 

Comment 
 
[1] A prosecutor has the responsibility of a minister of justice and not simply 

that of an advocate.  This responsibility carries with it specific obligations 
to see that the defendant is accorded procedural justice and that guilt is 
decided upon the basis of sufficient evidence, and that special 
precautions are taken to prevent and to rectify the conviction of innocent 
persons.  Competent representation of the sovereignty may require a 
prosecutor to undertake some procedural and remedial measures as a 
matter of obligation.  Applicable law may require other measures by the 
prosecutor.  Knowing disregard of those obligations, or a systematic 
abuse of prosecutorial discretion, could constitute a violation of Rule 8.4. 
 

[2] The term “prosecutor” in this Rule includes the office of the prosecutor 
and all lawyers affiliated with the prosecutor’s office who are responsible 
for the prosecution function. 
 

[3] Paragraph (b) is not intended to expand upon the obligations imposed on 
prosecutors by applicable law.  It does not require a prosecutor to advise 
the accused or a person under investigation of the right to counsel; nor 
does itIt also does not prohibit a prosecutor from advising an accused or 
a person under investigation concerning the constitutional right to 
counsel. 
 

[4] A defendant may waive a preliminary hearing and thereby lose a 
valuable opportunity to challenge probable cause.  Accordingly, 
prosecutors should not seek to obtain waivers of preliminary hearings or 
other important pretrial rights from unrepresented accused persons.  

Paragraph (c), however, does not forbid the lawful questioning of an 
uncharged suspect who has knowingly waived the rights to counsel and 
silence. 
 

[5] The obligations in paragraph (d) apply only with respect to controlling 
case law existing at the time of the obligation and not subsequent case 
law that is determined to apply retroactively.  The disclosure obligations 
in paragraph (d) apply even if the defendant is acquitted or is able to 
avoid prejudice on grounds unrelated to the prosecutor's failure to 
disclose the evidence or information to the defense. 
 

[6] The exception in paragraph (d) recognizes that a prosecutor may seek 
an appropriate protective order from the tribunal if disclosure of 
information to the defense could result in substantial harm to an 
individual or to the public interest. 
 

[7] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in 
grand jury and other criminal proceedings to those situations in which 
there is a genuine need to intrude into the lawyer-client or other 
privileged relationship. 
 

[8] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial 
statements that have a substantial likelihood of prejudicing an 
adjudicatory proceeding.  This comment is not intended to restrict the 
statements which a prosecutor may make that comply with Rule 3.6(b) or 
3.6(c). 
 

[9] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which 
relate to responsibilities regarding lawyers and nonlawyers who work for 
or are associated with the lawyer’s office.  Paragraph (f) reminds the 
prosecutor of the importance of these obligations in connection with the 
unique dangers of improper extrajudicial statements in a criminal case.  
In addition, paragraph (f) requires a prosecutor to exercise reasonable 
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care to prevent persons assisting or associated with the prosecutor from 
making improper extrajudicial statements, even when such persons are 
not under the direct supervision of the prosecutor.  Ordinarily, the 
reasonable care standard will be satisfied if the prosecutor issues the 
appropriate cautions to law-enforcement personnel and other relevant 
individuals. 
 

[10] Like other lawyers, prosecutors are also subject to Rule 3.3, which 
requires a lawyer to take reasonable remedial measures to correct 
material evidence that the lawyer has offered when thatthe lawyer comes 
to know of its falsity.  See Comment [12] to Rule 3.3. 
 

[11] When a prosecutor knows of new, credible and material evidence 
creating a reasonable likelihood that a person was convicted of a crime 
that the person did not commit, and the conviction was obtained outside 
the prosecutor’s jurisdiction, paragraph (g) requires prompt disclosure to 
the court or other appropriate authority, such as the chief prosecutor of 
the jurisdiction where the conviction occurred.  If the conviction was 
obtained in the prosecutor’s jurisdiction, paragraph (g) requires the 
prosecutor to examine the evidence and undertake further investigation 
to determine whether the defendant is in fact innocent.  The scope of the 
inquiry will depend on the circumstances.  In some cases, the prosecutor 
may recognize the need to reinvestigate the underlying case; in others, it 
may be appropriate to await development of the record in collateral 
proceedings initiated by the defendant.  The nature of the inquiry or 
investigation must be such as to provide a “reasonable belief,” as defined 
in Rule [1.0(i)], that the conviction should or should not be set aside.  
Alternatively, the prosecutor is required to make reasonable efforts to 
cause another appropriate authority to undertake the necessary 
investigation, and to promptly disclose the evidence to the court and, 
absent court-authorized delay, to the defendant.  Consistent with the 
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant 
must be made through the defendant’s counsel, and, in the case of an 

unrepresented defendant, would ordinarily be accompanied by a request 
to a court for the appointment of counsel to assist the defendant in taking 
such legal measures as may be appropriate.  The post-conviction 
disclosure duty applies to new, credible and material evidence of 
innocence regardless of whether it could previously have been 
discovered by the defense. 
 

[12] Under paragraph (h), once the prosecutor knows of clear and convincing 
evidence that the defendant was convicted of an offense that the 
defendant did not commit, the prosecutor must seek to remedy the 
conviction.  Necessary steps may include disclosure of the evidence to 
the defendant, requesting that the court appoint counsel for an 
unrepresented indigent defendant and, where appropriate, notifying the 
court that the prosecutor has knowledge that the defendant did not 
commit the offense of which the defendant was convicted. 
 

[13] A prosecutor’s independent judgment, made in good faith, that the new 
evidence is not of such nature as to trigger the obligations of sections (g) 
and (h), though subsequently determined to have been erroneous, does 
not constitute a violation of this Rule. 
 

[14] Nothing in this Rule shall be construed as limiting or altering the power of 
a court of this State to control the conduct of lawyers and other persons 
connected in any manner with judicial proceedings before it, including 
matter pertaining to disqualification. See Code of Civil Procedure section 
128(a)(5) and Penal Code section 1424. 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: NOVEMBER 13, 2009 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name Julianne Sylva

* City San Jose

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

jsylva@da.sccgov.org

The following proposed rules can be viewed by clicking on the links below:

Rule 1.2 [n/a] Rule 1.9 [3-310] Rule 2.1 [n/a]
Rule 1.6 [3-100] Rule 1.10 [n/a]                  Rule 3.8 [5-110]
Rule 1.8.2 [n/a] Rule 1.12 [n/a] Rule 8.5 [1-100(D)]
Rule 1.8.13 [n/a] Rule 1.14 [n/a] Discussion Draft [all rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 3.8 Responsibilities of a Prosecutor [5-110]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

I have been an attorney in this state for 20 years and a prosecutor for 19 years. I 
disagree with this rule for two reasons.  

First, I disagree with proposed rule 3.8 because the substitution of the "ordinary 
negligence standard" in this rule is a completely subjective standard and would 
subject prosecutors to years of litigation anytime that they make a disputable 
decision.

Criminal cases are not always cut and dry and witness statements can vary depending 
on the circumstance and crime.  For example, in gang cases and domestic violence 
cases it is not uncommon to have witnesses recant, change their statement or even be 
afraid to come forward early in the case.  This rule may cause prosectuors to only 
file criminal cases against defendants who confess to the crime (hard to penalize 
the prosecutor when a defendant confesses...) Or, prosecutors could use overbroad 
statutes for fear that they will make a mistake.  
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ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

I have been an attorney in this state for 20 years and a prosecutor for 19 years. I disagree with 
this rule for two reasons.  

First, I disagree with proposed rule 3.8 because the substitution of the "ordinary negligence 
standard" in this rule is a completely subjective standard and would subject prosecutors to years 
of litigation anytime that they make a disputable decision.  

Criminal cases are not always cut and dry and witness statements can vary depending on the 
circumstance and crime.  For example, in gang cases and domestic violence cases it is not 
uncommon to have witnesses recant, change their statement or even be afraid to come forward 
early in the case.  This rule may cause prosectuors to only file criminal cases against defendants 
who confess to the crime (hard to penalize the prosecutor when a defendant confesses...) Or, 
prosecutors could use overbroad statutes for fear that they will make a mistake.  

Furthermore, it is great concern to me that the Commission is promoting this rule to "increase 
client protection" without considering the need to promote public safety or even due process as 
defined in the Fifth and Fourteenth Amendments of the United States Constitution.   

Please do not adopt this rule as it stands.  

And PLEASE, get a prosecutor on your Committee to be sure that you have representation from 
all angles:  defense attorneys, who represent their client's interest first and foremost, and 
prosecution attorneys, who protect the public and work to promote public safety. 
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TO: Commission for the Revision of the Rules of Professional Conduct
State Bar of California

FROM: George S. Cardona 
Acting United States Attorney
Central District of California

Karen P. Hewitt
United States Attorney
Southern District of California

Joseph P. Russoniello 
United States Attorney
Northern District of California

Benjamin B. Wagner 
United States Attorney
Eastern District of California

RE: Proposed California Rules of Professional Conduct 3.8(c), (g) and (h) and 8.5(b) 

DATE: November 10, 2009

As an initial matter, we want to thank the Commission for all the hard work it has done in arriving
at its proposed revisions to the California Rules of Professional Conduct and for its willingness to
hear and meaningfully consider views expressed regarding certain of these rules by state, local,
and federal prosecutors.  We write to provide additional comments on three subsections of
Proposed Rule 3.8, Special Responsibilities of a Prosecutor, that we believe could have a
substantial negative impact on the work of the prosecutors in our offices, and a subsection of
Proposed Rule 8.5, Disciplinary Authority – Choice of Law, that we believe could negatively
impact Department Of Justice attorneys, including attorneys in our offices, working on national
investigations that only tangentially involve events occurring in California.    

A. Proposed Rule 3.8(c)

The text of Proposed Rule 3.8(c) is substantially the same as ABA Model Rule 3.8(c), with the
addition of a clause specifying that its prohibition on soliciting waivers of “important pretrial
rights such as the right to a preliminary hearing” from an unrepresented “accused” does not apply
where the court has “approved the appearance of the accused in propria persona.”  ABA Model
Rule 3.8(c) contained this same exception to application of the rule in ABA Comment [2], and we
have no objection to moving this exception from the comment to the rule itself.  We do, however,
seek an addition to Proposed Comment [2] to clarify that the rule is not to be interpreted to
preclude prosecutors and law enforcement agents from seeking waivers of the time for initial
appearance and/or preliminary hearing, an interpretation we believe unwarranted and one that
would negatively impact both law enforcement investigations and attempts by arrested
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1  Federal Rule of Criminal Procedure 5(a) specifies that a “defendant” arrested on a
federal charge within the United States must be brought “without unnecessary delay before a
magistrate judge” for an initial appearance.  Federal Rule of Criminal Procedure 5.1(c) specifies
that, absent the defendant’s consent and a showing of good cause, or the intervening return of an
indictment, a preliminary hearing must be held “no later than 10 days after the initial apperance
if the defendant is in custody and no later than 20 days if not in custody.”  In the federal system,
preliminary hearings are a rarity, as the overwhelming majority of cases are pursued through
indictments obtained either prior to arrest or, if post-arrest, within the time specified under Rule
5.1(c) or a time period extended with the consent of the defendant.  

2

individuals to improve their own positions through cooperation with law enforcement
investigations.  

In the federal system in particular, it is not uncommon for individuals arrested as part of an
ongoing investigation, whether on probable cause or on a warrant premised on a criminal
complaint, to be offered an opportunity to cooperate in the ongoing investigation.  This may occur
before the arrested individual has made an initial appearance in court and so before counsel has
been retained or appointed.  In many circumstances, the ability of such an arrested individual to
cooperate and gain the benefits of that cooperation may be time sensitive (for example, if a
shipment of drugs is anticipated, the individual may have only a short period of time in which he
or she will be able to assist law enforcement agents in recording conversations relating to the
shipment of drugs) and may not be available if a public court appearance is made (which would
reveal that the individual has been arrested and had contact with law enforcement).  Thus, in
many instances, law enforcement agents, often in consultation with an Assistant United States
Attorney (“AUSA”), may ask arrested individuals to waive their rights (conferred by statute, rule,
and/or the Constitution) with respect to the time periods specified for both initial appearance and
preliminary hearing.1  The waiver does not result in the individual being denied either an initial
appearance or a preliminary hearing, but rather, delays those events to enable the individual to
cooperate in an ongoing investigation.  

We do not believe that Proposed Rule 3.8(c) should be interpreted as precluding this practice. 
First, interpreting the proposed rule in this way could in many instances, harm those the Rule is
intended to protect by depriving arrested individuals of a beneficial option that might otherwise
be available, namely, the option of electing to cooperate in anticipation that benefits might later
flow from that cooperation.  See Ohio Rules of Professional Conduct, Rule 3.8, Comparison to
ABA Model Rules of Professional Conduct (“Division (c) is deleted because of its breadth and
potential adverse impact on defendants who seek continuances that would be beneficial to their
case or who seek to participate in diversion programs.”).  Second, interpreting the proposed rule
in this way would run contrary to federal court opinions that have held reasonable delays in
presentment to secure a defendant’s cooperation, and waivers taken to accomplish this, to be
lawful.  See, e.g., United States v. Torres-Rodriguez, No. 08-cr-30126-JPG, 2009 WL 1372975 at
* 8 (S.D. Ill. May 14, 2009) (“the Court believes it is reasonable to delay presentment to a
magistrate in order to continue an interview of a cooperating suspect begun within the safe harbor
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period so long as the interview is not unreasonable in length or conditions.”); United States v.
Berkovich, 932 F. Supp. 582, 588 (S.D.N.Y. 1996) (recognizing that a “defendant may waive his
right to be presented promptly”and finding that defendant “agreed to waive his right to a speedy
presentment in an attempt to obtain the benefits of cooperating with the Government”); United
States v. Pham, 815 F. Supp. 1325 (N.D. Cal. 1993) (“A criminal suspect may waive his Rule 5(a)
right to be brought promptly before a magistrate.”) (emphasis in original).  Third, to the extent the
concern underlying the proposed rule is that prosecutors will unfairly take advantage of
unrepresented individuals to obtain waivers of the time for initial appearance and/or preliminary
hearing, that concern is appropriately addressed by a court’s ability to impose a remedy in any
subsequently-filed criminal case should it find the waiver of time to have been coerced or
otherwise invalid and the resulting delay to be unreasonable.  See Alaska Rule of Professional
Conduct 3.8, Comment (explaining that “Alaska Rule 3.8 does not include paragraph (c) of the
model rule” in part because “[i]f a court determines that a prosecutor has taken unfair advantage
of an unrepresented suspect or defendant legal remedies are already available”); United States v.
Corley, 129 S. Ct. 1558, 1570-71 (2009) (recognizing availability of exclusionary remedy if delay
in presenting defendant to magistrate judge is unreasonable); United States v. Pena Ontiveros,
547 F. Supp. 2d 323, 339-40 (S.D.N.Y. 2008) (recognizing that “a defendant may also waive his
or her right to be presented promptly” but suppressing confession after finding “insufficient
evidence in the record from which to conclude that defendants voluntarily, knowingly, and
intelligently waived their rights to speedy presentment in a timely manner”).  

For all these reasons, we ask that the following sentence be added to Proposed Comment [2] to
make clear that the proposed rule is not to be interpreted to bar prosecutors or those acting at their
direction from obtaining from unrepresented arrestees reasonable waivers of the time for initial
appearance and preliminary hearing:

 “Nor does paragraph (c) forbid prosecutors from seeking from an unrepresented arrestee a 
reasonable waiver of time for initial appearance or preliminary hearing as a means of
facilitating the arrestee’s voluntary cooperation in an ongoing law enforcement
investigation.”

B.  Proposed Rule 3.8(g), (h)

As you know, our offices prosecute all federal crimes in California.  As prosecutors, we and the
United States Department of Justice support the goal of Proposed Rule 3.8(g), (h).  We and the
Department have always held our attorneys to the highest standard of professional conduct and
expect, whenever exculpatory evidence is obtained by our prosecutors, that this evidence will be
disclosed as soon as possible. Moreover, neither we nor the Department would countenance the
continued incarceration of someone who was convicted but later found to be innocent.  When
confronted with credible evidence of a defendant’s innocence, therefore, we and the Department
expect our attorneys promptly to disclose this information to the defendant and/or the court,
whether the information is obtained–pre-trial, during trial, or after conviction. 
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Though we thus agree with the principle underlying Proposed Rule 3.8(g), (h), we take issue with
its text, which is identical to that of ABA Model Rule 3.8(g), (h).  The Department previously
provided to the ABA, and we previously provided to the Commission, modifications to the text of
Model Rule 3.8(g) that we believed would avoid the issue correctly recognized by the minority
objectors, namely, the impossibility of a prosecutor in a jurisdiction different from the jurisdiction
of conviction meaningfully evaluating whether evidence of which that prosecutor becomes aware
is “new, credible and material evidence creating a reasonable likelihood that a convicted
defendant did not commit an offense of which the defendant was convicted.”  (Copies of the letter
and draft language we provided to the ABA and the Commission are attached as Exhibit A.)  The
Commission’s revisions to Proposed Comment [7] attempt to address this issue, and we
appreciate this effort, but we do not believe it goes far enough.  Accordingly, we feel obligated to
object to Proposed Rule 3.8(g), (h) as drafted.  The reasons underlying our objection are as
follows:       

1.  Few states have followed the ABA’s lead in adopting Model Rule 3.8(g), (h).  Based on the
information we have, it appears that since the ABA promulgated Model Rule 3.8(g), (h), only two
states have adopted new rules based on it: Wisconsin and Delaware.  The New York Court of
Appeals recently conclusively rejected a proposal to adopt a rule based on Model Rule 3.8(g), (h). 
Even more recently, on October 2, 2009, the North Carolina State Bar Ethics Subcommittee voted
to recommend to the Ethics Committee that its proposed version of Rule 3.8(g) be rejected
entirely. ABA Model Rule 3.8(g), (h) is likely meeting with a lack of acceptance because state bar
disciplinary authorities regard it as lacking precision, unnecessary, and addressing a subject
matter more appropriately addressed by legislatures and courts handling criminal cases.

2.  There should not be a special rule for prosecutors that applies in cases to which the
prosecutor is a complete stranger.  There is no reason why the rules of professional conduct
should treat a prosecutor who is a stranger to a case any differently than any other member of the
bar who is similarly a stranger to the case. As the minority objectors have recognized, if a
prosecutor learns of evidence tending to show the innocence of a defendant previously convicted
in a prosecution by an office in which the prosecutor has never served, then he is in the same
position as any other lawyer who learns such information.  Like any other lawyer, such a
prosecutor will not be aware of the evidence presented to obtain the conviction, the relative
credibility of the witnesses who testified, or the issues already raised and addressed by the court,
and so will have no more meaningful basis than any other lawyer for assessing whether the
evidence is new, credible, material, and creates a reasonable likelihood that a convicted defendant
did not commit an offense.  Yet, Proposed Rule 3.8(g) would impose the obligation of making
this assessment only on such a prosecutor, and not on any other member of the bar.  

3.  Proposed Rule 3.8(g) encourages unnecessary disclosures that may cast unwarranted
doubt on the actual guilt of correctly convicted defendants.  Because prosecutors who are
strangers to a case will not be in a position to make any meaningful assessment as to whether
evidence is new, credible, and material, they will likely err on the side of disclosing all evidence
other than that apparently frivolous on its face as a means of avoiding any potential for discipline
that might arise from a failure to disclose.  This poses two related issues.  First, to the extent a
chief prosecutor or court receiving such a disclosure recognizes this likelihood, the disclosure
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loses all signaling capacity it might have had – the disclosure will be interpreted not as
representing a prosecutor’s judgment that the particular evidence is significant in any way, but
rather as a rote step taken to avoid discipline without any independent assessment of the weight of
the evidence.  Second, to the extent a chief prosecutor or court receiving such a disclosure fails to
recognize this likelihood, the disclosure will inappropriately be interpreted as signaling that a
prosecutor has actually passed some judgment that the evidence is in fact credible and material,
and puts in doubt the actual guilt of the convicted defendant when in fact this is not the case.  The
over breadth of the obligation imposed by Proposed Rule 3.8(g) thus threatens alternatively to
under- or over- value the weight to be given a prosecutor’s decision to disclose, neither of which
accomplishes what should be the goal of the rule, namely, focusing limited resources on those
instances in which there is a real and meaningful possibility that a defendant has been wrongfully
convicted.  

4.  Proposed Rule 3.8(g) is unclear in many respects which affect the obligations set forth
therein.  First, the term “knows” is undefined in the proposed rule. It is defined elsewhere in the
California Rules to mean “actual knowledge of the fact in question.” California Rule of
Professional Conduct 1.0(f).  But this is singularly unhelpful in the context of Proposed Rule
3.8(g), (h).  Does “knows of new, credible and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted”
require that the prosecutor know of the possible existence of such evidence or that she know that
such evidence actually exist?  This is not a meaningless distinction given the most common
scenario in which we believe this proposed rule will come into play.  Most often, prosecutors
become aware of claims that such evidence exists through letters or other communications from
incarcerated inmates.  Often, these are letters addressed by an inmate convicted in one jurisdiction
to a series of prosecutors in other jurisdictions complaining about the unfairness of the
proceedings in which the defendant was convicted and asserting that the prosecutor who obtained
the conviction engaged in misconduct by concealing from the defendant clear exculpatory
evidence of which the defendant has just become aware, for example, through a conversation with
another inmate who has told the defendant that yet another inmate has asserted that he told the
police that he could corroborate the defendant’s asserted alibi for the time of the crime.  Does a
prosecutor receiving this letter “know” of evidence that could trigger an obligation within the
scope of Proposed Rule 3.8(g)?  The prosecutor is on notice that if everything the defendant
claims is true, another inmate has asserted that there is yet another inmate witness who would
provide testimony that would be relevant to defendant’s asserted alibi.  But without further
investigation, the prosecutor simply cannot “know” whether there actually exists either the inmate
who purportedly spoke to the defendant or the inmate witness who purportedly would corroborate
the defendant’s alibi.  (And, in furtherance of point 2 above, without even more extensive
investigation, a prosecutor outside the jurisdiction of the case of conviction is in no position to
evaluate whether if this evidence in fact exists it is new, credible, material, or creates a reasonable
likelihood that the defendant did not commit the crime of conviction.)

Second, we are concerned by the use of the term “material” without a correlating definition.
While not defined in ABA Model Rule 3.8 or its comments, the term “material” or “materiality”
is used elsewhere in the ABA Model Rules and has been construed broadly to mean important,
relevant to establish a claim or defense, or relevant to a fact finder.  See, e.g., ABA Model Rules
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1.7(a)(2), 3.3(a)(1), 4.1(a); Cohn v. Commission for Lawyer Discipline, 979 S.W. 2d 694, 698
(Tex. App. 1998) (in reference to lawyer’s duty to correct material false statements made to court,
“materiality encompasses matters represented to a tribunal that the judge would attach importance
to and would be induced to act in making a ruling.  This includes a ruling that might delay or
impair the proceeding, or increase the cost of litigation.”).  This meaning of “material” is
referenced in Proposed Comment [6A], which cross-references to Proposed Rule 3.3.  In the
criminal context, however, the term “material” is most often understood as defined in the
Brady/Giglio jurisprudence, the case law incorporated by reference by paragraph (d) of the
proposed rule.  These cases define evidence as being “material” only “if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the proceeding
would have been different. A ‘reasonable probability’ is a probability sufficient to undermine
confidence in the outcome.” United States v. Bagley, 473 U.S. 667, 682 (1985); see also Kyles v.
Whitley, 514 U.S. 419, 434  (1995) (favorable evidence “material” if it “could reasonably be
taken to put the whole case in such a different light as to undermine confidence in the verdict”). 
In the context of Rule 3.8(g), that “materiality” should be subject to this latter interpretation is
reinforced by the further refinement “creating a reasonable likelihood that a convicted defendant
did not commit an offense of which the defendant was convicted[.]”  We believe this is the proper
interpretation of “material” for purposes of Proposed Rule 3.8(g).  Neither the rule nor the
comments, however, make this clear.  Given that the term “material” is subject to differing
interpretations, the use of the term in the proposed rule, without further definition, would leave a
prosecutor uncertain about when disclosure would be required. 

Third, we believe the proposed rule’s use of the term “promptly” is problematic because it may
subject prosecutors, particularly those who have no previous familiarity with the case of
conviction, to being second guessed about the amount of time they take to assess whether
particular evidence of which they become aware triggers a disclosure obligation.  The problem is
compounded by the proposed rule’s ambiguity and lack of direction regarding how much, if any,
inquiry or investigation is anticipated before a prosecutor makes the initial determination whether
evidence is “new, credible, and material.”  Particularly for a prosecutor unfamiliar with a case, the
investigation necessary to make this determination could take substantial time.  Moreover, for
federal prosecutors, certain disclosures may require them to obtain various supervisory approvals
within their own offices or from the Department of Justice in Washington, D.C., or may require
them to seek a court order.  Certain disclosures may also require a prosecutor to take steps related
to the security of a witness or informant prior to disclosure.  All of these steps can take time, time
that may put a prosecutor at risk of being second guessed as to whether his or her disclosure has
been made sufficiently “promptly.”

Fourth, we are concerned with the mandate that a prosecutor “undertake further investigation” or
“make reasonable efforts to cause an investigation.”  Prosecutors do not have general
investigative powers (such as the power to issue subpoenas post-trial) nor do they have the staff
or monetary resources to investigate thousands of claims of “new, credible and material”
evidence.  Moreover, in the federal system, prosecuting offices generally do not have access to
their own investigators, and would have the ability only to request that a federal investigatory
agency (for example, the FBI) undertake an investigation.  And, again in the federal system,
mandating that prosecutors expend, or request that an investigatory agency expend, available
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resources in this fashion, may violate separation of powers principles by permitting the judicial
branch to direct the executive branch on how to allocate and expend resources.  Generally, we
believe that production to the court and the defendant with notice that a prosecutor in the
jurisdiction of conviction has determined that disclosure is required under the standards set forth
in this proposed rule should satisfy a prosecutor’s obligations, as the defendant and the court are
then in position, by appointing counsel and permitting the retention of investigators,  to ensure
that appropriate investigation, if any, is undertaken.  

5.   Proposed Rule 3.8(h) is also unclear in many respects which affect the obligations set
forth therein.  First, similar concerns regarding the use of “knows” in Proposed Rule 3.8(g)
apply to Proposed Rule 3.8(h).  Though Proposed Rule 3.8(h) applies only to prosecutors in the
jurisdiction of the case of conviction, even these prosecutors, when confronted with a claim by a
defendant that evidence satisfying the standard set forth in this proposed rule exists, cannot
“know” whether that claim is valid without engaging in further investigation, yet run the risk of
running afoul of this proposed rule if they, for what they perceive to be valid reasons (which may
include factoring the costs of engaging in such investigation), reject the defendant’s assertion and
elect not to pursue such investigation. 

Second, and perhaps most troubling, is Proposed Rule 3.8(h)’s mandate that a prosecutor “shall
seek to remedy the conviction.”  This phrase is so vague that it utterly fails to give notice of what
a prosecutor is required to do to protect his or her license.  Proposed Comment 8 (which is taken
verbatim from ABA Comment 8) attempts to clarify this mandate but falls short.  Proposed
Comment 8 states that “[n]ecessary steps may include disclosure of the evidence to the defendant,
requesting that the court appoint counsel for an unrepresented indigent defendant and, where
appropriate, notifying the court that the prosecutor has knowledge that the defendant did not
commit the offense of which the defendant was convicted.”  The use of the phrase “may include”
renders the effort at clarification useless, as it implies that a prosecutor faced with what that
prosecutor believes to be clear and convincing evidence of a defendant’s innocence will in some
circumstances be required to do more, with no guidance as to what this more is.  We are
particularly troubled because the suggestion that a prosecutor must do more fails to respect the
balance struck by existing law regarding post-conviction challenges.  Both California and federal
statutes and rules allocate to the defendant the burden of investigating and raising claims of newly
discovered evidence, and to the court the burden of crafting an appropriate remedy for such a
claim that is found to have merit.  In light of this law, it is unclear to us what more a prosecutor
can do to “remedy” a conviction beyond making the required disclosures.  For these reasons in
particular, we continue to believe that Proposed Rule 3.8(h) is unnecessary if Proposed Rule
3.8(g) is appropriately drafted to require disclosures to the defendant and the court, disclosures
that will provide those parties with the information necessary to invoke recognized and existing
procedures intended to ensure that any wrongful conviction is promptly corrected. 

6.  Proposed Comment [9]’s undefined “good faith” exception.  We appreciate the inclusion of
a good faith exception, and believe that such an exception is appropriate.  Proposed Comment [9],
however, which purports to protect prosecutors who have acted in “good faith” in deciding not to
act under Rule 3.8(g) or (h), leaves it unclear whether this is intended to be a subjective standard
based on an analysis of the individual prosecutor’s intent, or an objective standard based on what
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C.  Proposed Rule 8.5(b)(2).

Proposed Rule 8.5(a) establishes California disciplinary authority over California lawyers, where
ever their conduct occurs, and over non-California lawyers if they “provide[] or offer to provide
any legal services in California.”  As a result, lawyers in our offices, who are virtually all
members of the California bar, and any Department of Justice attorney who is admitted in
California, will be subject to discipline in California not only for the cases and investigations they
work in California but for the investigations and cases they work in other jurisdictions.  And,
Department of Justice lawyers, or lawyers from other United States Attorney’s Offices, even if
not admitted in California, may be subject to discipline in California if even a part of the case or
investigation on which they are working requires them to take action in California (for example,
by serving a subpoena on or interviewing an employee of an internet service provider based in
California) even if that action is only a small part of the overall case or investigation.  We
understand this broad extension of disciplinary authority, which mirrors the ABA Model Rule,
but we believe that it makes sense only if the choice of law rule and safe harbor set forth in ABA
Model Rule 8.5(b)(2), or some similar provision, are also adopted as a means of avoiding
potential conflicts between differing disciplinary rules that would put lawyers working multi-
jurisdictional investigations in the often impossible position of reconciling different disciplinary
rules that may apply depending on whether their conduct occurs before or after the investigation
coalesces into a case pending before a tribunal.  By rejecting ABA Model Rule 8.5(b)(2)’s choice
of law rule and safe harbor provision, Proposed Rule 8.5(b)(2) puts our attorneys and DOJ
attorneys working multi-jurisdictional investigations in the potentially impossible position of
having to comply with two different sets of rules that may, particularly given differences between
key California Proposed Rules and the ABA Model Rules, be irreconciliable.  We do not believe
this is appropriate, and urge the Commission to adopt ABA Model Rule 8.5(b)(2), or some similar
provision, as a means of providing uniformity in choice of law rules and ensuring that lawyers
working multi-jurisdictional investigations are not whipsawed by potential application of multiple
rules. 

For conduct in connection with a matter pending before a tribunal, Proposed Rule 8.5(b)(1)
follows ABA Model Rule 8.5(b)(1) in providing a clear choice of law rule – the rules of the
jurisdiction in which the tribunal sits apply, unless that tribunal’s own rules provide otherwise. 
Thus, DOJ lawyers working on a case pending before a tribunal (typically, post-investigation) and
subject to disciplinary authority in both California and some other jurisdiction, will know that in
both disciplinary proceedings the same set of rules will apply, and can comport their conduct to
these rules.  The same will not be true if these same lawyers are working a multi-jurisdictional
investigation that is not yet pending before a tribunal.  For such an investigation, the text of
Proposed Rule 8.5(b)(2) substantially differs from the ABA Model Rule in rejecting the
“predominant effect of the conduct” standard and the “safe harbor”provision.  The substitute
standard, subjecting lawyers to the California rules except where the lawyer “is specifically
required by a jurisdiction in which he or she is practicing to follow rules of professional conduct
different from these rules” will create confusion and uncertainty for those federal government
lawyers admitted in California whose investigations are outside of California or encompass multi
jurisdictional practice. 
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Under Proposed Rule 8.5(b)(2), the California rules are adopted as the choice of law unless a
California admitted lawyer, lawfully practicing in another jurisdiction, is required by the rules of
that jurisdiction to follow a different set of rules.  As stated in Proposed Comment [4], this rule is
intended to apply to those cases in which the lawyer’s conduct is in anticipation of a proceeding
that is likely to be, but not yet before a tribunal, in other words, during the pre-indictment or pre-
litigation phase of a case.  This would appear to mean that a DOJ lawyer, who is licensed in
California, but based in Washington, D.C., and who is engaged in a pre-indictment or pre-
litigation investigation in Pennsylvania, will be subject to the California Rules of Professional
Conduct, even though the case has no nexus to California and no California resident’s interests
are at stake.   However, as soon as the indictment is issued or the lawsuit is filed in Pennsylvania,
then the Pennsylvania Rules will apply to that same lawyer’s conduct.  Arguably, under this
proposed rule, the California admitted federal government lawyer, practicing outside California,
will have to tailor his or her investigation, including the supervision of law enforcement officers
or investigators, differently than his non-California licensed colleagues in the same case, merely
because he is licensed in California.  Moreover, if the state in which the lawyer is practicing, in
our example, Pennsylvania, has adopted ABA Model Rule 8.5(b)(2), the lawyer may also have to
comply with the Pennsylvania rules, which would apply during the investigatory phase under
ABA Model Rule 8.5(b)(2) based on application of the “predominant effect” standard.  The
difficulties posed may be particularly significant in those instances where California’s Proposed
Rules of Professional Conduct and related rules governing the conduct of lawyers in California
differ significantly from the rules of the jurisdiction in which the case is likely filed.  For
example, the permissible exceptions to non-disclosure of client confidences under California’s
Proposed Rule 1.6 (interpreted to be consistent with California Business and Professions Code §
6068) are substantially narrower than those exceptions recognized in Pennsylvania, which has
adopted Model Rule 1.6 (b)(2) (“to prevent the client from committing a criminal act that the
lawyer believes is likely to result in substantial injury to the financial interests or property of
another”) and 1.6(b)(3) (“to prevent, mitigate or rectify the consequences of a client’s criminal or
fraudulent act in the commission of which the lawyer’s services are being or had been used”) or
where an issue concerning the lawyer’s implied authority for disclosure is at issue, a concept that
has also been rejected in California’s Proposed Rule 1.6.   It would also not appear to be in the
interests of either California or its residents to subject federal lawyers overseeing investigations to
different rules of professional conduct in the same case, where the protection of California’s
interests are not at issue.   

For these reasons, we request that Proposed Rule 8.5(b)(2) and Proposed Comment [4] not be
adopted as presently drafted and that either ABA Model Rule Rule 8.5(b)(2) and its
accompanying comments be adopted or, alternatively, that Proposed Rule 8.5(b)(2) be modified
to include an exemption to application of the California rules for cases investigated in anticipation
of litigation in which the likely site of the tribunal for the litigation will be outside California, in
which case the rules of the anticipated tribunal should apply. 

///

///

///
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Conclusion
For the foregoing reasons, we request that additional language be added to Comment [2] to
Proposed Rule 3.8(c) to make clear that the rule does not preclude prosecutors or those acting at
their direction from obtaining from unrepresented arrestees reasonable waivers of the time for
initial appearance and preliminary hearing as a means of enabling the arrestees voluntary to
cooperate in an ongoing investigation.  We also oppose the proposed incorporation of the text of
ABA Model Rule 3.8(g), (h) into the California Rules of Professional Conduct. If the Committee
ultimately concludes that adoption of some variation of these provisions is warranted, we believe
that these provisions should be substantially redrafted along the lines we previously proposed.
Finally, we oppose the adoption of Proposed Rule 8.5(b)(2) and Proposed Comment [4], and
request that the Commission either adopt ABA Model Rule 8.5(b)(2) and its accompanying
comments or modify Proposed Rule 8.5(b)(2) to include an exemption to application of the
California rules for cases investigated in ancitipation of litigation in which the likely site of the
tribunal for the litigation will be outside California. 
Thank you for this opportunity to comment.

605



Exhibit A

606



Department of Justice 
Proposal to Amend ABA Model Rule 3.8(g) and (h)

DRAFT July 16, 2008

(g) upon receipt of evidence that purportedly shows a defendant did not
commit an offense of which the defendant was convicted:

(1) if the prosecutor prosecuted defendant for the offense, is still employed in
the prosecuting jurisdiction, and knows that the evidence is new and
credible and creates a reasonable probability that a defendant did not
commit an offense of which the defendant was convicted:

(i) the prosecutor shall disclose that evidence to the defendant and an
appropriate court or other authority,  or

(ii) undertake further investigation or review, or make reasonable
efforts to cause an investigation to occur.  If the prosecutor
determines, after investigation or review, that the evidence is not
new, not credible, or does not create a reasonable probability that
the defendant did not commit an offense of which the defendant
was convicted, the prosecutor has no further duties under this Rule. 
However, if the prosecutor determines that the evidence is new and
credible and creates a reasonable probability that the defendant did
not commit an offense for which the defendant was convicted, the
prosecutor shall undertake the notifications set forth in subpart
(g)(1)(i).

(2) if the prosecutor did not prosecute the defendant for the offense or
prosecuted the defendant but is no longer employed in the prosecuting
jurisdiction, the prosecutor shall disclose the evidence to the chief
prosecutor for the jurisdiction where the conviction occurred.  Any chief
prosecutor who receives the evidence shall undertake, or ensure that a
subordinate prosecutor undertakes, the steps set forth above in subpart
(g)(1).

*   *   *   *

Comments

*   *   *   *

[7] When a prosecutor who prosecuted a case and is still employed by
the prosecuting jurisdiction receives evidence the prosecutor knows is new and
credible and creates a reasonable probability that a person the prosecutor
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prosecuted was convicted of a crime he did not commit, paragraph (g)(1)(i)
requires disclosure to the defendant and the appropriate court.   Consistent with the
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must be
made through the defendant’s counsel if the defendant is represented.   If the
defendant is no longer represented, disclosure may be made directly to defendant
and may be accompanied by a request to a court for the appointment of counsel to
assist the defendant in taking such legal measures as may be appropriate.  In the
first instance, the prosecutor may elect to undertake further investigation or review
in lieu of disclosure under paragraph (g)(1)(ii).  However, if the prosecutor
determines or confirms after that further investigation or review that the evidence
is indeed new and credible and creates a reasonable probability that the defendant
did not commit a crime for which the defendant was convicted, the prosecutor
must undertake the notifications set forth in paragraph (g)(1)(i).  If the prosecutor
concludes after the investigation or review that the evidence either is not new, not
credible or does not create a reasonable probability that the defendant did not
commit a crime for which the defendant was convicted, no further action is
required under this Rule.

[8] If a prosecutor receives evidence that is purported to show that a defendant
was convicted of a crime the defendant did not commit, and the prosecutor did not
prosecute the defendant or prosecuted the defendant but is no longer employed by the
prosecuting jurisdiction, the prosecutor must disclose the evidence to the chief prosecutor
of the jurisdiction where the conviction occurred if the jurisdiction is known or readily
ascertainable.  The chief prosecutor must undertake the steps set forth in paragraph (g)(1). 

[9] A prosecutor’s independent judgment about whether evidence is
new, credible and creates a reasonable probability that defendant did not commit a
crime for which defendant was convicted shall be reviewed based upon the
prosecutor’s subjective knowledge and intent, including all the information known
to the prosecutor at the time the judgment is made.  A prosecutor shall not be
deemed to have violated this Rule in the absence of a showing that the violation
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INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 
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Your Information
Professional Affiliation Santa Clara County Bar Association Commenting on behalf of an 

organization  

Yes

No

* Name Jil Dalesandro, President

* City San Jose
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(You will receive a copy of your 
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Rule 1.2 [n/a] Rule 1.9 [3-310] Rule 2.1 [n/a]
Rule 1.6 [3-100] Rule 1.10 [n/a]                  Rule 3.8 [5-110]
Rule 1.8.2 [n/a] Rule 1.12 [n/a] Rule 8.5 [1-100(D)]
Rule 1.8.13 [n/a] Rule 1.14 [n/a] Discussion Draft [all rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 3.8 Responsibilities of a Prosecutor [5-110]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

The Santa Clara County Bar Association (SCCBA) fully supports a rule that addresses 
the special responsibilities of a prosecutor but not the ABA Model Rule as 
proposed.  The SCCBA Professional Rules Revision Task Force spent considerable time 
discussing this proposed rule over the course of three meetings, two subgroup 
meetings and one full Task Force meeting.  These meetings included representatives 
from the District Attorney’s Office, the Public Defender’s Office, and County 
Counsel’s Office, which represents the District Attorney’s Office as well as written 
comments on the rule from other District Attorney Offices around the State.  These 
discussions made clear that the RRC proposal to adopt the ABA Model Rule without 
substantial change either to the substance of the rule or the comments to the rules 
needs additional input with a more in-depth discussion that includes criminal 
defense lawyers, prosecutors, public defender’s and other criminal justice experts.  

The ABA Model Rule provides a universal framework for setting out the 
responsibilities of a prosecutor but that there needs to be specifics within that 
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ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

The Santa Clara County Bar Association (SCCBA) fully supports a rule that addresses the 
special responsibilities of a prosecutor but not the ABA Model Rule as proposed.  The SCCBA 
Professional Rules Revision Task Force spent considerable time discussing this proposed rule 
over the course of three meetings, two subgroup meetings and one full Task Force meeting.  
These meetings included representatives from the District Attorney’s Office, the Public 
Defender’s Office, and County Counsel’s Office, which represents the District Attorney’s Office 
as well as written comments on the rule from other District Attorney Offices around the State.  
These discussions made clear that the RRC proposal to adopt the ABA Model Rule without 
substantial change either to the substance of the rule or the comments to the rules needs 
additional input with a more in-depth discussion that includes criminal defense lawyers, 
prosecutors, public defender’s and other criminal justice experts.   

The ABA Model Rule provides a universal framework for setting out the responsibilities of a 
prosecutor but that there needs to be specifics within that framework, which reflect the specifics 
of the jurisdiction where it is being adopted.  Very few, if any, states have adopted the ABA 
Model Rule without adopting fairly significant changes that comport with that jurisdiction’s 
statues, case law and practices.  Unlike most of the other proposed RRC rules, this Model Rule 
seems not to have had the kind of input from prosecutors and other criminal lawyers or criminal 
justice experts that has been afforded other rules that affect particular classes of attorneys, such 
as those that have impacted the public attorney sector of city attorneys and county counsel.  The 
vetting that this rule needs is too expansive for the SCCBA Task Force to undertake in order to 
suggest amendments to the Model Rule. 

As further support for the SCCBA’s position that there should be a rule on the special 
responsibilities of prosecutors but that the rule should be carefully drafted to include the type of 
conduct that is critical to California prosecutors, see, e.g., Pottawattamie County, Iowa, et al., 
Petitioners v. Curtis W. McGhee, Jr., et al, No. 08-1065.  This case addresses an issue dealing 
with the scope of immunity for prosecutorial misconduct during the course of the investigation of 
a case that ultimately went to trial. The 8th Circuit Court found that prosecutorial immunity did 
not extend to the conduct in question.  In arguing on appeal in an amicus brief for the reversal of 
the court’s holding, the National Association of Assistant United States Attorneys and the 
National District Attorneys Association note that civil liability is not necessary as a remedy for 
prosecutorial misconduct, noting that  “prosecutors who engage in misconduct may be subject to 
discipline by a variety of institutions, including the prosecutors’ offices themselves, state bar 
associations, and the judges before whom they appear.  And in the most extreme  

cases, prosecutors may themselves face criminal sanctions for their misconduct. “For the entire 
brief go to: http://www.scotusblog.com/wp/wp-content/uploads/2009/03/naausa-amicus-
final.pdf. 

Consequently, the SCCBA strongly recommends that the RRC pull proposed Rule 3.8 from 
Batch 5 to take further time and public input from the appropriate criminal justice participants to 
draft a rule that makes more sense for this jurisdiction.  The Model Rule is much too broad and 
undefined in major respects to be of benefit in its current form.  The proposed rule that results 
from that effort should then be distributed with a future batch of proposed rules for public 
comment.   
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December 14, 2009 McCurdy E-mail to Drafters (Foy, Peck & Tuft), cc Chair, Vice-Chairs & 
Staff: 
 
Rule 3.8 Drafting Team (FOY, Peck, Tuft): 
  
This message provides the assignment background materials for Rule 3.8 on the January agenda.  The 
assignment deadline is Monday, January 11, 2010. 
  
This message includes the following draft documents: 
  
1. public comment compilation (full text of comment letters received) 
2. public commenter chart (a staff prepared chart with the synopsis of comments in draft form and open 

third column for the codrafters recommended response to the comments) 
3. dashboard (staff prepared template) 
4. introduction (text of public comment version of the introduction – this should be updated if there are 

any recommended amendments to the rule) 
5. Model Rule comparison chart (version of chart as issued for public comment)  
6. clean rule text (public comment version – use this clean version to make any changes to the rule, do 

not edit the rule in the Model Rule comparison chart)  
7. state variations excerpt (this does not require any work)  
  
The codrafters are assigned to review any written comments received and to prepare a revised draft rule 
and comment, if any changes are recommended.  The “RRC Response” column on the public commenter 
chart should be filled in with the drafting team’s recommended action in response to the public comment.  
In addition,  we need the drafting team to prepare a completed  dashboard, and to update, as needed, the 
Introduction, and the Explanations in the third column of the Model Rule comparison chart based on the 
revised rule.  Please do not edit the redline-middle column of the Model Rule comparison chart.  Staff is 
available to generate a new redline of the post public comment rule to the Model Rule and will assist in 
completing the middle column of the Model Rule comparison chart. 
  
We are looking for submissions that are as close to final form as possible.  As noted above, please feel 
free to send us your revised clean version of the proposed rule and we will generate a redline comparison 
to the Model Rule for the comparison chart.  Of course, you will still need to complete the Explanation 
column of the Model Rule Comparison Chart.  Lastly, if among the drafters there is a minority view, 
please consider including the minority view in your draft Introduction. 
 
Attached: 
RRC - 5-110 [3-8] - Dashboard - ADOPT - DFT2 (09-03-09).doc 
RRC - 5-110 [3-8] - Compare - Introduction - DFT2.1 (09-03-09)KEM2.doc 
RRC - 5-110 [3-8] - Compare - Rule Explanation - DFT3 (09-03-09)KEM.doc 
RRC - 5-110 [3-8] - Compare - Comment Explanation - DFT3 (04-14-09).doc 
RRC - 5-110 [3-8] - Rule - DFT6.1 (09-01-09) - CLEAN-LAND.doc 
RRC - 5-110 [3-8] - Public Comments Complete (12-14-09).pdf 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - DFT1 (12-14-09)AT.doc 
RRC - 5-110 [3-8] - State Variations (2009).pdf 
 
 
December 14, 2009 McCurdy E-mail to Drafters, cc Chair, Vice-Chairs & Staff: 
 
Rule 3.8 Drafting Team:  This message provides a copy of the transcript from the November 10, 
2009 public hearing where this rule was addressed at length.  Please consider the comments of 
Gary Lieberstein, beginning at page 3 of the attached PDF.  A synopsis of Mr. Lieberstein’s 
comments has been added to the end of the public comment chart. 
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January 8, 2010 McCurdy E-mail to Drafters, cc Chair, Vice-Chairs & Staff: 
 
Rule 3.8 Drafting Team (FOY, Peck, Tuft): 
 
This message provides an updated commenter chart adding the following previously omitted 
comments: 
 
1.       Santa Cruz County DA 
 
2.       US Attorney’s Office, George Cardona 
 
3.       Solano County DA 
 
4.       SDCBA 
 
These comments were included in the full text comment compilation provided in the earlier 
assignment materials, but they didn’t make it into the chart.  
 
If you have already completed work on the commenter chart, please copy the columns for these 
comments (entries 14 - 17 on the attached chart) into your chart and add your recommended 
responses. 
 
Attached: 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - DFT2 (01-06-10)AT.doc 
 
 
January 8, 2010 Foy E-mail to McCurdy & KEM, cc Drafters & Staff: 
 
The comparison chart/explanation of changes for the Comments do not appear to track the 
most recent version of the Comments, which (I think, I hope) go from [1] to [13].  I have drafted 
the responses to commentators based upon a 13-comment draft.  Can either of you please 
clarify/confirm? 
 
Thanks very much.  If I am feeling buried keeping track of paper and versions with this rule 
alone, you folks must be embalmed and entombed! 
 
 
January 8, 2010 KEM E-mail to Foy & McCurdy, cc Drafters & Staff: 
 
Please use the numbering that is in the Comparison chart.  We want to keep the reference to 
[1A], [3A], etc., so the remaining comments line up with the Model Rule.  We'll clean up the 
clean version later. 
 
Embalmed?  Not quite yet.  We're still wiggling a bit.  But the straitjackets the Bar will issue all of 
this at the Commission's conclusion will end that as well. 
 
If you're pressed for time and want to send me what you've worked with, I can clean it up with 
the new numbers. 
 
Thanks much. 
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January 8, 2010 McCurdy E-mail to Drafters, cc Chair, Vice-Chairs & Staff: 
 
Please note that, in addition to those comments listed in my message below,  the OCTC’s 
comment was also omitted from the earlier chart.  Please write an explanation for that comment 
as well.  I’ve reattached the revised chart circulated below for ease of reference. 
 
Attached: 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - DFT2 (01-06-10)AT.doc 
 
 
January 11, 2010 Foy E-mail to McCurdy, cc Drafters, Chair & Staff: 
 
Attached are the (1) Responses to Commenters and (2) Revised Commission’s Proposed Rule 
and Comments-REDLINED against Draft 2 1.  I have not had time to insert and prepare 
responses to the additional comments referenced in your email late last week and I am not sure 
when I will be able to get to them, so I am sending along the current drafts for inclusion in the e-
mail distribution.  I will send along further revisions as soon as I am able. 
 
Please let me know if you have any questions. 
 
Attached: 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - DFT2.1 (01-11-10)LQF.doc 
RRC - 5-110 [3-8] - Rule - DFT7 (01-11-10) - Cf. to DFT6.1 (09-01-09) - LAND.doc 
 
 
January 12, 2010 KEM E-mail to McCurdy & Difuntorum, cc Drafters, Chair & Staff: 
 
I've renamed (to facilitate keeping track of the sundry drafts), made some formatting changes 
(no substantive changes), and/or added footers to the following attached documents: 
 
1.   Public Comment Chart, Draft 2.2 (1/11/10)LQF-KEM.  I've re-sorted the commenters 
alphabetically. 
 
2.   Rule, Draft 7 (1/11/10), redline, compared to Draft 6.1 (9/1/09), the public comment draft. 
 
I don't think we need to update the other documents (Dash, Intro & Rule & Comment 
Comparison Chart) until we have a final decision on whether we will make any further changes 
to the Rule. 
 
Please let me know if you have any questions. 
 
Attached: 
RRC - 5-110 [3-8] - Public Comment Chart - By Commenter - DFT2.2 (01-11-10)LQF-KEM.doc 
RRC - 5-110 [3-8] - Rule - DFT7 (01-11-10) - Cf. to DFT6.1 (09-01-09) - LAND.doc 
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January 17, 2010 Kehr E-mail to RRC: 
 
Here are my comments on these materials: 
  

1. The first item in the commenter chart (agenda p. 539) refers to “Rod Pacheco’s 
comments, listed above”, but the Pacheco comment comes later.  The same thing 
happens several time with references to the Totten comments.  This needs to be edited 
once the order of the comments is finalized.  Also, there appears to be some missing 
materials b/c p. 569 lists 17 public while the chart appears to include only 13 public 
comments.  

  
2. With respect to the first CDAA comment (also agenda p. 539), I would think that 

Comment [3] should solve their concern about paragraph (b).  Its message might come 
through more clearly if we were to remove the intention language from its first sentence 
and directly say that the Rule does not expand, etc.  I don’t understand the CDAA 
comment about paragraph (c). 

  
3. There is no response to the CDAA comment on paragraph (c).  It seems to me to imply 

the question of whether, under California or federal law, a prosecutor acts improperly in 
obtaining a waiver of pretrial rights from an unrepresented accused.  I assume the 
answer is “yes” with respect to arrest, search and seizure, line up, charging, etc.  There 
is a separate question as to whether the right to a preliminary hearing is an important 
pretrial right.  Assuming it is, I suggest the following as a reply to the CDAA comment: 
“Whether or not the rights of defendants are adequately protected under existing law and 
practice is not a matter that is pertinent to the Commission’s work.  Instead, the 
Commission’s recommendation of this Rule is based on its agreement with the Model 
Rule concept that certain conduct by prosecutors properly should be subject to 
professional discipline in addition to any other consequences that might result by court 
sanction or otherwise.  The Commission also is not concerned about why an 
(unrepresented) accused might want to waive a preliminary hearing or what the 
procedure is for doing so.  The former is matter for the accused to consider in 
circumstances in which his or her constitutional rights have been protected and the latter 
is a legal issue.”   

  
4. There is no response to the CDAA comment on paragraph (g) (agenda p. 542).  I 

suggest: The Commission’s recommendation of this Rule is based on its agreement with 
the Model Rule concept that certain conduct by prosecutors is a proper subject for 
professional discipline in addition to any other consequences that might result by court 
sanction or otherwise.” 

  
5. I don’t think the Response to the CDAA objection to Comment [13] is adequate b/c it 

merely repeats what the Commission decided without providing any explanation.  I 
suggest: “Comment [13] provides a good faith exception to a prosecutor’s exercise of 
what are by their nature discretionary judgments as to what evidence is “credible and 
material” under paragraph (g) and what evidence is “clear and convincing” under 
paragraph (h).  This tracks the logic of Model Rule 3.8 (g) and its Comment [9].  The 
other Rule provisions do not call on prosecutors to make similar judgments.” 

  
6. I have three suggestions about the Cline comment on paragraphs (g) and (h) and the 

Response (agenda p. 545).   
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a. In the penultimate full line of the Response, I think that “any basis” overstates the 

point.  I think the easiest solution might be to remove the entire sentence.  The 
sentence that precedes it works independently.   

  
b. More substantively, I think we could address the CDAA concern with some 

changes to Comment [11].  In its ninth line, there is a sentence that begins: “The 
scope of the inquiry ....”  I read that as being paired with the sentence that 
precedes it, so as to describe what a prosecutor might do when the conviction 
was in the prosecutor’s jurisdiction.  In other words, there is nothing to suggest 
that a prosecutor has any obligation under this Rule to conduct an investigation 
on a conviction that occurred in another jurisdiction.  Paragraph (g)(1) [another 
jurisdiction] requires only disclosure.  Paragraph (g)(2) [the instant jurisdiction] 
requires more.  My suggestions (all about Comment [11]) are: (i) change the line 
4 reference from “(g)” to “(g)(1”); (ii) change the line 7 reference from “(g)” to 
“(g)(2)”; (iii) beginning at the end of line 9, change “the inquiry” to “an inquiry 
under paragraph (g)(2)”; and (iv) near the end of line 13, change “the inquiry” to 
“a paragraph (g)(2) inquiry”.   

  
c. If these Comment [11] suggestions are accepted, I would reply to the comment 

along these lines: “In light of this comment, the Commission has concluded that 
Comment [11] does not adequately explain the scope of a prosecutor’s duties 
under paragraph (g) and has edited that Comment for clarity.”  Finally, I then 
would refer to this Response in replying to other similar criticisms of paragraph 
(g). 

  
7. There are no Responses to the first two Lieberstein comments.  I suggest: 
  

a. “The Commission agrees that proposed Rule 3.8 materially expands the 
disciplinary consequences for prosecutors, but after reviewing the current and 
proposed rules has concluded that this expansion is appropriate.” 

  
b. “Comment [3] refers only to paragraph (b) of the proposed Rule.  After reviewing 

paragraph (b), the Commission cannot identify that it creates any expansion of 
prosecutors’ obligations.  The only expansion is that prosecutors act under the 
risk of professional discipline for certain conduct that otherwise would be 
improper.” [I think a similar Resopnse is needed to the second Pacheco 
comment at agenda p. 552] 

  
8. To reply to the drafter’s note at agenda p. 547: The use of “reasonably should know” 

utilizes the defined term that will be used in a number of other places in the Rules.  It is: 
“Reasonably should know” when used in reference to a lawyer means that a lawyer of 
reasonable prudence and competence would ascertain the matter in question.”  Using 
the defined term is highly desirable for consistency, and I don’t see any obvious 
difference between it and the current rule’s “should know”.  For the Commission’s 
consideration, our definition of “know” (which is the term used in paragraph (a) by the 
MR) is: means actual knowledge of the fact in question.  A person’s knowledge may be 
inferred from circumstances. 

  
9. Lieberstein’s second criticism of paragraph (b) (at agenda p. 548) is that it seems to 

impose on prosecutors to ensure that police advise of the right to counsel, but the 
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Response (at agenda p. 547) instead says that prosecutors don’t have an obligation to 
advise.  The Response misses the point raised.  I suggest: “Paragraph (b) requires only 
reasonable efforts by prosecutors and does not make them guarantors of police conduct.  
The Commission believes this places the correct burden on prosecutors.” [this error is 
repeated in the Response to Pacheco at agenda p. 552] 

  
10. There is no reply to the LACBA comments on paragraph (d) or on paragraph (e) (both on 

agenda p. 549).  They raise substantive concerns that I hope the Commission will 
consider. 

  
11. It is my recollection that the Commission considered the LACBA recommendation on 

paragraph (g) (beginning at the foot of agenda p. 549) and rejected it b/c, among other 
things, a prosecutor in one jurisdiction often will have no practical way of locating a 
convict in another jurisdiction.  I would expand the Response to include this. 

  
12. I suggest expanding the Response to the L.A.D.A. (agenda p. 550) along these lines: 

“The Commission determined that it is appropriate to adopt proposed Rule 3.8 only after 
carefully considering the corresponding Model Rule, the versions of the Model Rule 
adopted in many other jurisdictions, Restatement section 97, and other sources.  It also 
carefully considered input from many stakeholders who attended RRC meetings to 
express their concerns and who actively participated in RRC deliberations.  Their 
suggestions materially affected the final form of the RRC’s recommendation.”  [I suggest 
removing the mention of how much time was provided b/c there have been many 
complaints about the lack of time provided] [A Response along these lines also might be 
used for the Santa Clara comment at agenda p. 555)] 

  
13. There is no Response to the OCBA criticism of “genuine” in Comment [7].  I suggest: 

“The phrase “genuine need” appears in the corresponding Model Rule Comment, and 
there does not appear to be any materially better alternative.  Simply removing the word 
“genuine” would suggest that prosecutors may subpoena lawyers when there any need 
to do so.  That change would make the Comment inconsistent with paragraph (e), which 
limits prosecutors to situations of genuine need and which describes when there is a 
genuine need for a lawyer’s testimony.”  That said, having looked afresh at Comment [7], 
I have comments of my own: 

  
a. It begins with a statement of intention that, in this situation, makes it appear that 

the Rule defines the conduct of prosecutors rather than stating the conduct for 
which professional discipline is possible.  I suggest revising the Comment to say: 
“Paragraph (e) subjects a prosecutor to professional discipline for intruding on 
the lawyer-client relationship when there is no genuine need to do so.” 

  
b. Also, the Comment adds a reference to “other privileged relationship” while 

paragraph (e) doesn’t seem to deal with any relationship other than that between 
lawyer and client.  My suggestion above therefore omits the additional language. 

  
14. Pacheco raises a substantive point about paragraph (d) at agenda p. 552-53, one to 

which there is no proposed Response.  I note that “and the tribunal” is in the MR.  I hope 
that we will discuss this. 

  
15. There is no Response to the second Sylva comment (agenda p. 555).  I suggest: “This 

proposed Rule does not alter a prosecutor’s duties when seeking a conviction but 
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subjects to professional discipline certain conduct that already is improper.  The 
comment does not suggest how it might decrease public safety or interfere with due 
process.” 

 
 
January 18, 2009 Vapnek E-mail to RRC: 
 
I have reviewed RLK's comments and agree with all of them. 
  
1. Most of the "above"s, referring to Pacheco or Totten comments, will have to be changed to 
"below"s except for the Rackaukas comments at p. 555 of the agenda materials. But if the 
missing commenters are added, look out! 
 
The missing commenters are: OCTC, Santa Cruz DA, George Cardona, and the Solano County 
DA. The San Diego County Bar took no position on 3.8 so need not be in the chart. Lieberstein, 
the DA of Napa County spoke at a public hearing, so isn't on the chart on p.569.  
  
I like the revised rule and comments as appear on pages 565, 566, and 567 of the agenda 
materials. 
 
 
January 18, 2009 KEM E-mail to RRC: 
 
I can go through and simply remove all of the "aboves" and "belows" as the chart is in 
alphabetical order and they will be simple enough to find. 
 
I'll double-check the charts.  We originally sent out a chart that was missing some of the 
commenters.  That occurs because the charts are being created and revised as the Comments 
come in.  The OCTC letter, for example, came in after the public comment period closed and we 
overlooked including it in the first batch of rules.  We caught that omission and did add OCTC to 
a revised chart but it was not used as the starting point for the chart that is in the agenda 
materials. George Cardona's comment was sent to staff apart from the official public comment 
form.  It was attached to his 8.5 comment and got lost in the shuffle.  Paul, thanks for tracking 
down the missing commenters.  To the extent necessary, I'll add the comments to the chart and 
re-send, hopefully later today. 
 
Sorry for the confusion. 
 
 
January 18, 2010 Sondheim E-mail to RRC: 
 
1. It appears to me that Linda intended Totten's comment to be at the beginning since many of 
the RCC Responses to others refer the reader to the RRC response "above."  Although I 
recognize that our public comment chart has been sorted alphabetically, in this instance I 
believe there should be an exception.  Right now the Totten comment is last and it makes more 
sense to me to put it first.  If the Commission decides to leave it as it is, then the reference to 
"above" needs to be changed to "below."  The same move to the beginning should be 
considered with regard to the Pacheco comment.  
 
2.  P. 539: The Commission needs to resolve the issue flagged in the 
"Drafter's Note." 
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3. Responses are missing for the following comments and need to be provided: 
 
   Page 541: Three comments relating to 3.8(c). 
 
   Page 542: Comment relating to 3.8(g). 
 
   Page 543: Last paragraph relating to 3.8(a). 
 
   Page 546: The first two paragraphs of Lieberstein's comment. 
 
   Page 547: Last comment. 
 
   Page 549: Comments regarding 3.8(d) and 3.8(e). 
 
   Page 551: In the Totten response I cannot find anything that would be a response to the last 
sentence of the first paragraph. 
 
   Page 552: Comments regarding [7], 1B and 3.8(d). 
 
   Page 553:  Last sentence regarding 3.8(d).. 
 
   Page 560: First full paragraph and the last paragraph which begins on that page and 
continues on 561. 
 
 
 
4. Page 545: I recommend that we clarify what the prosecutor has to "know" in (g) and (h)  (and 
thereby avoid the many comments made about this) by having them read as follows: 
 

(g) When a prosecutor knows of new, credible and material evidence and knows that 
this evidence creates a reasonable likelihood that...." 
 
(h) When a prosecutor knows of clear and convincing evidence and knows that this 
evidence would establish that...." 

 
I think this is what we intend so why not say so and avoid the amibguity that prosecutors are 
concerned about? 
 
5. P. 546: Commission needs to resolve the "Drafter's Note," but the sentence is incomplete. 
 
6. P. 547: Commission needs to resolve the "Drafter's Note." 
 
7. P. 547, second full paragraph of RRC Response is misplaced and should appear on next 
page.  In any event, I do not believe this is an inadequate reponse to the comment that 
prosecutors have no control over law enforcement with regard to the advice given to 
defendants. Just because the ABA uses this language does not mean that prosecutors are not 
given a duty by 3.8(b). Prosecutors usually are not present when law enforcement talks to an 
arrestee. 
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8. P. 550: I think it is a mistake to indirectly attack the lack of participation by the L. A. D. A.'s 
office.  I think we should simply note that the comment is generalized and that any specific 
issues that may be of concern are responded to in the Commission's responses to other 
commenters. 
 
9. P. 552: see second to fourth sentences of 7, above. 
 
10. P. 553, 3.8(e): I do not believe the RRC Response is an adequate justification for 
requirements (2) and (3).  We say they "are intended to protect the attorney-client 
relationship...."  Pacheco's point is that if the information is not privileged, the subpoena is not 
an "infringement upon the attorney-client privilege," i.e. there is no impact upon the relationship. 
 
11. P. 556: Unless there are at least 5 members of the Commission who object by e-mail prior 
to the deadline, the Drafter's Recommendation will be deemed adopted. 
 
12. P. 557: Unless there are at least 5 members of the Commission who object by e-mail prior 
to the deadline, the Drafter's Recommendation will be deemed adopted. 
 
13. P. 558: We will consider the Drafter's Note. 
 
14. P. 559: We will consider the Drafter's Comment. 
 
15. P. 562: We will consider the Drafter's Recommendation. 
 
16. Nits: 
 
       Page 544, first line: "state" should be "stated." 
 
       Page 546, first paragraph of Lieberstein's comment:  Delete "is on which." 
 
       Page 553, second full paragraph, first line: change "and" to "as being." 
 
 
January 19, 2010 KEM E-mail to RRC: 
 
1.    I've attached Public Commenter Chart, new Draft 2.3 (1/17/10).  I debated myself as to 
whether I should circulate this to the Commission as a whole or only to the drafters.  Well, I won 
... and lost that debate, and so I'm sending it on in PDF.  Although we arguably could put this 
rule off until the February meeting (and there is a good chance we will have to bring it back for 
that meeting), I think we need to (and can) resolve as many of the issues raised as possible at 
our meeting this week.  That's why I'm sending on this new draft of the chart so that we can 
more easily address the issues that have been raised. 
 
2.    I've revised the Commenter Chart as Harry suggested (i.e., I've placed Totten comments 
first but kept the remainder in alphabetical order as is our practice), have added the missing 
commenters (George Cardona for DOJ; Bob Lee, Santa Cruz DA; OCTC; David Paulson, 
Solano DA) and shaded those rows in gray, and incorporated Harry's and Bob's comments in 
the Chart, primarily in footnotes.  Because I went through Bob's comments first, I have not 
referred to those comments Harry submitted where Bob had already addressed Harry's point 
(most of them).  In addition, I have not revised the proposed Rule.  Both Bob and Harry make 
comments concerning revisions to the Rule itself that we need to consider. 
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3.   Responding to Harry's points 11 & 12, below, I note that although characterized a "Drafters' 
Recommendations," the two issues Harry has stated will be deemed approved are the 
recommendations of Linda alone.  They can now be found associated w/ footnotes 4 and 5 in 
the attached charts.  I request that these issues be put to a vote of the entire Commission.  In 
particular, Bob has addressed the issue accompanying footnote 4. 
 
4.   Where further responses are required, I have highlighted that fact in hot turquoise.  Where 
Bob has suggested language, I have highlighted his suggestion in murky gray.  Please note that 
Paul has joined in Bob's recommended language suggestions. 
 
5.   On pages 11-12, I've created separate rows for the CDAA comments on 3.8(g) and (h).  I 
had to do that to force the footnotes to appear w/ the relevant response; otherwise, they would 
appear on page 8 (thank you, Bill Gates). Staff will clean this up once the Commission has 
decided on the appropriate response to the comment. 
 
6.   I've corrected Harry's nits.  They are highlighted in yellow. 
 
7.   I've added some "responses" that simply cross-reference the response to Totten's 
comments.  They are also highlighted in yellow. 
 
8.   In footnote 21, I've responded to Harry's point #10, below.  It is also highlighted in yellow. 
 
9.   As to Harry's point #4, below, re revising paragraphs (g) and (h) to include a second "know," 
I originally agreed with Harry that the additional "know" was the appropriate fix.  I am not so sure 
anymore.  The second "know" appears to take any teeth out of the provision, especially given 
the many comments we've received that prosecutors can't "know" whether the evidence 
"creates a reasonable likelihood".  On the other hand, our definition of know does state that 
"knowledge can be inferred from the circumstances".  Still, our use of the second "know" 
encourage prosecutors to "86" the "hand off" cases they receive so they are not subject to the 
Rule?  I would like us to discuss this further during the meeting. 
 
10.   Finally, I will send a Word version of the attached to the drafters and Staff. 
 
Please let me know if you have any questions. 
 
 
January 19, 2010 KEM E-mail to Drafters, cc Staff: 
 
As promised, I've attached the Rule 3.8 Public Comment Chart, Draft 2.3 (1/17/09), in Word.  
Please let me know if you have any questions. 
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