
1

McCurdy, Lauren

From: Kevin Mohr [kemohr@charter.net]
Sent: Tuesday, August 11, 2009 9:06 PM
To: Mark Tuft
Cc: Ellen R. Peck; Dominique Snyder (Home) (E-mail); Harry Sondheim; Difuntorum, Randall; 

McCurdy, Lauren; Paul W. Vapnek (E-mail)
Subject: RRC - Draft of Rule 1.2 [3-210] - III.I. - August 2009 Meeting 
Attachments: RRC - 3-210 [1-2] - Compare - Rule & Comment Explanation - DFT1.3 (08-11-08).pdf; RRC - 

3-210 [1-2] - Rule - DFT2.2 (08-11-09) - CLEAN.doc; RRC - 3-210 [1-2] - Rule - DFT2.2 
(08-11-09) - Cf. to DFT1-S.doc

Greetings Lauren & Randy: 
 
I've attached the following: 
 
1.   Rule 1.2 [3-210], Draft 1.3 (8/11/09), Rule & Comment Comparison Chart, in a single scaled 
PDF file. 
 
2.   Rule 1.2 [3-210], Draft 2.2 (8/11/09), redline, compared to Draft 1 (7/6/09), the rule considered 
at the July 2009 meeting. 
 
3.   Rule 1.2 [3-210], Draft 2.2 (8/11/09), clean.  This is the rule draft used to create the 
comparisons to MR 1.2. 
 
All that I've added to the draft Ellen circulated to the drafters yesterday are Mark's points.  No 
change to the rule; just put Mark's points in footnotes. 
 
I believe you can include the attached in the agenda mailing.  Thanks, 
 
Kevin 
 
 
On 8/11/09, Mark Tuft wrote:  
I offer the following comments to draft 2.1 to rule 1.2: 
 
1. Note 11 on page 3 (note 10 on page 6 of the chart) should refer 
to rule 1.16(b)(4) rather than to rule 1.6(b)(4).  
 
2. Note 12: I would not get into the level of detail in comment [3] 
on whether it is a good idea to have the authorization in writing. This 
is a practice management point that is more properly the subject of the 
ethics opinion. 
 
3. Note 16:  While I agree that Nichols espouses an important 
concept, it is an appellate court decision dealing with an issue of 
civil liability. The case does not mention or apply this rule. I would 
not include the last sentence in comment [7] on lines 101 - 104.  
 
4.    
 
 

RE: MR 1.2 
8/28&29/09 Commission Meeting 
Open Session Agenda Item III.I.

341



2

Mark L. Tuft 
Cooper, White & Cooper LLP 
201 California St. 
17th Floor 
San Francisco, CA 94111 
(415)433-1900 
(415)765-6215 (Direct Line) 
(415)433-5530 (Fax) 
(415)309-1735 (Cell) 
mailto:mtuft@cwclaw.com 
 
 
 
=================================================  
 
This communication (including any attachments) contains information 
which may be confidential and privileged.  Unless you are the addressee 
(or authorized to receive messages for the addressee), you may not use, 
copy or disclose to anyone the message or any information contained in 
the communication.  If you have received the communication in error, 
please advise the sender by reply e-mail and delete the communication. 
Nothing in this communication should be interpreted as a digital or 
electronic signature that can be used to authenticate a contract or 
other legal document. 
 
IRS Circular 230 Disclosure: In accordance with compliance requirements 
imposed by the Internal Revenue Service, Cooper, White & Cooper LLP 
informs you that any tax advice contained in this communication 
(including any attachments), unless expressly stated otherwise, is not 
intended and may not be used to (i) avoid penalties that may be imposed 
on taxpayers under the Internal Revenue Code or (ii) promote, market or 
recommend to another party any of  the matters addressed herein. 
 
=================================================  
 
 
 
-----Original Message----- 
From: Ellen R. Peck [mailto:pecklaw@prodigy.net]  
Sent: Monday, August 10, 2009 3:06 PM 
To: Mark Tuft; Dominique Snyder (Home) (E-mail) 
Cc: 'Harry Sondheim'; Difuntorum, Randall; McCurdy, Lauren; Paul W. 
Vapnek (E-mail); 'Kevin Mohr' 
Subject: Draft of Rule 1.2 [3-210] August agenda item 
 
Dear Fellow 1.2 Drafting Team Members: 
 
Thanks to Kevin for all of the preparation of the following matters 
regarding proposed rule 1.2 [3-210] .  Please respond to me with your 
comments no later than Tuesday at 5 p.m.  If I do not hear from you by 
then, on Wednesday at 11:30 a.m., I will forward these materials to 
Lauren for inclusion with the August agenda materials.  You may then 
comment by e-mail along with other Commission members. 
 
If you do comment, could other members of the drafting team try to get 
their comments on the comments to me no later than 9 am on Wednesday.  I 
can then make any changes to the draft and get them in by the deadline. 
 
Mark:  Regarding 1.2(d), no substantive changes have been made to your 
excellent work on either the black letter rule or the comments.  We have 
simply renumbered as set forth in the redline version. 
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Only minor changes have been made to the comments respecting 1.2(a) - 
(c). 
 
1.    Attached is the rule draft and comparison chart.  
 
2.    I've also attached Draft 2.1 (8/8/09) of the Rule, compared to  
Draft 1, the draft the RRC considered at the July 2009 meeting. 
 
3.    I've also attached a scaled version of the chart in PDF format. . 
 
If you agree w/ my changes, this is the version we should provide the 
Commission. 
 
4.    There  is also clean version of Draft 2.1. 
 
I would really appreciate hearing from you as soon as possible.  I am 
doing this from my lap top while on vacation in Tahoe.  
 
All the best to all of you.  Ellen 
 
-- 
Ellen R. Peck, Lawyer 
2410 Crestview Estates Place 
Escondido, CA 92027 
Phone: 760-480-2233 
Fax: 760-735-8204 
 
IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed 
by the Internal Revenue Service, we inform you that any U.S.  
tax advice contained in this communication (or in any attachment) is not 
intended or written to be used, and cannot be used, for the purpose of 
(i) avoiding penalties under the Internal Revenue Code or 
(ii) promoting, marketing or recommending to another party any 
transaction or matter addressed in this communication (or in any 
attachment). 
 
This email and any associated files transmitted with it are confidential 
and intended solely for the above named addressees. If you are not the 
named addressee do not disseminate, distribute, copy or alter this 
email.  
Please notify Ellen R. Peck by telephone at 760.480.2233, you will be 
reimbursed for any reasonable costs. 
Warning: ERP has taken reasonable precautions to ensure no viruses are 
present in this email, and cannot accept responsibility for any loss or 
damage arising from the use of this email or attachments. 
 
 
 
   
 
 
--  
Kevin E. Mohr 
Professor 
Western State University College of Law 
1111 N. State College Blvd. 
Fullerton, CA 92831 
714-459-1147 
714-738-1000 x1147 
714-525-2786 (FAX) 
kevin_e_mohr@compuserve.com 
kevinm@wsulaw.edu 
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RRC - 3-210 [1-2] - Compare - Rule & Comment Explanation - DFT1.3 (08-11-08).doc Page 1 of 13 Printed: August 11, 2009 

ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 

Of Authority Between Client And Lawyer  

Commission’s Proposed Rule* 
Rule 1.2 Scope Of Representation And Allocation 

Of Authority Between Client And Lawyer 

Explanation of Changes to the ABA Model Rule 
 
 

 
(a) Subject to paragraphs (c) and (d), a lawyer 

shall abide by a client's decisions concerning 
the objectives of representation and, as 
required by Rule 1.4, shall consult with the 
client as to the means by which they are to be 
pursued. A lawyer may take such action on 
behalf of the client as is impliedly authorized 
to carry out the representation. A lawyer shall 
abide by a client's decision whether to settle a 
matter. In a criminal case, the lawyer shall 
abide by the client's decision, after 
consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and 
whether the client will testify. 

 

 
(a) Subject to paragraphs (c) and (d), a lawyer 

shall abide by a client's decisions concerning 
the objectives of representation and, as 
required by Rule 1.4, shall consult with the 
client as to the means by which they are to be 
pursued.  A lawyer may take such action on 
behalf of the client as is impliedly authorized 
to carry out the representation.  A lawyer shall 
abide by a client's decision whether to settle a 
matter.  In a criminal case, the lawyer shall 
abide by the client's decision, after 
consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and 
whether the client will testify.1 

 
Paragraph (a) is identical to Model Rule 1.2(a). 

 
(b)  A lawyer's representation of a client, including 

representation by appointment, does not 
constitute an endorsement of the client's 
political, economic, social or moral views or 
activities. 

 

 
(b) A lawyer's representation of a client, including 

representation by appointment, does not 
constitute an endorsement of the client's 
political, economic, social or moral views or 
activities.2 

 

 
Paragraph (b) is identical to Model Rule 1.2(b). 

                                            
* Proposed Rule 1.2, Draft 2.2 (8/11/09).  Redline/strikeout showing changes to the ABA Model Rule 
1 RRC Action: At the 7/24-25/09 meeting, the RRC voted 12-1-0 to recommend adoption of MR 1.2(a). See 7/24/09 KEM Meeting Notes, III.E., at ¶. 3A.   
2 RRC Action: At the 7/24-25/09 meeting, MR 1.2(b) was deemed approved See 7/24/09 KEM Meeting Notes, III.E., at ¶. 4.   
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 

Of Authority Between Client And Lawyer  

Commission’s Proposed Rule* 
Rule 1.2 Scope Of Representation And Allocation 

Of Authority Between Client And Lawyer 

Explanation of Changes to the ABA Model Rule 
 
 

 
(c) A lawyer may limit the scope of the 

representation if the limitation is reasonable 
under the circumstances and the client gives 
informed consent. 

 
(c) A lawyer may limit the scope of the 

representation if the limitation is reasonable 
under the circumstances and the client gives 
informed consent.3 

 

 
Paragraph (c) is identical to Model Rule 1.2(c). 

 
(d)  A lawyer shall not counsel a client to engage, 

or assist a client, in conduct that the lawyer 
knows is criminal or fraudulent, but a lawyer 
may discuss the legal consequences of any 
proposed course of conduct with a client and 
may counsel or assist a client to make a good 
faith effort to determine the validity, scope, 
meaning or application of the law. 

 

 
(d)4     (1) A lawyer shall not counsel a client to 

engage, or assist a client5 in conduct 
that the lawyer knows is criminal, or 
fraudulent, or a violation of any law, 
rule, or ruling of a tribunal. 

 
(2) Notwithstanding paragraph (d), but a 

lawyer may discuss the legal 
consequences of any proposed course 
of conduct with a client and may 
counsel or assist a client to make a 
good faith effort to determine the 

 
Paragraph (d) is based on Model Rule 1.2(d), retaining both its 
substance and language.  The single Model Rule paragraph has 
been split into two subparagraphs for clarity: subparagraph (a)(1) 
sets forth the general prohibition and subparagraph (a)(2) clarifies 
what the lawyer is permitted to do. 
 
In addition, the phrase “violation of any law, rule or ruling of a 
tribunal” is added to the scope of the rule for greater protection of 
the public and the fair administration of justice. 
 

                                            
3 RRC Action: At the 7/24-25/09 meeting, the RRC voted 13-0-0 to recommend adoption of MR 1.2(a). See 7/24/09 KEM Meeting Notes, III.E., at ¶. 5A.   
4 RRC Action: At the 7/24-25/09 meeting, the RRC defeated a motion to keep paragraph 1.2(d) separate from Rule 1.2 and number it as Rule 1.2.1 by a 6-6-1 vote. See 
7/24/09 KEM Meeting Notes, III.E., at ¶. 6A.   
Drafters’ Note: Previously, the Commission approved MR 1.2(d), as revised and denominated as proposed Rule 1.2.1. See Post-Public Comment Draft [# 6.1] (6/16/07).   
5 RRC Action: At the 7/24-25/09 meeting, the RRC voted 9-2-1 to restore the Model Rule language as found in the first line of MR 1.2(d). See 7/24/09 KEM Meeting Notes, 
III.E., at ¶. 7A.  Previously, MR 1.2(d)(1) had provided: “(1) A lawyer shall not counsel or assist a client to engage in conduct that the lawyer knows is criminal, fraudulent, or a 
violation of any law, rule, or ruling of a tribunal.” 
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 

Of Authority Between Client And Lawyer  

Commission’s Proposed Rule* 
Rule 1.2 Scope Of Representation And Allocation 

Of Authority Between Client And Lawyer 

Explanation of Changes to the ABA Model Rule 
 
 

validity, scope, meaning or application 
of thea law, rule, or ruling of a tribunal.6 

 

                                                                                                                                                                                                                                                                                        
6 RRC Action: At the 7/24-25/09 meeting, the RRC defeated a motion to restore the Model Rule structure of paragraph (d) to a single paragraph without subparagraphs by a 3-
8-1 vote. See 7/24/09 KEM Meeting Notes, III.E., at ¶. 6A.   
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment  

Commission’s Proposed Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

 
Allocation of Authority between Client and 
Lawyer 
 
[1] Paragraph (a) confers upon the client the 
ultimate authority to determine the purposes to be 
served by legal representation, within the limits 
imposed by law and the lawyer's professional 
obligations. The decisions specified in paragraph (a), 
such as whether to settle a civil matter, must also be 
made by the client. See Rule 1.4(a)(1) for the 
lawyer's duty to communicate with the client about 
such decisions. With respect to the means by which 
the client's objectives are to be pursued, the lawyer 
shall consult with the client as required by Rule 
1.4(a)(2) and may take such action as is impliedly 
authorized to carry out the representation. 
 

 
Allocation of Authority between Client and 
Lawyer 
 
[1] Paragraph (a) confers upon the client the 
ultimate authority to determine the purposes to be 
served by legal representation, within the limits 
imposed by law and the lawyer's professional 
obligations. The A lawyer is not authorized merely by 
virtue of the lawyer’s retention by a client, to impair 
the client's substantial rights or the client’s claim 
itself. Blanton v. Womancare, Inc. (1985) 38 Cal.3d 
396, 404 [212 Cal.Rptr. 151, 156].7  Accordingly, the 
decisions specified in paragraph (a), such as 
whether to settle a civil matter, must also be made 
by the client. See Rule [1.4(ac)(1)]8 for the lawyer's 
duty to communicate with the client about such 
decisions.  With respect to the means by which the 
client's objectives are to be pursued, the lawyer shall 
consult with the client as required by Rule 1.4(a)(2) 
and may take such action as is impliedly authorized 
to carry out the representation, provided the lawyer 
does not violate Business and Professions Code 
section 6068(e) or Rule 1.6.9 

 
 
 
 
Comment [1] is based on Model Rule 1.2, cmt. [1] but makes 
three changes to conform the comment to California law. 
 
First, its adds language and a citation to well-settled California 
authority concerning the allocation of authority between lawyer 
and client. 
 
Second, it substitutes a cross-reference to proposed Rule 1.4(c), 
which expressly sets forth a lawyer’s communication duties 
concerning settlement offers.  Rule 1.4(c) carries forward current 
rule 3-510, which itself conforms to legislative policy in Bus. & 
Prof. Code § 6103.5. 
 
Finally, Comment [1] clarifies that acting with the client’s implied 
authority does not include implied authority to disclose client 
confidential information protected by Bus. & Prof. Code section 
6068(e) or rule 1.6 of these rules.  By clarifying that implied 
authorization does not include implied disclosure of confidential 
information, this provides greater protection to consumers of legal 
services and conforms the rule to current California law and 

                                            
7 Drafters’ Recommendation: Include citation to Blanton, a seminal case in California. 
8 Drafters’ Note: Our proposed Rule 1.4(c), which carries forward the substance of current rule 3-510, specifically addresses a lawyer’s duties concerning communication of 
settlement offers. 
9 Drafters’ Note: At the 7/24-25/09 meeting, the drafters were directed to consider a comment to the effect that a lawyer does not have implied authority to undermine his or her 
duty of confidentiality. See 7/24-25/09 KEM Meeting Notes, III.E., at ¶. 3A.h & i. 
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment  

Commission’s Proposed Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

 
 

proposed Rule 1.6. 
  

 
[2] On occasion, however, a lawyer and a client 
may disagree about the means to be used to 
accomplish the client's objectives.  Clients normally 
defer to the special knowledge and skill of their 
lawyer with respect to the means to be used to 
accomplish their objectives, particularly with respect 
to technical, legal and tactical matters.  Conversely, 
lawyers usually defer to the client regarding such 
questions as the expense to be incurred and 
concern for third persons who might be adversely 
affected.  Because of the varied nature of the 
matters about which a lawyer and client might 
disagree and because the actions in question may 
implicate the interests of a tribunal or other persons, 
this Rule does not prescribe how such 
disagreements are to be resolved.  Other law, 
however, may be applicable and should be 
consulted by the lawyer.  The lawyer should also 
consult with the client and seek a mutually 
acceptable resolution of the disagreement. If such 
efforts are unavailing and the lawyer has a 
fundamental disagreement with the client, the lawyer 

 
[2] On occasion, however, a lawyer and a client 
may disagree about the means to be used to 
accomplish the client's objectives.  Clients normally 
defer to the special knowledge and skill of their 
lawyer with respect to the means to be used to 
accomplish their objectives, particularly with respect 
to technical, legal and tactical matters. Conversely, 
lawyers usually defer to the client regarding such 
questions as the expense to be incurred and 
concern for third persons who might be adversely 
affected.  Because of the varied nature of the 
matters about which a lawyer and client might 
disagree and because the actions in question may 
implicate the interests of a tribunal or other persons, 
this Rule does not prescribe how such 
disagreements are to be resolved.  Other law, 
however, may be applicable and should be 
consulted by the lawyer.  The lawyer should also 
consult with the client and seek a mutually 
acceptable resolution of the disagreement.  If such 
efforts are unavailing and the lawyer has a 
fundamental disagreement with the client, the lawyer 

 
Comment [2] is identical to MR 1.2, cmt. [2], except that the 
specific reference to Model Rule 1.6(b)(4) has been deleted 
because the Commission recommends not adopting that 
subparagraph, which provides a lawyer may withdraw from 
representing a client if: “(4) the client by other conduct renders it 
unreasonably difficult for the lawyer to carry out the employment 
effectively.”  Instead, the Comment now generally points the 
lawyer to proposed Rule 1.16(b), which governs permissive 
withdrawal from the representation. 
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment  

Commission’s Proposed Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

may withdraw from the representation. See Rule 
1.16(b)(4).  Conversely, the client may resolve the 
disagreement by discharging the lawyer. See Rule 
1.16(a)(3). 
 

may withdraw from the representation. See Rule 
1.16(b)(4).10  Conversely, the client may resolve the 
disagreement by discharging the lawyer. See Rule 
1.16(a)(3). 
 

 
[3] At the outset of a representation, the client may 
authorize the lawyer to take specific action on the 
client's behalf without further consultation.  Absent a 
material change in circumstances and subject to 
Rule 1.4, a lawyer may rely on such an advance 
authorization.  The client may, however, revoke such 
authority at any time. 
 

 
[3] At the outset of a representation, the client may 
authorize11 the lawyer to take specific action on the 
client's behalf without further consultation.  Absent a 
material change in circumstances and subject to 
Rule 1.4, a lawyer may rely on such an advance 
authorization.  The client may, however, revoke such 
authority at any time. 

 
Comment [3] is identical to MR 1.2, cmt. [3]. 

 
[4] In a case in which the client appears to be 
suffering diminished capacity, the lawyer's duty to 
abide by the client's decisions is to be guided by 
reference to Rule 1.14. 
 

 
[4] In a case in which the client appears to be 
suffering diminished capacity, the lawyer's duty to 
abide by the client's decisions is to be guided by 
reference to Rule 1.14.12 
 

 
Comment [4] is identical to MR 1.2, cmt. [3]. 

 
Independence from Client's Views or Activities 
 

 
Independence from Client's Views or Activities 
 

 
 
 

                                            
10 Drafters Note/Recommendatoin: The Commission has not recommended adoption of MR 1.16(b)(4), which provides a lawyer may withdraw if “(4) the client insists upon 
taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.”  We recommend that the reference simply be to “Rule 1.16(b).”  
Permissive withdrawal is covered in our proposed Rule at paragraph (b).  Our current draft of Rule 1.16(b) (#6.1, dated 9/29/08) provides: 
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if: 
(1) the client insists upon presenting a claim or defense in litigation, or asserting a position or making a demand in a non-litigation matter, that is not warranted under existing 
law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law; 
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment  

Commission’s Proposed Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

[5] Legal representation should not be denied to 
people who are unable to afford legal services, or 
whose cause is controversial or the subject of 

[5] Legal representation should not be denied to 
people who are unable to afford legal services, or 
whose cause is controversial or the subject of 

Comment [5] is identical to MR 1.2, cmt. [5].  It is consistent with 
legislative policy in Bus. & Prof. Code § 6068(h), which provides it 
is the duty of a lawyer: “(h) Never to reject, for any consideration 

                                                                                                                                                                                                                                                                                        
(2) the client either seeks to pursue a criminal or fraudulent course of conduct or has used the lawyer’s services to advance a course of conduct that the lawyer reasonably 
believes was a crime or fraud; 
(3) the client insists that the lawyer pursue a course of conduct that is criminal or fraudulent; 
(4) the client by other conduct renders it unreasonably difficult for the lawyer to carry out the employment effectively; 
(5) the client breaches a material term of an agreement with or obligation to the lawyer relating to the representation, and the lawyer has given the client a reasonable warning 
after the breach that the lawyer will withdraw unless the client fulfills the agreement or performs the obligation; 
(6) the client knowingly and freely assents to termination of the representation;  
(7) the lawyer believes in good faith that the inability to work with co-counsel makes it in the best interests of the client to withdraw from the representation; 
(8) the lawyer’s mental or physical condition renders it difficult for the lawyer to carry out the employment effectively; 
(9) a continuation of the representation is likely to result in a violation of these Rules or the State Bar Act; or 
(10) the lawyer believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal. 
See also footnote 14, below. 
11 Drafters’ Note/Question: In Cal. Formal Op. 2002-160, we wrote into the facts that the client’s advance authorization of a lawyer to settle claims on the client’s behalf was in 
writing. See Statement of Facts, ¶.1.  To the best of our recollection, we included that fact because we did not want to address the issue whether an advance authorization to 
settle had to be in writing.  Although we would be fine w/ leaving this Comment as is, in light of Blanton’s language re “substantial rights,” we suggest adding the following at the 
end of the Comment: 

Although a client's prior authorization in writing is not required,  a writing  concerning the nature, extent and scope of the authorization can be helpful as a communication 
tool and as a record for future attorney-client communications. 

Drafter Mark Tuft disagrees with this addition. See 8/11/09 Tuft E-mail to Drafters. 
12 Drafters’ Recommendation: The drafters recommend adoption of MR 1.2, cmt. [4]. 
13 Drafters’ Recommendation: Adopt Model Rule 1.2, cmt. [5]. 
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment  

Commission’s Proposed Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

popular disapproval.  By the same token, 
representing a client does not constitute approval of 
the client's views or activities. 
 

popular disapproval.  By the same token, 
representing a client does not constitute approval of 
the client's views or activities.13 
 

personal to himself or herself, the cause of the defenseless or the 
oppressed.” 

 
Agreements Limiting Scope of Representation 
 
[6] The scope of services to be provided by a lawyer 
may be limited by agreement with the client or by the 
terms under which the lawyer's services are made 
available to the client.  When a lawyer has been 
retained by an insurer to represent an insured, for 
example, the representation may be limited to 
matters related to the insurance coverage.  A limited 
representation may be appropriate because the 
client has limited objectives for the representation. In 
addition, the terms upon which representation is 
undertaken may exclude specific means that might 
otherwise be used to accomplish the client's 
objectives.  Such limitations may exclude actions 
that the client thinks are too costly or that the lawyer 
regards as repugnant or imprudent. 
 

 
Agreements Limiting Scope of Representation 
 
[6] The scope of services to be provided by a lawyer 
may be limited by agreement with the client or by the 
terms under which the lawyer's services are made 
available to the client.  When a lawyer has been 
retained by an insurer to represent an insured, for 
example, the representation may be limited to 
matters related to the insurance coverage.  A limited 
representation may be appropriate because the 
client has limited objectives for the representation.  
In addition, the terms upon which representation is 
undertaken may exclude specific means that might 
otherwise be used to accomplish the client's 
objectives.  Such limitations may exclude actions 
that the client thinks are too costly or that the lawyer 
regards as repugnant or imprudent.14 
 

 
 
 
Comment [6] is nearly identical to Model Rule 1.2, cmt. [6], the 
only change being the deletion of “repugnant,” a term found in 
Model Rule 1.16(b)(4), a provision the Commission recommends 
not adopting. See Explanation of Changes, Comment [2], above. 

 
[7] Although this Rule affords the lawyer and client 
substantial latitude to limit the representation, the 

 
[7] Although this Rule affords the lawyer and client 
substantial latitude to limit the representation, the 

 
Comment [7] is based on Model Rule 1.2, cmt. [7] and is identical, 
except that a reference is made to important case law in 

                                            
14 Drafers’ Note/Recommendation: See footnote 10.  The RRC has not adopted the concept of “repugnant” in any rule and recommend its deletion.  However, we recommend 
keeping “imprudent” for want of a better word.  Words such as “frivolous,” “oppressive,” “harassing,” etc., are not the correct standard for limiting the scope of representation.  
The lawyer is already prohibited from urging those kinds of claims by Rule 1.2(d) (“conduct that the lawyer knows is *  *  * a violation of any law, rule, or ruling of a tribunal.”) See 
also proposed Rule 3.1 (“Meritorious Claims and Contentions”).  “ill-advised” is another word, but we might as well keep the the Model Rule word for this important concept. 
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ABA Model Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment  

Commission’s Proposed Rule 
Rule 1.2 Scope Of Representation And Allocation 
Of Authority Between Client And Lawyer   
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

limitation must be reasonable under the 
circumstances.  If, for example, a client's objective is 
limited to securing general information about the law 
the client needs in order to handle a common and 
typically uncomplicated legal problem, the lawyer 
and client may agree that the lawyer's services will 
be limited to a brief telephone consultation.  Such a 
limitation, however, would not be reasonable if the 
time allotted was not sufficient to yield advice upon 
which the client could rely.  Although an agreement 
for a limited representation does not exempt a 
lawyer from the duty to provide competent 
representation, the limitation is a factor to be 
considered when determining the legal knowledge, 
skill, thoroughness and preparation reasonably 
necessary for the representation. See Rule 1.1. 
 

limitation must be reasonable under the 
circumstances.  If, for example, a client's objective is 
limited to securing general information about the law 
the client needs in order to handle a common and 
typically uncomplicated legal problem, the lawyer 
and client may agree that the lawyer's services will 
be limited to a brief telephone consultation.  Such a 
limitation, however, would not be reasonable if the 
time allotted was not sufficient to yield advice upon 
which the client could rely.  Although an agreement 
for a limited representation does not exempt a 
lawyer from the duty to provide competent 
representation, the limitation is a factor to be 
considered when determining the legal knowledge, 
skill, thoroughness and preparation reasonably 
necessary for the representation. See Rule 1.1.  In 
addition, even when the client and lawyer have 
agreed to limit the scope of representation, the 
lawyer may be obligated to apprise the client of other 
claims or remedies that are not within the scope of 
representation. See Nichols v. Keller (1993) 15 
Cal.App.4th 1672.15 
 

California concerning a lawyer’s obligations, intended to enhance 
client protection by apprising lawyers of this important duty. 

 
[8] All agreements concerning a lawyer's 
representation of a client must accord with the Rules 
of Professional Conduct and other law. See, e.g., 

 
[8] All agreements concerning a lawyer's 
representation of a client must accord with the Rules 
of Professional Conduct and other law. See, e.g., 

 
Comment [8] is based on Model Rule 1.2, cmt. [8] and is identical, 
except that references to the California Rules of Court on limited 
scope representation have been added to apprise lawyers of 

                                                                                                                                                                                                                                                                                        
15 Drafters’ Disagreement: We recommend adding a citation to Nichols v. Keller as an illustration of this very important concept. 
 Drafter Mark Tuft disagrees with adding a citation to Keller: “While I agree that Nichols espouses an important concept, it is an appellate court decision dealing with an issue 
of civil liability. The case does not mention or apply this rule. I would not include the last sentence in comment [7]. See 8/11/09 Tuft E-mail to Drafters. 
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Rules 1.1, 1.8 and 5.6. 
 

Rules 1.1, 1.8 and 5.6. See also California Rules of 
Court, Rules 3.35 -3.37 (limited scope rules 
applicable in civil matters generally), and 5.70-5.71 
(limited scope rules applicable in family law matters). 
 

these important provisions for access to justice. 

 
Criminal, Fraudulent and Prohibited 
Transactions  
 
[9] Paragraph (d) prohibits a lawyer from knowingly 
counseling or assisting a client to commit a crime or 
fraud. This prohibition, however, does not preclude 
the lawyer from giving an honest opinion about the 
actual consequences that appear likely to result from 
a client's conduct. Nor does the fact that a client 
uses advice in a course of action that is criminal or 
fraudulent of itself make a lawyer a party to the 
course of action. There is a critical distinction 
between presenting an analysis of legal aspects of 
questionable conduct and recommending the means 
by which a crime or fraud might be committed with 
impunity. 
 

 
Criminal, Fraudulent and Prohibited 
Transactions16 
 
[9] Paragraph (d) prohibits a lawyer from knowingly 
counseling or assisting a client to commit a crime or 
fraud. This prohibition or to violate any rule, 
howeverlaw, or ruling of a tribunal. However, this 
Rule does not preclude theprohibit a lawyer from 
giving an honesta good faith opinion about the 
actualforeseeable consequences that appear likely 
to result fromof a client's proposed conduct. Nor 
does the The fact that a client uses advice in a 
course of action that is criminal or fraudulent ofdoes 
not, by itself, make a lawyer a party to the course of 
action.  There is a critical distinction between 
presenting an analysis of legal aspects of 
questionable conduct and recommending the means 
by which a crime or fraud might be committed with 
impunity. 
 

 
 
 
 
Comment [9] is based on Model Rule 1.2, cmt. [9], but adds 
language primarily to conform to and explain the added scope of 
proposed paragraph (d).  
 
Sentence 1 adds the language of the expanded scope of 
proposed paragraph (d) by adding “or to violate any rule, law or 
ruling of a tribunal.” 
 
Sentence 2 substitutes “prohibit” for “preclude” to clarify that the 
prohibition is mandatory.  It substitutes “good faith” for “honest” to 
change from the subjective standard to an objective standard.  
The words “forseeable consequences  of a client’s proposed 
conduct” have been substituted for “actual consequences that 
appear likely to result from a client’s conduct” for the sake of 
clarification, brevity and to create an objective rather than 
subjective standard. 
 
Non-substantive changes have been made to sentence 3 for 
clarification. 
 

                                            
16 Drafters’ Note: MR 1.2, cmts. [9] to [13], as revised, were previously approved by the Commission. See proposed Rule 1.2.1, Post-Public Comment Draft [# 6.1] (6/16/07). 
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[10] When the client's course of action has already 
begun and is continuing, the lawyer's responsibility is 
especially delicate. The lawyer is required to avoid 
assisting the client, for example, by drafting or 
delivering documents that the lawyer knows are 
fraudulent or by suggesting how the wrongdoing 
might be concealed. A lawyer may not continue 
assisting a client in conduct that the lawyer originally 
supposed was legally proper but then discovers is 
criminal or fraudulent. The lawyer must, therefore, 
withdraw from the representation of the client in the 
matter. See Rule 1.16(a). In some cases, withdrawal 
alone might be insufficient. It may be necessary for 
the lawyer to give notice of the fact of withdrawal and 
to disaffirm any opinion, document, affirmation or the 
like. See Rule 4.1. 
 

 
[10] When the client’s course of action has already 
begun and is continuing, the lawyer's responsibility is 
especially delicate.The prohibition in paragraph 
(d)(1) applies whether or not the client’s conduct has 
already begun and is continuing. The lawyer is 
required to avoid assisting the client, for For 
example, by draftinga lawyer may not draft or 
deliveringdeliver documents that the lawyer knows 
are fraudulent or by suggesting; nor may the lawyer 
counsel how the wrongdoing might be concealed. A 
The lawyer may not continue assisting a client in 
conduct that the lawyer originally supposedbelieved 
was legally proper but thenlater discovers is criminal 
or, fraudulent. The lawyer must, therefore, withdraw 
fromor the representationviolation of any rule, law, or 
ruling of a tribunal.  In any event, the lawyer shall not 
violate his or her duty of protecting all confidential 
information as provided in Business & Professions 
Code section 6068(e)(1).  When a lawyer has been 
retained with respect to client conduct described in 
paragraph (d)(1), the lawyer shall limit his or her 
actions to those that appear to the lawyer to be in 
the best lawful interest of the client in, including 
counseling the matter. See Rule 1.16(a)client about 
possible corrective or remedial action.  In some 
cases, withdrawal alone might be insufficient. It may 
be necessary for the lawyerlawyer’s response is 
limited to give notice of the fact of withdrawallawyer’s 
right and, where appropriate, duty to disaffirm any 
opinion, document, affirmationresign or the like. 
Seewithdraw in accordance with Rule 4.11.16.  

 
Although the concepts contained in Model Rule 1.2, cmt. [10] 
have been retained, the comment has been redrafted to remove 
ambiguity and to create a brighter line for lawyer guidance and 
public protection. 
 
Sentence 1 of the Model Rule comment has been stricken 
because it provides no guidance (i.e., telling a lawyer that a 
situation is delicate provides no guidance concerning conduct).  
Substituted sentence 1 provides guidance by clarifying that a 
lawyer must  comply with subparagraph (d)(1) regardless of the 
temporal status of the client’s conduct. 
 
Sentence 2 strikes language creating ambiguity and clarifies that 
a lawyer may not engage in the conduct described. 
 
Sentence 3 substitutes “believed” for “supposed” and “later” for 
“then” to removed ambiguity and to conform with the proposed 
black letter rule.  
 
Sentence 4 has been added to conform the Comment to statutory 
duties of confidentiality. 
 
Sentence 5 has been added to clarify that the lawyer’s duties are 
consistent with California law. 
 
Sentence 6 retains the Model Rule Comment concept of 
withdrawal but clarifies that the option may be mandatory or 
permissive, depending upon the circumstances. 
 
The last sentence of the Model Rule Comment concerning 
disaffirmation of “any opinion, doclument, affirmation or the like,” 
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 has been deleted to conform to California policies of 
confidentiality, which do not permit “noisy” withdrawals. 
 

 
[11] Where the client is a fiduciary, the lawyer may 
be charged with special obligations in dealings with a 
beneficiary. 
 

 
[11] Where the client is a fiduciary, the lawyer may 
be charged with special obligations in dealings with a 
beneficiary. 
 

 
Model Rule 1.2, cmt. [11] has been stricken because it is 
ambiguous and may imply a relationship with beneficiaries that is 
not consistent with California law.  For example, a lawyer 
representing a trustee generally has no duties or special 
obligations  to the beneficiaries of a trust.  [citation] 
 

 
[12] Paragraph (d) applies whether or not the 
defrauded party is a party to the transaction. Hence, 
a lawyer must not participate in a transaction to 
effectuate criminal or fraudulent avoidance of tax 
liability. Paragraph (d) does not preclude undertaking 
a criminal defense incident to a general retainer for 
legal services to a lawful enterprise. The last clause 
of paragraph (d) recognizes that determining the 
validity or interpretation of a statute or regulation 
may require a course of action involving 
disobedience of the statute or regulation or of the 
interpretation placed upon it by governmental 
authorities. 
 

 
[1211]17 Paragraph (d)(2) authorizes applies whether 
or not the defrauded party is a party to the 
transaction. Hence, a lawyer must not participate in 
a transaction to effectuate criminalcounsel or 
fraudulent avoidance of tax liability. Paragraph (d) 
does not preclude undertakingassist a criminal 
defense incidentclient to make a general retainer for 
legal servicesgood faith effort to a lawful enterprise. 
The last clause of paragraph (d) recognizes that 
determiningdetermine the validity, scope, meaning or 
interpretationapplication of a statutelaw, rule or 
regulationruling of a tribunal.  Determining the 
validity, scope, meaning or application of a law, rule, 
or ruling of a tribunal in good faith may require a 
course of action involving disobedience of the 
statutelaw, rule, or regulationruling of a tribunal, or of 
the interpretationmeaning placed upon it by 
governmental authorities.  Paragraph (d)(2) also 

 
Although Comment [11] retains the concepts contained in Model 
Rule 1.2, cmt. [12], the Model Rule comment has been 
substantially revised to provide better guidance to lawyers, and 
thus better protection to client’s, concerning the scope of sub 
paragraph (d)(2)’s permitted conduct.  In particular, in the last two 
sentences the revised comment expands on the last clause of 
subparagraph (d)(2), providing guidance to lawyers whose clients 
intend to engage in civil disobedience.  

                                            
17 Drafters’ Note: With the proposed deletion of MR 1.2, cmt. [11], the following comment of the Model Rule has been renumbered Comment [12]. 
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authorizes a lawyer to advise a client on the 
consequences of violating a law, rule, or ruling of a 
tribunal the client does not contend is unenforceable 
or unjust in itself, as a means of protesting a law or 
policy the client finds objectionable.  For example, a 
lawyer may properly advise a client about the 
consequences of blocking the entrance to a public 
building as a means of protesting a law or policy the 
client believes to be unjust. 
 
 

 
[13] If a lawyer comes to know or reasonably should 
know that a client expects assistance not permitted 
by the Rules of Professional Conduct or other law or 
if the lawyer intends to act contrary to the client's 
instructions, the lawyer must consult with the client 
regarding the limitations on the lawyer's conduct. 
See Rule 1.4(a)(5). 
 

 
[1312] If a lawyer comes to know or reasonably 
should know that a client expects assistance not 
permitted by thethese Rules of Professional Conduct 
or other law or if the lawyer intends to act contrary to 
the client's instructions, the lawyer must consult with 
the client regarding the limitations on the lawyer's 
conduct. See [Rule 1.4(a)(56)].18 
 

 
Comment [12] is based on Model Rule 1.2, cmt. [13].  The only 
changes are to conform to California rules style and and to 
correct a cross-reference. 

 

                                            
18 Drafters’ Note: The appropriate reference is to proposed Rule 1.4(a)(6).  Brackets have been placed around the rule reference pending final approval of proposed Rule 1.4. 

357



 

358



RRC – Rule 1.2 [3-210] 
Rule Draft 2.2 (8/11/09) – COMPARED TO DFT1 (7/6/09) – S 

August 28-29, 2009 Meeting; Agenda Item III.I. 

RRC - 3-210 1-2 - Rule - DFT2 2 (08-11-09) - Cf  to DFT1-S.doc Page 1 of 6 Printed: 8/12/2009 

 1 
Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client 2 
And Lawyer 3 
 4 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions 5 

concerning the objectives of representation and, as required by Rule 1.4, shall 6 
consult with the client as to the means by which they are to be pursued.  A 7 
lawyer may take such action on behalf of the client as is impliedly authorized to 8 
carry out the representation.  A lawyer shall abide by a client's decision whether 9 
to settle a matter.  In a criminal case, the lawyer shall abide by the client's 10 
decision, after consultation with the lawyer, as to a plea to be entered, whether to 11 
waive jury trial and whether the client will testify.1 12 

 13 
(b) A lawyer's representation of a client, including representation by appointment, 14 

does not constitute an endorsement of the client's political, economic, social or 15 
moral views or activities.2 16 

 17 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 18 

under the circumstances and the client gives informed consent.3 19 
 20 
(d)4 (1) A lawyer shall not counsel or assist a client to engage, or assist a client5 in 21 

conduct that the lawyer knows is criminal, fraudulent, or a violation of any law, 22 
rule, or ruling of a tribunal. 23 

 24 
(2) Notwithstanding paragraph (d)(1), a lawyer may discuss the legal 25 
consequences of any proposed course of conduct with a client and may counsel 26 

                                            
1 RRC Action: At the 7/24-25/09 meeting, the RRC voted 12-1-0 to recommend adoption of MR 1.2(a). 
See 7/24/09 KEM Meeting Notes, III.E., at ¶. 3A.   
2 RRC Action: At the 7/24-25/09 meeting, MR 1.2(b) was deemed approved. . See 7/24/09 KEM 
Meeting Notes, III.E., at ¶. 4.   
3 RRC Action: At the 7/24-25/09 meeting, the RRC voted 13-0-0 to recommend adoption of MR 1.2(a). 
See 7/24/09 KEM Meeting Notes, III.E., at ¶. 5A.   
4 RRC Action: At the 7/24-25/09 meeting, the RRC defeated a motion to keep paragraph 1.2(d) separate 
from Rule 1.2 and number it as Rule 1.2.1 by a 6-6-1 vote. See 7/24/09 KEM Meeting Notes, III.E., at ¶. 
6A.   

Drafters’ Note: Previously, the Commission approved MR 1.2(d), as revised and denominated as 
proposed Rule 1.2.1. See Post-Public Comment Draft [# 6.1] (6/16/07).   
5 RRC Action: At the 7/24-25/09 meeting, the RRC voted 9-2-1 to restore the Model Rule language as 
found in the first line of MR 1.2(d). See 7/24/09 KEM Meeting Notes, III.E., at ¶. 7A.  Previously, MR 
1.2(d)(1) had provided: “(1) A lawyer shall not counsel or assist a client to engage in conduct that the 
lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a tribunal.” 
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or assist a client to make a good faith effort to determine the validity, scope, 27 
meaning or application of a law, rule, or ruling of a tribunal.6 28 

 29 
Comment7 30 
 31 
Allocation of Authority between Client and Lawyer 32 
 33 
[1] Paragraph (a) confers upon the client the ultimate authority to determine the 34 
purposes to be served by legal representation, within the limits imposed by law and the 35 
lawyer's professional obligations.  A lawyer is not authorized merely by virtue of the 36 
lawyer’s retention by a client, to impair the client's substantial rights or the client’s claim 37 
itself. Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].8  38 
Accordingly, The the decisions specified in paragraph (a), such as whether to settle a 39 
civil matter, must also be made by the client. See Rule [1.4(a)(1)(c)]9 for the lawyer's 40 
duty to communicate with the client about such decisions.  With respect to the means by 41 
which the client's objectives are to be pursued, the lawyer shall consult with the client as 42 
required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry 43 
out the representation, provided the lawyer does not violate Business and Professions 44 
Code section 6068(e) or Rule 1.6.10 45 
 46 
[2] On occasion, however, a lawyer and a client may disagree about the means to 47 
be used to accomplish the client's objectives.  Clients normally defer to the special 48 
knowledge and skill of their lawyer with respect to the means to be used to accomplish 49 
their objectives, particularly with respect to technical, legal and tactical matters. 50 
Conversely, lawyers usually defer to the client regarding such questions as the expense 51 
to be incurred and concern for third persons who might be adversely affected.  Because 52 
of the varied nature of the matters about which a lawyer and client might disagree and 53 
because the actions in question may implicate the interests of a tribunal or other 54 
persons, this Rule does not prescribe how such disagreements are to be resolved.  55 
Other law, however, may be applicable and should be consulted by the lawyer.  The 56 
lawyer should also consult with the client and seek a mutually acceptable resolution of 57 
the disagreement.  If such efforts are unavailing and the lawyer has a fundamental 58 

                                            
6 RRC Action: At the 7/24-25/09 meeting, the RRC defeated a motion to restore the Model Rule structure 
of paragraph (d) to a single paragraph without subparagraphs by a 3-8-1 vote. See 7/24/09 KEM Meeting 
Notes, III.E., at ¶. 6A.   
7 Drafters’ Note: With the exception of Comments [9] – [13], which previously were revised and approved 
by the Commission, the drafters have made no changes to the rule comment pending the Commission’s 
decisions on paragraphs (a) through (c). 
8 Drafters’ Recommendation: Include citation to Blanton, a seminal case in California. 
9 Drafters’ Note: Our proposed Rule 1.4(c), which carries forward the substance of current rule 3-510, 
specifically addresses a lawyer’s duties concerning communication of settlement offers. 
10 Drafters’ Note: At the 7/24-25/09 meeting, the drafters were directed to consider a comment to the 
effect that a lawyer does not have implied authority to undermine his or her duty of confidentiality. See 
7/24-25/09 KEM Meeting Notes, III.E., at ¶. 3A.h & i. 
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disagreement with the client, the lawyer may withdraw from the representation. See 59 
Rule 1.16(b)(4).11  Conversely, the client may resolve the disagreement by discharging 60 
the lawyer. See Rule 1.16(a)(3). 61 
 62 
[3] At the outset of a representation, the client may authorize12 the lawyer to take 63 
specific action on the client's behalf without further consultation.  Absent a material 64 

                                            
11 Drafters Note/Recommendatoin: The Commission has not recommended adoption of MR 1.16(b)(4), 
which provides a lawyer may withdraw if “(4) the client insists upon taking action that the lawyer considers 
repugnant or with which the lawyer has a fundamental disagreement.”  We recommend that the reference 
simply be to “Rule 1.16(b).”  Permissive withdrawal is covered in our proposed Rule at paragraph (b).  
Our current draft of Rule 1.16(b) (#6.1, dated 9/29/08) provides: 

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if: 

(1) the client insists upon presenting a claim or defense in litigation, or asserting a 
position or making a demand in a non-litigation matter, that is not warranted under 
existing law and cannot be supported by good faith argument for an extension, 
modification, or reversal of existing law; 

(2) the client either seeks to pursue a criminal or fraudulent course of conduct or has 
used the lawyer’s services to advance a course of conduct that the lawyer reasonably 
believes was a crime or fraud; 

(3) the client insists that the lawyer pursue a course of conduct that is criminal or 
fraudulent; 

(4) the client by other conduct renders it unreasonably difficult for the lawyer to carry 
out the employment effectively; 

(5) the client breaches a material term of an agreement with or obligation to the 
lawyer relating to the representation, and the lawyer has given the client a reasonable 
warning after the breach that the lawyer will withdraw unless the client fulfills the 
agreement or performs the obligation; 

(6) the client knowingly and freely assents to termination of the representation;  

(7) the lawyer believes in good faith that the inability to work with co-counsel makes 
it in the best interests of the client to withdraw from the representation; 

(8) the lawyer’s mental or physical condition renders it difficult for the lawyer to carry 
out the employment effectively; 

(9) a continuation of the representation is likely to result in a violation of these Rules 
or the State Bar Act; or 

(10) the lawyer believes in good faith, in a proceeding pending before a tribunal, that 
the tribunal will find the existence of other good cause for withdrawal. 

See also footnote 15, below. 
12 Drafters’ Note/Question: In Cal. Formal Op. 2002-160, we wrote into the facts that the client’s 
advance authorization of a lawyer to settle claims on the client’s behalf was in writing. See Statement of 
Facts, ¶.1.  To the best of our recollection, we included that fact because we did not want to address the 
issue whether an advance authorization to settle had to be in writing.  Although we would be fine w/ 
leaving this Comment as is, in light of Blanton’s language re “substantial rights,” we suggest adding the 
following at the end of the Comment: 
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change in circumstances and subject to Rule 1.4, a lawyer may rely on such an 65 
advance authorization.  The client may, however, revoke such authority at any time. 66 
 67 
[4] In a case in which the client appears to be suffering diminished capacity, the 68 
lawyer's duty to abide by the client's decisions is to be guided by reference to Rule 69 
1.14.13 70 
 71 
Independence from Client's Views or Activities 72 
 73 
[5] Legal representation should not be denied to people who are unable to afford 74 
legal services, or whose cause is controversial or the subject of popular disapproval.  By 75 
the same token, representing a client does not constitute approval of the client's views 76 
or activities.14 77 
 78 
Agreements Limiting Scope of Representation 79 
 80 
[6] The scope of services to be provided by a lawyer may be limited by agreement 81 
with the client or by the terms under which the lawyer's services are made available to 82 
the client.  When a lawyer has been retained by an insurer to represent an insured, for 83 
example, the representation may be limited to matters related to the insurance 84 
coverage.  A limited representation may be appropriate because the client has limited 85 
objectives for the representation.  In addition, the terms upon which representation is 86 
undertaken may exclude specific means that might otherwise be used to accomplish the 87 
client's objectives.  Such limitations may exclude actions that the client thinks are too 88 
costly or that the lawyer regards as repugnant or imprudent.15  89 
 90 
[7] Although this Rule affords the lawyer and client substantial latitude to limit the 91 
representation, the limitation must be reasonable under the circumstances.  If, for 92 
example, a client's objective is limited to securing general information about the law the 93 
client needs in order to handle a common and typically uncomplicated legal problem, 94 
the lawyer and client may agree that the lawyer's services will be limited to a brief 95 
telephone consultation.  Such a limitation, however, would not be reasonable if the time 96 
                                                                                                                                             

Although a client's prior authorization in writing is not required,  a writing  concerning the nature, 
extent and scope of the authorization can be helpful as a communication tool and as a record for 
future attorney-client communications. 

Drafter Mark Tuft disagrees with this addition. See 8/11/09 Tuft E-mail to Drafters. 
13 Drafters’ Recommendation: The drafters recommend adoption of MR 1.2, cmt. [4]. 
14 Drafters’ Recommendation: Adopt Model Rule 1.2, cmt. [5]. 
15 Drafers’ Note/Recommendation: See footnote 11.  The RRC has not adopted the concept of 
“repugnant” in any rule and recommend its deletion.  However, we recommend keeping “imprudent” for 
want of a better word.  Words such as “frivolous,” “oppressive,” “harassing,” etc., are not the correct 
standard for limiting the scope of representation.  The lawyer is already prohibited from urging those kinds 
of claims by Rule 1.2(d) (“conduct that the lawyer knows is *  *  * a violation of any law, rule, or ruling of a 
tribunal.”) See also proposed Rule 3.1 (“Meritorious Claims and Contentions”).  “ill-advised” is another 
word, but we might as well keep the the Model Rule word for this important concept. 
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allotted was not sufficient to yield advice upon which the client could rely.  Although an 97 
agreement for a limited representation does not exempt a lawyer from the duty to 98 
provide competent representation, the limitation is a factor to be considered when 99 
determining the legal knowledge, skill, thoroughness and preparation reasonably 100 
necessary for the representation. See Rule 1.1.  In addition, even when the client and 101 
lawyer have agreed to limit the scope of representation, the lawyer may be obligated to 102 
apprise the client of other claims or remedies that are not within the scope of 103 
representation. See Nichols v. Keller (1993) 15 Cal.App.4th 1672.16 104 
 105 
[8] All agreements concerning a lawyer's representation of a client must accord with 106 
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6. See 107 
also California Rules of Court, Rules 3.35 -3.37 (limited scope rules applicable in civil 108 
matters generally), and 5.70-5.71 (limited scope rules applicable in family law matters). 109 
 110 
Criminal, Fraudulent and Prohibited Transactions17 111 
 112 
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client 113 
to commit a crime or fraud or to violate any rule, law, or ruling of a tribunal. However, 114 
this Rule does not prohibit a lawyer from giving a good faith opinion about the 115 
foreseeable consequences of a client's proposed conduct.  The fact that a client uses 116 
advice in a course of action that is criminal or fraudulent does not, by itself, make a 117 
lawyer a party to the course of action.  There is a critical distinction between presenting 118 
an analysis of legal aspects of questionable conduct and recommending the means by 119 
which a crime or fraud might be committed with impunity. 120 
 121 
[10] The prohibition in paragraph (d)(1) applies whether or not the client’s conduct 122 
has already begun and is continuing.  For example, a lawyer may not draft or deliver 123 
documents that the lawyer knows are fraudulent; nor may the lawyer counsel how the 124 
wrongdoing might be concealed.  The lawyer may not continue assisting a client in 125 
conduct that the lawyer originally believed was legally proper but later discovers is 126 
criminal, fraudulent, or the violation of any rule, law, or ruling of a tribunal.  In any event, 127 
the lawyer shall not violate his or her duty of protecting all confidential information as 128 
provided in Business & Professions Code section 6068(e)(1).  When a lawyer has been 129 
retained with respect to client conduct described in paragraph (d)(1), the lawyer shall 130 
limit his or her actions to those that appear to the lawyer to be in the best lawful interest 131 
of the client, including counseling the client about possible corrective or remedial action.  132 

                                            
16 Drafters’ Disagreement: We recommend adding a citation to Nichols v. Keller as an illustration of this 
very important concept. 

 Drafter Mark Tuft disagrees with adding a citation to Keller: “While I agree that Nichols espouses 
an important concept, it is an appellate court decision dealing with an issue of civil liability. The case does 
not mention or apply this rule. I would not include the last sentence in comment [7]. See 8/11/09 Tuft E-
mail to Drafters. 
17 Drafters’ Note: MR 1.2, cmts. [9] to [13], as revised, were previously approved by the Commission. 
See proposed Rule 1.2.1, Post-Public Comment Draft [# 6.1] (6/16/07). 
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In some cases, the lawyer’s response is limited to the lawyer’s right and, where 133 
appropriate, duty to resign or withdraw in accordance with Rule 1.16.  134 
 135 
[1211]18 Paragraph (d)(2) authorizes a lawyer to counsel or assist a client to make 136 
a good faith effort to determine the validity, scope, meaning or application of a law, rule 137 
or ruling of a tribunal.  Determining the validity, scope, meaning or application of a law, 138 
rule, or ruling of a tribunal in good faith may require a course of action involving 139 
disobedience of the law, rule, or ruling of a tribunal, or of the meaning placed upon it by 140 
governmental authorities.  Paragraph (d)(2) also authorizes a lawyer to advise a client 141 
on the consequences of violating a law, rule, or ruling of a tribunal the client does not 142 
contend is unenforceable or unjust in itself, as a means of protesting a law or policy the 143 
client finds objectionable.  For example, a lawyer may properly advise a client about the 144 
consequences of blocking the entrance to a public building as a means of protesting a 145 
law or policy the client believes to be unjust. 146 
 147 
[1312] If a lawyer comes to know or reasonably should know that a client expects 148 
assistance not permitted by these Rules or other law or if the lawyer intends to act 149 
contrary to the client's instructions, the lawyer must consult with the client regarding the 150 
limitations on the lawyer's conduct. See [Rule 1.4(a)(6)].19 151 

                                            
18 Drafters’ Note: With the proposed deletion of MR 1.2, cmt. [11], the following comment of the Model 
Rule has been renumbered Comment [12]. 
19 Drafters’ Note: The appropriate reference is to proposed Rule 1.4(a)(6).  Brackets have been placed 
around the rule reference pending final approval of proposed Rule 1.4. 
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Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client 
And Lawyer 
 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions 

concerning the objectives of representation and, as required by Rule 1.4, shall 
consult with the client as to the means by which they are to be pursued.  A 
lawyer may take such action on behalf of the client as is impliedly authorized to 
carry out the representation.  A lawyer shall abide by a client's decision whether 
to settle a matter.  In a criminal case, the lawyer shall abide by the client's 
decision, after consultation with the lawyer, as to a plea to be entered, whether to 
waive jury trial and whether the client will testify. 

 
(b) A lawyer's representation of a client, including representation by appointment, 

does not constitute an endorsement of the client's political, economic, social or 
moral views or activities. 

 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable 

under the circumstances and the client gives informed consent. 
 
(d) (1) A lawyer shall not counsel a client to engage, or assist a client in conduct 

that the lawyer knows is criminal, fraudulent, or a violation of any law, rule, or 
ruling of a tribunal. 

 
(2) Notwithstanding paragraph (d)(1), a lawyer may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel 
or assist a client to make a good faith effort to determine the validity, scope, 
meaning or application of a law, rule, or ruling of a tribunal. 

 
Comment 
 
Allocation of Authority between Client and Lawyer 
 
[1] Paragraph (a) confers upon the client the ultimate authority to determine the 
purposes to be served by legal representation, within the limits imposed by law and the 
lawyer's professional obligations.  A lawyer is not authorized merely by virtue of the 
lawyer’s retention by a client, to impair the client's substantial rights or the client’s claim 
itself. Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].  
Accordingly, the decisions specified in paragraph (a), such as whether to settle a civil 
matter, must also be made by the client. See Rule [1.4(c)] for the lawyer's duty to 
communicate with the client about such decisions.  With respect to the means by which 
the client's objectives are to be pursued, the lawyer shall consult with the client as 
required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry 
out the representation, provided the lawyer does not violate Business and Professions 
Code section 6068(e) or Rule 1.6. 
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[2] On occasion, however, a lawyer and a client may disagree about the means to 
be used to accomplish the client's objectives.  Clients normally defer to the special 
knowledge and skill of their lawyer with respect to the means to be used to accomplish 
their objectives, particularly with respect to technical, legal and tactical matters. 
Conversely, lawyers usually defer to the client regarding such questions as the expense 
to be incurred and concern for third persons who might be adversely affected.  Because 
of the varied nature of the matters about which a lawyer and client might disagree and 
because the actions in question may implicate the interests of a tribunal or other 
persons, this Rule does not prescribe how such disagreements are to be resolved.  
Other law, however, may be applicable and should be consulted by the lawyer.  The 
lawyer should also consult with the client and seek a mutually acceptable resolution of 
the disagreement.  If such efforts are unavailing and the lawyer has a fundamental 
disagreement with the client, the lawyer may withdraw from the representation. See 
Rule 1.16(b)  Conversely, the client may resolve the disagreement by discharging the 
lawyer. See Rule 1.16(a)(3). 
 
[3] At the outset of a representation, the client may authorize the lawyer to take 
specific action on the client's behalf without further consultation.  Absent a material 
change in circumstances and subject to Rule 1.4, a lawyer may rely on such an 
advance authorization.  The client may, however, revoke such authority at any time. 
 
[4] In a case in which the client appears to be suffering diminished capacity, the 
lawyer's duty to abide by the client's decisions is to be guided by reference to Rule 1.14. 
 
Independence from Client's Views or Activities 
 
[5] Legal representation should not be denied to people who are unable to afford 
legal services, or whose cause is controversial or the subject of popular disapproval.  By 
the same token, representing a client does not constitute approval of the client's views 
or activities. 
 
Agreements Limiting Scope of Representation 
 
[6] The scope of services to be provided by a lawyer may be limited by agreement 
with the client or by the terms under which the lawyer's services are made available to 
the client.  When a lawyer has been retained by an insurer to represent an insured, for 
example, the representation may be limited to matters related to the insurance 
coverage.  A limited representation may be appropriate because the client has limited 
objectives for the representation.  In addition, the terms upon which representation is 
undertaken may exclude specific means that might otherwise be used to accomplish the 
client's objectives.  Such limitations may exclude actions that the client thinks are too 
costly or that the lawyer regards as imprudent.  
 
[7] Although this Rule affords the lawyer and client substantial latitude to limit the 
representation, the limitation must be reasonable under the circumstances.  If, for 
example, a client's objective is limited to securing general information about the law the 
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client needs in order to handle a common and typically uncomplicated legal problem, 
the lawyer and client may agree that the lawyer's services will be limited to a brief 
telephone consultation.  Such a limitation, however, would not be reasonable if the time 
allotted was not sufficient to yield advice upon which the client could rely.  Although an 
agreement for a limited representation does not exempt a lawyer from the duty to 
provide competent representation, the limitation is a factor to be considered when 
determining the legal knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. See Rule 1.1.  In addition, even when the client and 
lawyer have agreed to limit the scope of representation, the lawyer may be obligated to 
apprise the client of other claims or remedies that are not within the scope of 
representation. See Nichols v. Keller (1993) 15 Cal.App.4th 1672. 
 
[8] All agreements concerning a lawyer's representation of a client must accord with 
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6. See 
also California Rules of Court, Rules 3.35 -3.37 (limited scope rules applicable in civil 
matters generally), and 5.70-5.71 (limited scope rules applicable in family law matters). 
 
Criminal, Fraudulent and Prohibited Transactions 
 
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client 
to commit a crime or fraud or to violate any rule, law, or ruling of a tribunal. However, 
this Rule does not prohibit a lawyer from giving a good faith opinion about the 
foreseeable consequences of a client's proposed conduct.  The fact that a client uses 
advice in a course of action that is criminal or fraudulent does not, by itself, make a 
lawyer a party to the course of action.  There is a critical distinction between presenting 
an analysis of legal aspects of questionable conduct and recommending the means by 
which a crime or fraud might be committed with impunity. 
 
[10] The prohibition in paragraph (d)(1) applies whether or not the client’s conduct 
has already begun and is continuing.  For example, a lawyer may not draft or deliver 
documents that the lawyer knows are fraudulent; nor may the lawyer counsel how the 
wrongdoing might be concealed.  The lawyer may not continue assisting a client in 
conduct that the lawyer originally believed was legally proper but later discovers is 
criminal, fraudulent, or the violation of any rule, law, or ruling of a tribunal.  In any event, 
the lawyer shall not violate his or her duty of protecting all confidential information as 
provided in Business & Professions Code section 6068(e)(1).  When a lawyer has been 
retained with respect to client conduct described in paragraph (d)(1), the lawyer shall 
limit his or her actions to those that appear to the lawyer to be in the best lawful interest 
of the client, including counseling the client about possible corrective or remedial action.  
In some cases, the lawyer’s response is limited to the lawyer’s right and, where 
appropriate, duty to resign or withdraw in accordance with Rule 1.16.  
 
[11] Paragraph (d)(2) authorizes a lawyer to counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or application of a law, rule or ruling 
of a tribunal.  Determining the validity, scope, meaning or application of a law, rule, or 
ruling of a tribunal in good faith may require a course of action involving disobedience of 
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the law, rule, or ruling of a tribunal, or of the meaning placed upon it by governmental 
authorities.  Paragraph (d)(2) also authorizes a lawyer to advise a client on the 
consequences of violating a law, rule, or ruling of a tribunal the client does not contend 
is unenforceable or unjust in itself, as a means of protesting a law or policy the client 
finds objectionable.  For example, a lawyer may properly advise a client about the 
consequences of blocking the entrance to a public building as a means of protesting a 
law or policy the client believes to be unjust. 
 
[12] If a lawyer comes to know or reasonably should know that a client expects 
assistance not permitted by these Rules or other law or if the lawyer intends to act 
contrary to the client's instructions, the lawyer must consult with the client regarding the 
limitations on the lawyer's conduct. See [Rule 1.4(a)(6)]. 
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July 26, 2009 Snyder E-mail to Chair, Difuntorum, McCurdy & KEM: 
 
I’m leaving on Tuesday for Europe with my in-laws.  I return on Sunday, August 9th.  I know I 
won’t be able to do anything while I’m gone – Internet access and the like is questionable in any 
event since we’ll be on a cruise in the Baltic Ocean most of the time.   
 
With the new meeting schedule, I am concerned about completing my work on 1.2 when I get 
back - I’m assuming we will be on the agenda again.  With the revised schedule, I’m not sure 
what the deadline for submission of everything will be.   Since the meeting is 8/28-29/09.  The 
deadline for sending materials to Lauren & Randy for the agenda mailing should be 10 days 
before: Wednesday, 8/19.  I should be able to get my work to the co-drafters by the Friday 
before that, 8/14, so they'll have the weekend to look at it (Mark & Ellen).  If this is correct and 
that will be all right – let me know – otherwise I need to make arrangements to have someone 
proceed before my return. 
 
 
July 27, 2009 Difuntorum E-mail to Snyder, cc Chair, McCurdy & KEM: 
 
Dom: the August assignments agenda that was just sent comports with your message below – 
the August assignments deadline is Wed. 8/19.    We can place your work product into chart 
form for distribution with the agenda materials after you complete the rule and after your 
codrafters have had a chance to work on it. 
 
 
July 30, 2009 Sondheim E-mail to Snyder & Difuntorum, cc McCurdy & KEM: 
 
Since the deadline for submission of agenda materials is 8/12 and Dom has already left on her 
trip, her proposed time schedule is not feasible.  I suggest Mark and/or Ellen be advised of the 
problem and be requested to step into Dom's shoes. 
 
 
July 30, 2009 Difuntorum E-mail to Peck & Tuft, cc Sondheim, McCurdy & KEM: 
 
Please see the messages below.  Before she left for a vacation, Dom had a plan to timely 
complete her assignment on Rule 1.2 but that plan no longer works with the new 8/12/09 
assignment deadline.  Are either of you available to step into the lead drafter role for this 
assignment? 
 

Attached: (1) July 26, 2009 Snyder E-mail to Chair, Difuntorum, McCurdy & KEM:; (2) 
July 27, 2009 Difuntorum E-mail to Snyder, cc Chair, McCurdy & KEM:; (3) July 30, 2009 
Sondheim E-mail to Snyder & Difuntorum, cc McCurdy & KEM: 

 
 
July 31, 2009 Peck E-mail to Difuntorum, cc Tuft, Sondheim, McCurdy & KEM: 
 
I can become the lead drafter since I do not have any other lead drafter assignments and Mark 
has a lot on his plate right now. 
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July 31, 2009 Sondheim E-mail to Difuntorum & Peck, cc Tuft, McCurdy & KEM: 
 
Thanks for solving one of the problems relating to this agenda. 
 
 
July 31, 2009 Difuntorum E-mail to Peck, cc Tuft, Sondheim, McCurdy & KEM: 
 
Thanks Ellen.  Here is the Rule 1.2 comparison chart template previously provided to Dom by 
Mimi prior to the July meeting.  It includes Rule 1.2(d).  Also attached is an excerpt from Kevin's 
July meeting notes on Rule 1.2.  
 
 
August 7, 2009 Peck E-mail #1 to KEM: 
 
I am working on 1.2.  I would like to keep the ABA language in the comments, because I believe 
that it is consistent with California law.  [I understand that people want the "impliedly authorized" 
language limited to not breach confidentiality.   I do not think it needs this but will add  that 
clarification.]  However, a number of the comments are merely cross references to other rules.  I 
do not want to take the cross references out, because it would imply that those rules are not 
also important.  However, I have no tools to determine whether the cross references are correct. 
Therefore, when I finish the charts, would you be able to take a look at the proposed work 
product and correct any cross references?  Additionally, none of the comments seem relevant to 
1.2(d) and there was some direction to fix the comments. 
 
 
August 7, 2009 KEM E-mail #1 to Peck: 
 
Proposed Rule 1.2(d) is Rule 1.2.1, the rule Mark prepared in concert w/ 1.13 [3-600].  It was 
originally intended as a standalone rule.  Mark substantially revised comments.  Unfortunately, 
when I sent Mimi the Rule to create the comparison chart, I forgot to revise the comments to 
reflect that we had inserted Rule 1.2.1 back into the rule as 1.2(d).  Therefore, the comments in 
the chart Randy forwarded to you have all wrong cross-references. 
 
I have the correct cross-references.  I'll get them to you a little later this morning. 
 
 
August 7, 2009 KEM E-mail #2 to Peck: 
 
I already had the attached.  All you need do is cut and past them into the chart your working 
with. 
 
 
August 7, 2009 Peck E-mail #2 to KEM: 
 
Thanks for the version of the comments regarding former 1.2.1, now 1.2(d).  I cut and pasted 
them as you suggested. 
 
1. I have done a comparison chart for 1.2, which is attached.  It is very superficial.  Let me 

know if I have to go deeper. 
 



RRC – Rule 1.2 [3-210] 
E-mails, memos, etc. – Revised (8/24/2009) 

RRC - 3-210 [1-2] - E-mails, etc. - REV (08-24-09).doc  Printed: August 25, 2009 -37-

2. Re 1.2(d)----I think it is supposed to be 1.2(d)(1) and (2)?  I cannot get the review features to 
let me edit it properly and therefore, I have extra parentheses in that box.  Does it read ok or 
should I send it to Mimi to be fixed? 

 
3. I wanted to keep the comments 1-8 the same as the ABA's, except that the drafting team 

was to clarify that implied authority does not authorize a breach of confidentiality.  I am 
concerned, however, that cross references to other rules are not correct in comments 1[1.4],  
2 [1.16], 8 [5.6]. 

 
4. I do not have much of a clue of why Mark changed  comment  [12] {now 11} in the manner 

that he  did.  I agree with what he did, but am at a loss to explain it.  I would be very grateful 
if you had any material that I could use to explain. 

 
5. Finally, I would appreciate your looking over the rest of my comments to comments 9-12, 

because I could use a second pair of eyes. 
 
6. I will do the overview later.  I know you are overwHelmed with work.  If you can't do this, 

simply tell me and I will manage it and can have it out at the Commission. 
 
 
August 8, 2009 KEM E-mail #1 to Peck: 
 
Sorry, but I think we screwed up with the materials we sent you (i.e., the comparison chart).  It 
had been prepared before the meeting, but we made a number of changes to the Rule at the 
meeting.  I should have made those revisions earlier and created a new comparison chart 
before it was sent to you. 
 
In addition, although we were leaning toward just recommending adoption of the MR comments 
related to paragraphs (a) to (c), after taking a closer look, I've made a number of suggested 
changes but have also asked a number of questions and ask you to make a decision re them. 
 
To assist you, I've attached a new draft 2 (8/8/09).  Please just look at the changes I've made to 
the Comments [1] through [9] and answer my questions in the footnotes, (or ask your own!) 
 
Sorry for the inconvenience while you're vacationing in Tahoe, especially after you volunteered 
to do this. 
 
Please let me know if you have any questions.  if you want to call me, try my cell (949-300-
5017).  Thanks very much for taking this on. 
 
Kevin 
 
P.S.   I've answered some of your questions below. 
 

*     *     * 
 

I have done a comparison chart for 1.2, which is attached.  It is very superficial.  Let me 
know if I have to go deeper.  
 



RRC – Rule 1.2 [3-210] 
E-mails, memos, etc. – Revised (8/24/2009) 

RRC - 3-210 [1-2] - E-mails, etc. - REV (08-24-09).doc  Printed: August 25, 2009 -38-

I'll clean it up a bit after I've heard from you on the attached and add the 
comparisons to the MR in column 2.  At this stage, that's primarily what Harry 
wants. 
 
Re 1.2(d)----I think it is supposed to be 1.2(d)(1) and (2)?  I cannot get the review 
features to let me edit it properly and therefore, I have extra parentheses in that box.  
Does it read ok or should I send it to Mimi to be fixed?  
Don't worry about this.  They're supposed to be separate.  A motion to collapse them at 
the last meeting failed. 
 
I wanted to keep the comments 1-8 the same as the ABA's, except that the drafting team 
was to clarify that implied authority does not authorize a breach of confidentiality.  I am 
concerned, however, that cross references to other rules are not correct in comments 
1[1.4],  2 [1.16], 8 [5.6].  
 
First, I've added a sentence re implied authority & confidentiality at the end of 
Comment [1]. 
 
Second, I've gone through and fixed the cross-references but have some 
questions in the footnotes.  Please review & answer and I'll handle the rest. 
 
I do not have much of a clue of why Mark changed  comment  [12] {now 11} in the 
manner that he  did.  I agree with what he did, but am at a loss to explain it.  I would be 
very grateful if you had any material that I could use to explain.  
 
This was all about the issue Sean and Linda raised concerning civil disobedience.  
I'll draft something to explain. 
 
Finally, I would appreciate your looking over the rest of my comments to comments 9-12, 
because I could use a second pair of eyes.  
 
I'll do this a little later after you've gotten back to me on the attached draft and I've 
created new comparison to the Model Rule. 

 
 
August 8, 2009 Peck E-mail to KEM: 
 
Thanks for your hard work on a new draft.  
 
FN 3:  I think you need to change the reference to 1.4(c) not (a).  
 
Below are my answers to your questions:  
 
FN 8:  I agree that we should include Blanton.  
 
FN 10:  Should we not also refer to B&P C sec. 6068(e) or is the protocol only to refer to 
rule 1.6?  If the latter, then leave as is.  
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FN 11:  I prefer choice (i).  I think that we should leave the comment sentence in and 
refer only to 1.16(b).  I don't think there will be any ground swell for revisiting 1.16(b)(4) 
and it will just be a waste of time.  If you disagree, I will defer to your judgment.  
 
I think that a majority of Commission members believe that "repugnancy" and having 
mere disagreements with the client are not part of the principal-agent or fiduciary-
beneficiary relationship and therefore should not be part of the consideration without 
more.  (For example, disagreement between client and attorney can be so fundamental 
as to affect the trust relationship resulting in loss of loyalty, etc.)  For these reasons, I 
think going backwards will just waste time which we can ill afford to lose.  
 
FN 12:  I do not think that a lawyer would need a writing for most advance 
authorizations as a matter of ethics. (For example, when retained in a State Bar case, I 
do have a written retainer/fee agreement, but I get oral authority to file a notice of 
representation and to prepare a response and for submitting the response in its final 
form.  I suppose that as a matter of risk management, I should have an e-mail history of 
all of these choices.  However, I do not always do that.  
 
A writing does at least three things;  (1) it enables a lawyer to prove that a client 
authorized the action taken; (2) having a writing is a communication tool to focus the 
client, to ensure an intelligent decision in some, but not all, cases; and (3) a writing can 
demonstrate the scope of the authorization.  I do not think that we should require a 
writing, but we could say something  to address the risk management and 
communication issues, such as:  
 

Even where a client's prior authorization in writing is not required,  a writing  
concerning the nature, extent and scope of the authorization can be helpful as a 
communication tool and as a record for future attorney-client communications.  

 
You may think of something different and add it or leave it alone.  
 
 
FN 14: I'd like to stay as close to the ABA on this one as possible.  I agree with taking 
repugnant out.  I cannot think of a better word for imprudent.  
 
I think if my pro per family law client wants to call her soon-to-be ex-spouse a "lying, 
whore-mongering pervert," after explaining how imprudent that would be, I could limit 
the scope of my representation to exclude such name calling in any pleading or I could 
limit my representation to appearing at a mediation only based upon the imprudent 
language.  I think I could limit my representation to property division matters only and 
exclude custody issues.  I think I could also not represent the client in filing child abuse 
charges with children's services if I thought it was imprudent.  
 
Another way to say imprudent is "not in the best interests of the client."  However, since 
the client is supposed to be able to determine what is in his/her best interests, no matter 
how imprudent, that phraseology does not work.  
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On balance, I would leave it in and see if we get other suggestions.  
 
FN 15:  Great job!  But should it be so limited. Should we talk about other civil duties of 
care and cite to Nichols?  
 

Although an agreement for a limited representation does not exempt a  lawyer 
from the duty to provide competent representation, the  limitation is a factor to be 
considered when determining the legal  knowledge, skill, thoroughness and 
preparation reasonably necessary  for the representation _or to comply with 
other civil duties of  care_. _See e.g.,_ Rule 1.1 _and /Nichols v. Keller/ [cite]_.   

 
Change what you want.  
 
These are my answers----let me know if I have forgotten something.  Thanks for your 
replies to my questions.  
 
Let me know what the next step is. 
 
 
August 8, 2009 KEM E-mail #2 to Peck: 
 
1.    I went ahead and revised the rule draft and comparison chart.  Anyway, I've attached a 
comparison chart. draft 1.1, that compares my revisions to your Explanations in the third column 
of your Draft 1.  In Word. 
 
2.    I've also attached Draft 2.1 (8/8/09) of the Rule, compared to Draft 1, the draft the RRC 
considered at the July 2009 meeting. 
 
3.    I've also attached a scaled version of the chart w/ redline markings removed.  In PDF.  If 
you agree w/ my changes, this is the version we should provide the Commission. 
 
4.    We should provide both the chart and draft 2.1 to the drafters and Commission even though 
I transferred the footnotes from the rule draft to the comparison chart.  I suppose the 
Commission can simply review the chart, so if you decide simply to provide them only w/ that, it 
will probably be sufficient.  
 
a.    The only other document you might want to provide them with is a clean version of Draft 
2.1.  I've attached that as well. 
 
Please let me know if you have any questions.  Thanks again for jumping in to do this. 
 
 
August 10, 2009 Peck E-mail to Drafters, cc Chair, Vapnek & Staff: 
 
Thanks to Kevin for all of the preparation of the following matters regarding proposed rule 1.2 
[3-210] .  Please respond to me with your comments no later than Tuesday at 5 p.m.  If I do not 
hear from you by then, on Wednesday at 11:30 a.m., I will forward these materials to Lauren for 
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inclusion with the August agenda materials.  You may then comment by e-mail along with other 
Commission members. 
 
If you do comment, could other members of the drafting team try to get their comments on the 
comments to me no later than 9 am on Wednesday.  I can then make any changes to the draft 
and get them in by the deadline. 
 
Mark:  Regarding 1.2(d), no substantive changes have been made to your excellent work on 
either the black letter rule or the comments.  We have simply renumbered as set forth in the 
redline version. 
 
Only minor changes have been made to the comments respecting 1.2(a) - (c). 
 
1.    Attached is the rule draft and comparison chart. 
 
2.    I've also attached Draft 2.1 (8/8/09) of the Rule, compared to Draft 1, the draft the RRC 
considered at the July 2009 meeting. 
 
3.    I've also attached a scaled version of the chart in PDF format. .  If you agree w/ my 
changes, this is the version we should provide the Commission. 
 
4.    There  is also clean version of Draft 2.1. 
 
I would really appreciate hearing from you as soon as possible.  I am doing this from my lap top 
while on vacation in Tahoe. 
All the best to all of you. 
 
 
August 11, 2009 Snyder E-mail to Drafters, cc Chair & Staff: 
 
I've reviewed the draft.  Mark will likely have particular observations because many of the 
proposed Comments and changes to the ABA's version of the rule are related to various issues 
that he has raised.  I believe it supports "access to justice" embodied in limited scope while still 
including necessary California references.  The rule and comments are laden with so many 
important concepts.  For my part, I'm very happy with the draft and thank Ellen and Kevin for 
their terrific effort.  
 
 
August 11, 2009 Tuft E-mail to Drafters: 
 
I offer the following comments to draft 2.1 to rule 1.2: 
 
1. Note 11 on page 3 (note 10 on page 6 of the chart) should refer to rule 1.16(b)(4) rather 
than to rule 1.6(b)(4).  
 
2. Note 12: I would not get into the level of detail in comment [3] on whether it is a good 
idea to have the authorization in writing. This is a practice management point that is more 
properly the subject of the ethics opinion. 
 



RRC – Rule 1.2 [3-210] 
E-mails, memos, etc. – Revised (8/24/2009) 

RRC - 3-210 [1-2] - E-mails, etc. - REV (08-24-09).doc  Printed: August 25, 2009 -42-

3. Note 16:  While I agree that Nichols espouses an important concept, it is an appellate 
court decision dealing with an issue of civil liability. The case does not mention or apply this 
rule. I would not include the last sentence in comment [7] on lines 101 - 104. 
 
 
August 11, 2009 KEM E-mail to McCurdy & Difuntorum, cc Drafters, Chair & Lee: 
 
I've attached the following: 
 
1.   Rule 1.2 [3-210], Draft 1.3 (8/11/09), Rule & Comment Comparison Chart, in a single scaled 
PDF file. 
 
2.   Rule 1.2 [3-210], Draft 2.2 (8/11/09), redline, compared to Draft 1 (7/6/09), the rule 
considered at the July 2009 meeting. 
 
3.   Rule 1.2 [3-210], Draft 2.2 (8/11/09), clean.  This is the rule draft used to create the 
comparisons to MR 1.2. 
 
All that I've added to the draft Ellen circulated to the drafters yesterday are Mark's points.  No 
change to the rule; just put Mark's points in footnotes. 
 
I believe you can include the attached in the agenda mailing. 
 
 
August 23, 2009 Kehr E-mail to RRC: 
 
Here are my thoughts on this draft, all directed to the Comment and column three explanation of 
the Comment: 
 
1. With respect to the text accompanying fn. 9, at some point we should come to a consistent 
decision about whether to refer to Rule 1.6, to section 6068(e), or to both.  I think different Rules 
have been drafted differently.  My own feeling is that a reference to Rule 1.6 is sufficient b/c it 
refers to 6068(e), but we should be consistent whatever final decision is made on this. 
 
2. I ask for a discussion of the second (“clients normally defer”) and third (“lawyers usually 
defer”) sentences of Comment [2].  These two sentences seem to be a description of custom 
and practice rather than legal rights, but I don’t believe these topics are simply a matter of 
custom.  The lawyer to a significant degree has the legal right to control such things as how to 
cross-examine a witness.  See Jee-Macdougall v. County of Los Angeles, 2009 Cal. App. 
Unpub. LEXIS 6733 (8/19/09).  I also don’t believe that lawyers have the right to decide how to 
spend their clients’ money.  Finally, note that the third sentence combines the use of client funds 
with concern about others, and I believe the two need to be separated.  Perhaps the simplest 
solution would be to remove these two sentences. 
 
3. The first sentence of the explanation of Comment [2] is more than six lines long, making it a 
bit hard to follow.  I would end the sentence after the first word in the fourth line: “... 
subparagraph.”  I then would pick up the balance of what currently is the first sentence, as 
follows: “MR 1.16(b)(4) permits a lawyer to withdraw ....” 
 
4. In the same paragraph, I would add an brief explanation of why we have recommended that 
MR 1.16(b)(4) not be adopted so that the Board won’t think we merely cite ourselves as 
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authority.  For example: “The Commission’s recommended drafting of Rule 1.16 increases client 
protection by narrowing a lawyer’s right to withdraw from a representation.” 
 
5. I join in Mark’s recommendation that the additional fn. 11 language not be included. 
 
 
August 24, 2009 Sapiro E-mail to RRC List: 
 
1. I disagree with adopting this rule.  It may work as an ethical concept, but it is not appropriate 

for a disciplinary rule.   
 
2. One fundamental problem with Rule 1.2 is that there is no clear distinction between the 

“objectives” and the “means” of representation.  The distinction is entirely artificial.  For 
example, in a criminal case, the accused has a constitutional right to have the complaining 
witness cross-examined.  If we characterize the decision about whether to cross-examine 
that witness as “means” and therefore within the dominion of the lawyer, we deprive the 
accused of a fundamental Constitutional right.  The client suffers if the defense fails.  Denial 
of cross-examination of a witness without a waiver by the client is “. . . a constitutional error 
of the first magnitude and no amount of showing of want of prejudice would cure it.”  
Brookhart v. Janis, 384 U.S. 1, 3 (1966). 

 
a. If the client insists on asserting in a criminal appeal all nonfrivolous arguments, is that 

“objectives” or “means”?  And regardless of the answer to that question, is the lawyer 
who does not assert all of them providing competent representation?   

 
b. Even if there were a valid distinction between “objectives” and “means,” as to many 

“means,” the client should be able to instruct the lawyer.  For example, in a civil case, if 
the lawyer wants to call the client’s spouse to testify, and considers that essential to 
accomplishing a successful representation of the client in the matter, but the client tells 
the lawyer that he does not want his spouse to testify under any circumstances out of 
concern for the spouse’s mental health, even if that risks a loss, shouldn’t the lawyer 
honor the client’s decision, unless the client is impaired?  

 
c. Conversely, in some cases a lawyer should be able to disagree with a client’s decisions 

concerning the objectives of the representation.  Requiring the lawyer to “abide by” the 
client’s decision regarding objectives is not always correct.  To illustrate, assume I am 
appointed counsel in a capital case.  Assume my client instructs me that she wants to 
plead guilty and accept the death penalty.  Assume that the client is competent.  If this 
rule is adopted, am I required to accept the client’s instructions, even though I know that 
there might be reasonable doubt about mens rea or special circumstances?  Unless I am 
relieved of my appointment, don’t I have a duty to advocate against conviction or the 
death penalty?  If I do not oppose the client’s decision to plead guilty or ask for death, 
am I providing competent representation for this client?   

 
3. At least in this respect, the Model Rule conflicts with Penal Code section 1018, which states 

in part: “No plea of guilty of a felony for which the maximum punishment is death, or life 
imprisonment without the possibility of parole, shall be received from a defendant who does 
not appear with counsel, nor shall that plea be received without the consent of the 
defendant's counsel.” In People v. Massie, 40 Cal. 3d 620 (1985), the Court reversed, 
holding that the trial court improperly permitted the accused to plead guilty against the 
advice of counsel.  The lawyer did not formally object but made clear that the plea was 



RRC – Rule 1.2 [3-210] 
E-mails, memos, etc. – Revised (8/24/2009) 

RRC - 3-210 [1-2] - E-mails, etc. - REV (08-24-09).doc  Printed: August 25, 2009 -44-

being offered contrary to his advice.  The lawyer is required to exercise his or her 
independent judgment, notwithstanding the decision of the client about the “objectives” of 
the litigation.  See, e.g., discussion in People v. Alfaro (2007) 63 Cal.Rptr.3d 433, 41 Cal.4th 
1277, 163 P.3d 118, cert. denied 128 S.Ct. 1476, 170 L.Ed.2d 300. 

 
a. Indeed, in a homicide case, appointed counsel may not even be allowed to withdraw 

because of such a substantial disagreement with the client over the objectives in the 
case. 

 
b. And what if the client states one objective today but may change his or her mind later?  

Today, the client tells his lawyer to plead guilty forthwith.  The lawyer thinks the client 
might recant later and waits four months.  Then, the client says, “I’ve changed my mind.” 
Did the lawyer violate Rule 1.2 by not entering the guilty plea immediately?  Or, if the 
client does not change his or her mind, did the lawyer violate the rule by not assisting the 
client in entering the plea immediately?  Is the issue of discipline to be determined by 
hindsight as to whether the client later recanted or not? 

 
4. My point is that Model Rule 1.2 may be an appropriate hortatory, ethical standard, but I do 

not think it is appropriate as a disciplinary rule because it creates conflicting duties for 
lawyers in situations we may not anticipate.  In Jones v. Barnes, 463 U.S. 745, 753, 103 
S.Ct. 3308, 3313, fn. 6 (1983), while comparing a draft of Model Rule 1.2 with the ABA 
Standards for Criminal Appeals, the Court said: “In any event, the fact that the ABA may 
have chosen to recognize a given practice as desirable or appropriate does not mean that 
that practice is required by the Constitution.” 

 
5. Responding to footnote 12, I agree with the suggested addition.  I think it would be a good 

caution for lawyers confronted with the situation. 
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