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Greetings:

I've attached the following, which are for the most part simply renamed
files that Stan sent in yesterday.  However, I did make some changes, as
described below.  All are in Word.  I've also inserted Stan's cover e-mail
from yesterday so you can use this e-mail as the cover memo for the
agenda item.

1.   Rule, Draft 3 (1/11/10)SWL, redline, compared to Draft 2.1 (9/1/09),
the public comment draft.  I've added a footer so we can better keep track
of the drafts.

2.   Dashboard, Draft 4.1 (1/11/10)SWL-KEM.  Again, I've added a footer. 
I've also highlighted certain sections of the dashboard that we will
probably have to revisit after the meeting.  In particular, the rule is listed
as "highly controversial" and "moderately controversial".  Which is it.  Also,
what was the majority if Stan's revisions are accepted may want to file a
minority report on the deletion of the second sentence, so I've flagged
that.

3.   Introduction, Draft 3.1 (1/11/10)SWL-KEM.  I cleaned up the
formatting by replacing the text box w/ a table and made a few
administrative changes to dates, etc.

4.   Rule & Comment Chart, Draft 3 (1/11/10)SWL

5.   Public Comment Chart, Draft 3.1 (1/11/10)SWL-KEM.  I've re-sorted
the chart alphabetically.

January 11, 2010 Lamport E-mail to McCurdy, cc Vapnek,
Sondheim, Difuntorum & KEM:
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Text Box
RE: Rule 2.1
1/22&23/10 Commission Meeting
Open Session Agenda Item III.I.




Attached are the materials for Rule 2.1, which reflects Paul's
input as well.
 
Three of the five comments we received, including comments
from OCTC, COPRAC and the Santa Clara Bar, maintain that we
should not adopt this rule.  Given those comments, I recommend
that the Commission vote on whether to adopt the rule at all.  
 
The core objection is that the Rule does not establish a
disciplinary standard, is not enforceable and is not necessary.  I
agree that, as phrased, this is not a disciplinary rule and likely is
not enforceable.  However, these comments illustrate that people
are looking to the Rules as disciplinary standards.  We dilute
their purpose when we sprinkle in non-disciplinary rules.  Worse
yet, people may try to read disciplinary consequences into this
rule, when none were intended.  On the other hand, our charge
directs us to adopt the Model Rules, unless there is a good
reason not to do so.  The question whether there is a good
reason not to adopt this proposed Rule is something the
Commission as a whole should consider.
 
I have responded to these comments in the table in order to
have something in place in the event that we choose to adopt
the Rule.  However, my recommendation is that the Commission
vote whether to have the Rule at all.
 
In light of the changes to the proposed Rule, I think the
minority's concern has been addressed.  Accordingly, I have
taken the liberty of recommending deletion of the minority
position from the Introduction.  If the minority believes their
objection remains, please let me know.

-- 
Kevin E. Mohr
Professor
Western State University College of Law
1111 N. State College Blvd.
Fullerton, CA 92831
714-459-1147
714-738-1000 x1147
714-525-2786 (FAX)
kevin_e_mohr@compuserve.com
kevinm@wsulaw.edu

500

mailto:kevin_e_mohr@compuserve.com
mailto:kevinm@wsulaw.edu


RRC - [2-1] - Rule - DFT3 (01-11-10)SWL - Cf. .doc 

Rule 2.1 Advisor 
(Commission’s Proposed Rule – Clean VersionRevised After Public Comment) 

 
 

In representing a client, a lawyer shall exercise independent professional judgment and render candid 
advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, 
economic, social and political factors that may be relevant to the client's situation. 
 
Comment 
 
Scope of Advice 
 
[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal advice 

often may involves unpleasant facts and alternatives that a client may find unpleasant and may be 
disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client's morale and 
may put advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred 
from giving candid advice by the prospect that the advice will be unpalatable to the client. 

 
[2] In some cases, Aadvice couched in narrow legal terms may be of little value to a client, especially 

where practical considerations, such as cost or effects on other people, are predominant. Although a 
lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most legal 
questions and may decisively influence how the law will be applied in rendering advice, a lawyer may 
refer not only to law, but to other considerations such as moral, economic, social and political factors 
that may be relevant to the client’s situation. 
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RRC - [2-1] - Dashboard - ADOPT - DFT4.1 (01-1.doc  1

Proposed Rule 2.1 [n/a] 
“Advisor” 
(Draft #3, 1/11/10) 

 
 
 

 

 
 

Comparison with ABA Counterpart 
Rule          Comment

 ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

□ Some material additions to ABA Model Rule 
 Some material deletions from ABA Model Rule 

□  No ABA Model Rule counterpart 

□ ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

 Some material additions to ABA Model Rule 
 Some material deletions from ABA Model Rule 

□  No ABA Model Rule counterpart 

 

 
Primary Factors Considered 

 
□ Existing California Law 
 
  Rule   

  Statute  

  Case law  

□ State Rule(s) Variations (In addition, see provided excerpt of selected state variations.) 

   

 
 Other Primary Factor(s)  

 

 

 

 

 

 

This Model Rule has no counterpart in the current California rules but in 
stating the duty of independent professional judgment, the rule 
emphasizes an important principle that is fully consistent with California 
law. 

Summary: This proposed new rule describes a lawyer’s role as a client’s advisor. It provides that a 
lawyer must exercise independent professional judgment and render candid advice. The rule also 
states that in advising clients, a lawyer may consider factors beyond the law, such as moral, 
economic, social and political considerations that may be relevant to a client’s situation.  
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Rule Revision Commission Action/Vote to Recommend Rule Adoption 
(13 Members Total – votes recorded may be less than 13 due to member absences)  

 
Approved on 10-day Ballot, Less than Six Members Opposing Adoption □  

Vote (see tally below)   □ 

Favor Rule as Recommended for Adoption _____ 
Opposed Rule as Recommended for Adoption _____ 
Abstain _____ 
 

Approved on Consent Calendar   □ 

Approved by Consensus   □ 

 
Commission Minority Position, Known Stakeholders and Level of Controversy 

 
Minority Position Included on Model Rule Comparison Chart:   Yes     No  
(See the introduction in the Model Rule comparison chart.)  
 

 No Known Stakeholders 

□ The Following Stakeholders Are Known: 

 
   

 Very Controversial – Explanation: 
 
    

 

 Moderately Controversial – Explanation: 

 

□ Not Controversial 

 

Three of the five comments received, including comments from OCTC, COPRAC and the 
Santa Clara County Bar Association maintain that the proposed Rule should not be adopted 
because it is not a disciplinary rule, it is not enforceable, is unnecessary and provides for 
advice that is beyond a lawyer’s expertise. 

See the introduction in the Model Rule comparison chart.  
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COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT 
 

Proposed Rule 2.1* Advisor 
 

September 2009January 2010 
(Draft rule to be considered for public commentadoption.) 

 

INTRODUCTION:   
Proposed Rule 2.1 describes a lawyer’s role as a client’s advisor. There is no counterpart to this rule in the California rules and the 
Commission is recommending adoption of the first sentence of the black letter rule without any change. The Commission is recommending 
that the second sentence of the Model Rule not be adopted, but that the sentence be incorporated into Comment [2] to the proposed Rule.  
Although it is anticipated that the terms of the rule may not be frequently applied as a lawyer disciplinary standard, the Commission 
recognizes the importance of this rule as guidance to lawyers and clients on a lawyer’s duty to exercise independent professional judgment. 

Regarding the rule comments, the Commission has made some substantial deletions.  The Commission is recommending adoption of  
modified versions of two of the Model Rule Comments.  For the most part, deletions have been made to focus the rule on key concepts of 
independent professional judgment and candor.  The commentary concerning a lawyer’s responsibility to render advice on factors beyond 
technical legal considerations, such as moral or social factors, was viewed as inconsistent with the terms of the rule itself, which provides 
only that a lawyer duly consider these factors in rendering legal advice.  The first two Comments were modified to remove references that 
suggest the frequency that non-legal considerations arise in the course of representing clients that may not be the case and are unnecessary 
to make the point of the comment and to clarify that the standards in the Rule are permissive, rather than mandatory requirements in every 
representation.       

Minority. A minority of the Commission believes that an express statement should be added to the Rule or to the Comment to the effect 
that a lawyer who does not render moral, economic, social, or political advice as permitted by the second sentence of the rule does not 
violate this Rule.  Proposed Rule 1.6(e) and Rule 1.14, Comment [7], contain such provisions.  The second sentence of Rule 2.1 is not 

                                                           

* Proposed Rule 2.1, Draft 3 (1/11/10) 
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intended to be mandatory.  However, the absence of such a disclaimer of a violation in this Rule will lead people to argue that a lawyer 
who does not render such advice should be held accountable in disciplinary proceedings.  Otherwise, Rule 1.6(e) and Rule 1.14, 
Comment [7], would not be necessary. 
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RRC - [2-1] - Compare - Rule & Comment Explana.doc Page 1 of 4 Printed: January 12, 2010 

ABA Model Rule 
Rule 2.1  Advisor 

Commission’s Proposed Rule* 
Rule 2.1  Advisor 

Explanation of Changes to the ABA Model Rule 
 
 

 
In representing a client, a lawyer shall exercise 
independent professional judgment and render 
candid advice. In rendering advice, a lawyer may 
refer not only to law but to other considerations such 
as moral, economic, social and political factors, that 
may be relevant to the client's situation. 
 

 
In representing a client, a lawyer shall exercise 
independent professional judgment and render 
candid advice. In rendering advice, a lawyer may 
refer not only to law but to other considerations such 
as moral, economic, social and political factors, that 
may be relevant to the client's situation. 
 

 
Theis first sentence  language is identical to the Model Rule.  In 
response to public comment, the Commission deleted the second 
sentence.  The  Commission has revised the last sentence of 
Comment [2] to incorporate language that was taken from the 
second sentence of the proposed rule. 
 

                                            
* Proposed Rule 2.1, Draft 3 (1/11/10); Redline/strikeout showing changes to the ABA Model Rule 
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RRC - [2-1] - Compare - Rule & Comment Explana.doc Page 2 of 4 Printed: January 12, 2010 

 

ABA Model Rule 
Rule 2.1 Advisor 

Comment  

Commission’s Proposed Rule 
Rule 2.1  Advisor  

Comment 

Explanation of Changes to the ABA Model Rule 
 

 
Scope of Advice 
 
[1] A client is entitled to straightforward advice 
expressing the lawyer's honest assessment. Legal 
advice often involves unpleasant facts and 
alternatives that a client may be disinclined to 
confront. In presenting advice, a lawyer endeavors to 
sustain the client's morale and may put advice in as 
acceptable a form as honesty permits. However, a 
lawyer should not be deterred from giving candid 
advice by the prospect that the advice will be 
unpalatable to the client. 
 

 
Scope of Advice 
 
[1] A client is entitled to straightforward advice 
expressing the lawyer's honest assessment. Legal 
advice often may involves unpleasant facts and 
alternatives that a client may find unpleasant and 
may be disinclined to confront. In presenting advice, 
a lawyer endeavors to sustain the client's morale 
and may put advice in as acceptable a form as 
honesty permits. However, a lawyer should not be 
deterred from giving candid advice by the prospect 
that the advice will be unpalatable to the client. 
 

 
 
 
Comment [1] is identical to thel a modified version of the  Model 
Rule Comment.  It was revised to replace with word “often” with 
the word “may” because the Model Rule language makes a 
judgment about what often occurs in a lawyer client relationship 
that is not necessarily the case and is unnecessary to make the 
point of the Comment.  The reference to “unpleasant facts and 
alternative” was changed to state “facts and alternatives that a 
client may find unpleasant” in response to public comment that it 
is the client’s perception of the facts, rather than the facts 
themselves, that determine whether they are unpleasant. 

 
[2]  Advice couched in narrow legal terms may be of 
little value to a client, especially where practical 
considerations, such as cost or effects on other 
people, are predominant. Purely technical legal 
advice, therefore, can sometimes be inadequate. It is 
proper for a lawyer to refer to relevant moral and 
ethical considerations in giving advice. Although a 
lawyer is not a moral advisor as such, moral and 
ethical considerations impinge upon most legal 
questions and may decisively influence how the law 
will be applied. 
 

 
[2]  In some cases, Aadvice couched in narrow legal 
terms may be of little value to a client, especially 
where practical considerations, such as cost or 
effects on other people, are predominant. Purely 
technical legal advice, therefore, can sometimes be 
inadequate. It is proper for a lawyer to refer to 
relevant moral and ethical considerations in giving 
advice. Although a lawyer is not a moral advisor as 
such, in rendering advice, a lawyer may refer not 
only to law, but to other considerations such as 
moral, economic, social and political factors that may 
be relevant to the client’s situation.moral and ethical 
considerations impinge upon most legal questions 
and may decisively influence how the law will be 
applied. 
 

 
With the exception of the second sentence, Comment [2] is 
identical a modified version of to the Model Rule Comment.  The 
first sentence was revised to clarify that it is not intended to state 
a proposition that applies in every representation.  The second 
sentence has been deleted because it may suggest to some 
lawyers that there is a risk of disciplinary exposure if a lawyer 
provides competent advice but does not also provide advice on 
moral issues.  The third sentence was deleted and its substance 
incorporated into the last sentence.  The last sentence was 
revised to incorporate language that was taken from the second 
sentence of the proposed Rule.  The Model Rule Comment 
language in the last sentence was replaced with the second 
sentence from the proposed Rule, because the deleted language 
makes a judgment that moral and ethical considerations impinge 
on most legal questions, that may not be the case and is not 
necessary to make the point of the Comment. 
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ABA Model Rule 
Rule 2.1 Advisor 

Comment  

Commission’s Proposed Rule 
Rule 2.1  Advisor  

Comment 

Explanation of Changes to the ABA Model Rule 
 

 
[3]  A client may expressly or impliedly ask the 
lawyer for purely technical advice. When such a 
request is made by a client experienced in legal 
matters, the lawyer may accept it at face value. 
When such a request is made by a client 
inexperienced in legal matters, however, the lawyer's 
responsibility as advisor may include indicating that 
more may be involved than strictly legal 
considerations. 
 

 
[3]  A client may expressly or impliedly ask the 
lawyer for purely technical advice. When such a 
request is made by a client experienced in legal 
matters, the lawyer may accept it at face value. 
When such a request is made by a client 
inexperienced in legal matters, however, the lawyer's 
responsibility as advisor may include indicating that 
more may be involved than strictly legal 
considerations. 
 

 
Comment [3] has been deleted because the proposition stated 
therein may be construed as creating a substantive legal 
standard that goes beyond the terms of the rule itself. 
  

 
[4] Matters that go beyond strictly legal questions 
may also be in the domain of another profession. 
Family matters can involve problems within the 
professional competence of psychiatry, clinical 
psychology or social work; business matters can 
involve problems within the competence of the 
accounting profession or of financial specialists. 
Where consultation with a professional in another 
field is itself something a competent lawyer would 
recommend, the lawyer should make such a 
recommendation. At the same time, a lawyer's 
advice at its best often consists of recommending a 
course of action in the face of conflicting 
recommendations of experts. 
 

 
[4] Matters that go beyond strictly legal questions 
may also be in the domain of another profession. 
Family matters can involve problems within the 
professional competence of psychiatry, clinical 
psychology or social work; business matters can 
involve problems within the competence of the 
accounting profession or of financial specialists. 
Where consultation with a professional in another 
field is itself something a competent lawyer would 
recommend, the lawyer should make such a 
recommendation. At the same time, a lawyer's 
advice at its best often consists of recommending a 
course of action in the face of conflicting 
recommendations of experts 
 
 

 
Comment [4] has been deleted as unnecessary practice pointers 
that distract and potentially undermine the primary message to 
lawyers and clients that there is a duty of independent 
professional judgment and candor.  
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ABA Model Rule 
Rule 2.1 Advisor 

Comment  

Commission’s Proposed Rule 
Rule 2.1  Advisor  

Comment 

Explanation of Changes to the ABA Model Rule 
 

 
Offering Advice 
 
[5] In general, a lawyer is not expected to give 
advice until asked by the client. However, when a 
lawyer knows that a client proposes a course of 
action that is likely to result in substantial adverse 
legal consequences to the client, the lawyer's duty to 
the client under Rule 1.4 may require that the lawyer 
offer advice if the client's course of action is related 
to the representation. Similarly, when a matter is 
likely to involve litigation, it may be necessary under 
Rule 1.4 to inform the client of forms of dispute 
resolution that might constitute reasonable 
alternatives to litigation. A lawyer ordinarily has no 
duty to initiate investigation of a client's affairs or to 
give advice that the client has indicated is unwanted, 
but a lawyer may initiate advice to a client when 
doing so appears to be in the client's interest. 
 

 
Offering Advice 
 
[5] In general, a lawyer is not expected to give 
advice until asked by the client. However, when a 
lawyer knows that a client proposes a course of 
action that is likely to result in substantial adverse 
legal consequences to the client, the lawyer's duty to 
the client under Rule 1.4 may require that the lawyer 
offer advice if the client's course of action is related 
to the representation. Similarly, when a matter is 
likely to involve litigation, it may be necessary under 
Rule 1.4 to inform the client of forms of dispute 
resolution that might constitute reasonable 
alternatives to litigation. A lawyer ordinarily has no 
duty to initiate investigation of a client's affairs or to 
give advice that the client has indicated is unwanted, 
but a lawyer may initiate advice to a client when 
doing so appears to be in the client's interest. 
 

 
 
Comment [5] has been deleted, in part, because the Commission 
has included comparable guidance in other proposed rules.  For 
example, the proposed rule on client communication, Rule 1.4, 
includes Comment [1] that, in part, states: 
 
“Depending upon the circumstances, a lawyer may also be 
obligated pursuant to paragraphs (a)(2) or (a)(3) to communicate 
with the client concerning the opportunity to engage in alternative 
dispute resolution processes.” 
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RRC - [2-1] - Public Comment Chart - By Commen.doc Page 1 of 3 Printed: 1/12/2010 

 

Rule 2.1 Advisor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

2 COPRAC D   COPRAC does not support the proposed rule 
because we do not believe that it is 
appropriate as a disciplinary rule.   
 
 
 
 
Should the proposed rule be adopted in some 
form, we would recommend removing the 
second sentence of the proposed rule.  We 
are generally in agreement with the concern 
expressed as the Minority position.  We have 
no objection to the second sentence being 
included in a Comment to the rule, nor do we 
object to the disclaimer recommended by the 
Minority, but we do not believe that this 
sentence should be included in the rule itself. 

Comment not accepted.  The Commission agrees 
that the proposed Rule does not state a disciplinary 
standard.  However, the Commission believes that 
the Rule provides useful guidance to the legal 
profession regarding the existence and scope of a 
lawyer’s duty of independent judgment and candor. 
 
 
Comment accepted.  The second sentence of the 
proposed Rule was moved to replace the second 
sentence in Comment [2].  The Commission did not 
include the disclaimer suggested by the minority 
position because the revised second sentence uses 
the permissive verb “may,” which does not impose a 
requirement. 

5 Office of the Chief Trial 
Counsel (“OCTC”), State Bar 
of California 

A   OCTC is concerned that this is not an 
enforceable rule.  OCTC does not believe the 
rules should have rules that are not 
enforceable. 

Comment not accepted.  The Commission agrees 
that the proposed Rule does not state a disciplinary 
standard.  However, the Commission believes that 
the Rule provides useful guidance to the legal 
profession regarding the existence and scope of a 
lawyer’s duty of independent judgment and candor 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 2.1 Advisor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

1 Orange County Bar 
Association 

M   
 
 
 
 
 
 
 
 
 
 
 
 
 

Comment 
[1] 

 
 
 
 
 

The OCBA endorses the adoption of the first 
sentence of the proposed Rule, but 
recommends that the second sentence be 
deleted. 
The second sentence should be deleted 
because it is not intended to be mandatory 
and is, essentially, a practice pointer.  With 
modifications to the language, the second 
sentence should be placed in an appropriate 
location in the Comments to read as follows: 

“In rendering advice, a lawyer may refer 
not only to law, but also to such other 
considerations the lawyer deems to be 
relevant to the client’s situation.” 

The OCBA believes that it is more appropriate 
for the language to be as broad as possible, 
rather than focusing on “moral, economic, 
social and political” factors. 
The OCBA recommends that the language in 
Comment [1] be modified to read as follows: 

“Legal advice may involve facts and 
alternatives that a client may find 
unpleasant and be disinclined to 
confront.” 

There is no need for the word “often,” and 
whether facts are unpleasant depends on the 
client’s perspective and not on the facts 

Comment accepted.  The second sentence of the 
proposed Rule was deleted,  The  Commission has 
revised the second sentence of Comment [2] to 
incorporate language that was taken from the 
second sentence of the proposed rule. 
 
 
 
 
Change not made.  The sentence in question states 
that the lawyer may refer not only to the law, but to 
other considerations.  It, therefore, is not focused on 
just moral, economic, social and political factors.  
Instead these factors are listed as examples of the 
types of other considerations a lawyer may discuss 
with a client. 
 
Comment accepted.  The Commission agrees with 
the comment. 
 
 
 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 2.1 Advisor. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
Comment 

[2] 

themselves. 
With respect to Comment [2], the OCBA 
endorses the deletion of the second and third 
sentences from the comment to the Model 
Rule, but suggests that the last sentence be 
modified as follows: 

“For instance, although a lawyer is not a 
moral advisor as such, moral and ethical 
considerations impinge upon many legal 
questions and may influence the client’s 
course of action.” 

 
Comment accepted in part.  The  Commission has 
revised the second sentence of Comment [2] to 
incorporate language that was taken from the 
second sentence of the proposed rule in response 
to OCBA’s prior comment. 

4 San Diego County Bar 
Association Legal Ethics 
Committee 

A   We approve the new rule in its entirety. No response required. 

3 Santa Clara County Bar 
Association 

D   This rule is unnecessary and, indeed, 
encourages an attorney to provide advice to a 
client that is beyond the scope of the lawyer’s 
expertise. 

Comment not accepted.  The Commission agrees 
that the proposed Rule does not state a disciplinary 
standard.  However, the Commission believes that 
the Rule provides useful guidance to the legal 
profession regarding the existence and scope of a 
lawyer’s duty of independent judgment and candor. 
 

 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 2.1 – Public Comment – File List 

E-2009-292i OCBA [2.1] 

E-2009-293g State Bar OCTC [2.1] 

E-2009-310a COPRAC [2.1] 

E-2009-351i SDCBA [2.1] 

E-2009-358h Santa Clara County Bar [2.1] 
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  THE STATE BAR COMMITTEE ON PROFESSIONAL 

 OF CALIFORNIA RESPONSIBILITY AND CONDUCT 

 180 HOWARD STREET,  SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161  
 

 

 

November 9, 2009 
 

Harry B. Sondheim, Chair 
Commission for the Revision of the 
Rules of Professional Conduct 
State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
RE: Proposed Rule 2.1 

Dear Mr. Sondheim: 

The State Bar Standing Committee on Professional Responsibility and Conduct (“COPRAC”) 
appreciates the opportunity to comment on the proposed amendments to the Rules of Professional 
Conduct of the State Bar of California, pursuant to the request of the Board Committee on Regulation, 
Admissions & Discipline Oversight (“RAD”) for public comment. 

COPRAC has reviewed the provisions of proposed Rule 2.1 and offers the following comments. 

COPRAC does not support the proposed rule, because we do not believe that it is appropriate as a 
disciplinary rule. 

While we agree with the commentary in the Introduction as to “the importance of this Rule as guidance 
to lawyers and clients on a lawyer’s duty to exercise independent professional judgment,” we do not 
believe that such guidance – in the form of a Rule of Professional Conduct – should be imposed upon 
lawyers as a disciplinary rule.  Further, we recognize that the Introduction itself acknowledges that “it is 
anticipated that the terms of the Rule may not be frequently applied as a lawyer disciplinary standard,” 
however, we do not believe the proposed rule should ever be applied as a disciplinary standard. 

Should the proposed rule be adopted in some form, notwithstanding the concerns expressed above, we 
would recommend removing the second sentence of the proposed rule.  We are generally in agreement 
with the concern expressed as the Minority position.  We have no objection to the second sentence being 
included in a Comment to the rule, nor do we object to the disclaimer recommended by the Minority, but 
we do not believe that this sentence should be included in the rule itself. 

COPRAC thanks the Rules Revision Commission for its consideration of its comments. 
 

Very truly yours,  

 

 

Carole J. Buckner, Chair 
Committee on Professional  
Responsibility and Conduct 

 
cc: Members, COPRAC 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: NOVEMBER 13, 2009 

Your Information
Professional Affiliation Santa Clara County Bar Association Commenting on behalf of an 

organization  

Yes

No

* Name Jil Dalesandro, President

* City San Jose

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

chrisb@sccba.com

The following proposed rules can be viewed by clicking on the links below:

Rule 1.2 [n/a] Rule 1.9 [3-310] Rule 2.1 [n/a]
Rule 1.6 [3-100] Rule 1.10 [n/a]                  Rule 3.8 [5-110]
Rule 1.8.2 [n/a] Rule 1.12 [n/a] Rule 8.5 [1-100(D)]
Rule 1.8.13 [n/a] Rule 1.14 [n/a] Discussion Draft [all rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 2.1 Advisor [N/A]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

This rule is unnecessary and, indeed, encourages an attorney to provide advice to a 
client that is beyond the scope of the lawyer’s expertise. 
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December 14, 2009 McCurdy E-mail to Drafters (Lamport, Vapnek), cc Chair, Vice-Chairs 
& Staff: 
 
Rule 2.1 Drafting Team (LAMPORT, Vapnek): 
  
This message provides the assignment background materials for Rule 2.1 on the January 
agenda.  The assignment deadline is Monday, January 11, 2010. 
  
This message includes the following draft documents: 
  
1. public comment compilation (full text of comment letters received) 
2. public commenter chart (a staff prepared chart with the synopsis of comments in draft form 

and open third column for the codrafters recommended response to the comments) 
3. dashboard (staff prepared template) 
4. introduction (text of public comment version of the introduction – this should be updated if 

there are any recommended amendments to the rule) 
5. Model Rule comparison chart (version of chart as issued for public comment)  
6. clean rule text (public comment version – use this clean version to make any changes to the 

rule, do not edit the rule in the Model Rule comparison chart)  
7. state variations excerpt (this does not require any work)  
  
The codrafters are assigned to review any written comments received and to prepare a revised 
draft rule and comment, if any changes are recommended.  The “RRC Response” column on 
the public commenter chart should be filled in with the drafting team’s recommended action in 
response to the public comment.  In addition,  we need the drafting team to prepare a 
completed  dashboard, and to update, as needed, the Introduction, and the Explanations in the 
third column of the Model Rule comparison chart based on the revised rule.  Please do not edit 
the redline-middle column of the Model Rule comparison chart.  Staff is available to generate a 
new redline of the post public comment rule to the Model Rule and will assist in completing the 
middle column of the Model Rule comparison chart. 
  
We are looking for submissions that are as close to final form as possible.  As noted above, 
please feel free to send us your revised clean version of the proposed rule and we will generate 
a redline comparison to the Model Rule for the comparison chart.  Of course, you will still need 
to complete the Explanation column of the Model Rule Comparison Chart.  Lastly, if among the 
drafters there is a minority view, please consider including the minority view in your draft 
Introduction. 
 
Attached: 
RRC - [2-1] - Dashboard - ADOPT - DFT3 (09-03-09).doc 
RRC - [2-1] - Compare - Introduction - DFT2.2 (09-03-09).doc 
RRC - [2-1] - Compare - Rule & Comment Explanation - DFT2.1 (09-01-09).doc 
RRC - [2-1] - Rule - DFT2.1 (09-01-09) - CLEAN-LAND.doc 
RRC - [2-1] - Public Comments Complete (12-14-09).pdf 
RRC - [2-1] - Public Comment Chart - By Commenter - DFT1 (12-14-09)AT.doc 
RRC - [2-1] - State Variations (2009).pdf 
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December 15, 2009 Lamport E-mail to KEM, cc Drafters, Chair & Staff: 
 
Could you send me a copy of the meeting summary for this rule?  I am trying to refresh my 
recollection on the discussion within the Commission on the rule in preparing a response to the 
public comment. 
 
 
December 15, 2009 KEM E-mail to Lamport, cc Drafters, Chair & Staff: 
 
Here are my notes in PDF.  Please let me know if you prefer them in Word. 
 
 
January 8, 2010 McCurdy E-mail to Drafters, cc Chair & Staff: 
 
Rule 2.1 Drafting Team (MELCHIOR, Lamport, Peck): 
 
This message provides an updated commenter chart adding the previously omitted comment of 
the OCTC.  The comment was included in the full text comment compilation provided in the 
earlier assignment materials, but didn’t make it into the chart.  If you have already completed 
work on the commenter chart, please copy the column for the OCTC comment (final entry on 
the attached chart) into your chart and add your recommended response. 
 
Attached: 
RRC - [2-1] - Public Comment Chart - By Commenter - DFT2 (01-08-10)AT.doc 
 
 
January 11, 2010 Lamport E-mail to McCurdy, cc Drafters, Chair & Staff: 
 
Attached are the materials for Rule 2.1, which reflects Paul's input as well. 
  
Three of the five comments we received, including comments from OCTC, COPRAC and the 
Santa Clara Bar, maintain that we should not adopt this rule.  Given those comments, I 
recommend that the Commission vote on whether to adopt the rule at all.   
  
The core objection is that the Rule does not establish a disciplinary standard, is not enforceable 
and is not necessary.  I agree that, as phrased, this is not a disciplinary rule and likely is not 
enforceable.  However, these comments illustrate that people are looking to the Rules as 
disciplinary standards.  We dilute their purpose when we sprinkle in non-disciplinary rules.  
Worse yet, people may try to read disciplinary consequences into this rule, when none were 
intended.  On the other hand, our charge directs us to adopt the Model Rules, unless there is a 
good reason not to do so.  The question whether there is a good reason not to adopt this 
proposed Rule is something the Commission as a whole should consider. 
  
I have responded to these comments in the table in order to have something in place in the 
event that we choose to adopt the Rule.  However, my recommendation is that the Commission 
vote whether to have the Rule at all. 
  
In light of the changes to the proposed Rule, I think the minority's concern has been addressed.  
Accordingly, I have taken the liberty of recommending deletion of the minority position from the 
Introduction.  If the minority believes their objection remains, please let me know. 
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Attached: 
RRC - [2-1] - Public Comment Chart - By Commenter - DFT3 (01-11-10)SWL.doc 
RRC - [2-1] - Dashboard - ADOPT - DFT4 (01-11-10)SWL.doc 
RRC - [2-1] - Compare - Introduction - DFT3 (01-11-10)SWL - Cf. to DFT2.2.doc 
RRC - [2-1] - Compare - Rule & Comment Explanation - DFT3 (01-11-10)SWL - Cf. to 
DFT2.1.doc 
RRC - [2-1] - Rule - DFT3 (01-11-10)SWL - Cf. to DFT2.1 - LAND.doc 
 
January 12, 2010 KEM E-mail to McCurdy & Difuntorum, cc Lamport, Vapnek & 
Sondheim: 
 
I've attached the following, which are for the most part simply renamed files that Stan sent in 
yesterday.  However, I did make some changes, as described below.  I've also inserted Stan's 
cover e-mail from yesterday so you can use this e-mail as the cover memo for the agenda item. 
 
1.   Rule, Draft 3 (1/11/10)SWL, redline, compared to Draft 2.1 (9/1/09), the public comment 
draft.  I've added a footer so we can better keep track of the drafts. 
 
2.   Dashboard, Draft 4.1 (1/11/10)SWL-KEM.  Again, I've added a footer.  I've also highlighted 
certain sections of the dashboard that we will probably have to revisit after the meeting.  In 
particular, the rule is listed as "highly controversial" and "moderately controversial".  Which is it.  
Also, what was the majority if Stan's revisions are accepted may want to file a minority report on 
the deletion of the second sentence, so I've flagged that. 
 
3.   Introduction, Draft 3.1 (1/11/10)SWL-KEM.  I cleaned up the formatting by replacing the text 
box w/ a table and made a few administrative changes to dates, etc. 
 
4.   Rule & Comment Chart, Draft 3 (1/11/10)SWL 
 
5.   Public Comment Chart, Draft 3.1 (1/11/10)SWL-KEM.  I've re-sorted the chart alphabetically. 
 

January 11, 2010 Lamport E-mail to McCurdy, cc Vapnek, Sondheim, Difuntorum & 
KEM: 
 
    Attached are the materials for Rule 2.1, which reflects Paul's input as well. 
      
    Three of the five comments we received, including comments from OCTC, COPRAC 
and the Santa Clara Bar, maintain that we should not adopt this rule.  Given those 
comments, I recommend that the Commission vote on whether to adopt the rule at all.  
      
    The core objection is that the Rule does not establish a disciplinary standard, is not 
enforceable and is not necessary.  I agree that, as phrased, this is not a disciplinary rule 
and likely is not enforceable.  However, these comments illustrate that people are 
looking to the Rules as disciplinary standards.  We dilute their purpose when we sprinkle 
in non-disciplinary rules.  Worse yet, people may try to read disciplinary consequences 
into this rule, when none were intended.  On the other hand, our charge directs us to 
adopt the Model Rules, unless there is a good reason not to do so.  The question 
whether there is a good reason not to adopt this proposed Rule is something the 
Commission as a whole should consider. 
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    I have responded to these comments in the table in order to have something in place 
in the event that we choose to adopt the Rule.  However, my recommendation is that the 
Commission vote whether to have the Rule at all. 
      
    In light of the changes to the proposed Rule, I think the minority's concern has been 
addressed.  Accordingly, I have taken the liberty of recommending deletion of the 
minority position from the Introduction.  If the minority believes their objection remains, 
please let me know. 

 
January 17, 2010 Kehr E-mail to RRC: 
 
Here are my comments on these materials, all based on the assumption that the Commission 
will decide to retain the Rule: 
  

1. The third line of Comment [2] includes “as such”.  I would remove these words.  Without 
them, the sentence is an absolute statement that a lawyer is not a moral advisor, which I 
believe is right.  With them, the sentence implies that it is part of a lawyer’s role to 
provide moral advice. 

  
2. Several of the Responses in the commenter chart are phrased as “Comment accepted” 

or “Comment not accepted”.  The commenters have gone to consider trouble to provide 
their assistance to us, and I would prefer a less imperious phrasing. 

 
Finally, because of the suggestion, such as in the COPRAC letter, that Rule 2.1 might have no 
purpose, I’ve done a highly abbreviated and incomplete search to see if Rule 2.1 actually is 
used anywhere.  It turns out that there are dozens of cases in which it has been cited.  Here are 
some examples:  Thomas v. Tenneco Packaging Co., 293 F.3d 1306 (11th Cir. 2002) [lawyer 
sanctioned for rude and abusive conduct; in reply to the lawyer’s argument that she merely was 
following orders, the Court confirmed the sanction, in part because Rule 2.1 requires lawyers to 
exercise independent professional judgment (and not just follow orders)]; U.S. v. Hughes, 41 
Fed. Appx. 276 (10th Cir. 2002) [part of the Court’s recital of underlying facts, it explains that 
counsel sought to withdraw on the basis that they had “reached an ethical conflict between their 
duty to follow the client’s wishes and yet retain the required independent professional judgment 
mandated by Rule 2.1 ....” Id. at 281 n. 2.]; Lee v. State Farm Mutual Ins. Co., 2007 U.S. Dist. 
LEXIS 97565 (D. Colo. 2007) [This is the report of a special master appointed to make in 
camera inspections of assertedly privileged materials in a lawsuit alleging that State Farm’s 
conduct in attempting to avoid a coverage obligation amounted to fraud and other torts.  The 
lawyers apparently failed to fully advise his client regarding various aspect of the pending 
litigation, possibly because of their relationship with State Farm, which they represented in other 
matters.  The Special Master found that this raised a substantial question as to a Rule 2.1 
violation.]; Pyles v. City of Philadelphia, 2006 U.S. Dist. LEXIS 89174 (E.D.Pa. 2006) [This is a 
Title VII action filed by a female African-American lawyer who was terminated from her 
employment.  Plaintiff wrote a legal opinion that was modified by her supervisor.  Plaintiff 
objected, and the disagreement went up the ladder with the revisions approved at each rung.  
Plaintiff argued, among other things, that her conduct was proper because it was required by 
Rule 2.1.]; Commissariat A L’EngergieAtomique v. Samsung Electronics Co, Ltd., 430 F. 
Supp.2nd (D.Del. 2006) [There is brief reference to Rule 2.1 in deciding on a motion to allow 
defendant’s counsel to share certain trade secret information with its client]; Patterson v. Powell, 
Goldstein, Frazer & Murphy, LLP, 332 B.R. 450 (N.D.Ala. 2005) [Rule 2.1 used in the traditional 
loyalty sense in ruling that a non-client could not sue a lawyer]; and Cambria v. Association of 
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Flight Attendants, 2005 U.S. Dist. LEXIS 13101 (E.D.Pa. 2005) [An employee sued her labor 
union, claiming, among other things, that it failed to meet its duty of fair representation.  With 
respect to the recommendation by the union-provided lawyer regarding deficiencies in her claim, 
the Court in a footnote agreed with the attorney was obligated to act as she did under Rule 2.1.]. 
  
I did not locate any cases of professional discipline based on Rule 2.1 (although additional 
research might turn one up, but it has been used for purposes of court sanctions: In re Johnson, 
2008 Bankr. LEXIS 164 (E.D.Virg. 2008) [This was a Ch. 13 filing by an 18 year old who just 
had graduated from high school and had no significant debts but was used by her father and 
grandmother as part of their scheme to defraud their creditors.  Her lawyer also had represented 
or was representing the father and grandmother in four other serial bankruptcy filings, and for 
that and other reasons the lawyer was implicated in the scheme.  The court suspended the 
attorney from filing bankruptcy cases in the court for a period of not less than 120 days and 
ordered the attorney to disgorge the attorney's fees that he charged the debtor. The court 
referred to Rule 2.1 in explaining how the lawyer should have behaved, but the use of Rule 2.1 
seems entirely unnecessary because the lawyer, like his other clients, violated pertinent 
bankruptcy abuse statutes.]; and In re Ebel, 371 B.R. 866 (S.D.Ill. 2007) [The court suspended 
the lawyer from practice before the bankruptcy court based on findings that he had provided 
incompetent legal representation and advice, had charged and collected fees far in advance of 
the value of services rendered, and had demonstrated an inability to be candid and forthright in 
the representation of his clients and in his dealing with the standing trustees, the U.S. Trustees, 
opposing counsel, and the court.  Rule 2.1 is identified in a listing of Rules, but it is not apparent 
what it added to the analysis.].    
 
I’ll hold any comments on the wisdom of including the Rule until the meeting. 
 
January 17, 2010 Sondheim E-mail to RRC: 
 
The issue regarding this rule seems to be quite clear and does not require debate since the 
commenters appear to give the pro and con views:  Shall we have the rule with only the first 
sentence? Accordingly, as suggested by Stan, we will take a vote without discussion unless 
someone raises a matter in an e-mail before the deadline which requires discussion. 
 
 
January 18, 2010 Vapnek E-mail to RRC: 
 
1.  I have no problem with deletion of "as such" in the third line of Comment 2. 
 
2.  I don't agree that "Comment accepted" or "Comment not accepted" are imperious, but we 
can come up with more felicitous language if the Commission votes to adopt this rule. 
 
3.  Thanks to RLK for the research on cites to Rule 2.1. We have already adopted a number of 
rules that have no disciplinary component, and even discussed adding such a caution as has 
Georgia (if I remember correctly) to some of its rules. The duty to exercise independent 
judgment is an important duty of every lawyer and ought to be stated clearly somewhere. The 
Rules is the best place, not just in MCLE lectures, etc. We are long past the "discipline only" 
phase of rule writing, especially in light of our revised charge to adopt the Model Rules unless 
there is a compelling reason not to do so. That the rule may not be one that states a 
disciplinable offense is not a compelling reason to reject it. 
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Lee, Mimi

From: Lamport, Stanley W. [SLamport@coxcastle.com]
Sent: Tuesday, January 19, 2010 9:47 PM
To: Robert L. Kehr; snyderlaw@charter.net; Ellen R. Peck; hbsondheim@verizon.net; 

CommissionerJ2@gmail.com; jsapiro@sapirolaw.com; justice.ruvolo@jud.ca.gov; 
kemohr@charter.net; Kevin Mohr G; kmelchior@nossaman.com; McCurdy, Lauren; 
linda.foy@jud.ca.gov; martinez@lbbslaw.com; Lee, Mimi; mtuft@cwclaw.com; Paul Vapnek; 
Difuntorum, Randall; Yen, Mary

Subject: RE: RRC_Rule 2.1  January 2010 agenda item III.I.

Paul's response to Bob's email did not carry over the text of Bob's original email.  I have 
pasted Paul's email below so that my comments are in context. 
  
1.  I am fine with the deletion of "as such" in the third line of Comment [2].  It is the 
language used in the Model Rule Comment, but I agree with Bob's reasons for removing 
it. 
  
2.  I agree with Paul that the "Comment accepted" and "Comment not accepted" does not 
seem imperious.  No matter what we say, we need to communicate clearly that we either 
revised the Rule in response to the Comment or we did not and why.  We need to do it in 
a way where the reader knows instantly where we are going with our response to a 
comment.   
  
3.  I have looked at the some of the cases that Bob has cited.  They highlight a lack of 
consensus on what "independent professional judgment" means.  I find some of these 
cases so troubling that I cannot support this Rule in its present form.  In my 
view "independent professional judgment" means judgment not influenced by factors 
extraneous to the lawyer-client relationship.  It is an element of a lawyer's duty of 
undivided loyalty, which embraces the concept that a lawyer represents a client's interest 
and no one else's.  As an extension of that basic duty, a lawyer has a duty to exercise 
judgment in the client's interests that is not influenced by the interests of others or the 
lawyer's interests that are extraneous to the compensatory nature of the normal lawyer-
client relationship (which distinguishes why some fee arrangements involve conflicts and 
others do not).  The duty of independent judgment has a client focus and exists to assure 
a minimum standard of professional judgment necessary to fulfill the basic function of the 
lawyer-client relationship.   
  
IT IS ABSOLUTELY NOT A DUTY TO EXERCISE JUDGMENT INDEPENDENT OF THE 
CLIENT'S INTERESTS!  Nor should it be for reasons I expect we all know.  Imposing a 
duty on lawyers to advise clients for the benefit of others is antithetical to a duty of loyalty 
and the reason that duty exists.  There are limits on the extent a lawyer can advance a 
client's interests to be sure.  Can't break a law, commit a crime, defraud, violate a court 
order or exceed certain standards in a adjudicatory proceeding.  These are external limits 
on the duty of loyalty and that is the level at which those breaks should be applied. 
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Yet, some of the cases Bob cites interpret "independent professional judgment" in 
Rule 2.1 to mean "independent of the client's interests."  In Thomas v. Tenneco 
Packaging, the court sanctioned a lawyer for conduct the lawyer maintained was in the 
client's interest by saying the lawyer had to exercise independent judgment and not just 
follow orders.  That is not a duty of independent judgment.  If the lawyer violated a court 
rule or order, then that is the violation.  But to say that the lawyer was sanctioned for not 
exercising independent judgment in failing to comply with a court rule is the wrong way to 
analyze the issue.  U.S. v. Hughes is the same.  The court is drawing a distinction 
between a duty to follow a client's wishes and a duty to exercise independent judgment.  
Some of the other cases seem closer to the mark, but the fact that some courts have 
taken the rule in a different direction is very troubling. 
  
If we adopt this rule, we import all of the out-of-state case law that goes with it.  There is 
no California authority on this Rule.  The Rule is being imported.  We should expect 
California courts to look at cases in other states where the Rule has been in place, states 
that do not share some of the core values we share on matters such as confidentiality and 
undivided loyalty.  We may very well be stuck with the holdings in these cases if a 
California court follows them without knowing better.  The way to avoid this is to 
define independent judgment in a way that forecloses interpreting the duty to mean 
judgment independent of the client's interest.  If we are not prepared to do that, we should 
not recommend adoption of this Rule. 
  
STAN 
  
  
  
From Paul Vapnek: 
  
1.  I have no problem with deletion of "as such" in the third line of Comment 2. 
  
2.  I don't agree that "Comment accepted" or "Comment not accepted" are imperious, but we can 
come up with more felicitous language if the Commission votes to adopt this rule. 
  
3.  Thanks to RLK for the research on cites to Rule 2.1. We have already adopted a number of rules 
that have no disciplinary component, and even discussed adding such a caution as has Georgia (if I 
remember correctly) to some of its rules. The duty to exercise independent judgment is an important 
duty of every lawyer and ought to be stated clearly somewhere. The Rules is the best place, not just 
in MCLE lectures, etc. We are long past the "discipline only" phase of rule writing, especially in light of 
our revised charge to adopt the Model Rules unless there is a compelling reason not to do so. That 
the rule may not be one that states a disciplinable offense is not a compelling reason to reject it. 
 

From: Robert L. Kehr [mailto:rlkehr@kscllp.com]  
Sent: Sunday, January 17, 2010 2:21 PM 
To: snyderlaw@charter.net; Ellen R. Peck; hbsondheim@verizon.net; CommissionerJ2@gmail.com; 
jsapiro@sapirolaw.com; justice.ruvolo@jud.ca.gov; kemohr@charter.net; Kevin Mohr G; kmelchior@nossaman.com; 
Lauren McCurdy; linda.foy@jud.ca.gov; martinez@lbbslaw.com; Mimi Lee; mtuft@cwclaw.com; Paul Vapnek; 
Randall.Difuntorum@calbar.ca.gov; Lamport, Stanley W.; Yen, Mary 
Subject: RRC_Rule 2.1 January 2010 agenda item III.I. 
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