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Lee, Mimi

From: Marlaud, Angela
Sent: Monday, November 23, 2009 10:25 AM
To: CommissionerJ2@gmail.com; Difuntorum, Randall; hbsondheim@verizon.net; 

ignazio.ruvolo@jud.ca.gov; jsapiro@sapirolaw.com; kemohr@charter.net; 
kevin_e_mohr@csi.com; kevinm@wsulaw.edu; kmelchior@nossaman.com; Lee, Mimi; 
linda.foy@jud.ca.gov; Marlaud, Angela; martinez@lbbslaw.com; McCurdy, Lauren; 
mtuft@cwclaw.com; pecklaw@prodigy.net; pwvapnek@townsend.com; rlkehr@kscllp.com; 
slamport@coxcastle.com; snyderlaw@charter.net

Subject: Final RRC Agenda Submission - 6.4 - III.H. - December 11-12, 2009 Agenda Materials
Attachments: RRC - [6-4] - E-mails, etc. - REV (12-08-09)-EXC.pdf; RRC - [6-4] - Dash, Intro, Rule, 

Comment, Clean, PubCom, Variations - DFT1.2(11-22-09).pdf

 
 

From: Kevin Mohr [mailto:kemohr@charter.net]  
Sent: Sunday, November 22, 2009 10:43 PM 
To: Marlaud, Angela 
Cc: Paul Vapnek; Raul L. Martinez; Ignazio J. Ruvolo; Jerome Sapiro; Harry Sondheim; Difuntorum, Randall; McCurdy, 
Lauren; Lee, Mimi; Kevin Mohr G 
Subject: RRC - 6.4 - III.H. - December 11-12, 2009 Agenda Materials 
 
Greetings Angela: 
 
I've attached a single, scaled PDF file that includes the following documents for this Rule (please 
use this e-mail as the cover memo for the Agenda item): 
 
1.   Dashboard, Draft 1.2 (11/22/09)PV-KEM; 
 
2.   Intro, Rule & Comment Chart, Draft 4 (11/22/09)RD-KEM; 
 
3.   Public Comment Chart, Draft 2 (11/22/09)RD-KEM; 
 
4.    Rule 6.4, Draft 3 (6/8/09), clean. 
 
5.    State Variations (2009). 
 
 
I have also attached an e-mail compilation excerpt of the drafters' recent exchange concerning this 
Rule.  Please include this excerpt in the agenda package after the scaled PDF document. 
 
Please let me know if you have any questions.  Thanks, 
 
Kevin  
--  
Kevin E. Mohr 
Professor 
Western State University College of Law 
1111 N. State College Blvd. 

365

leem
Text Box
RE: Rule 6.4
12/11&12/09 Commission Meeting
Open Session Agenda Item III.H.



2

Fullerton, CA 92831 
714-459-1147 
714-738-1000 x1147 
714-525-2786 (FAX) 
kevin_e_mohr@compuserve.com 
kevinm@wsulaw.edu 
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Proposed Rule 6.4 [N/A] 
“Law Reform Activities Affecting Client Interests” 

 
(Draft #3, 6/8/09) 

 
 
 

 

 

 

 

 

 ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

 Some material additions to ABA Model Rule 
□ Some material deletions from ABA Model Rule 
□  No ABA Model Rule counterpart 

 ABA Model Rule substantially adopted 

□ ABA Model Rule substantially rejected 

 Some material additions to ABA Model Rule 
□ Some material deletions from ABA Model Rule 
□  No ABA Model Rule counterpart 

 
 

Primary Factors Considered 
 
□  Existing California Law 

  Rules   

  Statute  

  Case law  

□ State Rule(s) Variations (In addition, see provided excerpt of selected state variations.) 

   

□ Other Primary Factor(s)  

 

 

 

 

 

 

 

 

Summary: Proposed Rule 6.4 is essentially unchanged from Model Rule 6.4. The Commission 
recommends adding the phrase “or adversely affected” to the rule to require disclosure to the organization 
both the benefits and the adverse effects on a client of a decision of the organization in which the lawyer 
participates.  A similar change is proposed in the Comment.  A reference to a lawyer’s duty of 
confidentiality was also added. 

Comparison with ABA Counterpart 
    Rule         Comment 
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RRC - [6-4] - Dashboard - DFT1.2 (11-22-09)PV-KEM.doc 

 

 

Rule Revision Commission Action/Vote to Recommend Rule Adoption 
(14 Members Total – votes recorded may be less than 14 due to member absences)  

 
Approved on 10-day Ballot, Less than Six Members Opposing Adoption □  

Vote (see tally below)   

Favor Rule as Recommended for Adoption _____ 
Opposed Rule as Recommended for Adoption _____ 
Abstain _____ 

Approved on Consent Calendar  □ 

Approved by Consensus   □ 

Minority/Position Included on Model Rule Comparison Chart:  □ Yes     No   
 

Stakeholders and Level of Controversy 
 

□ No Known Stakeholders  

 The Following Stakeholders Are Known:  

 
 
 

□ Very Controversial – Explanation: 
 
    

 

 Moderately Controversial – Explanation:  

□ Not Controversial 

Commission on Access to Justice 

 

There were several negative comments urging that this Rule not be adopted, or if it were 
adopted, that it be amended. The Commission rejected the suggestions in the belief that 
rejection of the Rule would send a negative message relating to the encouragement of 
lawyers to participate in law reform activities. 
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RRC - [6-4] - Intro, Rule & Comment Explanation - DFT4 (11-22-09)RD-KEM.doc Page 1 of 3 Printed: November 22, 20091 

 
 

COMMISSION FOR THE REVISION OF THE RULES OF PROFESSIONAL CONDUCT 
 

Proposed Rule 6.4* Law Reform Activities Affecting Client Interests 
 

November 2009 
(Draft rule following consideration of public comment.) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
* Proposed Rule 6.4, Draft 3 (6/8/09). 

INTRODUCTION:   
 
Proposed Rule 6.4 is essentially unchanged from Model Rule 6.4.  The Commission recommends adding the phrase “or 
adversely affected” to the rule to require disclosure to the organization of both the benefits and the adverse effects on a 
client of a decision by the organization in which the lawyer participates.  A similar change is proposed in the Comment.  
A reference to the lawyer’s duty of confidentiality (Rule 1.6 and Business and Professions Code § 6068(e)(1)) was also 
added.  The Commission does not recommend any further changes following public comment. See Public Comment 
Chart, below. 
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RRC - [6-4] - Intro, Rule & Comment Explanation - DFT4 (11-22-09)RD-KEM.doc Page 2 of 3 Printed: November 22, 20091 

 
 
 

ABA Model Rule 
 

Rule 6.4 Law Reform Activities Affecting Client 
Interests 

Commission’s Proposed Rule* 
 

Rule 6.4 Law Reform Activities Affecting Client 
Interests 

Explanation of Changes to the ABA Model Rule 
 
 
 

 
A lawyer may serve as a director, officer or member of 
an organization involved in reform of the law or its 
administration notwithstanding that the reform may 
affect the interests of a client of the lawyer. When the 
lawyer knows that the interests of a client may be 
materially benefitted by a decision in which the lawyer 
participates, the lawyer shall disclose that fact but need 
not identify the client. 
 

 
A lawyer may serve as a director, officer or member of 
an organization involved in reform of the law or its 
administration notwithstanding that the reform may 
affect the interests of a client of the lawyer. When the 
lawyer knows that the interests of a client may be 
materially benefitted or adversely affected by a decision 
in which the lawyer participates, the lawyer shall 
disclose that fact but need not identify the client. 
 

 
The Rule has been amended by adding the phrase “or 
adversely affected,” requiring disclosure of both benefits 
and adverse effects on the affected lawyer’s client. 

                                            
* Strikeouts and underlines reflect changes to the Model Rule. 
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ABA Model Rule 
 

Rule 6.4 Law Reform Activities Affecting Client 
Interests  
Comment 

Commission’s Proposed Rule 
 

Rule 6.4 Law Reform Activities Affecting Client 
Interests  
Comment 

Explanation of Changes to the ABA Model Rule 
 
 
 

 
[1] Lawyers involved in organizations seeking law reform 
generally do not have a client-lawyer relationship with 
the organization. Otherwise, it might follow that a lawyer 
could not be involved in a bar association law reform 
program that might indirectly affect a client. See also 
Rule 1.2(b). For example, a lawyer specializing in 
antitrust litigation might be regarded as disqualified from 
participating in drafting revisions of rules governing that 
subject. In determining the nature and scope of 
participation in such activities, a lawyer should be 
mindful of obligations to clients under other Rules, 
particularly Rule 1.7. A lawyer is professionally obligated 
to protect the integrity of the program by making an 
appropriate disclosure within the organization when the 
lawyer knows a private client might be materially 
benefitted. 
 

 
[1]Lawyers involved in organizations seeking law reform 
generally do not have a client-lawyer relationship with 
the organization.  Otherwise, it might follow that a lawyer 
could not be involved in a bar association law reform 
program that might indirectly affect a client. See also 
Rule 1.2(b).  For example, a lawyer specializing in 
antitrust litigation might be regarded as disqualified from 
participating in drafting revisions of rules governing that 
subject.  In determining the nature and scope of 
participation in such activities, a lawyer should be 
mindful of must comply with the lawyer’s obligations to 
clients under other Rules and statutes, particularly Rules 
1.6 and 1.7, and Business and Professions Code § 
6068(e)(1).  A lawyer is professionally obligated to 
protect the integrity of the program by making an 
appropriate disclosure within the organization when the 
lawyer knows a private client might be materially 
benefitted or adversely affected. 
 

 
The Model Rule’s phrase, “a lawyer should be 
mindful,” was viewed as not sufficiently forceful.  
Instead, the mandatory “a lawyer must comply with 
the lawyer’s obligations” has been substituted to 
emphasize the lawyer’s important obligations, 
particularly those involving loyalty (Rule 1.7) and 
confidentiality (Rule 1.6), which has been added. 
 
The same change as was made to the Rule 
concerning disclosure has been made to the 
Comment. 
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RRC - [6-4] - Public Comment Chart - By Commenter - DFT2 (11-22-09)RD-KEM.doc Page 1 of 7 Printed: November 22, 2009 

 

Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

5 California Attorneys for 
Criminal Justice 

D   CACJ objects to this proposal as unnecessary 
and unworkable.  For example, the proposed 
rule would require that every officer of CACJ 
disclose to CACJ every time a decision in 
which he or she participates might benefit (or, 
less likely, adversely affect) one of his or her 
clients.  Under the proposed rule, every other 
officer of CACJ would have to make such 
disclosures to CACJ every time he or she 
participates in a discussion concerning the 
position that CACJ should take on proposed 
legislation for a new penal statute or 
amendment to a penal statute.  We think that 
is unduly burdensome and unreasonable.  
Currently in California there is no provision 
addressing this issue.  That is the way it 
should remain.  

The Commission disagrees.  The policy of 
encouraging lawyers to participate in law reform 
activities outweighs the purported burdens the 
Commenter speculates the Rule will create;  The 
“material” limitation on the benefit or adverse effect 
that might result should avoid that result. 

2 California Commission on 
Access to Justice 

A   We strongly support the addition of proposed 
Rule 6.4. 

No response necessary. 

7 Executive Committee of the 
State Bar of California 
Business Law Center 

D   The Executive Committee recommends that, 
like New York State, California not adopt 
proposed Rule 6.4. 

Proposed rule 6.4 is unclear in its scope and 
implementation, while subjecting a lawyer 
engaged in the worthwhile activity of law 

New York has adopted Model Rule 6.4. 

 

The Commission disagrees.  The policy of 
encouraging lawyers to participate in law reform 
activities outweighs the purported burdens the 
Commenter speculates the Rule will create;  The 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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RRC - [6-4] - Public Comment Chart - By Commenter - DFT2 (11-22-09)RD-KEM.doc Page 2 of 7 Printed: November 22, 2009 

Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

reform, for which a lawyer has particular 
training, to the risk of disciplinary action if 
proper disclosure is not made.  Alternatively, 
the disclosure will become so common as to 
render it rote and meaningless.   

In the alternative, the Executive Committee 
recommends the following amendments if the 
Commission chooses to adopt proposed Rule 
6.4. 

1. Amend the rule, as the State of 
Georgia has done, to provide that a 
lawyer is not subject to discipline for 
violation of the rule. 

2. To permit a lawyer to participate in 
organizations, in addition to law reform 
and administration organizations, the 
first sentence of the proposed rule 
should read as follows: 

“A lawyer may serve as a director, 
officer or member of any organization, 
including any organization that may be 
involved in reform of the law or its 
administration, notwithstanding that the 
involvement may affect the interests of 
a client of the lawyer.” 

3. Amend the Comment so it reads as 
follows: 

“[1] Lawyers involved in organizations 

“material” limitation on the benefit or adverse effect 
that might result should avoid that result. 

 

 

1.  As to the Commenter’s suggestion that the rule 
provide, “There is no disciplinary penalty for a 
violation of this Rule,” there are two responses: 
First, there is no discipline intended by the first 
sentence’s language, which uses the word “may.”  
Second, in the second sentence, not only must 
there be a material effect on a client of the lawyer, 
the lawyer must “know.”  If, however, the lawyer 
does “know” of such a material effect but chooses 
not to disclose it, then the lawyer should be subject 
to discipline.  Law reform activities can involve work 
that can have a substantial effect on the law.  The 
second sentence is intended to protect the integrity 
of that process, but it is not an onerous requirement. 

2.  The Commission disagrees.  The proposed 
revision does not add to what is already in the Rule. 

 

 

 

3.  The Commission disagrees.  The proposed 
Comment would not add to what is already state in 
the Comment.  Instead, it would diverge 
unnecessarily from the Model Rule. 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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RRC - [6-4] - Public Comment Chart - By Commenter - DFT2 (11-22-09)RD-KEM.doc Page 3 of 7 Printed: November 22, 2009 

Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

generally do not have a client-lawyer 
relationship with the organization.  
Otherwise, it might follow that a lawyer 
could not be involved in a bar 
association law reform program or 
other organization that might indirectly 
affect a client.  See also Rule 1.2(b).  
For example, a lawyer specializing in 
antitrust litigation might be regarded as 
disqualified from participating in 
drafting revisions of rules governing 
that subject.  In determining the nature 
and scope of participation in such 
activities, a lawyer should be mindful of 
obligations to clients under other 
Rules, particularly Rules 1.7, 1.8, 1.9, 
1.11 and 1.18.  When a lawyer 
participates in a decision that materially 
benefits or adversely affects a client, 
the lawyer should protect the integrity 
of the organization by making an 
appropriate disclosure within the 
organization. “  

3 Orange County Bar 
Association 

D   The OCBA does not believe it is necessary to 
adopt Rule 6.4.  The OCBA has concerns that 
a disciplinary rule like this could chill attorneys 
from volunteering for organizations 
addressing law reform.   

If the Bar decides to adopt proposed Rule 6.4, 
the OCBA respectfully suggests adopting 

The Commission disagrees.  The policy of 
encouraging lawyers to participate in law reform 
activities outweighs the purported burdens the 
Commenter speculates the Rule will create;  The 
“material” limitation on the benefit or adverse effect 
that might result should avoid that result. 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

language like that used by Florida, namely – 
“materially affected” instead of “materially 
benefitted or adversely affected.” 

The OCBA also suggests amending the 
proposed Rule to include, at the end, the 
language that has been adopted in Georgia: 
“There is no disciplinary penalty for a violation 
of this Rule.”  This language would act to 
offset any disincentive for attorneys to 
participate in organizations addressing law 
reform while still providing helpful guidance to 
participating attorneys.   

 

 

As to the Commenter’s suggestion that the rule 
provide, “There is no disciplinary penalty for a 
violation of this Rule,” there are two responses: 
First, there is no discipline intended by the first 
sentence’s language, which uses the word “may.”  
Second, in the second sentence, not only must 
there be a material effect on a client of the lawyer, 
the lawyer must “know.”  If, however, the lawyer 
“knows” of such an effect but chooses not to 
disclose it, then the lawyer should be subject to 
discipline.  Law reform activities might involve work 
that can have a substantial effect on the law.  The 
second sentence is intended to protect the integrity 
of that process, but it is not an onerous requirement. 

1 San Diego County Bar 
Association Legal Ethics 
Committee 

M   It is foreseeable that a lawyer involved in law 
reform will not always be able to disclose that 
a client’s interests may be materially 
benefitted or adversely affected without 
disclosing client confidences.  The fact that a 
client need not be identified does not solve 
the problem.  Hiding the client’s identity does 
not permit the lawyer to reveal the client’s 
confidences.  For instance, a lawyer’s record 
of representing certain clients may be enough 
in some instances for others to correctly infer 
the client whose interests would be materially 
benefitted or adversely affected. 

The Commission disagrees.  The commenter’s 
concern with the lawyer’s duty of confidentiality is 
already adequately addressed by the Commission’s 
revision of the Model Rule comment to provide that 
a lawyer “must comply with the lawyer’s obligations 
under … Business & Professions Code section 
6068(e)(1),” instead of the Model Rule’s statement 
that the lawyer “should be mindful of …” 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

In such instances when the lawyer could not 
make the disclosure required by Proposed 
Rule 6.4 without disclosing client confidences, 
an option must be permitted.  Proposed Rule 
6.4 should explicitly provide that option, either 
in the text of the rule or in a comment, by 
stating that, if disclosure is not permitted by 
the lawyer’s obligations to clients under other 
Rules and statutes, the lawyer should instead 
recuse himself or herself from participating in 
the decision that may materially benefit or 
adversely affect the client.   

Have the last two sentences of Rule 6.4 read: 
“When the lawyer knows that the interests of 
a client may be materially benefitted or 
adversely affected by a decision in which the 
lawyer participates, the lawyer shall disclose 
that fact, if not prohibited by the lawyer’s 
obligations to clients under other Rules and 
statutes, but need not identify the client.  If 
disclosure is prohibited, the lawyer shall not 
participate in any decision that may materially 
benefit or adversely affect the interests of his 
or her client.” 

In the alternative, Proposed Rule 6.4 could 
remain worded as currently proposed but be 
accompanied by a second Comment worded 
as follows: 

“If disclosure is prohibited by the lawyer’s 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

obligations to any client under other Rules or 
statutes, then a lawyer cannot provide the 
disclosure the disclosure required.  If 
disclosure is prohibited, or if the lawyer 
chooses not to disclose in accordance with 
Rule 6.4 for any other reason, the lawyer shall 
not participate in any decision that the lawyer 
knows may materially benefit or adversely 
affect the interests of a client.” 

Concerned about the impact the rule will have 
on members who participate in organizations 
such as the California Conference of  
delegates.  The addition of another Comment 
to address this issue is encouraged.  It is hard 
to imagine that the drafters intended all the 
delegates to make such disclosures to the 
Conference but including “members” within 
the ambit or the proposed, rather than limiting 
it to officers and directors of the Conference 
leads to a questionable outcome. 

6 Santa Clara County Bar 
Association 

D   This rule as proposed should not be adopted. 

The SCCBA supports the rationale for having 
this rule: to encourage attorneys to participate 
in law reform organizations.  However, the 
rule elevates fiduciary duties that the attorney 
owes the organization as a Board member to 
an attorney rule of conduct subjecting the 
attorney to discipline.   

The attorney’s duty as an attorney runs to the 

The Commission disagrees.  The commenter’s 
concern with the lawyer’s duty of confidentiality is 
already adequately addressed by the Commission’s 
revision of the Model Rule comment to provide that 
a lawyer “must comply with the lawyer’s obligations 
under … Business & Professions Code section 
6068(e)(1),” instead of the Model Rule’s statement 
that the lawyer “should be mindful of …” 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 

378



RRC - [6-4] - Public Comment Chart - By Commenter - DFT2 (11-22-09)RD-KEM.doc Page 7 of 7 Printed: November 22, 2009 

Rule 6.4 Law Reform Activities Affecting Client Interests. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph 

Comment RRC Response 

client; the attorney’s duty as a member of the 
Board or a committee runs to the organization 
and is governed by the conflict of interest 
rules that govern that organization.  As such, 
the last sentence should be deleted or be 
modified to read: “While a lawyer may be 
required to disclose a conflict of interest 
related to a client pursuant to fiduciary duties 
as an officer or member of such an 
organization, the lawyer shall protect the 
confidentiality of the client as required by 
Business & Professions Code Sec. 
6068(e)(1).”  The Comment to this rule should 
be revised accordingly. 

4 State Bar Trusts & Estates 
Section Executive 
Committee 

M   The Executive Committee of the Trusts and 
Estates Section of the State Bar urges that 
the last sentence of proposed Rule 6.4 be 
deleted as unnecessary and impractical, or at 
least clarified such that it does not apply to 
organizations that are merely advisory. 

 

The Committee did not make the change.  The 
sentence is not impractical. For the second 
sentence to apply, not only must there be a material 
effect on a client of the lawyer, the lawyer must 
“know” of that effect.  Law reform activities might 
involve work that can have a substantial effect on 
the law.  The second sentence is intended to protect 
the integrity of that process, but it is not an onerous 
requirement. 

 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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RRC – Rule 6.4 [MR 6.4] 
Rule – Draft 3 (6/8/09) – CLEAN 

RRC - [6-4] - Rule - DFT3 (06-08-09) - CLEAN.doc Page 1 of 1 Printed: November 22, 2009 

Rule 6.4 Law Reform Activities Affecting Client Interests 
 
A lawyer may serve as a director, officer or member of an organization involved in 
reform of the law or its administration notwithstanding that the reform may affect the 
interests of a client of the lawyer. When the lawyer knows that the interests of a client 
may be materially benefitted or adversely affected by a decision in which the lawyer 
participates, the lawyer shall disclose that fact but need not identify the client. 
 
Comment 
 
[1] Lawyers involved in organizations seeking law reform generally do not have a 
client-lawyer relationship with the organization.  Otherwise, it might follow that a lawyer 
could not be involved in a bar association law reform program that might indirectly affect 
a client. See also Rule 1.2(b).  For example, a lawyer specializing in antitrust litigation 
might be regarded as disqualified from participating in drafting revisions of rules 
governing that subject.  In determining the nature and scope of participation in such 
activities, a lawyer must comply with the lawyer’s obligations to clients under other 
Rules and statutes, particularly Rules 1.6 and 1.7, and Business and Professions Code 
§ 6068(e)(1).  A lawyer is professionally obligated to protect the integrity of the program 
by making an appropriate disclosure within the organization when the lawyer knows a 
private client might be materially benefitted or adversely affected. 
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Rule 6.4: Law Reform Activities Affecting Client Interests 
 

STATE VARIATIONS 
(The following is an excerpt from Regulation of Lawyers: Statutes and Standards (2008 Ed.) 

by Steven Gillers, Roy D. Simon and Andrew M. Perlman.  The text relevant to proposed Rule 1.8 is highlighted) 
 

California. has no comparable provision. 

District of Columbia: Rule 6.4 adds the following 
paragraph (a): “A lawyer should assist in improving the 
administration of justice. A lawyer may discharge this 
requirement by rendering services in activities for improving 
the law, the legal system, or the legal profession.” 

Florida: replaces "materially benefited" with “materially 
affected" in the second sentence of Rule 6.4. 

Georgia: adds that “[t]here is no disciplinary penalty for a 
violation of this Rule."  

Illinois: Rule 6.4 applies when the "actions" of the 
organization may affect a client's interests, rather than when 
the "reform" may affect the client's interests.   

New Hampshire: New Hampshire substitutes the word 
“affected" for the word "benefitted" in the second sentence of 
Rule 6.4. A special New Hampshire Comment explains the 
reasoning: "Since situations may arise in which law reform 
activities may materially impinge on a client's interest in an 
adverse, as well as beneficial manner, the change was made 
to reflect that possibility." 

New York: has no direct equivalent to ABA Model Rule 
6.4. 

Ohio: omits ABA Model Rule 6.4 because the Supreme 
Court of Ohio believes that the "substance of Model Rule 6.4 is 
addressed by other provisions of the Ohio I Rules of 
Professional Conduct that address conflicts of interest."  
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File List - Public Comments – Batch 4 – Proposed Rule 6.4 

D-2009-275e State Bar OCTC [6.4] 

D-2009-276h Erin Penning SDCBA Legal Ethics Comm [6.4] 

D-2009-278d California Commission on Access to Justice [6.4] 

D-2009-280d Legal Aid Assoc CA [6.4] 

D-2009-283g Orange County Bar [6.4] 

D-2009-284 Jeffrey Jaech [6.4] 

D-2009-285b Ted Cassman CACJ [6.4] 

D-2009-287h Santa Clara County Bar [6.4] 

D-2009-288 Business Law Section [6.4] 
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180 HOWARD STREET, SAN FRANCISCO, CALIFORNIA 94105-1639

THE STATE BAR OF

CALIFORNIA

October 20, 2009

Randall Difuntorum, Director
Office of Professional Competence & Planning
State Bar of California
180 Howard Street
San Francisco, California 94105

OFFICE OF THE CHIEF TRIAL COUNSEL

ENFORCEMENT

Russell G. Weiner, Interim Chief Trial Counsel
TELEPHONE: (415) 538-2000

TDD, (415) 53S-2231
J1i\CSIt.HLH: (415) 538-2220
http://www.calbar.ca.gov

DIRECT DIAL: (415) 538-2063

Re: Comments of the Office of the Chief Trial Counsel to Proposed
Amendments to the Rules of Professional Conduct

Dear Mr. Difuntorum:

Thank you for the opportunity to submit the comments of the Office of the Chief Trial Counsel
to the proposed amendments to the Rules of Professional Conduct that were released for public
comment by the Board of Governors in July 2009. Here are our comments:

Rule 1.8.6 Payments Not from Client.

1. The Office ofthe Chief Trial Counsel (OCTC) supports this rule. However,OCTC
believes that a comment should be added suggesting to the lawyers that they advise in
writing both the client and the paying non-client that the lawyer's duty only requires him
or her to communicate with the client and that, unless the client designates the non-client
to receive communications for the client, the lawyer cannot communicate about the case
to the non-client and even with such a designation the lawyer must preserve the client's
confidences and secrets. OCTC finds that often the paying non-client complains to us
because they do not understand that the lawyer cannot communicate with them.

Rule 1.8.7 Aggregate Settlements.

I. OCTC supports the proposal to use the term "informed written consent" as that term is
used in other California rules. However, OCTC finds the rule as written and the
Commission's Comments confusing. For example, OCTC finds Comment 4, which is
not in the Model Rules, very confusing and problematic. If the Commission is seeking to
allow clients to agree that a neutral third-party may determine the allocation of the
aggregate settlement, then that should be in the rule itself, not in a Comment. OCTC also
finds unclear and confusing what the Commission means by aggregate package deals in
criminal cases. That might need some clarification.
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Rule 1.15 Handling Funds and Property of Clients and Other Persons.

1. While OCTC supports some of the Commission's additions or changes to the Model
Rules, such as the Commission's exclusion oftrust accounts maintained in other
jurisdictions, and there is merit to its explanation that costs are covered by the rule,
OCTC finds most of the changes from the Model Rules confusing and potentially
inconsistent. For example, OCTC supports the Model Rules provision requiring that
advanced fees be placed in the Client Trust Account (CTA). This will prevent confusion
and lack of consistency. Either every lawyer should be placing advanced fees in the CTA
or no lawyer should be placing the advanced fees in the CTA. A rule requiring that
advanced fees be deposited into the CTA will also protect clients. OCTC has many cases
where the attorney does not return unearned fees and claims not to have the funds to do
so. Ifthis proposal is adopted, it may require a change to Comment 10.

2. OCTC finds very confusing and inconsistent the proposed rule as to when disputed funds
need to be placed in the client trust account. (See proposed rules 1.15(d), (g), (h) and (i).)
OCTC suggests deletion of the deviation from the Model Rules regarding these issues.
This may require changes to Comments 12 - 14.

3. OCTC suggests that the term "inviolate" in proposed rule 1.15(e) be deleted as it is
confusing and unnecessary in light of the rest of the sentence. All client funds should be
maintained in a trust account until the time it is permitted to withdraw them.

4. OCTC finds confusing and inconsistent proposed rule 1.15(f). OCTC sees no compelling
reason here to deviate from the Model Rules and, therefore, OCTC suggests that the first
sentence of rule 1.1 5(a) of the Model Rules be reinstated. OCTC is particularly
concerned that there are too many exceptions to the prohibition on the commingling of
client funds and this will undermine the rule prohibiting commingling of client funds
with the lawyer's own funds or allow such commingling if the attorney has the funds
somewhere.

5. OCTC supports proposed rule 1.15(k) even though it is not in the Model Rules because it
is essentially current rule 4-100(B). However, OCTC is concerned that subparagraph (6)
is too limited as it does not provide for the Supreme Court or other court to issue an order
for an audit. The rules should not determine jurisdiction or send a message that attorneys
can violate a court's order. The Supreme Court has always provided that it has the right
to involve itself at any stage of the disciplinary proceedings and investigation. (See
Brotsky v. State Bar (1962) 57 Cal.2d 287, 301; In re Rose (2000) 22 Cal.4'h 430, 439;
Obrien v. Jones (2000) 23 Cal.4'h 40, 48. See also In re Accusation a/Walker (1948) 32
Cal.2d 488, 490.) OCTC also believes that subparagraph (7) should add the word
"authorized" to other person to make clear that only authorized persons can request
undisputed funds.

6. OCTC is concerned that the language of rule 1.15(1) is too broad and, as written, no part
of the rule applies to those attorneys and firms discussed in the subparagraphs. This
seems counter to the purpose of the rule and public protection. OCTC is also concerned
that subparagraphs (2) and (3) do not state, as subparagraph (I) does, that, ifthe rule does
not apply in those situations, the firms and lawyers handle the funds in accordance with
the law ofthe controlling jurisdiction. OCTC is further concerned how it would be able
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to obtain copies of those out of state records and believes that the lawyers in those
situations should have a disciplinable obligation to provide those to us or ensure that the
financial institutions provide those records to us. Further, OCTC is concerned how this
paragraph is impacted by the proposed Choice of Law rule in the September batch of
proposed rules. (See proposed rule 8.5.)

Rule 3.3 Candor Toward the Tribunal.

I. OCTC is concerned that proposed rule 3.3 addresses only candor toward a tribunal.
However, California law, unlike paragraph 3.3(a)(I), currently provides that an "attorney
shall employ for purposes of maintaining causes confided to the member such means
only as consistent with truth." Thus, the current rule covers, not just tribunals, but
statements to others, including opposing counsel, parties, etc. Thus, unless this is
covered in some other rule, OCTC believes that California's current rule should be
incorporated into this rule or proposed rule 3.4. OCTC recognizes that proposed rule 3.4
is titled Fairness to Opposing Party and Counsel, but that proposed rule does not include
this requirement of truth and candor either and that rule also is only designed to cover
opposing parties and counsels.

2. OCTC is concerned that this proposed rule requires knowingly. It is unclear what that
means, but if that requires intentional and not misstatements or concealment based on
gross negligence, OCTC opposes it since that as is not consistent with California law.
(See e.g. In the Matter ofHarney (Review Dept. 1995) 3 Cal. State Bar Ct. Rptr. 266,
280.) In fact, while good faith in the statement may be a defense to a charge of
misrepresentation, an attorney's unqualified and unequivocal statements to judges under
circumstances that should have caused him at least some uncertainty are at minimum
deceptive and support a finding of culpability. (In the Matter ofChesnut (Review Dept.
2000) 4 Cal. State Bar Ct. Rptr. 166, 174.) Moreover, some of the proposed rules already
permit violations for "knew or reasonably should have known." (See proposed rule 3.6.)
For the same reasons, OCTC has concerns and disagrees with Comment 4. OCTC also
wants to make clear that it believes the term material does not require that the attomey
successfully misled court. Such an interpretation

3. OCTC is concerned that the proposed rule omits the term "artifice" as provided in current
rule 5-200(b). Ifthe Commission is intending to further limit the rule, OCTC opposes
that. OCTC believes that word should remain in the rule. The proposed rule also omits
the current rule that an attorney shall not intentionally misquote to a tribunal the language
of a book, statute, or decision. OCTC is unsure if the Commission is intending to remove
that, but OCTC believes that this language should remain and be added to the proposed
rule. Likewise, the proposed rule omits the language that an attorney "shall not assert
personal knowledge of the facts at issue, except when testifying as a witness." OCTC
knows of no reason to omit that language and suggests that it be included in the proposed
rule. In a similar vein, OCTC is concerned that nowhere in the proposed rules do they
provide for 1) when an attorney states or alludes at trial to evidence that the attorney
knows or reasonable believes is not relevant or admissible evidence or has already been
ruled by the court inadmissible; 2) states the attorney's belief in the credibility of a
witness; and 3) includes when an attorney violates discovery orders of a court. OCTC
believes these belong in rule 3.3. OCTC recognizes that these are in rule 3.4 of Model
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Rule, but believe that they belong here, although what is most important is that they
remain in the rules. They or some ofthem appear to be at least implicitly currently in
rule 5-200.

4. OCTC is concerned that Comment 3 is incomplete as written because FRCP a!1d CCP
128.7 requires that statements in pleadings be made "after an inquiry reasonable under
the circumstances." Likewise, the California Supreme court has written that "while an
attorney may often rely upon statements made by a client without further investigation,
circumstances known to the attorney may require an investigation." (Butler v. State Bar
(1986) 42 Cal.3d 323, 329.)

/

Rule 6.4 Law Reform Activities Affecting Client Interests.

I. OCTC is concerned that, while this rule requires the lawyer to inform an organization in
which he or she serves as a director, officer, or member when the reform may affect the
interests of the client, nothing in the rule requires the lawyer to inform the client. Perhaps
that is already required by the conflict rules, but it should be made clear here.

A~ain, thank you for the opportunity to comment on these rules.

Very truly yours,

&~G. J.J(/VV~
Russell G. Weiner
Interim Chief Trial Counsel
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October 23, 2009 
 
Audrey Hollins 
The State Bar of California 
Office of Professional Competence,  
       Planning and Development 
180 Howard Street 
San Francisco, CA 94105 
 

Re:  Comment on proposed Rules 6.3, 6.4, 1.8.6, and 1.8.7  
         

Dear Ms. Hollins: 
 
On behalf of the California Commission on Access to Justice, I am writing to 
provide input to the rules identified above.   
 

• Proposed Rule 1.8.6 – The Access Commission recommends a 
minor revision to Rule 1.8.6 – to add to the exception those non-profit 
charitable organizations which represent clients without a fee.   
 
This rule, titled “Payments Not From Client”, addresses the situation 
where someone other than the client is paying the attorneys fees, 
such as an employer, a family member, or an insurance company.  
The rule requires “informed written consent” from the client.  The 
proposed Rule includes an exception that is in the current California 
rule (3-310[F]), but is not in the ABA rule.  The exception says that “no 
disclosure or consent is required if the lawyer is rendering legal 
services on behalf of a public agency that provides legal services to 
other public agencies or to the public.” The rationale for this exception 
is “…because the concerns addressed by the Rule do not come into 
play in those situations.”   While the exception will cover attorneys 
working with County Counsel who represent local school districts, and 
will also cover the Public Defender, it fails to cover legal services 
programs.   
 
The Commission’s stated rationale for the exception -- enhancing 
access to justice -- also applies to legal services programs.  If this rule 
goes into effect, legal aid programs would have to fully inform each 
client that any fees are paid by someone else, and then get the client’s 
written consent, before rendering any service.  Not only would this 
shut down hotlines and other phone-based services, but it would 
unnecessarily slow down in-person services and result in fewer low-
income people receiving services.   And nothing would be gained by 
making this Rule applicable to legal services programs.  Therefore, the 
Access Commission urges that this rule be amended by including in 
the exception those non-profit charitable organizations which 
represent clients without a fee.   
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Audrey Hollins                 Page 2 
Comment on Proposed Rules 
 
 

• Proposed Rule 1.8.7 - The Access Commission urges that this Rule on Aggregate 
Settlements be modified to permit attorneys to obtain prior approval from clients.  While 
the proposed rule is only slightly more difficult than existing rule 3-310 (D), even the 
existing rule does not comport with the reality of aggregate litigation.  When a suit is filed 
on behalf of multiple plaintiffs, such as employees, tenants, etc., the rule would require 
full, extensive disclosure to each client of considerable information, and the informed 
written consent of each client.  When such a case is settled, for example on the 
courthouse steps, it is very common that not all of the clients are present.  Therefore, the 
settlement would be delayed while all of the clients are located, the agreement is 
perhaps translated, and written consent is obtained from all.  We believe that such a 
process would unduly restrict and even discourage potential settlements.   Therefore, we 
believe that the Rule should permit attorneys to obtain prior consent to such settlements, 
and that a follow-up notification be required within a reasonable amount of time after the 
settlement is finalized.  
 

• Proposed Rule 6.3 – This proposed rule has not existed in California in the past, and 
the Access Commission strongly supports its inclusion in our Rules of Professional 
Conduct.  The rule as drafted is excellent, and it will help provide valuable guidance and 
protection for those wishing to serve on the boards of legal services programs.   The 
mission of legal aid programs to serve the legal needs of low-income communities will 
often be in conflict with the interests of large corporations.  But that should not be a 
barrier for an attorney who makes his or her living as a corporate attorney who wishes to 
provide public service by joining a legal aid board.  We wholeheartedly support the 
adoption of this Rule. 
 

• Proposed Rule 6.4 – Likewise, the Access Commission strongly supports the addition 
of proposed Rule 6.4.  This Rule will encourage attorneys to participate in law reform 
organizations, and provides a reasonable procedure for them to follow whenever their 
clients might be benefited by the work of that organization.  Working to improve the law 
is an important role for lawyers, and it is critical that lawyers feel that they can be 
involved in these activities without fearing ethical problems because of the potential 
impact on clients. 

 
Thank you for this opportunity to comment.  Please feel free to contact me if you have any 
questions. 
 
 

     Respectfully submitted, 

 
 
Hon. Steven K. Austin 
Co-Chair 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: OCTOBER 23, 2009 

Your Information
Professional Affiliation State Bar Trusts & Estates Section Executive Committe Commenting on behalf of an 

organization  

Yes

No

* Name Jeffrey Jaech

* City Fresno

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

jjaech@bakermanock.com

The following proposed rules can be viewed by clicking on the links below:

Rule 1.8.6 [3-310(F)] Rule 3.3 [5-200] Rule 6.3 [n/a]
Rule 1.8.7 [3-310(D)] Rule 3.6 [5-120] Rule 6.4 [n/a]
Rule 1.15 [4-100] Rule 3.7 [5-210]                           Batch 4 Discussion Draft (All rules)

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 6.4 Law Reform Activities Affecting Client Interests [n/a]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 
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Attachments
You may upload up to three attachments commenting on the rule you selected from the drop down box in the previous 
section.  We accept the following file types: text (.txt), Microsoft Word (.doc), WordPerfect (.wpd),  Rich Text Format (.rtf) and 
Adobe Acrobat PDF (.pdf).  We do not accept any other file types.  Files must be less than  1 megabyte (1,000,000 bytes)
in size.   For help with uploading file attachments, click the  next to Attachment.

Attachment

file: Rule 6.4 102309_1.PDF (53k)

Browse...

Upload

Attachment Browse...

Upload

Attachment Browse...

Upload

Receive Mass Email? 
 To receive e-mail notifications regarding the rules revision project, check the box indicating that you would like to be added to the 

Commission's e-mail list and enter your email address below. Email addresses will be used only to deliver the requested information. We will 
not use it for any other purpose or share it with others. 

jjaech@bakermanock.com
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* Date 
10/23/2009

Period 
PC

File : 
D-2009-284 Jeffrey Jaech [6.4].pdf

Commented On: Specify: Submitted via: 
Online

* Required 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: OCTOBER 23, 2009 

Your Information
Professional Affiliation California Attorneys for Criminal Justice ( Commenting on behalf of an 

organization  

Yes

No

* Name Ted W. Cassman

* City Berkeley

* State California

* Email address  
(You will receive a copy of your 

comment submission.)

cassman@achlaw.com

The following proposed rules can be viewed by clicking on the links below:

Rule 1.8.6 [3-310(F)] Rule 3.3 [5-200] Rule 6.3 [n/a]
Rule 1.8.7 [3-310(D)] Rule 3.6 [5-120] Rule 6.4 [n/a]
Rule 1.15 [4-100] Rule 3.7 [5-210]                           Batch 4 Discussion Draft (All rules)

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 6.4 Law Reform Activities Affecting Client Interests [n/a]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 
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Attachments
You may upload up to three attachments commenting on the rule you selected from the drop down box in the previous 
section.  We accept the following file types: text (.txt), Microsoft Word (.doc), WordPerfect (.wpd),  Rich Text Format (.rtf) and 
Adobe Acrobat PDF (.pdf).  We do not accept any other file types.  Files must be less than  1 megabyte (1,000,000 bytes)
in size.   For help with uploading file attachments, click the  next to Attachment.

Attachment

file: 6.4.pdf (57k)

Browse...

Upload

Attachment Browse...

Upload

Attachment Browse...

Upload

Receive Mass Email? 
 To receive e-mail notifications regarding the rules revision project, check the box indicating that you would like to be added to the 

Commission's e-mail list and enter your email address below. Email addresses will be used only to deliver the requested information. We will 
not use it for any other purpose or share it with others. 
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6.4 – Law Reform Activities Affecting Client’s Interests. 

CACJ objects to this proposal as unnecessary and unworkable.  For example, the proposed rule would
require that every officer of CACJ disclose to CACJ every time a decision in which he or she participates 
might benefit (or, less likely, adversely affect) one of his or her clients.  Under the proposed rule, every
other officer of CACJ would have to make such disclosures to CACJ every time he or she participates in a
discussion concerning the position that CACJ should take on proposed legislation for a new penal statute
or amendment to a penal statute.  We think that is unduly burdensome and unreasonable.  Currently in
California there is no provision addressing this issue.  That is the way it should remain.
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: OCTOBER 23, 2009 

Your Information
Professional Affiliation Santa Clara County Bar Association Commenting on behalf of an 

organization  

Yes

No

* Name Jil Dalesandro, President

* City San Jose

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

chrisb@sccba.com

The following proposed rules can be viewed by clicking on the links below:

Rule 1.8.6 [3-310(F)] Rule 3.3 [5-200] Rule 6.3 [n/a]
Rule 1.8.7 [3-310(D)] Rule 3.6 [5-120] Rule 6.4 [n/a]
Rule 1.15 [4-100] Rule 3.7 [5-210]                           Batch 4 Discussion Draft (All rules)

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 6.4 Law Reform Activities Affecting Client Interests [n/a]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

This rule as proposed should not be adopted.  The Santa Clara County Bar Association 
supports the rationale for having this rule:  to encourage attorneys to participate 
in law reform organizations.  However, the rule elevates fiduciary duties that the 
attorney owes the organization as a Board member to an attorney rule of conduct 
subjecting the attorney to discipline.  The attorney’s duty as an attorney runs to 
the client; the attorney’s duty as a member of the Board or a committee runs to the 
organization and is governed by the conflict of interest rules that govern that 
organization.  As such, the last sentence should be deleted or be modified to 
read:  “While a lawyer may be required to disclose a conflict of interest related to 
a client pursuant to fiduciary duties as an officer or member of such an 
organization, the lawyer shall protect the confidentiality of the client as required 
by Business & Professions Code Sec. 6068(e)(1).”  The comment to this rule should be 
revised accordingly. 

409



��������	���
��
�
* Date 

�����������
Period 

���
File : 

�����������h�	���������������� �!���"#.4$
%&'

Commented On: 

�

Specify: 

�

Submitted via: 

����(�)

*�*)+�(�)&�

410



411



412



413



414



415



416



417



418



RRC – Rule 6.4 [3-310] 
E-mails, etc. – Revised (12/8/2009) 

RRC - [6-4] - E-mails, etc. - REV (12-08-09).doc  Printed: November 22, 2009 -i-

 
Table of Contents 

 
January 22, 2009 KEM E-mail to Difuntorum, McCurdy & Lee:....................................................................1 
February 5, 2009 Vapnek E-mail to McCurdy, cc Drafters (Martinez, Ruvolo, Sapiro): ...............................1 
February 15, 2009 Kehr E-mail to RRC: .......................................................................................................1 
February 17, 2009 Sapiro E-mail to RRC List:..............................................................................................1 
November 9, 2009 McCurdy E-mail to Drafters (Vapnek, Martinez, Ruvolo & Sapiro), cc Chair, Vice-
Chairs & Staff: ...............................................................................................................................................2 
November 19, 2009 Vapnek E-mail to Drafters, cc KEM:.............................................................................3 
November 19, 2009 Martinez E-mail to Drafters, cc KEM: ...........................................................................3 
November 19, 2009 KEM E-mail to Martinez, cc Drafters: ...........................................................................3 
November 19, 2009 Martinez E-mail to KEM, cc Drafters: ...........................................................................4 
November 20, 2009 KEM E-mail to Martinez, cc Drafters: ...........................................................................4 
November 20, 2009 Ruvolo E-mail to KEM, cc Drafters:..............................................................................4 
November 20, 2009 Martinez E-mail to KEM, cc Drafters: ...........................................................................4 
November 22, 2009 Vapnek E-mail to Drafters, cc KEM:.............................................................................4 
November 22, 2009 Ruvolo E-mail to Drafters, cc KEM:..............................................................................5 
November 22, 2009 Vapnek E-mail to Drafters, cc KEM:.............................................................................5 
November 22, 2009 KEM E-mail to Vapnek, cc Drafters:.............................................................................5 
November 22, 2009 Vapnek E-mail to KEM, cc Drafters:.............................................................................6 
 
 
 
 
 

419

Kevin E. Mohr
Highlight



 

420



RRC – Rule 6.4 [3-310] 
E-mails, etc. – Revised (12/8/2009) 

RRC - [6-4] - E-mails, etc. - REV (12-08-09).doc  Printed: November 22, 2009 -2-

November 9, 2009 McCurdy E-mail to Drafters (Vapnek, Martinez, Ruvolo & Sapiro), cc 
Chair, Vice-Chairs & Staff: 
 
Rule 6.4 Drafting Team: 
  
This message provides the assignment background materials for Rule 6.3 on the December 
agenda.  The assignment deadline is Sunday, November 22, 2009. 
  
This message includes the following draft documents: 
  
1. public comment compilation (full text of comment letters received) 
2. public commenter chart (a staff prepared chart with the synopsis of comments in draft form 

and open third column for the codrafters recommended response to the comments) 
3. dashboard (staff prepared template) 
4. introduction (text of public comment version of the introduction – this should be updated if 

there are any recommended amendments to the rule) 
5. Model Rule comparison chart (version of chart as issued for public comment)  
6. clean rule text (public comment version – use this clean version to make any changes to the 

rule, do not edit the rule in the Model Rule comparison chart)  
7. state variations excerpt (this does not require any work)  
  
The codrafters are assigned to review any written comments received and to prepare a revised 
draft rule and comment, if any changes are recommended.  The “RRC Response” column on 
the public commenter chart should be filled in with the drafting team’s recommended action in 
response to the public comment.  In addition,  we need the drafting team to prepare a 
completed  dashboard, and to update, as needed, the Introduction, and the Explanations in the 
third column of the Model Rule comparison chart based on the revised rule.  Please do not edit 
the redline-middle column of the Model Rule comparison chart.  Staff is available to generate a 
new redline of the post public comment rule to the Model Rule and will assist in completing the 
middle column of the Model Rule comparison chart. 
  
We are looking for submissions that are as close to final form as possible.  As noted above, 
please feel free to send us your revised clean version of the proposed rule and we will generate 
a redline comparison to the Model Rule for the comparison chart.  Of course, you will still need 
to complete the Explanation column of the Model Rule Comparison Chart.  Lastly, if among the 
drafters there is a minority view, please consider including the minority view in your draft 
Introduction. 
 
Attachments: 
RRC - [6-4] - Dashboard - ADOPT - DFT1 (11-05-09)ML.doc 
RRC - [6-4] - Intro, Rule & Comment Explanation - DFT3 (06-08-09)RD.doc 
RRC - [6-4] - Rule - DFT3 (06-08-09) - CLEAN-LAND.doc 
RRC - [6-4] - Public Comment Chart - By Commenter - DFT1 (11-09-09)RD.doc 
RRC - [6-4] - Public Comments (11-09-09).pdf 
RRC - [6-4] - State Variations (2009).doc 
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November 19, 2009 Vapnek E-mail to Drafters, cc KEM: 
 
This one has more, and more negative, comments.  Please review all the material, including the 
very long letter from the Chair of the EXCom of the Business Law Section. Please let me have 
your comments and suggestions as soon as possible, as all our material has to be submitted by 
Sunday. 
 
 
November 19, 2009 Martinez E-mail to Drafters, cc KEM: 
 
This is an awful rule. I think we should heed the recommendations of the commentors and dump 
this rule. I particularly like the comment from the San Diego Bar Assoc. pointing out the massive 
disclosures that would have to be made by members of the Conference of Delegates. And think 
how this would apply to the RRC. (After all, we are a "law reform organization.") Harry would 
have to take 4 votes: those for, those against, those who abstain, and those who have a client 
who might be affected by a proposed rule. 
 
 
November 19, 2009 KEM E-mail to Martinez, cc Drafters: 
 
I don't think we should delete this Rule.  It is merely a "can-do" rule.  Like 6.3, it is intended to 
protect lawyers against DQ motions that are filed because a lawyer might be a member of one 
of the organizations. 
 
The following is from the Annotated Model Rules, Rule 6.3: 
 

To encourage lawyers to serve as members, officers, and directors of legal services 
organizations, Rule 6.3 specifies that such service is not to be used as ammunition to 
disqualify lawyers from representing clients in the normal course of their practices. 
Otherwise, membership in legal services organizations would expose lawyers to so 
many disqualifying conflicts that recruitment would become very difficult. 

 
The following is from the Annotated Model Rules, Rule 6.4: 
 

What Rule 6.3 does for lawyers serving on the boards of legal services organizations, 
Rule 6.4 does for lawyers serving on the boards of law reform organizations. Rule 6.4 
permits lawyers to serve in organizations involved in reforming the law or the 
administration of law, even if the reform may affect-- for worse or for better--a client of 
the lawyer. See Model Rule 6.4, cmt. [1] (lawyer involved in law reform organization 
does not generally have lawyer-client relationship with it). 

 
I've attached copies of Annotated Rules 6.3 and 6.4. 
 
I would keep these rules. I would be very concerned with what their absence would signal.  
These rules are intended to encourage lawyer participation, not to impose onerous burdens on 
them. 
 
Attachments: 
RRC - 6-3 - Model Rule 6.3 - ANNOT (2007).doc 
RRC - 6-4 - Model Rule 6.3 - ANNOT (2007).doc 
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November 19, 2009 Martinez E-mail to KEM, cc Drafters: 
 
I don't see a problem that needs to be fixed. Lawyers have never felt discouraged from serving 
on these kinds of organizations. The Rule presents an onerous and unnecessary obligation on 
lawyers, as shown by the negative comments. The term "law reform organization" is vague and 
I don't see that the absence of the rule would signal anything  but California's common sense 
desire not to follow it. 
 
 
November 20, 2009 KEM E-mail to Martinez, cc Drafters: 
 
I understand your position but, given that this Rule is out there, I am concerned with the 
message we send by deleting it.  It's what Stan refers to as a "can do" rule.  As Georgia 
recognizes, it's not intended to subject a lawyer to discipline.  My recommendation is to circulate 
our exchange to the Commission and just vote on the Rule w/o debate, unless the other drafters 
have concerns/observations that you and I have not raised.  I would also provide the 
Commission members w/ a copy of Annotated Rule 6.4 that I circulated in my previous e-mail. 
 
 
November 20, 2009 Ruvolo E-mail to KEM, cc Drafters: 
 
I agree with you Kevin. 
 
 
November 20, 2009 Martinez E-mail to KEM, cc Drafters: 
 
Without debate? Given the substantial negative public comment I don't think we can vote on this 
rule without debate. 
 
 
November 22, 2009 Vapnek E-mail to Drafters, cc KEM: 
 
On this one I am also with Kevin. My strong impression from rereading the negative comments 
is that they are like Chicken Little, but the sky isn't or won't be falling if this rule is eventually 
adopted. The gist of the rule as I read it is that if you have a specific axe to grind in the work of 
an organization, you should disclose that for whatever value the disclosure might have to the 
others in the organization. It is inconceivable to me that there would be situations in the 
Conference of Delegates that would warrant disclosures of any kind. It's a debating society most 
of the work of which consists of highly technical proposals for legislation that are then put on an 
agenda for lobbying of the legislature. Only a handful of people get to debate on any one 
resolution, so it is unlikely in the extreme that one could sway the Conference to the advantage 
of a client. But if that were the case, a simple disclosure of interest during the debate would 
suffice. And the same would likely obtain with other law  reform organizations. The sky is not 
falling!! 
 
One suggested change I do like is to "materially affected." Are there votes for that change?  
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November 22, 2009 Ruvolo E-mail to Drafters, cc KEM: 
 
I agree. 
 
 
November 22, 2009 Vapnek E-mail to Drafters, cc KEM: 
 
Here is the dashboard for Rule 6.4; all the other materials remain the same. If there are no 
comments, I'll send off the package later today to meet our deadline. 
 
 
November 22, 2009 KEM E-mail to Vapnek, cc Drafters: 
 
To follow up on my earlier e-mail, I've attached the following: 
 
1.   Dashboard, Draft 1.2 (11/22/09)PV-KEM; 
 
2.   Intro, Rule & Comment Chart, Draft 4 (11/22/09)RD-KEM; 
 
3.   Public Comment Chart, Draft 2 (11/22/09)RD-KEM; 
 
4.   Rule 6.4, Draft 3 (6/8/09), clean. 
 
5.    State Variations (2009). 
 
Some notes: 
 
1.   Dashboard: I've added the Commission on Access to Justice as a stakeholder, as we have 
been doing for all the Rules in the 6 series (public service).  I've also marked "some material 
additions" to the Rule and Comment in light of our additions concerning adverse effect and 
confidentiality.  The vote tally will be entered after the meeting.  I'm not aware of any dissents 
but that may change. 
 
2.   Intro, Rule & Comment Chart: 
 
    a.    Intro: I've changed the date and parenthetical, and added a sentence at the end of the 
Introduction. 
 
    b.   Rule Chart: Added our standard footnote re redlines. 
 
    c.   Comment Chart: Added our redline changes, which for some reason disappeared.  Also 
substituted "the Rule" for "paragraph (b)". 
 
 
3.   Public Comment Chart.  I've taken a stab at responses.  Please review very carefully. 
 
4.   Rule 6.3, draft 3: I've created this based on the changes to the Model Rule.  We typically 
include a clean version. 
 
5.   State Variations.  Again, we typically include these. 
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Please let me know if you are OK with the foregoing.  If you are OK, I'll package the documents 
in a single PDF file and get them to Angela.  As you know, she's pretty much on her own and I'd 
like us to do as much as we can to make the daunting task of an agenda mailing a little easier. 
 
In addition, I'll compile our e-mail exchanges and send those on to Angela as well. 
 
Please let me know if you have any questions. 
 
 
November 22, 2009 Vapnek E-mail to KEM, cc Drafters: 
 
What you have done looks fine. I like the idea of the "materially affect" that Florida has adopted 
and will raise that issue at the Commission meeting next month. Please send the material on to 
Angela. 
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