
From: KEVINMOHR04@sprintpcs.com on behalf of Kevin Mohr
To: McCurdy, Lauren; Difuntorum, Randall
Cc: Mark Tuft; JoElla L. Julien; Robert L. Kehr; Paul Vapnek; Harry Sondheim; Kevin Mohr G
Subject: Re: RRC - 1.10 [3-310] - III.F. - Agenda Materials
Date: Monday, January 11, 2010 5:20:05 PM
Attachments: RRC - 3-310 [1-10] - Public Comment Chart - By Commenter - DFT2.1 (01-07-10)KEM-MLT.doc

RRC - 3-310 [1-10] - E-mails, etc. - REV (01-19-10)_78-79.pdf
RRC - 3-310 [1-10] - Rule - ALT1 - DFT5 (12-30-09) - Cf. to DFT4.doc
RRC - 3-310 [1-10] - Rule - ALT2 - DFT5 (12-30-09) - Cf. to DFT4.doc

Darn, I hate it when I do that!  Sorry.  Try this.  KEM

Kevin Mohr wrote:

Greetings Lauren:

I've attached the following.  Please include in the agenda
materials in the order presented:

1.   E-mail compilation excerpt from last week (in PDF).

2.   Public Comment Chart, Draft 2.1 (1/7/10)KEM-MLT;

3.   Rule, ALT1, Draft 5 (12/30/09), redline, compared to Draft 4
(9/1/09) [public comment version];

4.   Rule, ALT2, Draft 5 (12/30/09), redline, compared to Draft 4
(9/1/09) [public comment version].

Please refer to my e-mail of 1/4/10 to the Drafters for an
explanation of the foregoing attachments.

Please let me know if you have any questions.  Thanks,

Kevin

-- 
Kevin E. Mohr
Professor
Western State University College of Law
1111 N. State College Blvd.
Fullerton, CA 92831
714-459-1147
714-738-1000 x1147
714-525-2786 (FAX)
kevin_e_mohr@compuserve.com
kevinm@wsulaw.edu
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-- 
Kevin E. Mohr
Professor
Western State University College of Law
1111 N. State College Blvd.
Fullerton, CA 92831
714-459-1147
714-738-1000 x1147
714-525-2786 (FAX)
kevin_e_mohr@compuserve.com
kevinm@wsulaw.edu
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January 4, 2010 KEM E-mail to Drafters, cc Chair & Staff: 
 
I've attached the following for your review, all in Word: 
 
1.   Public Comment Chart, Draft 2, with proposed responses. 
 
2.   Rule, Alt1, Draft 5 (12/30/09), redline, compared to Draft 4 (9/1/09). 
 
3.   Rule, Alt2, Draft 5 (12/30/09), redline, compared to Draft 4 (9/1/09). 
 
Comments & Questions: 
 
1.   In light of the public comment received, I have prepared two rule drafts for consideration at 
the 1/22-23/10 meeting.  One version would not permit non-consensual screening.  The other 
version would permit non-consensual screening in limited situations. 
 
2.   Alt1 - Includes several revisions that addresses specific comments received on non-
screening issues.  They are to: 
 

a.    Paragraph (b)(2) and Comment [5] (addition of a citation to 6068(e) per OCTC 
comment);  
 
b.   Comment [9].  I've changed the beginning of the first sentence, which was a bit 
oblique, and added a sentence to address concerns raised by the CPDA about 
imputation in PD offices. 

 
3.   Alt2 - This version includes a provision that is modeled on MR 1.10(a)(2) but, unlike that 
rule which broadly permits non-consensual screening, Alt2's provision would allow it only in 
limited circumstances (i.e., only when the screened lawyer did not substantially participate in the 
previous representation and only in lateral hiring situations). In addition to the revisions made to 
Alt1, this version also includes: 
 

a.   Revisions to paragraph (a) to include subparagraph (a)(2).  Subparagraph (a)(2) 
includes new subparagraph (a)(2)(i), not found in the Model Rule.  The remaining 
subsections of (a)(2) are based on MR 1.10(a)(2). 
 
b.   New Comments [7]-[10], which are based on the same-numbered comments to MR 
1.10.  Redline markings show the changes to the Model Rule. 
 
c.   Please note that I moved the added sentence in Comment [9] to the end of Comment 
[7], as that appeared to be a more appropriate placing in this version of the Rule. 

 
4.   I've included version Alt-2 in light of the public comment received from ethics committees: 
COPRAC and three local bar associations (OCBA, San Diego and Santa Clara).  All of these 
Committees urge the adoption of MR 1.10(a)(2) to broadly permit non-consensual.  Because of 
the Commission's previous one-sided vote against broad non-consensual screening, I did not 
think it would be a wise use of our limited time to propose a broad screening provision.  
However, in light of the tie vote on limited non-consensual screening, I think we should put 
before the Commission actual language on a more limited screening provision.  I propose using 
the Model Rule language, as revised in the attached draft Alt2. 
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5.    Please note that in the attached public comment chart, changes made or proposed 
changes are highlighted in turquoise.  I've drafted the response re requests for a screening 
provision in the alternative.  Depending on the Commission's vote, we can easily delete one or 
the other. 
 
6.    Our deadline is Monday, January 11, 2010, at noon.  Please provide me with any 
comments you might have by Saturday at 5:00 p.m. so I can make any changes to the 
introduction, comparison charts, etc.  I will have limited time as the law school's new semester 
begins on that Monday. 
 
Please let me know if you have any questions. 
 
 
January 7, 2010 Tuft E-mail to Drafters, cc Chair & Staff: 
 
1.    I prefer in  principle Alt-2 to Alt-1 for the reasons I previously stated when this issue was 
debated and voted on before the rule was distributed for public comment. 
  
2.    An additional reason for not agreeing with LACBA/PREC's recommendation that we not 
have an imputation rule in California for lawyers in private practice is that rule 1.10(a) expresses 
a fundamental duty of professional responsibility and is not simply a disqualification rule. 
  
3.    I oppose adding the citation  to Rhaburn for public defenders. If we do this, we would have  
to cite Charlisse and other cases applying different consequences for different groups of  public 
agencies and public interest lawyers that may not come under rule 1.11.  If anything, a general  
reference to case law for non-government lawyers practicing in the public sector should be 
sufficient.   
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Rule 1.10 Imputation of Conflicts: General Rule. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

8 California Public Defenders 
Association (“CPDA”); 
Sheela, Bart 

M  1.10(b)(2) Comments [5] and [6] to proposed Rule 1.9 
are contrary to California law in failing to 
recognize that imputed conflicts of interest 
must be analyzed differently between criminal 
and civil cases, especially when clients are 
represented by public defenders or other 
indigent defense counsel. Compare Rhaburn 
v. Superior Court (2006) 140 Cal.App.4th 
1566, 1575. Because proposed Rule 1.10, 
cmt. [5] incorporates Rule 1.9 and Rule 
1.10(b)(1) applies the same disqualification 
rules when the former client was represented 
by a lawyer who is no longer with the firm, 
Rule 1.10(b)(2) and Comment [5] need to be 
revised accordingly. 

The Commission disagrees that Comments [5] and 
[6] to proposed Rule 1.9 are contrary to California 
law and therefore has made no change.  Therefore, 
it has not made the suggested change to Rule 1.10.  
As noted in the Chart concerning public comment re 
Rule 1.9, each of the three paragraphs in Rule 1.9 is 
premised on a lawyer’s actual possession of 
confidential information. 
The Commission, however, has concluded that a 
cross-reference to Rhaburn in the Comment to Rule 
1.10 is warranted and has made that change. 

3 COPRAC D   A majority of COPRAC members believes that 
California should not adopt a rule requiring 
imputation of conflicts of interest.  The 
predominant view is that this issue is 
adequately addressed by case law in 
California and should not be the subject of 
discipline.   
Assuming that an imputation rule is adopted, 
a slight majority of COPRAC members favor 
significantly broader screening for private 
lawyers.  These COPRAC members favor a 

The Commission disagrees that a rule concerning 
imputation of conflicts should not be adopted.  The 
principles concerning imputation that are currently 
found in California case law are not readily 
accessible.  Moreover, every jurisdiction has 
adopted a version of Model Rule 1.10.  Inclusion of 
Rule 1.10 will enhance compliance with the law. 
The Commission disagrees that the broad non-
consensual screening regimen permitted in Model 
Rule 1.10(a)(2) is appropriate in California, which 
has strong policies concerning client loyalty and 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.10 Imputation of Conflicts: General Rule. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

screening regimen similar to that set forth in 
current ABA Model Rule 1.10.  There is a 
significant difference of opinion, however, and 
no consensus among COPRAC members, 
regarding whether certain specific provisions 
from the ABA Model Rule should be included, 
particularly the specific notification and 
certification requirements. 

confidentiality.  [Alt-1] Therefore, the Commission 
has concluded that no form of non-consensual 
screening is appropriate in the private law firm 
context, and has not made the proposed change.  
[Alt-2] However, a majority of the Commission has 
concluded that a provision permitting non-
consensual screening in limited situations in the 
private law firm context, is appropriate and has 
added subparagraph (a)(2). 

6 Los Angeles County Bar 
Association, Professional 
Responsibility and Ethics 
Committee 

D   The Committee believes that Proposed Rule 
1.10 concerns itself primarily with issues of 
disqualification of attorneys in court 
proceedings.  PREC believes that issues 
relating to disqualification of attorneys in court 
proceedings is within the jurisdiction of the 
courts, and is not a proper matter to be 
included in rules of ethics that are intended to 
establish rules for the imposition of attorney 
discipline.  Accordingly, PREC recommends 
that Rule 1.10 not be adopted. 

The Commission disagrees that a rule concerning 
imputation of conflicts should not be adopted.  
Proposed Rule 1.10(a) expresses a fundamental 
duty of professional responsibility and is not simply 
a disqualification rule.  Further, the principles 
concerning imputation that are currently found in 
California case law are not readily accessible.  
Moreover, every jurisdiction has adopted a version 
of Model Rule 1.10.  Inclusion of Rule 1.10 will 
enhance compliance with the law. 

7 Office of Chief Trial Counsel 
(“OCTC”), State Bar of 
California 

  1.10(b) 
 

Cmt. [1] 
 
 

Cmt.[3] 

1. Paragraph (b) leaves out a reference to § 
6068(e). 
In addition, there is no guidance on what 
constitutes a law firm for purposes of the 
Rule.  Comment [1] simply states that whether 
two lawyers constitute a law firm “can depend 
on the specific facts.” 
2. OCTC is unsure of Comment [3]’s purpose 

The Commission has added a reference to section 
6068(e). 
The Commission did not make a change.  Comment 
[1] provides a cross-reference to proposed Rule 
1.0.1(c) and cmts. [2]-[4] thereto, which provide 
substantial guidance on the meaning of “law firm” for 
purposes of the Rules in general. 
The Commission has made no change.  Comment 
[3] is derived nearly verbatim from Model Rule 1.10.  

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.10 Imputation of Conflicts: General Rule. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

 
 
 
 
 
 

Cmt. [4] 
 
 
 

Cmt. [9] 
 
 

and recommends striking or clarifying it. 
 
 
 
 
 
It is not clear why Comment [4], which 
addresses non-lawyer personnel, is included.  
The Rules do not regulate such persons. 
 
 
Comment [9] is confusing to OCTC and 
should be clarified or stricken. 
 
 

As noted in the Ethics 2000 Reporter’s Explanation 
of Changes, this comment “deals with the 
elimination of imputation of a lawyer’s ‘personal-
interest’ conflicts to others in the firm because there 
is no risk to loyal and effective representation of the 
client.  The Comment also provides illustrations of 
when this exception to imputation might and might 
not apply.” See also proposed Rule 1.7. 
The Commission has retained this Comment, which 
is based on Model Rule 1.10, cmt. [4].  As noted in 
the Ethics 2000 Reporter’s Explanation of Changes, 
this comment reflects current case law and “is 
intended to give guidance to lawyers about 
important practical questions.” 
The Commission has not made the requested 
change.  As noted in the Explanation of Changes to 
proposed Rule 1.10, the comment “has been added 
to signal that the Rule, which in effect has codified 
the court-created doctrine of imputation, is not 
intended to override a court’s inherent authority to 
monitor and control the conduct of persons before 
it.”  Nevertheless, the Commission has made some 
clarifying changes to the Comment. 

2 Orange County Bar 
Association 

D   The OCBA is opposed to any formal 
requirement for informed written consent from 
clients to implement an ethical screen to avoid 
disqualification. 
The OCBA favors a rule that allows non-
consensual screening to avoid disqualification 

The Commission disagrees that the broad non-
consensual screening regimen permitted in Model 
Rule 1.10(a)(2) is appropriate in California, which 
has strong policies concerning client loyalty and 
confidentiality.  [Alt-1] Therefore, the Commission 
has concluded that no form of non-consensual 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.10 Imputation of Conflicts: General Rule. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

conflicts.  The concerns over client 
confidentiality can be satisfied by adoption of 
the elements of permissive screening, which 
are stated in ABA Model Rule 1.10(a)(2) and 
its subparagraphs. 
 

screening is appropriate in the private law firm 
context, and has not made the proposed change.  
[Alt-2] However, a majority of the Commission has 
concluded that a provision permitting non-
consensual screening in limited situations in the 
private law firm context, is appropriate and has 
added subparagraph (a)(2). 

1 Sall, Robert K. A   The commenter is opposed to allowing non-
consensual screening of any kind for 
conflicted lawyers to avoid conflicts. 
The Commenter strongly supports the 
Commission’s decision to reject the 
controversial non-consensual screening 
provisions of Model Rule 1.10(a)(2). 

The Commission agrees that the broad non-
consensual screening regimen permitted in Model 
Rule 1.10(a)(2) is inappropriate in California, which 
has strong policies concerning client loyalty and 
confidentiality.  [Alt-1] Therefore, the Commission 
has concluded that no form of non-consensual 
screening is appropriate in the private law firm 
context, and has not made the proposed change.  
[Alt-2] However, a majority of the Commission has 
concluded that a provision permitting non-
consensual screening in limited situations in the 
private law firm context, is appropriate and has 
added subparagraph (a)(1). 

4 San Diego County Bar 
Association Legal Ethics 
Committee 

M   The Commission has rejected the broad 
screening provisions adopted by the ABA in 
February 2009.  We think the ABA is right and 
the Commission.  Even with screening, 
lawyers remain bound by agency rules and 
disciplinary rules forbidding improper use or 
disclosure of confidential information. 

The Commission disagrees that the broad non-
consensual screening regimen permitted in Model 
Rule 1.10(a)(2) is appropriate in California, which 
has strong policies concerning client loyalty and 
confidentiality.  [Alt-1] Therefore, the Commission 
has concluded that no form of non-consensual 
screening is appropriate in the private law firm 
context, and has not made the proposed change.  
[Alt-2] However, a majority of the Commission has 
concluded that a provision permitting non-

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.10 Imputation of Conflicts: General Rule. 
 [Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

consensual screening in limited situations in the 
private law firm context, is appropriate and has 
added subparagraph (a)(2). 

5 Santa Clara County Bar 
Association 

D   The SCCBA recommends that the February 
2009 amended version of ABA Model Rule 
1.10 be adopted.  The amended version adds 
provisions allowing for the limited screening of 
attorneys moving from one firm to another.  
The amendments set out the specifics of such 
screening. 

The Commission disagrees that the broad non-
consensual screening regimen permitted in Model 
Rule 1.10(a)(2) is appropriate in California, which 
has strong policies concerning client loyalty and 
confidentiality.  [Alt-1] Therefore, the Commission 
has concluded that no form of non-consensual 
screening is appropriate in the private law firm 
context, and has not made the proposed change.  
[Alt-2] However, a majority of the Commission has 
concluded that a provision permitting non-
consensual screening in limited situations in the 
private law firm context, is appropriate and has 
added subparagraph (a)(2). 

 
 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.10 Imputation Of Conflicts Of Interest: General Rule 
 
(a) While lawyers are associated in a firm, none of them shall knowingly represent a 

client when any one of them practicing alone would be prohibited from doing so by 
Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the 
prohibited lawyer and does not present a significant risk of having a material 
adverse effect on the representation of the client by the remaining lawyers in the 
firm.  

 
(b) When a lawyer has terminated an association with a firm, the firm is not prohibited 

from thereafter representing a person with interests materially adverse to those of 
a client represented by the formerly associated lawyer and not currently 
represented by the firm, unless: 

 
(1) the matter is the same as or substantially related to that in which the formerly 

associated lawyer represented the client; and 
 

(2) any lawyer remaining in the firm has information protected by Rules 1.6, 
Business and Professions Code section 60608(e), and Rule 1.9(c) that is 
material to the matter.1 

 
(c) A prohibition under this Rule may be waived by each affected client under the 

conditions stated in Rule 1.7. 
 
(d) The imputation of a conflict of interest to lawyers associated in a firm with former 

or current government lawyers is governed by Rule 1.11. 
 
Comment 
 
Definition of “Firm” 
 
[1] Whether two or more lawyers constitute a firm for purposes of this Rule can 
depend on the specific facts. See Rule [1.0.1(c), Comments [2] - [4].] 
 
Principles of Imputed Conflicts of Interest 
 
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the 
duties of loyalty and confidentiality owed to the client as they apply to lawyers who 
practice in a law firm.  Such situations can be considered from the premise that a firm of 
lawyers is essentially one lawyer for purposes of the rules governing the duties of 
loyalty and confidentiality owed to the client, or from the premise that each lawyer is 
vicariously bound by the obligation of loyalty and confidentiality owed by each lawyer 
with whom the lawyer is associated.  Paragraph (a) operates only among the lawyers 

                                                 
1 KEM Note: Reference to section 6068(e) added in response to OCTC comment. 
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currently associated in a firm.  When a lawyer moves from one firm to another, the 
situation is governed by Rules 1.9(b) and 1.10(b). 
 
[3] The rule in paragraph (a) does not prohibit representation where neither questions 
of client loyalty nor protection of confidential information are presented.  Where one 
lawyer in a firm could not effectively represent a given client because of strong political 
beliefs, for example, but that lawyer will do no work on the case and the personal beliefs 
of the lawyer will not have a material adverse effect on the representation by others in 
the firm, the firm should not be prohibited from further representation.  On the other 
hand, if an opposing party in a case were owned by a lawyer in the law firm, and the 
fact of that lawyer’s ownership would have a material adverse effect on the 
representation of the firm’s client by others in the firm because of loyalty to that lawyer, 
the personal prohibition of the lawyer would be imputed to all others in the firm. 
 
[4] The rule in paragraph (a) also does not prohibit representation by others in the law 
firm where the person prohibited from involvement in a matter is a nonlawyer, such as a 
paralegal or legal secretary.  Nor does paragraph (a) prohibit representation by others in 
the law firm if the lawyer is prohibited from acting because of events that occurred 
before the person became a lawyer, for example, work that the person did while a law 
student.  In both situations, however, such persons must be screened from any 
personal participation in the matter to avoid communication to others in the firm of 
confidential information that both the nonlawyers and the firm have a legal duty to 
protect. See Rules [1.0.1(k)] and 5.3. See also Comment [9]. 
 
[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to 
represent a person with interests directly adverse to those of a client represented by a 
lawyer who formerly was associated with the firm.  The Rule applies regardless of when 
the formerly associated lawyer represented the client.  However, the law firm may not 
represent a person with interests adverse to those of a current client of the firm, which 
would violate Rule 1.7.  Moreover, the firm may not represent the person where the 
matter is the same or substantially related to that in which the formerly associated 
lawyer represented the client and any other lawyer currently in the firm has material 
information protected by Rules 1.6 and 1.9(c), and Business and Professions Code 
section 6068(e).2 
 
[6] Rule 1.10(c) removes imputation with the informed consent of each affected client or 
former client under the conditions stated in Rule 1.7.  The conditions stated in Rule 1.7 
require the lawyer to determine that the representation is not prohibited by Rule 1.7, 
[Comments [27] – [28],] and that each affected client or former client has given informed 
written consent to the representation.  In some cases, the risk may be so severe that the 
conflict may not be cured by client consent.  For a discussion of the effectiveness of client 
waivers of conflicts that might arise in the future, see Rule 1.7, Comment [33].  For a 
definition of informed consent, see Rule [1.0.1(e)]. 

                                                 
2 See footnote 1. 
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[7] Where a lawyer has joined a private firm after having represented the government, 
imputation is governed by Rule 1.11(b) and (c), not this Rule.  Under Rule 1.11(d), 
where a lawyer represents the government after having served clients in private 
practice, nongovernmental employment or in another government agency, former-client 
conflicts are not imputed to government lawyers associated with the individually 
prohibited lawyer. 
 
[8] Where a lawyer is prohibited from engaging in certain transactions under Rules 
[1.8.1] through Rule [1.8.12], Rule [1.8.13], and not this Rule, determines whether that 
prohibition also applies to other lawyers associated in a firm with the personally 
prohibited lawyer. 
 
[9] Nothing in this Rule shall be construed as limiting or alteringThis Rule is not 
intended to limit or alter3 the power of a court of this State to control the conduct of 
lawyers and other persons connected in any manner with judicial proceedings before it, 
including matter pertaining to disqualification. See Code of Civil Procedure section 
128(a)(5) and Penal Code section 1424.  See also Rhaburn v. Superior Court (2006) 
140 Cal.App.4th 1566, with respect to disqualification motions involving public 
defenders and other offices that provide legal services to indigent criminal defendants.4 
 

                                                 
3 KEM Note: Changes made in response to OCTC comment. 
4 KEM Note: This sentence added in response to CPDA comment. 
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Rule 1.10 Imputation Of Conflicts Of Interest: General Rule 
 
(a) While lawyers are associated in a firm, none of them shall knowingly represent a 

client when any one of them practicing alone would be prohibited from doing so by 
Rules 1.7 or 1.9, unless  

 
(1) the prohibition is based on a personal interest of the prohibited lawyer and 

does not present a significant risk of having a material adverse effect on the 
representation of the client by the remaining lawyers in the firm.; or 

 
(2)1 the prohibition is based upon Rule 1.9(a) or (b), and arises out of the 

prohibited lawyer’s association with a prior firm,2 and 
 

(i) the prohibited lawyer did not substantially participate in the prior 
representation;3 

 
(ii) the prohibited lawyer is timely and effectively4 screened from any 

                                                 
1 KEM Note: Subparagraph (a)(2) is based on MR 1.10(a)(2), as amended in February 2009 and August 
2009.  The main difference between the Model Rule provision and the proposed subparagraph (a)(2) is 
that under the latter, screening is available on in limited situations by virtue of subparagraph (a)(2)(i), i.e., 
only when the personally prohibited lawyer was only peripherally involved in the prior representation. See 
further discussion at footnote 3, below. 
2 KEM Note: The clause “and arises out of the prohibited lawyer’s association with a prior firm” was 
added by the ABA House of Delegates in August 2009 to limit the availability of screening to the lateral 
movement context.  Thus, a law firm would not be able to erect a screen to screen off lawyers who were 
actually involved in representing the former client while at the law firm itself.  In other words, a screen 
would be effective only when representing a client adverse to the lateral hire’s former client; it would not 
be effective if the former client was a former client of the firm itself.  This was an important concession 
made by screening advocates before the ABA House of Delegates when the screening provision was 
adopted in February 2009; it was not added, however, until August 2009. 
3 KEM Note: Subparagraph (a)(2)(i) has no counterpart in MR 1.10.  It has been added to limit the 
availability of screening to only those situations where the infected, personally prohibited lawyer was only 
peripherally involved in the prior representation.  There are twelve (12) jurisdictions that permit screening 
in such limited situations, i.e., they permit a screen only if a lawyer did not “substantially participate,” or 
was not “substantially involved,” did not have a “substantial role,” did not have “primary responsibility,” 
etc., in the former client’s matter or when any confidential information that the lawyer might have obtained 
is deemed not material to the current representation (e.g., Mass.) or “is not likely to be significant” (e.g., 
Minn.)  Jurisdictions that permit screening in limited situations are: Arizona, Colorado, Indiana, 
Massachusetts, Minnesota, Nevada, New Jersey, New Mexico, North Dakota, Ohio, Tennessee (current 
rule only); and Wisconsin. 

 Note that I have stated the standard as “not substantially participate” for discussion purposes.  I 
think that standard works as well as any of the standards listed in the previous paragraph, but think that 
other standards could be used.  I have not used the “personally and substantially participate” standard 
that we have recommended in Rules 1.11 and 1.12 because this provision contemplates that the lawyer 
will have personally participated in the matter; however, so long as that personal participation was not 
“substantial,” i.e., was peripheral, screening would be available. 
4 The phrase “and effectively” has been added in conformance with our practice with respect to other 
rules that permit screening. 
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participation in the matter and is apportioned no part of the fee 
therefrom;5 

 
(iii) written notice is promptly given to any affected former client to enable 

the former client to ascertain compliance with the provisions of this 
Rule, which notice shall include a description of the screening 
procedures employed; a statement of the law firm's and of the 
screened lawyer's compliance with these Rules; a statement that 
review may be available before a tribunal; and an agreement by the 
firm to respond promptly to any written inquiries or objections by the 
former client about the screening procedures;6 and 

 
(iv) certifications of compliance with these Rules and with the screening 

procedures are provided to the former client by the screened lawyer 
and by a partner of the firm, at reasonable intervals upon the former 
client’s written request and upon termination of the screening 
procedures.7 

 
(b) When a lawyer has terminated an association with a firm, the firm is not prohibited 

from thereafter representing a person with interests materially adverse to those of 
a client represented by the formerly associated lawyer and not currently 
represented by the firm, unless: 

 
(1) the matter is the same as or substantially related to that in which the formerly 

associated lawyer represented the client; and 
 

(2) any lawyer remaining in the firm has information protected by Rules 1.6, 
Business and Professions Code section 60608(e), and Rule 1.9(c) that is 
material to the matter.8 

 
(c) A prohibition under this Rule may be waived by each affected client under the 

conditions stated in Rule 1.7. 
 
(d) The imputation of a conflict of interest to lawyers associated in a firm with former 

or current government lawyers is governed by Rule 1.11. 
 
Comment 
 
Definition of “Firm” 
 
                                                 
5 Subparagraph (a)(2)(ii) is based on MR 1.10(a)(2)(i). 
6 Subparagraph (a)(2)(iii) is based on MR 1.10(a)(2)(ii). 
7 Subparagraph (a)(2)(iv) is based on MR 1.10(a)(2)(iii). 
8 KEM Note: Reference to section 6068(e) added in response to OCTC comment. 

274



RRC – Rule 1.10 [3-310] 
Rule – ALT2 – Draft 5 (12/30/09) – COMPARED TO DFT4 (9/1/09) 

January 22-23, 2009 Meeting; Agenda Item III.F. 

RRC - 3-310 [1-10] - Rule - ALT2 - DFT5 (12-30.doc Page 3 of 5 Printed: 1/12/2010 

[1] Whether two or more lawyers constitute a firm for purposes of this Rule can 
depend on the specific facts. See Rule [1.0.1(c), Comments [2] - [4].] 
 
Principles of Imputed Conflicts of Interest 
 
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the 
duties of loyalty and confidentiality owed to the client as they apply to lawyers who 
practice in a law firm.  Such situations can be considered from the premise that a firm of 
lawyers is essentially one lawyer for purposes of the rules governing the duties of 
loyalty and confidentiality owed to the client, or from the premise that each lawyer is 
vicariously bound by the obligation of loyalty and confidentiality owed by each lawyer 
with whom the lawyer is associated.  Paragraph (a)(1) operates only among the lawyers 
currently associated in a firm.  When a lawyer moves from one firm to another, the 
situation is governed by Rules 1.9(b) and 1.10(a)(2) and 1.10(b). 
 
[3] The rule in paragraph (a) does not prohibit representation where neither questions 
of client loyalty nor protection of confidential information are presented.  Where one 
lawyer in a firm could not effectively represent a given client because of strong political 
beliefs, for example, but that lawyer will do no work on the case and the personal beliefs 
of the lawyer will not have a material adverse effect on the representation by others in 
the firm, the firm should not be prohibited from further representation.  On the other 
hand, if an opposing party in a case were owned by a lawyer in the law firm, and the 
fact of that lawyer’s ownership would have a material adverse effect on the 
representation of the firm’s client by others in the firm because of loyalty to that lawyer, 
the personal prohibition of the lawyer would be imputed to all others in the firm. 
 
[4] The rule in paragraph (a) also does not prohibit representation by others in the law 
firm where the person prohibited from involvement in a matter is a nonlawyer, such as a 
paralegal or legal secretary.  Nor does paragraph (a) prohibit representation by others in 
the law firm if the lawyer is prohibited from acting because of events that occurred 
before the person became a lawyer, for example, work that the person did while a law 
student.  In both situations, however, such persons must be screened from any 
personal participation in the matter to avoid communication to others in the firm of 
confidential information that both the nonlawyers and the firm have a legal duty to 
protect. See Rules [1.0.1(k)] and 5.3. See also Comment [9]. 
 
[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to 
represent a person with interests directly adverse to those of a client represented by a 
lawyer who formerly was associated with the firm.  The Rule applies regardless of when 
the formerly associated lawyer represented the client.  However, the law firm may not 
represent a person with interests adverse to those of a current client of the firm, which 
would violate Rule 1.7.  Moreover, the firm may not represent the person where the 
matter is the same or substantially related to that in which the formerly associated 
lawyer represented the client and any other lawyer currently in the firm has material 
information protected by Rules 1.6 and 1.9(c), and Business and Professions Code 

275



RRC – Rule 1.10 [3-310] 
Rule – ALT2 – Draft 5 (12/30/09) – COMPARED TO DFT4 (9/1/09) 

January 22-23, 2009 Meeting; Agenda Item III.F. 

RRC - 3-310 [1-10] - Rule - ALT2 - DFT5 (12-30.doc Page 4 of 5 Printed: 1/12/2010 

section 6068(e).9 
 
[6] Rule 1.10(c) removes imputation with the informed consent of each affected client or 
former client under the conditions stated in Rule 1.7.  The conditions stated in Rule 1.7 
require the lawyer to determine that the representation is not prohibited by Rule 1.7, 
[Comments [27] – [28],] and that each affected client or former client has given informed 
written consent to the representation.  In some cases, the risk may be so severe that the 
conflict may not be cured by client consent.  For a discussion of the effectiveness of client 
waivers of conflicts that might arise in the future, see Rule 1.7, Comment [33].  For a 
definition of informed consent, see Rule [1.0.1(e)]. 
 
[7]10 Rule 1.10(a)(2) similarly removes the imputation otherwise required by Rule 1.10(a), 
but unlike section paragraph (c), it does so without requiring that there be informed consent 
by the former client.  Instead, it requires that the procedures laid out in sections 
subparagraphs (a)(2)(ii)-(iiiiv) be followed.  However, the screening procedures afforded 
under subparagraphs (a)(2)(ii)-(iv) are available only in situations where the prohibition has 
arisen out of the prohibited lawyer’s association with a prior law firm.  Thus, a screen 
would not be available to rebut the presumption of shared confidences within a law firm if the 
prohibition arises from the law firm’s representation of the former client.  In addition, the 
screening procedures are available only if the prohibited lawyer did not substantially 
participate in the prior representation.  Whether a lawyer has substantially participated in the 
prior representation will depend upon the specific facts.  Substantial participation is not 
necessarily limited to a lawyer’s participation in the management and direction of the matter 
at the policy-making level, but may also mean responsibility at the operational level as 
manifested by the continuous day-to-day responsibility for litigation or transaction decisions.11  
A description of effective screening mechanisms appears in Rule 1.0(k).  Lawyers should be 
aware, however, that, even where screening mechanisms have been adopted, tribunals may 
consider additional factors in ruling upon motions to disqualify a lawyer from pending 
litigation.  See Rhaburn v. Superior Court (2006) 140 Cal.App.4th 1566, with respect to 
disqualification motions involving public defenders and other offices that provide legal 
services to indigent criminal defendants.12 
 
[8] Paragraph (a)(2)(ii) does not prohibit the screened lawyer from receiving a salary or 
partnership share established by prior independent agreement, but that lawyer may not 
receive compensation directly related to the matter in which the lawyer is 
disqualifiedprohibited. 

                                                 
9 See footnote 8. 
10 KEM Note: Comments [7] – [10] are based on MR 1.10, cmts. [7] – [10].  Redline markings show 
changes to the Model Rule. 
11 KEM Note: This sentence is based on the definition of “primary responsibility” in N.J. Rule 1.10(h), 
which provides: “(h) ‘Primary responsibility’ denotes actual participation in the management and direction 
of the matter at the policy-making level or responsibility at the operational level as manifested by the 
continuous day-to-day responsibility for litigation or transaction decisions.” 
12 KEM Note: This sentence added in response to CPDA comment. 
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[9] The notice required by paragraph (a)(2)(iii) generally should include a description of the 
screened lawyer’s prior representation and be given as soon as practicable after the need for 
screening becomes apparent.  It also should include a statement by the screened lawyer and 
the firm that the client’s material confidential information has not been disclosed or used in 
violation of the Rules.  The notice is intended to enable the former client to evaluate and 
comment upon the effectiveness of the screening procedures. 
 
[10] The certifications required by paragraph (a)(2)(iiiiv) are intended to give the former 
client assurance that the client’s material confidential information has not been disclosed or 
used inappropriately, either prior to timely implementation of a screen or thereafter.  If 
compliance cannot be certified, the certificate must describe the failure to comply. 
 
[711] Where a lawyer has joined a private firm after having represented the government, 
imputation is governed by Rule 1.11(b) and (c), not this Rule.  Under Rule 1.11(d), 
where a lawyer represents the government after having served clients in private 
practice, nongovernmental employment or in another government agency, former-client 
conflicts are not imputed to government lawyers associated with the individually 
prohibited lawyer. 
 
[812] Where a lawyer is prohibited from engaging in certain transactions under Rules 
[1.8.1] through Rule [1.8.12], Rule [1.8.13], and not this Rule, determines whether that 
prohibition also applies to other lawyers associated in a firm with the personally 
prohibited lawyer. 
 
[913] Nothing in this Rule shall be construed as limiting or alteringThis Rule is not 
intended to limit or alter13 the power of a court of this State to control the conduct of 
lawyers and other persons connected in any manner with judicial proceedings before it, 
including matter pertaining to disqualification. See Code of Civil Procedure section 
128(a)(5) and Penal Code section 1424. 
 

                                                 
13 KEM Note: Changes made in response to OCTC comment. 
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  THE STATE BAR COMMITTEE ON PROFESSIONAL 

 OF CALIFORNIA RESPONSIBILITY AND CONDUCT 

 180 HOWARD STREET,  SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161  
 

 

 

November 9, 2009 

Harry B. Sondheim, Chair 
Commission for the Revision of the 
Rules of Professional Conduct 
State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
RE: Proposed Rule 1.10   
 
Dear Mr. Sondheim: 
 
The State Bar Standing Committee on Professional Responsibility and Conduct (“COPRAC”) 
appreciates the opportunity to comment on the proposed amendments to the Rules of 
Professional Conduct of the State Bar of California, pursuant to the request of the Board 
Committee on Regulation, Admissions & Discipline Oversight (“RAD”) for public comment. 
COPRAC has reviewed the provisions of proposed Rule 1.10 and offers the following 
comments. 
 
A majority of COPRAC members believes that California should not adopt a rule requiring 
imputation of conflicts of interest.   The predominant view is that this issue is adequately 
addressed by case law in California and should not be the subject of discipline.  COPRAC 
believes that the existing regime, which addresses imputation in the context of disqualification, 
along with the discipline that is available for actual disclosure of confidential information, is 
adequate to protect client confidences.  COPRAC believes that because imputation rests on a 
legal fiction, it is not an appropriate subject for discipline. 
 
Acknowledging that the RRC has concluded that imputation is an appropriate subject for 
discipline, as reflected in proposed Rule 1.10, COPRAC believes that if an imputation rule is 
adopted, such a rule should permit non-consensual screening for private lawyers. While 
COPRAC members have a difference of opinion regarding the appropriate scope of screening,  
there is a broad consensus among COPRAC members that screening is appropriate for lawyers 
who were peripherally involved in the prior representation.  Those COPRAC members who 
favor screening in such circumstances believe it is a reasonable approach to accommodate 
lawyer mobility.  Many other jurisdictions nationwide have permitted screening for some time 
without reported incidents of serious problems involving disclosure violations.  Given this, 
COPRAC believes that the risk of adverse impact on the lawyer’s duty of confidentiality to the 
client is negligible, and that this risk is particularly low when the lawyer being screened had 
minimal or peripheral involvement in the prior matter.   
 
California’s case law permits screening for government lawyers, with limited exceptions.  
COPRAC does not agree with the distinctions that have been drawn between government 
lawyers and private lawyers.  COPRAC does not believe that there is empirical support for the 
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proposition that government lawyers are inherently more trustworthy than private lawyers.  This 
too supports COPRAC’s view that screening should be permitted. 
 
Again assuming that an imputation rule is adopted, a slight majority of COPRAC members favor 
significantly broader screening for private lawyers.  These COPRAC members favor a screening 
regimen similar to that set forth in current ABA Model Rule 1.10.  There is a significant 
difference of opinion, however, and no consensus among COPRAC members, regarding whether 
certain specific provisions from the ABA Model Rule should be included, particularly the 
specific notification and certification requirements.  

 

Very truly yours,  

 

 
Carole J. Buckner, Chair 
Committee on Professional  
Responsibility and Conduct 

 
cc: Members, COPRAC 
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All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: NOVEMBER 13, 2009 
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Professional Affiliation Santa Clara County Bar Association Commenting on behalf of an 
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* Name Jil Dalesandro, President
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chrisb@sccba.com

The following proposed rules can be viewed by clicking on the links below:
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Rule 1.8.13 [n/a] Rule 1.14 [n/a] Discussion Draft [all rules]
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AGREE with this proposed Rule
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The RRC proposal is to adopt the ABA Model Rule.  However, the ABA Model Rule used 
by the RRC is the model rule pre-February 2009.  On February 16, 2009,  the ABA 
amended Model Rule 1.10 to add provisions allowing for the limited screening of 
attorneys moving from one firm to another.  The amendments set out the specifics of 
such screening. The Santa Clara County Bar Association recommends that the 2009 
amended version of Model Rule 1.10 be adopted.  The amended version recognizes the 
reality of modern day law practice, which involves the mobility of attorneys, the 
lateral movement of attorneys among firms and the practical reality that if certain 
parameters can be met, attorneys can be screened effectively and timely so that a 
conflict of interest is not created for the attorney’s new firm or legal 
organization.  The 2009 amended Model Rule with the amendments highlighted by 
underscore is as follows: 

(a) While lawyers are associated in a firm, none of them shall knowingly represent a 
client when any one of them practicing alone would be prohibited from doing so by 

310



 

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

The RRC proposal is to adopt the ABA Model Rule.  However, the ABA Model Rule used by 
the RRC is the model rule pre-February 2009.  On February 16, 2009,  the ABA amended Model 
Rule 1.10 to add provisions allowing for the limited screening of attorneys moving from one firm 
to another.  The amendments set out the specifics of such screening. The Santa Clara County Bar 
Association recommends that the 2009 amended version of Model Rule 1.10 be adopted.  The 
amended version recognizes the reality of modern day law practice, which involves the mobility 
of attorneys, the lateral movement of attorneys among firms and the practical reality that if 
certain parameters can be met, attorneys can be screened effectively and timely so that a conflict 
of interest is not created for the attorney’s new firm or legal organization.  The 2009 amended 
Model Rule with the amendments highlighted by underscore is as follows: 

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when 
any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless 

   (1)  the prohibition is based upon a personal interest of the prohibited lawyer and does not 
present a significant risk of materially limiting the representation of the client by the remaining 
lawyers in the firm; or  

   (2)  the prohibition is based upon Rule 1.9(a), (or (b)), and 

        (i) the disqualified lawyer is timely screened from any participation in the matter and is 
apportioned no part of the fee therefore; 

        (ii) written notice is promptly given to any affected former client to enable the former client 
to ascertain compliance with the provisions of this Rule, which shall include a description of the 
screening procedures employed; a statement of the firm's and of the screened lawyer's 
compliance with these Rules; a statement that review may be available before a tribunal; and an 
agreement by the firm to respond promptly to any written inquiries or objections by the former 
client about the screening procedures; and 

        (iii) certifications of compliance with these Rules and with the screening procedures are 
provided to the former client by the screened lawyer and by a partner of the firm, at reasonable 
intervals upon the former client's written request and upon termination of the screening 
procedures. 

 (b) When a lawyer has terminated an association with a firm, the firm is not prohibited from 
thereafter representing a person with interests materially adverse to those of a client represented 
by the formerly associated lawyer and not currently represented by the firm, unless 

    (1) the matter is the same or substantially related to that in which the formerly associated 
lawyer represented the client; and 

    (2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is 
material to the matter. 

 (c) A disqualification prescribed by this rule may be waived by the affected client under the 
conditions stated in Rule 1.7. 

 (d) The disqualification of lawyers associated in a firm with former or current government 
lawyers is governed by Rule 1.11. 
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