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Greetings:

I've attached the following:

1.   E-mail compilation of exchange amongst the drafters over the last
week, in PDF.

2.   Public comment Chart, Draft 2 (12/29/09)KEM, in Word.

3.   Rule Draft 4 (12/31/09), redline, compared to Draft 3 (9/1/09), in
Word.

Please include the above in the order listed.

Please let me know if you have any questions.  Thanks,

Kevin

-- 
Kevin E. Mohr
Professor
Western State University College of Law
1111 N. State College Blvd.
Fullerton, CA 92831
714-459-1147
714-738-1000 x1147
714-525-2786 (FAX)
kevin_e_mohr@compuserve.com
kevinm@wsulaw.edu
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January 4, 2010 KEM E-mail to Drafters, cc Chair & Staff: 
 
I've attached the following for your review, both in Word: 
 
1.   Public Comment Chart, Draft 2, with proposed responses. 
 
2.   Rule, Draft 4 (12/31/09), redline, compared to Draft 3 (8/30/09). 
 
Comments & Questions: 
 
1.   I do not recommend any changes to the Rule.  All I've done is remove the brackets around 
phrases and rule references. 
 
2.   In the attached public comment chart, please review the other responses I propose to the 
public comment received.  Do you agree with those? 
 
3.    Our deadline is Monday, January 11, 2010, at noon.  Please provide me with any 
comments you might have by Saturday at 5:00 p.m. so I can make any changes to the 
introduction, comparison charts, etc.  I will have limited time as the law school's new semester 
begins on that Monday. 
 
Please let me know if you have any questions. 
 
 
January 7, 2010 Tuft E-mail to Drafters, cc Chair & Staff: 
 
I do not have a problem with the proposed responses to the public comments received. The 
explanation for the broader scope of information protected in proposed rule 1.8.2 in contrast to 
6068(e)(1) is analytically sound.  However, the responses received from OCTC and OCBA to 
this rule and from COPRAC to proposed rule 1.6 on what is meant by "information relating to the 
representation" illustrates the confusion the Legislature created in enacting 6068(e)(2) and 
956.5 and which is now being carried forward in the rules.  Although we inherited this problem, 
thus far we have not been able to satisfactorily resolve it either for this rule or for proposed rules 
1.6 and 1.9.  At some point, we should bite the bullet and point out in a comment the anomaly in 
the statute and what the terms "confidential information" and "information relating to the 
representation of a client" mean for purposes of the rules.  Otherwise, lawyers will be even more 
confused in trying to decipher these terms among these various rules. 
 
 
January 9, 2010 KEM E-mail to Tuft, cc Drafters, Chair & Staff: 
 
I recognize that there is a potential problem of confusion in the different terms used in 
6068(e)(1) and (e)(2).  However, I continue to believe that we have satisfactorily addressed the 
problem, short of petitioning the legislature to revise either (e)(1) or (e)(2) [or both?], by 
including the second sentence to Rule 1.6(e), drafting comments [3]-[6] to Rule 1.6, and 
including a "definition" of "confidential information relating to the representation" in proposed 
Rule 1.0.1, which refers readers to those 1.6 comments.  In short, assuming the use of different 
terms did create an anomaly, we have removed it by the foregoing steps.  We could also include 
a cross-reference to those comments (or to the section of 1.0.1 that refers to them) in each of 
the Rules that uses the term, "confidential information relating to the representation." (e.g., 
1.8.2, 1.14, 1.18, etc.), but I don't think we need a comment that explains the "anomaly," a 
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conclusion with which I disagree.  We have already explained the meaning of the terms.  I 
believe that Comments [3]-[6] to Rule 1.6 adequately explain the meaning of "confidential 
information relating to the representation." 
 
I've attached the clean version of Rule 1.6 for the convenience of the recipients.  Please review 
the last sentence of paragraph (a) and comments [3]-[6] and decide whether we have 
adequately addressed Mark's concerns.  he comments create protection that is co-extensive 
with that presumably afforded by 6068(e)(1). 
 
Attached: 
RRC - 3-100 [1-6] - Rule - DFT10 (12-30-09) - CLEAN.doc 
 
 
January 9, 2010 Peck E-mail to Drafters, cc Chair & Staff: 
 
I /*really*/ like this draft.  I hope it meets Mark's concerns.   Unless Mark wants to tweak the 
language or has other suggestions, I think it is good to go. 
 
January 10, 2010 KEM E-mail to Drafters, cc Chair & Staff: 
 
I assume I won't hear anything further concerning this rule and, unless I hear differently by 5:00 
p.m. this evening, I will package the materials for submission to staff for the agenda package. 
 
January 10, 2010 Tuft E-mail to Drafters, cc Chair & Staff: 
 
I have limited Internet access from the UK and do not have sufficient access to the materials to 
make specific drafting recommendations. However, I continued to be concerned with the use of 
different terms dealing with the duty of confidentiality in rules 1.6, 1.8.2, 1.9 and 1.18, such as 
"confidential information relating to the representation," "information relating to the 
representation," and confidential information."  I am also concern that we are telling lawyers 
they have separate obligations under 6068(e)(1) and 3-100 implying there is a difference 
between the two, although 3-100(a) prohibits lawyers form revealing information protected 
under section 6068(e) except as provided in paragraph (b). The only express exception to 
section 6068(e)(1) is 6068(e)(2).   We may think we are bringing clarity to the confidentiality in 
California, but I am worried the average practitioner may agree.   
  
For these reasons, I am not sanguine with the draft agenda materials and remain a relunctant 
dissenter. 
 
January 10, 2010 Peck E-mail to Tuft, cc Drafters, Chair & Staff: 
 
I  think the best thing to do is to authorize Kevin to go forward with the current draft and to note 
your reluctant dissent.  I am assuming that that would be agreeable to you, given the need to 
get this onto the agenda.  Therefore, I think Kevin can go forward along these lines. 
All the best and travel safely----you are very important to us. 
 
January 10, 2010 Tuft E-mail to Peck, cc Drafters, Chair & Staff: 
 
I concur. 
 
 






		Rule 1.8.2 Use of Confidential Information [3-100, 3-310].


[Sorted by Commenter]



		No.

		Commenter

		Position


		Comment on Behalf of Group?

		Rule 


Paragraph

		Comment

		RRC Response



		5

		California Attorneys for Criminal Justice (“CACJ”)

		M

		

		

		Our proposal is to follow precisely the ABA Model Rule 1.8(b).

		The Commission disagrees with precisely following Model Rule 1.8(b).  First, the phrase, “or required,” was deleted because there are no provisions in the Rules or the State Bar Act that require a lawyer to violate his or her duty of confidentiality.  Second, a reference to the State Bar Act, which is also part of the regulatory landscape in California, has been added to remind lawyers of other obligations they might have.  Finally, the Commission has added a “written” consent requirement because it provides an extra layer of protection by adding the formality of a writing, thus impressing upon the client the importance of the matter.



		2

		COPRAC

		M

		

		Comment [1]

		COPRAC believes that written consent should be required, given the seriousness of the issue addressed by this rule, which involves a lawyer using confidential information of a client to the disadvantage of a client.


We encourage the Commission to address in the rules, perhaps in the definitions, whether informed written consent includes an email from the client.  A majority of the members of COPRAC believe that an email should be sufficient.


In the third sentence of Comment [1], the phrase “in competition with the client” should be moved to the end of the sentence.  Recommending that another client make a purchase would not violate the rule unless such a purchase disadvantaged the client.

		The Commission agrees.  No response necessary.

The Commission has not made a change to this Rule.  If COPRAC’s suggestion is considered, it should be done with reference to the definition of “informed written consent” in proposed Rule 1.0.1.

The Commission disagrees.  The syntax is taken verbatim from the Model Rule and is correct.  The end of the sentence states: “…or to recommend that another client make such a purchase.”  The use of the word “such” refers back to a purchase “in competition with the client,” which is disadvantageous to the client.



		6

		Los Angeles County Bar Association, Professional Responsibility and Ethics Committee

		A

		

		

		We support the Commission for the Revision of the Rules of Professional Conduct’s Proposed Rule 1.8.2.

		No response necessary.



		7

		Office of Chief Trial Counsel (“OCTC”), State Bar of California

		

		

		

		OCTC believes that the phrase “relating to the representation” not be used “because the lawyer may learn client secrets not related to the representation but as a result of the representation or otherwise and the lawyer's duty of loyalty would still suggest that the lawyer should not be able to use it.”

OCTC also supports the idea of written consent in this Rule because it impresses upon the client the importance of the decision and assists in the enforcement of the Rule.




		The Commission disagrees for the same reasons that it has recommended the use of the phrase in proposed Rule 1.6 concerning the duty of confidentiality. See RRC Response to COPRAC in Rule 1.6 Public Comment Chart.


No response necessary.  The Commission agrees with requiring informed consent.



		1

		Orange County Bar Association

		M

		

		

		The OCBA believes the language “information relating to representation of a client” should be replaced with the language used in proposed Rule 1.6(a), specifically, “information protected from disclosure by Business and Professions Code section 6068(e)(1).”  Currently, there is no statement in proposed Rule 1.8.2, as there is in proposed Rule 1.6(a), to explain the correlation between the phrases, nor does proposed Rule 1.8.2 contain the definition included in Comment [3] of proposed Rule 1.6.


Adopting the same language as used in proposed Rule 1.6 not only ensures consistency between the two Rules, but also provides lawyers with more definitive guidance on how to comply with the Rule.  The OCBA suggests adding to Comment [1] to proposed Rule 1.8.2 a reference to the definition in Comment [3] of proposed Rule 1.6.


The OCBA proposes that the Rule be clarified as applying only to a “current” client’s information, as indicated in the Commission’s introductory statement and in the title of the proposed Rule.

The OCBA agrees with the Commission’s proposed modification to the Model Rule, adopting the “informed written consent” language.  

The OCBA suggests that proposed Rule 1.8.2 be modified to read as follows:


“A lawyer shall not use a current client’s information protected from disclosure by Business and Professions Code section 6068(e)(1) to the disadvantage of that client unless the client gives informed written consent, except as otherwise permitted by these Rules or the State Bar Act.”

		The Commission disagrees and has made no change.  As noted in the first sentence of Comment [1], the Rule applies whether or not the information is confidential.  The broader term is used in this Rule because the principal underlying value fostered by the Rule is the lawyer’s duty of loyalty to the client.

The Commission is unsure what OCBA is requesting.  The rule applies only to a current client’s information, as reflected in the title.  The word “client” is used throughout the Rules to refer only to a current client.


No response necessary.


See RRC Response, above.






		3

		San Diego County Bar Association Legal Ethics Committee

		A

		

		

		We approve of the new rule in its entirety.

		No response necessary.



		4

		Santa Clara County Bar Association

		A

		

		

		Agrees with the proposed rule.

		No response necessary.





TOTAL =__     Agree = __


                        Disagree = __


                        Modify = __


	           NI = __








� A = AGREE with proposed Rule		D = DISAGREE with proposed Rule	M = AGREE ONLY IF MODIFIED		NI = NOT INDICATED


� The Response to COPRAC re proposed Rule 1.6 provides:


The Commission did not make the requested change.  Contrary to COPRAC’s position, the term “relating to the representation” does not limit the duty of confidentiality as stated in B&P Code § 6068(e)(1). First, the second sentence of paragraph (a) clarifies that the term “relating to the representation,” which is found not only in the Model Rule counterpart but also in Evid. Code § 956.5, encompasses all information that is protected by Bus. & Prof. Code § 6068(1).  Second, Comments [3]-[6] reiterate what is stated in the second sentence of paragraph (a): the protection afforded a client’s confidential information is extremely broad. See especially, Comment [5], sentences 3 through 5.  Third, nothing in the legislative history of section 6068(e)(2) or the proceedings leading to rule 3-100 suggests that the use of that phrase in those provisions was intended by either the legislature or the Court “to restrict the ambit of information [that could be communicated] even in the face of a threat of death.” See Submission of Michael Judge, below.  The use of that language was simply an attempt to conform section 6068(e)(2)’s language to that in the similar provision in the Evidence Code. See Evid. Code § 956.5.
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RRC – Rule 1.8.2 [3-100]


Rule Draft 4 (12/31/09) – COMPARED TO DFT3 (9/1/09)


January 22-23, 2009 Meeting, Agenda Item III.C.




Rule 1.8.2 Use of Current Client’s Information Relating to the Representation 

A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed written consent, except as permitted by these Rules or the State Bar Act.


Comment


[1]
Use of information relating to the representation, whether or not confidential, to the disadvantage of the client violates the lawyer’s duty of loyalty.  This Rule applies when the information is used to benefit either the lawyer or a third person, such as another client or business associate of the lawyer, to the disadvantage of the client.  For example, if a lawyer learns that a client intends to purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the parcels in competition with the client or to recommend that another client make such a purchase.  The Rule does not prohibit uses that do not disadvantage the client.  For example, a lawyer who learns a government agency’s interpretation of trade legislation during the representation of one client may properly use that information to benefit other clients.  This Rule prohibits disadvantageous use of client information unless the client gives informed written consent, except as permitted by these Rules or the State Bar Act. See Rules 1.6, 1.9(c), and 4.1(b). 


PAGE  

RRC - 3-100 [1-8-2] - Rule - DFT4 (12-31-09) - Cf. to DFT3.doc
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Printed: January 11, 2010
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Text Box
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January 4, 2010 KEM E-mail to Drafters, cc Chair & Staff: 
 
I've attached the following for your review, both in Word: 
 
1.   Public Comment Chart, Draft 2, with proposed responses. 
 
2.   Rule, Draft 4 (12/31/09), redline, compared to Draft 3 (8/30/09). 
 
Comments & Questions: 
 
1.   I do not recommend any changes to the Rule.  All I've done is remove the brackets around 
phrases and rule references. 
 
2.   In the attached public comment chart, please review the other responses I propose to the 
public comment received.  Do you agree with those? 
 
3.    Our deadline is Monday, January 11, 2010, at noon.  Please provide me with any 
comments you might have by Saturday at 5:00 p.m. so I can make any changes to the 
introduction, comparison charts, etc.  I will have limited time as the law school's new semester 
begins on that Monday. 
 
Please let me know if you have any questions. 
 
 
January 7, 2010 Tuft E-mail to Drafters, cc Chair & Staff: 
 
I do not have a problem with the proposed responses to the public comments received. The 
explanation for the broader scope of information protected in proposed rule 1.8.2 in contrast to 
6068(e)(1) is analytically sound.  However, the responses received from OCTC and OCBA to 
this rule and from COPRAC to proposed rule 1.6 on what is meant by "information relating to the 
representation" illustrates the confusion the Legislature created in enacting 6068(e)(2) and 
956.5 and which is now being carried forward in the rules.  Although we inherited this problem, 
thus far we have not been able to satisfactorily resolve it either for this rule or for proposed rules 
1.6 and 1.9.  At some point, we should bite the bullet and point out in a comment the anomaly in 
the statute and what the terms "confidential information" and "information relating to the 
representation of a client" mean for purposes of the rules.  Otherwise, lawyers will be even more 
confused in trying to decipher these terms among these various rules. 
 
 
January 9, 2010 KEM E-mail to Tuft, cc Drafters, Chair & Staff: 
 
I recognize that there is a potential problem of confusion in the different terms used in 
6068(e)(1) and (e)(2).  However, I continue to believe that we have satisfactorily addressed the 
problem, short of petitioning the legislature to revise either (e)(1) or (e)(2) [or both?], by 
including the second sentence to Rule 1.6(e), drafting comments [3]-[6] to Rule 1.6, and 
including a "definition" of "confidential information relating to the representation" in proposed 
Rule 1.0.1, which refers readers to those 1.6 comments.  In short, assuming the use of different 
terms did create an anomaly, we have removed it by the foregoing steps.  We could also include 
a cross-reference to those comments (or to the section of 1.0.1 that refers to them) in each of 
the Rules that uses the term, "confidential information relating to the representation." (e.g., 
1.8.2, 1.14, 1.18, etc.), but I don't think we need a comment that explains the "anomaly," a 
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conclusion with which I disagree.  We have already explained the meaning of the terms.  I 
believe that Comments [3]-[6] to Rule 1.6 adequately explain the meaning of "confidential 
information relating to the representation." 
 
I've attached the clean version of Rule 1.6 for the convenience of the recipients.  Please review 
the last sentence of paragraph (a) and comments [3]-[6] and decide whether we have 
adequately addressed Mark's concerns.  he comments create protection that is co-extensive 
with that presumably afforded by 6068(e)(1). 
 
Attached: 
RRC - 3-100 [1-6] - Rule - DFT10 (12-30-09) - CLEAN.doc 
 
 
January 9, 2010 Peck E-mail to Drafters, cc Chair & Staff: 
 
I /*really*/ like this draft.  I hope it meets Mark's concerns.   Unless Mark wants to tweak the 
language or has other suggestions, I think it is good to go. 
 
January 10, 2010 KEM E-mail to Drafters, cc Chair & Staff: 
 
I assume I won't hear anything further concerning this rule and, unless I hear differently by 5:00 
p.m. this evening, I will package the materials for submission to staff for the agenda package. 
 
January 10, 2010 Tuft E-mail to Drafters, cc Chair & Staff: 
 
I have limited Internet access from the UK and do not have sufficient access to the materials to 
make specific drafting recommendations. However, I continued to be concerned with the use of 
different terms dealing with the duty of confidentiality in rules 1.6, 1.8.2, 1.9 and 1.18, such as 
"confidential information relating to the representation," "information relating to the 
representation," and confidential information."  I am also concern that we are telling lawyers 
they have separate obligations under 6068(e)(1) and 3-100 implying there is a difference 
between the two, although 3-100(a) prohibits lawyers form revealing information protected 
under section 6068(e) except as provided in paragraph (b). The only express exception to 
section 6068(e)(1) is 6068(e)(2).   We may think we are bringing clarity to the confidentiality in 
California, but I am worried the average practitioner may agree.   
  
For these reasons, I am not sanguine with the draft agenda materials and remain a relunctant 
dissenter. 
 
January 10, 2010 Peck E-mail to Tuft, cc Drafters, Chair & Staff: 
 
I  think the best thing to do is to authorize Kevin to go forward with the current draft and to note 
your reluctant dissent.  I am assuming that that would be agreeable to you, given the need to 
get this onto the agenda.  Therefore, I think Kevin can go forward along these lines. 
All the best and travel safely----you are very important to us. 
 
January 10, 2010 Tuft E-mail to Peck, cc Drafters, Chair & Staff: 
 
I concur. 
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Rule 1.8.2 Use of Confidential Information [3-100, 3-310]. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

5 California Attorneys for 
Criminal Justice (“CACJ”) 

M   Our proposal is to follow precisely the ABA 
Model Rule 1.8(b). 

The Commission disagrees with precisely following 
Model Rule 1.8(b).  First, the phrase, “or required,” 
was deleted because there are no provisions in the 
Rules or the State Bar Act that require a lawyer to 
violate his or her duty of confidentiality.  Second, a 
reference to the State Bar Act, which is also part of 
the regulatory landscape in California, has been 
added to remind lawyers of other obligations they 
might have.  Finally, the Commission has added a 
“written” consent requirement because it provides 
an extra layer of protection by adding the formality 
of a writing, thus impressing upon the client the 
importance of the matter. 

2 COPRAC M   
 
 
 
 
 
 
 
 

COPRAC believes that written consent should 
be required, given the seriousness of the 
issue addressed by this rule, which involves a 
lawyer using confidential information of a 
client to the disadvantage of a client. 
We encourage the Commission to address in 
the rules, perhaps in the definitions, whether 
informed written consent includes an email 
from the client.  A majority of the members of 
COPRAC believe that an email should be 
sufficient. 
In the third sentence of Comment [1], the 

The Commission agrees.  No response necessary. 
 
 
 
The Commission has not made a change to this 
Rule.  If COPRAC’s suggestion is considered, it 
should be done with reference to the definition of 
“informed written consent” in proposed Rule 1.0.1. 
 

The Commission disagrees.  The syntax is taken 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.8.2 Use of Confidential Information [3-100, 3-310]. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

Comment 
[1] 

phrase “in competition with the client” should 
be moved to the end of the sentence.  
Recommending that another client make a 
purchase would not violate the rule unless 
such a purchase disadvantaged the client. 

verbatim from the Model Rule and is correct.  The 
end of the sentence states: “…or to recommend that 
another client make such a purchase.”  The use of 
the word “such” refers back to a purchase “in 
competition with the client,” which is 
disadvantageous to the client. 

6 Los Angeles County Bar 
Association, Professional 
Responsibility and Ethics 
Committee 

A   We support the Commission for the Revision 
of the Rules of Professional Conduct’s 
Proposed Rule 1.8.2. 

No response necessary. 

7 Office of Chief Trial Counsel 
(“OCTC”), State Bar of 
California 

   OCTC believes that the phrase “relating to the 
representation” not be used “because the 
lawyer may learn client secrets not related to 
the representation but as a result of the 
representation or otherwise and the lawyer's 
duty of loyalty would still suggest that the 
lawyer should not be able to use it.” 
OCTC also supports the idea of written 

The Commission disagrees for the same reasons 
that it has recommended the use of the phrase in 
proposed Rule 1.6 concerning the duty of 
confidentiality. See RRC Response to COPRAC in 
Rule 1.6 Public Comment Chart.2 
 

No response necessary.  The Commission agrees 

                                            
2 The Response to COPRAC re proposed Rule 1.6 provides: 

The Commission did not make the requested change.  Contrary to COPRAC’s position, the term “relating to the representation” does not limit the duty of confidentiality as 
stated in B&P Code § 6068(e)(1). First, the second sentence of paragraph (a) clarifies that the term “relating to the representation,” which is found not only in the Model 
Rule counterpart but also in Evid. Code § 956.5, encompasses all information that is protected by Bus. & Prof. Code § 6068(1).  Second, Comments [3]-[6] reiterate what 
is stated in the second sentence of paragraph (a): the protection afforded a client’s confidential information is extremely broad. See especially, Comment [5], sentences 3 
through 5.  Third, nothing in the legislative history of section 6068(e)(2) or the proceedings leading to rule 3-100 suggests that the use of that phrase in those provisions 
was intended by either the legislature or the Court “to restrict the ambit of information [that could be communicated] even in the face of a threat of death.” See Submission 
of Michael Judge, below.  The use of that language was simply an attempt to conform section 6068(e)(2)’s language to that in the similar provision in the Evidence Code. 
See Evid. Code § 956.5. 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.8.2 Use of Confidential Information [3-100, 3-310]. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

consent in this Rule because it impresses 
upon the client the importance of the decision 
and assists in the enforcement of the Rule. 
 

with requiring informed consent. 

1 Orange County Bar 
Association 

M   The OCBA believes the language “information 
relating to representation of a client” should 
be replaced with the language used in 
proposed Rule 1.6(a), specifically, 
“information protected from disclosure by 
Business and Professions Code section 
6068(e)(1).”  Currently, there is no statement 
in proposed Rule 1.8.2, as there is in 
proposed Rule 1.6(a), to explain the 
correlation between the phrases, nor does 
proposed Rule 1.8.2 contain the definition 
included in Comment [3] of proposed Rule 
1.6. 
Adopting the same language as used in 
proposed Rule 1.6 not only ensures 
consistency between the two Rules, but also 
provides lawyers with more definitive 
guidance on how to comply with the Rule.  
The OCBA suggests adding to Comment [1] 
to proposed Rule 1.8.2 a reference to the 
definition in Comment [3] of proposed Rule 
1.6. 
The OCBA proposes that the Rule be clarified 
as applying only to a “current” client’s 
information, as indicated in the Commission’s 

The Commission disagrees and has made no 
change.  As noted in the first sentence of Comment 
[1], the Rule applies whether or not the information 
is confidential.  The broader term is used in this 
Rule because the principal underlying value fostered 
by the Rule is the lawyer’s duty of loyalty to the 
client. 
 
 
 
 
 
 
 
 
 
 
 
The Commission is unsure what OCBA is 
requesting.  The rule applies only to a current 
client’s information, as reflected in the title.  The 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.8.2 Use of Confidential Information [3-100, 3-310]. 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

introductory statement and in the title of the 
proposed Rule. 
The OCBA agrees with the Commission’s 
proposed modification to the Model Rule, 
adopting the “informed written consent” 
language.   
The OCBA suggests that proposed Rule 1.8.2 
be modified to read as follows: 

“A lawyer shall not use a current client’s 
information protected from disclosure by 
Business and Professions Code section 
6068(e)(1) to the disadvantage of that 
client unless the client gives informed 
written consent, except as otherwise 
permitted by these Rules or the State Bar 
Act.” 

word “client” is used throughout the Rules to refer 
only to a current client. 
No response necessary. 
 
 
See RRC Response, above. 
 
 

3 San Diego County Bar 
Association Legal Ethics 
Committee 

A   We approve of the new rule in its entirety. No response necessary. 

4 Santa Clara County Bar 
Association 

A   Agrees with the proposed rule. No response necessary. 

 
 

TOTAL =__     Agree = __ 
                        Disagree = __ 
                        Modify = __ 
            NI = __ 
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Rule 1.8.2 Use of Current Client’s Information Relating to the Representation  
 
A lawyer shall not use information [relating to representation] of a client to the 
disadvantage of the client unless the client gives informed [written] consent, except as 
permitted by these Rules or the State Bar Act. 
 
Comment 
 
[1] Use of information relating to the representation, whether or not confidential, to 
the disadvantage of the client violates the lawyer’s duty of loyalty.  This Rule applies 
when the information is used to benefit either the lawyer or a third person, such as 
another client or business associate of the lawyer, to the disadvantage of the client.  For 
example, if a lawyer learns that a client intends to purchase and develop several parcels 
of land, the lawyer may not use that information to purchase one of the parcels in 
competition with the client or to recommend that another client make such a purchase.  
The Rule does not prohibit uses that do not disadvantage the client.  For example, a 
lawyer who learns a government agency’s interpretation of trade legislation during the 
representation of one client may properly use that information to benefit other clients.  
This Rule prohibits disadvantageous use of client information unless the client gives 
informed [written] consent, except as permitted by these Rules or the State Bar Act. See 
Rules [1.6], 1.9(c), and [4.1(b)].  
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E-2009-293c State Bar OCTC [1.8.2] 
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  THE STATE BAR COMMITTEE ON PROFESSIONAL 

 OF CALIFORNIA RESPONSIBILITY AND CONDUCT 

 180 HOWARD STREET,  SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161  
 

 

 

November 9, 2009 
 

Harry B. Sondheim, Chair 
Commission for the Revision of the 
Rules of Professional Conduct 
State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
RE: Proposed Rule 1.8.2 

Dear Mr. Sondheim: 

The State Bar Standing Committee on Professional Responsibility and Conduct (“COPRAC”) 
appreciates the opportunity to comment on the proposed amendments to the Rules of Professional 
Conduct of the State Bar of California, pursuant to the request of the Board Committee on Regulation, 
Admissions & Discipline Oversight (“RAD”) for public comment. 

COPRAC has reviewed the provisions of proposed Rule 1.8.2 and offers the following comments. 

COPRAC generally supports Proposed Rule 1.8.2 concerning use of confidential information.   

COPRAC believes that written consent should be required, given the seriousness of the issue addressed by 
this rule, which involves a lawyer using confidential information of a client to the disadvantage of a client. 

COPRAC encourages the Commission to address in the rules, perhaps in the definitions, whether 
informed written consent includes an email from the client.  A majority of the members of COPRAC 
believe that an email should be sufficient. 

Finally, COPRAC recommends one minor change to Comment [1].  In the third sentence, the phrase “in 
competition with the client” should be moved to the end of the sentence.  Recommending that another 
client make a purchase would not violate the rule unless such a purchase disadvantaged the client. 

COPRAC thanks the Rules Revision Commission for its consideration of its comments.  
 

Very truly yours,  
 

 
Carole J. Buckner, Chair 
Committee on Professional  
Responsibility and Conduct 
 

cc: Members, COPRAC 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: NOVEMBER 13, 2009 

Your Information
Professional Affiliation Santa Clara County Bar Association Commenting on behalf of an 

organization  

Yes

No

* Name Jil Dalesandro

* City San Jose

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

chrisb@sccba.com

The following proposed rules can be viewed by clicking on the links below:

Rule 1.2 [n/a] Rule 1.9 [3-310] Rule 2.1 [n/a]
Rule 1.6 [3-100] Rule 1.10 [n/a]                  Rule 3.8 [5-110]
Rule 1.8.2 [n/a] Rule 1.12 [n/a] Rule 8.5 [1-100(D)]
Rule 1.8.13 [n/a] Rule 1.14 [n/a] Discussion Draft [all rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 1.8.2 Use of Confidential Information [3-100, 3-310]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 
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THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: NOVEMBER 13, 2009 

Your Information
Professional Affiliation California Attorneys for Criminal Justice (CACJ) Commenting on behalf of an 

organization  

Yes

No

* Name Robert Sanger

* City Santa Ynez

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

rsanger@sangerswysen.com

The following proposed rules can be viewed by clicking on the links below:

Rule 1.2 [n/a] Rule 1.9 [3-310] Rule 2.1 [n/a]
Rule 1.6 [3-100] Rule 1.10 [n/a]                  Rule 3.8 [5-110]
Rule 1.8.2 [n/a] Rule 1.12 [n/a] Rule 8.5 [1-100(D)]
Rule 1.8.13 [n/a] Rule 1.14 [n/a] Discussion Draft [all rules]

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 1.8.2 Use of Confidential Information [3-100, 3-310]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Proposed Rule 1.8.2 Use of Current Client's Information Relating to  
the Representation: 

Our proposal is to follow precisely the ABA Model Rule 1.8(b). 
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