Hollins, Audrey

From: Norman R. Cohen [nichn1@earthlink.net]
‘Sent: Monday, May 03, 2010 7:31 PM

To: Hallins, Audrey

Subject: Professional Conduct Ruies

I am a retired attorney and inactive member of the California Bar. As I understand it, the
rules now consider an attorney who does FINRA arbitrations (among others) as being engaged in
the practice of law which effectively prohibits retired lawyers like my self who do not want
to retain active status from sitting as an arbitrator even as being simply a "public" member
of any arbitration panel. .

The rule has reduced the number of arbitrators available to sit on panels and, I believe is
absurd in its application as it differentiates between active.and inactive members of the bar
without any rational other than to force inactive lawyers who want to sit as arbitrators to
pay bar dues and endure CLE courses which have no relationship to FINRA's securities
arbitration panels. For years the rules were interpreted so as to permit lawyers to sit on
such panels without construing it as being engaged in the practice of law but that was
reversed a few years ago and organizations such as FINRA (with whose representatives I have
discussed the issue at length) feel that they are helpless to fight a state bar rule, I ask
that the current interpretation be reversed or that a new rule be promulgated which permits
inactive bar members to sit on these panels without their participation being considered as
practicing law. ‘ .

Norman R. Cohen ‘



THE STATE BAR COMMITTEE ON PROFESSIONAL
OF CALIFORNIA RESPONSIBILITY AND CONDUCT

180 HOWARD STREET, SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161

May 6, 2010

Harry B. Sondheim, Chair
Commission for the Revision of the
Rules of Professional Conduct
State Bar of California

180 Howard Street

San Francisco, CA 94105

RE: Proposed Rule 5.5
Dear Mr. Sondheim:

The State Bar of California’s Committee on Professional Responsibility and Conduct
(COPRAC) appreciates the opportunity to comment on the proposed amendments to the Rules of
Professional Conduct of the State Bar of California, pursuant to the request of the Board
Committee on Regulation, Admissions & Discipline Oversight (RAD) for public comment.

COPRAC has reviewed the provisions of proposed Rule 5.5 - Unauthorized Practice of Law;
Multijurisdictional Practice. COPRAC supports the adoption of proposed Rule 5.5 and the
Comments to the Rule.

Thank you for your consideration of our comments.

Very truly yours,

Cunrl ). Buclone

Carole Buckner, Chair
Committee on Professional
Responsibility and Conduct

cc: Members, COPRAC
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Carole Buckner
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May 6, 2010

Ms. Audrey Hollins

Office of Professional Competence, Planning and Development
The State Bar of California

180 Howard Street

San Francisco, CA 94105

Re:

RULE TITLE

Rule 1.0 Purpose and Scope of the Rules of Professicnal Conduct

Rule 1.0.1 Terminology *BATCH 6*

Rule 1.1 Competence

Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer

Rule 1.4 Communication

Rule 1.4.1 Disclosure of Professional Liability Insurance *BATCH 6*

Rule 1.5 Fee for Legal Services

Rule 1.5.1 Financial Arrangements Among Lawyers

Rule 1.6 Confidential Information of a Client

Rule 1.7 Conflict of Interests: Current Clients

Rule 1.8.1 Business Transactions with a Client and Acquiring Interests Adverse to the Client

Rule 1.8.2 Use of a Current Client’s Confidential Information

Rule 1.8.3 Gifts from Client

Rule 1.8.5 Payment of Personal or Business Expenses Incurred by or for a Client

Rule 1.8.6 Payments Not From Client

Rule 1.8.7 Aggregate Settlements

Rule 1.8.8 Limiting Liability to Client

Rule 1.8.9 Purchasing Property at a Foreclosure Sale or a Sale Subject to Judicial Review

Rule 1.8.10 Sexual Relations with Client

Rule 1.8.11 Imputation of Personal Conflicts {Rules 1.8.1 to 1.8.9)

Rule 1.9 Duties to Former Clients

Rule 1.11 Special Conflicts for Former and Current Government Officers and Employees
*BATCH 6*

Rule 1.12 Former Judge, Arbitrator, Mediator or Other Third-Party Neutral

Rule 1.13 Organization as Client

Rule 1.14 Client with Diminished Capacity

Rule 1.15 Handling Funds and Property of Clients and Other Persons

Rule 1.16 Declining or Terminating Representation

Rule 1,17 Purchase and Sale of a Law Practice *BATCH 6*

Rule 1,18 Duties to Prospective Clients *BATCH 6*

Rule 2.1 Advisor

Rule 2.4 Lawyer as a Third-Party Neutral

Rule 2.4.1 Lawyer as a Temporary Judge

Rule3.1. Meritorious Claims

Rule 3.3 Candor Toward the Tribunal

Rule 3.4 Fairness to Opposing Party and Counsel

Rule 3.5 Impartiality and Decorum of the Tribunal

Rule 3.6 Trial Publicity

Rule 3.7 Lawyer As A Witness

011333 Savanth Avenue. San Dieco. CA 92101 | P419.231.0781 | F619.338.0042 | har@sdchoara ! srdeha o



Rule 3.8
Rule 3.9
Rule 3.10
Rule 4.1
Rule 4.2
Rule 4.3
Rule 4.4
Rule 5.1
Rule 5.2
Rule 5.3
Rule5.3.1
Rule 5.4
Rule 5.5
Rule 5.6
Rule6.1
Rule 6.2
Rule 6.3
Rule 6.4
Rule 6.5
Rule 7.1
Rule 7.2
Rule 7.3
Rule 7.4
Rule 7.5
Rule 8.1
Rule 8.1.1
Rule 8.2

Rule 8.3
Rule 8.4
Rule 8.4.1
Rule 8.5

Special Responsibilities of a Prosecutor

Advocate in Non-adjudicative Proceedings *BATCH 6*

Threatening Criminal, Administrative, or Disciplinary Charges
Truthfulness in Statements to Others *BATCH 6*

Communication with a Person Represented by Counsel

Dealing with Unrepresented Person

Respect for Rights of Third Persons *BATCH 6*

Responsibilities of Partners, Managers, and Supervisory Lawyers
Responsibilities of a Subordinate Lawyer

Responsibilities Regarding Nonlawyer Assistants

Employment of Disharred, Suspended, Resigned, or Involuntarily Inactive Member
Duty to Avoid Interference with a Lawyer’s Professional Independence
Unauthorized Practice of Law; Multijurisdictional Practice

Restrictions on Right to Practice

Voluntary Pro Bono Publico Service *BATCH 6*

Accepting Appointments *BATCH 6*

Legal Services Organizations

Law Reform Activities

Limited Legal Services Programs *BATCH 6*

Communications Concerning the Availability of Legal Services
Advertising

Direct Contact with Prospective Clients

Communication of Fields of Practice and Specialization

Firm Names and Letterheads

False Statement Regarding Application for Admission to Practice
Compliance with Conditions of Discipline and Agreements in Lieu of Discipline
Judicial and Legal Officials; Lawyer as a Candidate or Applicant for Judicial Office
*BATCH 6*

Reporting Professional Misconduct

Misconduct

Prohibited Discrimination in Law Practice Management and Operation
Disciplinary Authority; Cholce of Law

Dear Ms. Hollins:

This letter constitutes the San Diego County Bar Association’s response to The State Bar of
California’s Request for Public Comment on the foregoing proposed ruies of Professicnal

Conduct,

The SDCBA reconfirms previous responses to each of the foregoing proposed rules.

Very truly yours,

Yoot odoy

Patrick L. Hosey, President
San Diego County Bar Association
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October 10, 2006

Audry Hollins

Office of Professional Competence,
Planning and Development

State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

Re:  Response to Request for Comments
Discussion Draft; Proposed Amendments to the Rules of
Professional Conduct of the State Bar of California

Dear Ms. Hollins:

On behalf of the San Diego County Bar Association, I respectfully
submit the enclosed with respect to the pending Twenty-Seven (27)
Proposed New or Amended Rules of Professional Conduct of the State
Bar of California, developed by the State Bar’s Special Commission
for the Revision of the Rules of Professional Conduct. We have also
included separate comments (approvals) of the proposed Global
Changes related thereto. This is in response to the State Bar of
California’s request for comments thereon distributed in June, 2006.

Please note that although the comments reflect the position of the San
Diego County Bar Association, we have also included dissenting
views offered by members of its Legal Ethics Committee. Given the
tentative state of the proposed new and amended rules, we wished to
provide as much input to the Special Commission as possible, with
which to assist them in their efforts.

Thank you for providing our Association the opportunity to participate
in this process.

Respectfully Submitted,

-

Andrew S. Albert, President
San Diego County Bar Association

Enclosures

#1333 Seventh Avenue, San Diego, CA 92101 | P619.231.0781 | F419.338.0042 | bar@sdcba.org | sdcba.org



MEMORANDUM

Date: October 16, 2006

To:  Special Commission for the Revision of the Rules of Professional Conduct
The State Bar of California

From: San Diego County Bar Association (“SDCBA™)

Re:  “1" PC Batch,” Proposed New or Amended Rules of Professional Conduct of the
State Bar of California

Subj: Proposed Rule 5.5: Unauthorized Practice of Law; Multijurisdictional
Practice of Law

Founded in 1899 and comprised of over 8,000 members, the SDCBA is its region’s oldest
and largest law-related organization. Its response herein, as adopted by the SDCBA
Board of Directors, followed extensive review and consideration by its selectively-
constituted Legal Ethics Committee, the advisory body charged by the SDCBA bylaws
with providing its members guidance in the areas of ethics and ethical considerations.

The SDCBA respectfilly submits the following concerning the subject proposed Rule:

R
Comment 1:

The changes to the language of 1-300 related to the unauthorized practice of law by
California lawyers ar¢ sound. '

Rationale For Comment 1

Prohibiting only “knowing” assistance of another in the unauthorized practice of law is a
good change. Tt is conceivable, for example, that a California lawyer could assist
someone in the practice of taw who is disbarred without the lawyer knowing the person
he or she is assisting is disbatred or not otherwise licensed to practice in California. The
change to this part of the rule also brings this rule into ling with other nules requiring that
the offense be “knowing,” such as RPC 2-100 prohibiting that contact with a person the
lawyer knows is represented by counsel in the matter. (See Swider v. Superior Court
(2003) 113 Cal. App.4™ 1187.)

Comment 2.

Proposed comment 7, purporting to explain subsection {a)(2) of the proposed rule, is
confusing and either should be reworded or deleted.



Rationale for Comment 2:

Comment 7 says that the rule against assisting others in the unauthorized practice of law
does not “prohibit a lawyer from counseling lawyers or nan-lawyers in how to proceed in
their own matters.” If the commentator intends by this only that a California lawyer may
assist a pro se litigant or drafter, whether admitted to a different bar or not a lawyer at all,
it should say so. Otherwise, “their own matters” makes no sense. If, for example, a non-
California lawyer has as one of his “own matters” a California case he is not otherwise
anthorized to handle, the rule against assisting in the unauthorized practice would apply

¥ o 6k

even if it is the lawyer’s “own matter” as lawyers generally refer to matters under their
control.

The second sentence of Comment 7 purports to permit California lawyers to advise those
who are not California lawyers about “the kinds of legal services they may provide in
California.” We assume the comment writer is distinguishing between “legal services”
that do not constitute “the practice of law” and “legal services™ that do constitute the
practice of law. If so, the second sentence should add the following underlined insertion:
“Paragraph (a)(2) is also not intended to prohibit a lawyer from counseling non-lawyers
or lawyers not admitted to practice law in California concerning the kinds of legal
services not constituting the practice of law they may provide in California.”

Comment 3.

The flaws in 5.5(b), addressing the multijurisdictional practice of law, are more serious.
First, is the practical problem of subjecting to discipline before the California State Bar
lawyers who are admitted only elsewhere.

Rationale for Comment 3:

N/A

Comment 4:

Comment 2 says that “paragraph (b) {o.f Proposed Rule 5.5] prohibits lawyers from
practicing law in California unless admitted to practice in this state or otherwise entitled

to practice law in this state by court rule or other law.” No it doesn’t.

Rationale for Comment 4:

Paragraph (b) only prohibits non-California lawyers from establishing or maintaining an
office or continued presence in this state or representing to others that the lawyer is
admitted to practice in California. That is not the same thing as flatly barring non-
California lawyers from practicing law in this state except as otherwise atllowed.

By contrast, ABA Model Rule 5.5(a) says: “A lawyer shall not practice law in a
jurisdiction in violation of the regulation of the legal profession in that jurisdiction. .. .”



That expressly limits lawyers — all lawyers — to practice in those jurisdictions where they
are licensed or otherwise authorized to practice.

We recommend adding new subsection (b)(1): “except as authorized by these Rules or
other law, engage in any activity constituting the *practice of law’ as that term is
construed under California law.” We would renumber what are now subsections (1) and
(2) as numbers (2) and (3).

We do not agtee that the prohibition on the practice of law in California by non-
California lawyers is necessarily implied by the prohibition on representing oneself as
admitted to practice law in this state when one is not, Even if it were, the central purpose
of a rule should be expressed not merely implied. :

Pleage see Exhibit A for clean and redlined versions of the suggested changes to this
proposed new rule.

Concurring Comments

Query whether the comment is accurate in saying that “paragraph (b) prohibits lawyers
from practicing law in California unless admitted to practice in this state or otherwise
entitled to practice law in this state by court rule or other law.” To the contrary, (b) gives
. rise to the argument that a particular practice is not systematic or continuous, nor part of a
resident office.

The question of inter-jurisdictional practice is an area in which lawyers really do need
guidance, and therefore the rules should be clear. Without taking a position on what “the
unlawful practice of law” is or should be, the rule is of little assistance and it an
unambiguous articulation of the issue is needed.



EXHIBIT A

CLEAN AND REDLINED VERSIONS



SDCBA SUGGESTED REVISION TO PROPOSED RULE 5.5

Rule 3.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

(1) A lawyer admitted to practice law in California shall not;

(1)  practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction; or

{2)  knowingly assist a person or organization in the performance of activity
that constitutes the unauthorized practice of law.

(b) A lawyer who is not admitted to practice law in California shall not;

H except as authorized by these Rules or other law, engage in any activity
constituting the “practice of law” as that term is construed under
California law;

(2) except as authorized by these Rules or other law, e¢stablish or maintain a
resident office or other systematic or continucus presence in California for
the practice of law; or

(3) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in California.

Comment

[17 A lawyer may practice law only in a jurisdiction in which the lawyer is authorized
to practice. Paragraph (a) prohibits the unauthorized practice of law by a lawyer,
whether through the lawyer’s direct action or by the lawyer assisting another
person in the performance of activities that constitute the unauthorized practice of
law.

[2] Paragraph (b) prohibits lawyers from practicing law in California unless admitted

to practice in this state or otherwise entitled to practice law in this state by court
tule or other law. (See California Business and Professions Code, sections 6125
and 6126. See also California Rules of Court, rules 964 [registered legal services
attorneys], 965 [registered in-house counsel] 966 [attorneys practicing law
temporarily in California as part of litigation], 967 [non-litigating attorneys
temporarily in California to provide legal services], 983 [counse] pro hac vice],
mule 983.1 [appearance by military counsel], 983.2 [certified law students}, rule
983.4 [out-of-state attorney arbitration counsel program] and rule 988 [registered
foreign legal consultant].) A lawyer does not violate paragraph (b) to the extent
the lawyer is engaged in activities authorized by any other applicable exception.
{See, e.g., 35 U.S.C. section 32(b)(2)(D) and Sperry v. Florida ex rel. Florida Bar
(1963) 373 U.S. 379 [83 S.Ct. 1322]; Augustine v. Dept. of Veteran Affairs (Fed.
Cir. 2005) 429 F.3d 1334))



Guidance on what vonstitutes the practice of law

(3]

[4]

03]

The definition of the practice of law is established by law and varies from one
jurisdiction to another. The purpose of prohibiting the unauthorized practice of
law is to protect the public and the administration of justice from the provision of
legal services by unqualified persons or entities. Except as otherwise prohibited
in Rule 5.3.1, paragraph (a)(2) is not intended to prohibit a lawyer from
employing the services of para-professionals or other assistants and delegating
functions to them, so long as the lawyer supervises the delegated work and retains
responsibility for their work as provided in Rule 5.3, Likewise, paragraph (a)(2)
is not intended to prohibit lawyers from providing professional advice and
instruction to nonlawyers whose employment requires knowledge of law,
including claims adjusters, employees of financial or commercial institutions or
entities, social workers, accountants, low cost legal service programs, and persons
employed in govermnment agencies.

in California, the definition of the “practice of law” has evolved through case law
and is generally understood to include the following:

() Non-lawyer providing legal advice to California resident in California,
even if the advice is with regard to non-U.S. law. (Bluestein v. State Bar
(1975) 13 Cal.3d 162, 175, [118 Cal Rptr. 175, 183, fn. 13]. See also
Business and Professions Code section 6126, subdivision (a).)

(b) Appearing on behalf of another or performing services in a representative
capacity before a tribunal in any matter pending therein throughout its
various stages and in conformity with the adopted rules of procedure.
{See Birbrower, Montalbano, Condon & Frank, P.C. v. Sup. Ct. (ESQ
Business Services, Inc.) (1998) 17 Cal.4th 119, 128 [70 Cal.Rptr.2d 304,
308); People v. Merchants' Protective Corp. (1922) 189 Cal. 531, 535
[209 P 363, 365); Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542
[86 Cal.Rptr. 673, 677].)

(© Giving legal advice and counsel to another which involves the application
of law or legal principles to the specific facts and circumstances, rights,
obligations, liabilities or remedies of that person or organization or of
another, whether or not a matter is pending in any court. (See People v.
Merchanis' Protective Corp. {1922) 189 Cal. 531, 535, [209 P 363, 365].)

Merely holding oneself out as being admitted or entitled to practice law in
California when actually not admitted or otherwise entitled to practice law in
California has been held to be the unauthorized practice of law. (E.g., In re
Cadwell (1975) 15 Cal.3d 762 [543 P.2d 257, 125 Cal.Rptr. 889]; Crawford v.
State Bar (1960) 54 Cal.2d 659, 666 [355 P.2d 490, 494, 7 Cal. Rptr 746, 750].
See also Rule 7.5.)



(6}

(7]

Under Business and Professions Code 6126, a member who has resigned from the
State Bar with charges pending is prohibited from representing another person in
a state administrative hearing, ¢ven if the state agency permits non-lawyers to
practice before it. (Benninghoff'v. Superior Court (2006) 38 Cal.App.4th 61 [38
Cal Rptr.3d 759]. See also Rule 5.3.1.)

Paragraph (a)(2) is not intended to prohibit a lawyer from counseling lawyers or
non-lawyers on how to proceed in their own matters. Paragraph (a)(2) is also not
intended to prohibit a Jawyer from counseling non-lawyers or lawyers not
admitted to practice law in California concerning the kinds of legal services not
constituting the practice of law they may provide in California.



SDCBA SUGGESTED REVISION 10 PROPOSED RULE (CLEAN-VERSION)5.5

Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

(a) A lawyer admitted to practice law in California shall not;
(1}  practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction; or
(2) knowingly assist a person or organization in the performance of activity
that constitutes the unauthorized practice of law.
(b) A lawyer who is not admitted to practice law in California shall not:
(1 except as authorized by thesc Rules or other law, engage in any activity
copstituting the “practice of law” ag that term is construed under
(2) _ except as authorized by these Rules or other law, establish or maintain a
resident office or other systematic or continuous presence in California for
the practice of law; or
(23)  hold out to the public or otherwise represent that the lawyer is admitted to
practice law in California.
Comment
{1} Alawyer may practice law only in a jurisdiction in which the lawyer is authorized
to practice. Paragraph (a) prohibits the unauthorized practice of law by a lawyer,
whether through the lawyer’s direct action or by the lawyer assisting another
person in the performance of activities that constitute the unauthorized practice of
law.
[2]  Paragraph (b) prohibits lawyers from practicing law in California unless admitted

to practice in this state or otherwise entitled to practice law in this state by court
rule or other law. (See California Business and Professions Code, sections 6125
and 6126. See also California Rules of Court, rules 964 [registered legal services
attorneys), 965 [registered in-house counsel] 966 [attorneys practicing law
temperarily in California as part of litigation], 967 [non-litigating attorneys
temporarily in California to provide legal services], 983 [counsel pro hac vice),
rule 983,1 [appearance by military counsel], 983.2 [certified law students], rule
983.4 [out-of-state attorney arbitration counsel program] and rule 988 [registered
foreign legal consultant].} A lawyer does not violate paragraph (b) to the extent
the lawyer is engaged in activities authorized by any other applicable exception.
(See, e.g., 35 U.S.C. section 32(b)(2)(D) and Sperry v. Florida ex rel. Florida Bar
(1963) 373 U.S. 379 [83 S.Ct. 1322]; Augustine v. Dept. of Veteran Affairs (Fed.
Cir. 2005) 429 F.3d 1334))



Guidance on what constitutes the practice of law

[3]

(4]

[5]

The definition of the practice of law is established by law and varies from one
jurisdiction to another. The purpose of prohibiting the unauthorized practice of
law 1s to protect the public and the admirnstration of justice from the provision of
legal services by unqualified persons or entities. Except as otherwise prohibited
in Rule 5.3.1, paragraph (a)(2) is not intended to prohibit a lawyer from
employing the services of para~professionals or other assistants and delegating
functions to them, so long as the lawyer supervises the delegated work and retains
responsibility for their work as provided in Rule 5.3. Likewise, paragraph {a)(2)
18 not intended to prohibit lawyers from providing professional advice and
instruction to nonlawyers whose employment requires knowledge of law,
including claims adjusters, employees of financial or commercial institutions or
entities, social workers, accountants, low cost legal service programs, and persons
employed in government agencies,

In California, the definition of the “practice of law” has evolved through case law
and is generally understood to include the following:

(a) Non-lawyer providing legal advice to California resident in California,
even if the advice is with regard to non-U.S. law. (Bluestein v. State Bar
(1975) 13 Cal.3d 162, 175, [118 Cal.Rptr. 175, 183, fn. 13]. See also
Business and Professions Code section 6126, subdivision {a).)

(b) Appearing on behalf of another or performing services in a representative
capacity before a tribunal in any matter pending therein throughout its
various stages and in conformity with the adopted rules of procedure.
(See Birbrower, Montalbano, Condon & Frank, P.C. v. Sup. Ct. (ESQ
Business Services, Inc.} (1998) 17 Cal.4th 119, 128 [7C Cal Rptr.2d 304,
308]); People v. Merchants’ Protective Corp. (1922) 189 Cal. 531, 535
[209 P 363, 365}; Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542
[86 Cal.Rptr. 673, 677].)

{c) Giving legal advice and counse] to another which involves the application
of law or legal principles to the specific facts and circumstances, rights,
obligations, liabilities or remedies of that person or organization or of
another, whether or not a matter is pending in any court. (See People v.
Merchants' Protective Corp. {1922) 189 Cal. 531, 535, [209 P 363, 365].)

Merely holding oneself out as being admitted or entitled to practice law in
California when actually not admitted or otherwise entitled to practice law in
California has been held to be the unauthorized practice of law. (E.g., fn re
Cadwell (1975) 15 Cal.3d 762 [543 P.2d 257, 125 Cal.Rptr. 889]; Crawford v.
State Bar (1960} 54 Cal.2d 659, 666 [355 P.2d 490, 494, 7 Cal.Rptr. 746, 750].
Sec also Rule 7.5.)



[6]

Under Business and Professions Code 6126, a member who has resigned from the
State Bar with charges pending is prohibited from representing another person in
a state administrative hearing, even if the state agency permits non-lawyers to
practice before it. (Benninghoff'v. Superior Court (2006) 38 Cal. App.4th 61 [38
Cal.Rptr.3d 759]. See also Rule 5.3.1))

Paragraph {a)(2) is not intended to prohibit a lawyer from counseling lawyers or
non-lawyers on how to proceed in their own matters. Paragraph (a)(2) is also not
intended to prohibit a lawyer from counseling non-lawyers or lawyers not
admitted to practice law in California concerning the kinds of legal services_not

constituting the practice of law they may provide in California,
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June 15, 2010

Audrey Hollins, Director

Office of Professional Competence, Planning &
Development

State Bar of California

180 Howard Street

San Francisco, California 94105

re: Comments of the Office of the Chief Trial Counsel to Proposed
Amendments to the Rules of Professional Conduct

Dear Ms. Hollins:

Preliminarily, the Office of the Chief Trial Counsel (OCTC) would like to thank Harry B. Sondheim,
Chair, Mark L. Tuft and Paul W. Vapnek, Co-Vice-Chairs, and the members of the Commission for the
Revision of the Rules of Professional Conduct, for the opportunity to submit comments to the proposed
amendments to the Rules of Professional Conduct, as released for public comment by the Board of
Governors. We appreciate the Commission’s considerable efforts in crafting rules of conduct for
California attorneys relevant to our contemporary legal environment. While we concur with many of the
Commission’s recommendations, we raise some points of disagreement. Our disagreement is offered in
the spirit of aiding in the adoption of rules which can be practically and fairly understood by the
attorneys in this state and applied in a uniform fashion by both this Office and the State Bar Court.
While OCTC has submitted comments in the past to some of these rules as they were initially
submitted,* we welcome this opportunity to comment on the entire set of rules and in context. Further,
there have been changes to the proposed rules since our original comments.? We hope you find our
thoughts helpful.

SUMMARY
We summarize our main concerns as follows:

e Some of the rules are becoming too complicated and long, making them difficult to understand
and enforce;

e There are way too many Comments to the Rules, making the rules unwieldy, confusing, and

L OCTC refers the Commission to its previous comments and recommendations.
2 \We are not commenting on the rules that were not recommended or tentatively adopted by the Board of Governors (BOG).



Letter from OCTC
To Randall Difuntorum
June 15, 2010

difficult to read, understand, and enforce. Many of the Comments are more appropriate for
treatises, law review articles, and ethics opinions. The Comments clutter and overwhelm the
rules. We recommend that most of the Comments be stricken or that the Rules be adopted
without the Comments;

e Many of the Comments are too large and thus bury the information sought to be presented;

e Several of the Comments are in our opinion legally incorrect (i.e. Comment 9 of Rule 1.8.1 and
Comment 5 of rule 1.9);

e One of the Comments invades OCTC’s prosecutory discretion (i.e. Comment 6 of Rule 8.4);

e Some of the rules are confusing and inconsistent with the State Bar Act (i.e. that an attorney’s
misrepresentation to a court cannot be based on gross negligence);

e Some of the rules attempt to define and limit provisions adopted by the Legislature in the State
Bar Act (i.e. Rule 1.6’s defining the scope of confidentiality in Business & Professions Code
section 6068(e)); and

e Some of the proposed rules deviate unnecessarily from the ABA Model Rules (i.e. proposed
rules 3.9, 4.4 and 8.4).°

GENERAL COMMENTS

OCTC finds many of the proposed rules too lengthy and complicated, often making them
difficult to understand and enforce. There are way too many Comments to the Rules, making the rules
unwieldy, confusing, and difficult to read, understand, and enforce. We would strongly suggest that the
rules be simplified and the Comments either be significantly reduced or entirely eliminated. Otherwise,
it is hard to imagine the attorneys of this state reading and understanding the entirety of the rules and
official Comments. Further, we believe that some of the Comments are legally incorrect.

The Rules and Comments are not meant to be annotated rules, a treatise on the rules, a series of
ethics opinions, a law review article, or musings and discussions about the rules and best practices.
There are other more appropriate vehicles for such discussions and expositions.

Every attorney is required to know and understand the Rules of Professional Conduct. This is
why ignorance of a rule is no defense in a State Bar proceeding. (See Zitny v. State Bar (1966) 64
Cal.2d 787, 793.) Yet, the proposed rules (including Comments) are 99 pages; contain 68 rules; and
almost 500 Comments. One rule alone has 38 Comments.*

In contrast, the current rules are 30 pages; contain 46 rules; and 94 comments.” The 1974 rules
were 13 pages; contained 25 rules; and 6 comments.® The original 1928 rules were 4 pages long;
contained 17 rules; and had no comments.

® Unless stated otherwise, all future references to section are to a section of the Business & Professions Code; all references
to rule are to the current Rules of Professional Conduct; all references to proposed rule is to the Commission’s proposed Rule
of Professional Conduct; and all references to the Model Rules are to the ABA’s current Model Rules of Professional
Conduct.

* See proposed rule 1.7. Another rule has 26 comments. (See proposed rule 1.6.)

® The current rules list them as Discussion paragraphs; most are unnumbered, but OCTC estimates there are 94 paragraphs of
discussion and will refer to them as comments so that there is a standard reference.

® The 1974 rules had 6 footnotes (*), four simply reference another rule and two contain a short substantive discussion.
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Many of the proposed Comments appear to be nothing more than a rephrasing of the rule or an
annotated version of the rule. If the rule is ambiguous or not clear enough, the solution should not be a
Comment rephrasing the rule, but a redrafting of the rule so it is clear and understandable. Likewise,
discussing the purpose of the rule, best practices, or the limits of the rule are not proper Comments to the
rules. There are other better vehicles for such discussions. Lawyers can read and conduct legal research
when needed.

In addition, the rules and Comments make too much use of references to other rules and
Comments, making it hard to understand the rules. Some of the Comments are too long and, thus, bury
information in a very long Comment. Other Comments appear to be legally incorrect. We would
recommend that most of the Comments be stricken or that the Rules be adopted without the Comments.
It is our understanding that about seven states have not adopted the ABA’s Comments, although two of
those still provide the ABA’s comments as guidance.

We are also concerned that there are too many separate conflicts rules (see rules 1.7, 1.8, 1.9,
1.10,1.11, 1.12, 1.13(g), and 1.18) and they often incorporate each other, making it difficult to
comprehend, understand, and enforce them.’

" There is actually no Rule 1.8, but several separate rules, going from 1.8.1 through 1.8.11.
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Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law.

1. OCTC supports this rule as it is a codification of existing law. Comment 1 more appropriately
belongs in a treatise, law review article, or ethics opinion.
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