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McCurdy, Lauren

From: Kevin Mohr [kemohr@charter.net]
Sent: Wednesday, February 10, 2010 2:02 PM
To: McCurdy, Lauren; Difuntorum, Randall; Lee, Mimi
Cc: Robert L. Kehr; Kurt Melchior; Dominique Snyder; Stan Lamport; Raul L. Martinez; Mark Tuft; 

Harry Sondheim; Kevin Mohr G
Subject: RRC - 1.7 [3-310] - IV.A. - 2/26-27/10 Agenda Materials
Attachments: RRC - 3-310 [1-7] - CHART - MR 1.7 Adoptions - REV2 (01-29-10)_1-43.pdf; RRC - 3-310 

[1-7] - E-mails, etc. - REV (02-23-10)_247-262.pdf; RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.3 
(02-09-10) - ANNOT.pdf; RRC - 3-310 [1-7] - Rule - DFT 14.5 (01-11-10) - CLEAN-BOLD.pdf; 
RRC - 3-310 [1-7] - CHART - MR 1.7 (2002) - COMMENT - Cf. to Alt-DFT1.3 (02-09-10)& 
DFT14.5 (01-11-10).pdf

Greetings: 
 
I've attached the following, all in PDF (scaled where appropriate).  I'll send the Word versions 
presently.  Please place these in the agenda materials in the following order: 
 
1.   Chart comparing the MR to ALT1, Draft 1.3 (2/9/10) to Draft 14.5 (1/11/10).  File name is: 
RRC - 3-310 [1-7] - CHART - MR 1.7 (2002) - COMMENT - Cf. to Alt-DFT1.3 (02-09-10) & 
DFT14.5 (01-11-10).pdf 
 
Please note that I've made no attempt to revise the draft I sent earlier this month.  I've simply 
included the comments of those who submitted e-mails specifically addressed to that draft. 
 
2.   Rule & Comment, Draft 14.5 (1/11/10). File name is: 
RRC - 3-310 [1-7] - Rule - DFT 14.5 (01-11-10) - CLEAN-BOLD.pdf 
 
3.    State Adoptions of MR 1.7 Chart. File name is: 
RRC - 3-310 [1-7] - CHART - MR 1.7 Adoptions - REV2 (01-29-10)_1-43.pdf 
 
Please note that I've not included the clean and redline versions of selected state rules that are 
referenced in the Chart. 
 
4.    E-mail compilation excerpt that includes Kurt's and Bob's e-mails that do not include specific 
suggestions concerning the ALT1 draft, but do include critiques of the approach taken. 
RRC - 3-310 [1-7] - E-mails, etc. - REV (02-23-10)_247-262.pdf 
 
5.   A clean draft of ALT1, Draft 1.3, annotated.  File name is: 
RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.3 (02-09-10) - ANNOT.pdf 
 
 
Please let me know if you have any questions.  Thanks, 
 
Kevin 
 
--  
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Kevin E. Mohr 
Professor 
Western State University College of Law 
1111 N. State College Blvd. 
Fullerton, CA 92831 
714-459-1147 
714-738-1000 x1147 
714-525-2786 (FAX) 
kevin_e_mohr@compuserve.com 
kevinm@wsulaw.edu 
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General Principles 
 

 
General Principles: Undivided loyalty and 
Indpendence of Professional Judgment1 
 

 
General Principles Applicable to All Conflicts Rules 
(Rules 1.7, 1.8 series, and 1.9) 
 

 
[1] Loyalty and independent judgment are essential 
elements in the lawyer’s relationship to a client. 
Concurrent conflicts of interest can arise from the 
lawyer’s responsibilities to another client, a former client 
or a third person or from the lawyer’s own interests. 
[CONTINUED BELOW] 
 

 
[1] Undivided Loyalty and independent professional 
judgment2 are essential elements in the lawyer’s 
relationship to a client.  Concurrent conflicts of interest 
can arise from the lawyer’s responsibilities to another 
client, a former client or a third person or from the 
lawyer’s own interests. See Comments [6]-[7], [8], [9], 
[10]-[12]. 
 

 
[3] This rule describes a lawyer’s duties to current 
clients.  [CONTINUED BELOW] 

  
[1A]3 This Rule and the other conflict of interest rules 
(1.8, 1.9, 1.10, 1.11, 1.12, 1.18) seek to protect a 
lawyer’s ability to carry out the lawyer’s basic 
fiduciary duties to each client.  In addition to the duty 
of undivided loyalty and the duty to exercise 
independent professional judgment for the client’s 
benefit, the conflict rules are also concerned with (1) the 

 
[1] This rule and the other conflict rules seek to 
protect a lawyer’s ability to carry out the lawyer’s 
basic fiduciary duties to each client.  For the purpose 
of considering whether the lawyer’s duties to a client or 
other person could impair the lawyer’s ability to fulfill the 
lawyer’s duties to another client, a lawyer should 
consider all of the following: (1) the duty of undivided 

                                            
1 Note: Mark believes the change to the title is unnecessary.  He states: Following Kevin's litmus test, there is no compelling need to depart from the Model Rule in this heading. 
Moreover, Comments [1]-[5] goes beyond the topics listed. 
2 Consultant’s Note: We have been using the terms “undivided loyalty” and “independent professional judgment” throughout the Rules. 
3 Adapted from DFT14.5 [1].  All references to “DFT14.5 [X],” are to Draft 14.5 (1/11/10) of the Comment to proposed Rule 1.7, which was circulated for the 1/22-23/10 meeting. 

NOTE: Mark, Dom & Raul think that Comment [1A] should be deleted.  Mark states: 
My preference is to delete this comment. It is not necessary, nor is it entirely accurate. Once of the complaints I have heard from a number of sources is that there are too 
many comments to this rule  and the comments have turned the rule into a  virtual tutorial on conflicts.  If the comment is kept, I have revised it to be more accurate. My 
primary concern is that it is wrong to include rules 1.9 and 1.18 which do not deal with the duty of undivided loyalty, at least not in the same way as this rule. Those rules 
are not concerned with the duty of communication or competence.  I would delete the comment rather than try and fix it. 
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duty to maintain the confidentiality of client 
confidential information; (2) the duty to represent the 
client competently and diligently within the bounds 
of the law; and (3) the duty to make full and candid 
disclose ure to the client of all material information 
and significant developments material to the client’s 
understanding of the representation and its control 
and direction of the lawyer. See Rules 1.2(a) and 1.4. 
regarding the allocation of authority between lawyer 
and client. 
 

loyalty (including the duty to handle client funds and 
property as directed by the client); (2) the duty to 
exercise independent professional judgment for the 
client’s benefit, not influenced by the lawyer’s duties to 
or relationships with others, and not influenced by the 
lawyer’s own interests; (3) the duty to maintain the 
confidentiality of client information; (4) the duty to 
represent the client competently within the bounds of 
the law; and (5) the duty to make full and candid 
disclosure to the client of all information and 
developments material to the client’s understanding 
of the representation and its control and direction of 
the lawyer. See Rule 1.2(a) regarding the allocation of 
authority between lawyer and client. 
 

 
[MR 1.7, cmt. [1], continued] For specific Rules 
regarding certain concurrent conflicts of interest, see 
Rule 1.8. For former client conflicts of interest, see Rule 
1.9. For conflicts of interest involving prospective clients, 
see Rule 1.18. For definitions of “informed consent” and 
“confirmed in writing,” see Rule 1.0(e) and (b). 

 
[1B]4 For specific Rules rules regarding certain 
concurrent conflicts of interest, see Rules 1.8.1 through 
1.8.11.  For former client conflicts of interest, see Rule 
1.9.  For conflicts of interest involving prospective clients, 
see Rule 1.18.  For definitions of “informed consent” and 
“confirmed in writinginformed written consent,” see Rule 
1.0(e) and (b)(e-1), and Comments [6] and [7] to that 
Rule. 
 

 
[DFT 14.5, cmt. [3], continued] Additional specific rules 
regarding current clients are set out in Rules 1.8.1 to 
[1.8.12].  For conflicts duties to former clients, see Rule 
1.9. For conflicts of interest involving prospective clients, 
see Rule 1.18.  For definitions of “informed consent” and 
“written,” see Rule 1.0.1(e) and (b). See also Comments 
[26] – [30] to this Rule. 

                                            
4 Note: Mark writes: I recommend  we keep this comment as part of Comment [1] as in the Model Rule. One of our objectives should be to keep the comment numbering as 
close to the Model Rule as possible  so lawyers can more easily find and compare the comments to this rule with the comments to the Model Rule and locate the differences. 
 Dom and Raul agree. 
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[2] Resolution of a conflict of interest problem under 
this Rule requires the lawyer to: 1) clearly identify the 
client or clients; 2) determine whether a conflict of 
interest exists; 3) decide whether the representation may 
be undertaken despite the existence of a conflict, i.e., 
whether the conflict is consentable; and 4) if so, consult 
with the clients affected under paragraph (a) and obtain 
their informed consent, confirmed in writing. The clients 
affected under paragraph (a) include both of the clients 
referred to in paragraph (a)(1) and the one or more 
clients whose representation might be materially limited 
under paragraph (a)(2). 
 

 
[2] Resolution of a conflict of interest problem 5under 
this Rule requires the lawyer to: (1) clearly identify the 
client or clients; (2) determine whether a conflict of 
interest exists; (3) decide whether the representation may 
be undertaken despite the existence of a conflict, i.e., 
whether the conflict is consentable; and (4) if so, consult 
with the clients affected under paragraph (a) and obtain 
their informed written consent, confirmed in writing. The 
clients affected under paragraph (a) include both of the 
clients referred to in paragraph (a)(1) and the one or 
more clients whose representation might be materially 
limited under paragraph (a)(2). 
 

 
[2] The first step in a lawyer’s conflict analysis is to 
identify his or her client(s) in a current matter or potential 
client(s) in a new matter.  In considering his or her ability 
to fulfill the foregoing duties, a lawyer should also be 
mindful of the scope of each relevant representation of a 
client or proposed representation of a potential client.  
Only then can the lawyer determine whether a conflict 
rule prohibits the representation, or permits the 
representation subject to a disclosure to the client or the 
informed written consent of the client or a former client.  
Determining whether a conflict exists may also require 
the lawyer to consult sources of law other than these 
Rules. 
 

 
[3] A conflict of interest may exist before representation 
is undertaken, in which event the representation must be 
declined, unless the lawyer obtains the informed consent 
of each client under the conditions of paragraph (b). To 
determine whether a conflict of interest exists, a lawyer 
should adopt reasonable procedures, appropriate for the 
size and type of firm and practice, to determine in both 
litigation and non-litigation matters the persons and 
issues involved. See also Comment to Rule 5.1. 
Ignorance caused by a failure to institute such 
procedures will not excuse a lawyer’s violation of this 
Rule. As to whether a client-lawyer relationship exists or, 

 
[3] A conflict of interest may exist before representation 
is undertaken, in which event the representation must be 
declined, unless the lawyer obtains the informed written 
consent of each client under the conditions of paragraph 
(b).  To determine whether a conflict of interest exists, a 
lawyer should adopt reasonable procedures, appropriate 
for the size and type of firm and practice, to determine in 
both litigation and non-litigation matters the persons and 
issues involved. See also Comment to Rule 5.1.  
Ignorance caused by a failure to institute such 
procedures will not excuse a lawyer’s violation of this 
Rule.  As to whether Whether a client-lawyerlawyer-client 

 

                                            
5 Mark writes: The word "problem" is not necessary and suggests that all conflicts are bad. Conflicts are inherent in the practice of law and if properly managed are not 
necessarily bad. Having said this I will defer to the will of the commission if it wants to stay with the Model Rule language, 
 Dom & Raul agree. 
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having once been established, is continuing, see 
Comment to Rule 1.3 and Scope. 
 

relationship exists or, having once been established, is 
continuing, see Comment to Rule 1.3 and Scopeis 
beyond the scope of these Rules.6 
 

 
[4] If a conflict arises after representation has been 
undertaken, the lawyer ordinarily must withdraw from the 
representation, unless the lawyer has obtained the 
informed consent of the client under the conditions of 
paragraph (b). See Rule 1.16. Where more than one 
client is involved, whether the lawyer may continue to 
represent any of the clients is determined both by the 
lawyer’s ability to comply with duties owed to the former 
client and by the lawyer’s ability to represent adequately 
the remaining client or clients, given the lawyer’s duties 
to the former client. See Rule 1.9. See also Comments 
[5] and [29]. 
 

 
[4] If a conflict arises after representation has been 
undertaken, the lawyer ordinarily must withdraw from the 
representation, unless the lawyer has obtained the 
informed written consent of the client under the 
conditions of paragraph (b). See Rule 1.16.  Where more 
than one client is involved, whether the lawyer may 
continue to represent any of the clients is determined 
both by the lawyer’s ability to comply with duties owed to 
the former a client who becomes a7 client and by the 
lawyer’s ability to represent adequately the remaining 
client or clients, given the lawyer’s duties to the former 
client. See Rule 1.9. See also Comments [5] and [29]. 
 

 

                                                                                                                                                                                                                                                                                        
6 Drafters’ Note: Change made to reflect fact that the Commission has not recommended the adoption of either Model Rule 1.3 or the Scope section of the Model Rules. 
 Concerning this change, Mark writes: The last sentence creates an unfortunate state of affairs for lawyers in California. Virtually every state has Model Rule 1.3 which 
provides important guidance on this issue. There is no public protection reason to tell California lawyers that the issue is beyond the scope of the rules. 
 Dom agrees. 
7 Change proposed by Mark, to which Dom and Raul agree. 
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[5] Unforeseeable developments, such as changes in 
corporate and other organizational affiliations or the 
addition or realignment of parties in litigation, might 
create conflicts in the midst of a representation, as when 
a company sued by the lawyer on behalf of one client is 
bought by another client represented by the lawyer in an 
unrelated matter. Depending on the circumstances, the 
lawyer may have the option to withdraw from one of the 
representations in order to avoid the conflict. The lawyer 
must seek court approval where necessary and take 
steps to minimize harm to the clients. See Rule 1.16. The 
lawyer must continue to protect the confidences of the 

 
[5]8 Unforeseeable developments, such as changes in 
corporate and other organizational affiliations or the 
addition or realignment of parties in litigation, might 
create conflicts in the midst of a representation, as when 
a company sued by the lawyer on behalf of one client is 
bought by another client represented by the lawyer in an 
unrelated matter.  Depending on the circumstances, the 
lawyer may have the option to withdraw from one of the 
representations in order to avoid the conflict.  The lawyer 
must seek court approval where necessary and take 
steps to minimize harm to the clients. See Rule 1.16.  
The lawyer must continue to protect the confidences of 

 

                                            
8 Consultant’s Question/Recommendation: MR 1.7, cmt. [5] concerns “thrust-upon” or “unforeseeable” conflicts, which the Commission voted not to address. See 9/28-29/07 
KEM Meeting Notes, III.A , ¶. 30.  Should we resurrect this issue or simply delete the Comment.  I would place it before the Commission for another vote now that we are more 
closely tracking the Model Rule comment organization.  I am not aware of any California authority on this precise issue.  Would our deleteing it suggest that we do not agree w/ 
the Gould v. Mitsui case?   
 Note: Randy Difuntorum has recommended that this Comment be subject to a new vote on whether the Commission should recommend its adoption.  He notes that it 
provides useful guidance without dictating the result in a particular case. 
 Note: Mark has proposed the following revision of Comment [5]: 

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or realignment of parties in litigation, might create 
conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of one client is bought by another client represented by the lawyer in an 
unrelated matter.  Whether, depending on the circumstances, Depending on the circumstances, the lawyer may have the option to withdraw from one of the 
representations in order to avoid the conflict is beyond the scope of this rule and is a matter of case law.  The lawyer must must, in any event, seek court approval where 
necessary and take steps to minimize harm to the clients. See Rule 1.16.   If permission is granted, tThe lawyer must continue to protect the confidential information 
confidences of the client from whose representation the lawyer has withdrawn. See Rule 1.9(c). 
Mark explains: I continue to be uncomfortable with the second sentence in Comment [5]. I know of no case law in California that follows Gould.  The discussion in Truck 
Insurance is dictum. We need  to leave this to the courts to decide in the proper case rather an in a comment to this rule. I have tried make the comment more neutral, but I 
would also go alone with a decision to delete it. I agree this issue should be raised with the Commission. 
Dom prefers Comment [5] as drafted by the ABA. 

111



RRC – Rule 1.7 [3-310] 
Model Rule 1.7 (2002) – COMMENT ONLY – COMPARED TO ALT1, Draft 1.3 (2/9/10) and Draft 14.5 (1/11/10) 

RRC - 3-310 [1-7] - CHART - MR 1.7 (2002) - COMMENT - Cf. to Alt-DFT1.3 (02-09-10) & DFT14.5 (01-11-10).doc Page 6 of 52 Printe

Model Rule (2002) ALT1, Draft 1.3 (2/9/10) Draft 14.5 (1/11/10) 

client from whose representation the lawyer has 
withdrawn. See Rule 1.9(c). 
 

the client from whose representation the lawyer has 
withdrawn. See Rule 1.9(c). 
 

 
Identifying Conflicts of Interest: Directly Adverse 
 
[6] Loyalty to a current client prohibits undertaking 
representation directly adverse to that client without that 

 
Paragraph (a)(1): Identifying Conflicts of Interest: 
Undivided Loyalty and Directly AdverseAdversity9 
 
[6]10 The duty of undivided Loyalty loyalty to a current 

 
Paragraph (a):  Representation Directly Adverse to 
Current Client 
 

                                            
9 See note 1, above.  
10 Mark states, “This comment is far too long and provides unnecessary detail at the end (lines 124-136).  Much of this is covered in other comments. I have reordered some of 
the sentences to make the comment more clear and consistent with the Model Rule comment.” He would revise Comment [6] as follows: 

[6] The duty of undivided loyalty to a current client prohibits undertaking representation directly adverse to that client without that client’s informed written consent.  Thus, 
absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly 
unrelated.  Representations that are directly adverse occur, for example, when a lawyer accepts representation of a client that is directly adverse to another client the 
lawyer currently represents in another matter. See Flatt v. Superior Court (1994) 9 Cal.4th 275.  Another example of how such a representation occurs is when a 
lawyer, while representing a client, accepts in another matter the representation of a person or organization who, in the first matter, is directly adverse to the 
lawyer’s client.  Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving 
another client. See Hernandez v. Paicius (2003) 109 Cal.App.4th 452, 463-469 [134 Cal.Rptr.2d 756, 764-767].  Regardless of how a directly adverse representation 
occurs, tThe client as to whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the lawyer-client relationship is likely to impair 
the lawyer’s ability to represent the client effectively.  In addition, the client on whose behalf the adverse representation is undertaken reasonably may fear that the lawyer 
will pursue that client’s case less effectively out of deference to the other client, i.e., that the representation may be materially limited by the lawyer’s interest in retaining 
the current client.  Thus, a directly adverse conflict arises, for example, when a lawyer accepts representation of a client that is directly adverse to another client the 
lawyer currently represents in another matter. See Flatt v. Superior Court (1994) 9 Cal.4th 275.  Similarly, a directly adverse conflict under paragraph (a)(1) occurs 
when a lawyer, while representing a client, accepts in another matter the representation of a person or organization who, in the first matter, is directly adverse 
to the lawyer’s client.  A directly adverse conflict may also arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving 
another client. See Hernandez v. Paicius (2003) 109 Cal.App.4th 452, 463-469 [134 Cal.Rptr.2d 756, 764-767].   On the other hand, simultaneous representation in 
unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not 
ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.  Other instances that ordinarily would not constitute direct 
adversity include: (1) a representation adverse to a non-client where another client of the lawyer is interested in the financial welfare or the profitability of the 
non-client, as might occur, e.g., if a client is the landlord of, or a lender to, the non-client; (2) working for an outcome in litigation that would establish 
precedent economically harmful to another current client who is not a party to the litigation; (3) representing two clients who have a dispute with one another 
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client’s informed consent. Thus, absent consent, a lawyer 
may not act as an advocate in one matter against a 
person the lawyer represents in some other matter, even 
when the matters are wholly unrelated. The client as to 
whom the representation is directly adverse is likely to 
feel betrayed, and the resulting damage to the client-
lawyer relationship is likely to impair the lawyer’s ability to 
represent the client effectively. In addition, the client on 
whose behalf the adverse representation is undertaken 
reasonably may fear that the lawyer will pursue that 
client’s case less effectively out of deference to the other 
client, i.e., that the representation may be materially 
limited by the lawyer’s interest in retaining the current 
client. Similarly, a directly adverse conflict may arise 
when a lawyer is required to cross-examine a client who 
appears as a witness in a lawsuit involving another client, 
as when the testimony will be damaging to the client who 

client prohibits undertaking representation directly 
adverse to that client without that client’s informed written 
consent.  Thus, absent consent, a lawyer may not act as 
an advocate in one matter against a person the lawyer 
represents in some other matter, even when the matters 
are wholly unrelated.  Representations that are directly 
adverse occur, for example, when a lawyer accepts 
representation of a client that is directly adverse to 
another client the lawyer currently represents in 
another matter.11 See Flatt v. Superior Court (1994) 9 
Cal.4th 275.  Another example of how such a 
representation occurs is when a lawyer, while 
representing a client, accepts in another matter the 
representation of a person or organization who, in 
the first matter, is directly adverse to the lawyer’s 
client.12  Similarly, a directly adverse conflict may arise 
when a lawyer is required to cross-examine a client who 

[5] A lawyer owes a duty of undivided loyalty to each 
current client.  As a result, a lawyer who represents 
Client A cannot accept the representation of Client B if 
the lawyer’s work for Client B will be directly adverse to 
Client A, without first obtaining the informed written 
consent of both A and B.  Paragraph (a)(1) encompasses 
those situations in which a lawyer is asked to act as an 
advocate or counselor in a matter against a person or 
organization the lawyer represents in another matter, 
even when the matters are wholly unrelated.  The duty of 
loyalty reflected in paragraph (a)(1) applies equally in 
transactional and litigation matters.  For example, a 
lawyer may not represent the seller of a business in 
negotiations when the lawyer represents the buyer in 
another matter, even if unrelated, without the informed 
written consent of each client.  Paragraph (a)(1) would 
apply even if the parties to the transaction expect to, or 

                                                                                                                                                                                                                                                                                        
if the lawyer’s work for each client concerns matters other than the dispute; (4) representing clients having antagonistic positions on the same legal question 
that has arisen in different cases, unless doing so would interfere with the lawyer’s ability to represent either client competently, as might occur, e.g., if the 
lawyer were advocating inconsistent positions in front of the same tribunal. (See Comment [24]). 

11 Adapted from paragraph (a)(1) in Draft 14.5 (1/11/10) of proposed Rule 1.7, and DFT14.5 [5]. 
 NOTE: Concerning this and the following sentence, Raul states: I would put the Flatt cite after the sentence that follows it and I would delete the sentence on lines 118-
120. I don't understand how there can be direct adversity in unrelated matters. The problem in Flatt was suing an existing client--there was no adversity between the clients 
themselves.   We are trying to salvage from prior drafts what shouldn't be salvaged. 
12 Adapted from paragraph (a)(2) in Draft 14.5 (1/11/10) of proposed Rule 1.7.  Note that RLK [8A], which explained paragraph (a)(2), is not included in the Comment. 
13 This clause was moved forward from later in this Comment. 
14 Citation taken from DFT14.5 [7].  Otherwise, DFT14.5 [7] is not included. 
15 See footnote 13. 
16 Adapted from DFT14.5 [8]. 
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is represented in the lawsuit. On the other hand, 
simultaneous representation in unrelated matters of 
clients whose interests are only economically adverse, 
such as representation of competing economic 
enterprises in unrelated litigation, does not ordinarily 
constitute a conflict of interest and thus may not require 
consent of the respective clients. 
 

appears as a witness in a lawsuit involving another client, 
as when the testimony will be damaging to the client who 
is represented in the lawsuit.13 See Hernandez v. 
Paicius (2003) 109 Cal.App.4th 452, 463-469 [134 
Cal.Rptr.2d 756, 764-767].14  Regardless of how a 
directly adverse representation occurs, The the client as 
to whom the representation is directly adverse is likely to 
feel betrayed, and the resulting damage to the client-
lawyerlawyer-client relationship is likely to impair the 
lawyer’s ability to represent the client effectively.  In 
addition, the client on whose behalf the adverse 
representation is undertaken reasonably may fear that 
the lawyer will pursue that client’s case less effectively 
out of deference to the other client, i.e., that the 
representation may be materially limited by the lawyer’s 
interest in retaining the current client.  Similarly, a directly 
adverse conflict may arise when a lawyer is required to 
cross-examine a client who appears as a witness in a 
lawsuit involving another client, as when the testimony 
will be damaging to the client who is represented in the 
lawsuit. 15On the other hand, simultaneous 
representation in unrelated matters of clients whose 
interests are only economically adverse, such as 
representation of competing economic enterprises in 
unrelated litigation, does not ordinarily constitute a 
conflict of interest and thus may not require consent of 
the respective clients.  Other instances that ordinarily 
would not constitute direct adversity include: (1) a 
representation adverse to a non-client where another 
client of the lawyer is interested in the financial 
welfare or the profitability of the non-client, as might 
occur, e.g., if a client is the landlord of, or a lender to, 
the non-client; (2) working for an outcome in 

are, working cooperatively toward a goal of common 
interest to them.  (If a lawyer proposes to represent 
two or more parties concerning the same negotiation 
or lawsuit, the situation should be analyzed under 
paragraph (b), not paragraph (a).  As an example, if a 
lawyer proposes to represent two parties concerning 
a transaction between them, the lawyer should 
consult paragraph (b).) 
 
[6] Paragraph (a)(1) applies only to engagements in 
which the lawyer’s work in a matter is directly adverse to 
a current client in any matter.  The term “direct adversity” 
reflects a balancing of competing interests.  The primary 
interest is to prohibit a lawyer from taking actions 
“adverse” to his or her client and thus inconsistent with 
the client's reasonable expectation that the lawyer will be 
loyal to the client.  The word “direct” limits the scope of 
the rule to take into account the public policy favoring the 
right to select counsel of one’s choice and the reality that 
the conflicts rules, if construed overly broadly, could 
become unworkable.  As a consequence of this 
balancing and the variety of situations in which the issue 
can arise, there is no single definition of when a lawyer’s 
actions are directly adverse to a current client for 
purposes of this Rule. 
 
[7] Generally speaking, a lawyer’s work on a matter 
will not be directly adverse to a person if that person is 
not a party to the matter, even if the non-party’s interests 
could be affected adversely by the outcome of the matter.  
However, in some situations, a lawyer’s work could be 
directly adverse to a non-party if that non-party is an 
identifiable target of a litigation or non-litigation 
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litigation that would establish precedent 
economically harmful to another current client who is 
not a party to the litigation; (3) representing two 
clients who have a dispute with one another if the 
lawyer’s work for each client concerns matters other 
than the dispute; (4) representing clients having 
antagonistic positions on the same legal question 
that has arisen in different cases, unless doing so 
would interfere with the lawyer’s ability to represent 
either client competently, as might occur, e.g., if the 
lawyer were advocating inconsistent positions in 
front of the same tribunal. (See Comment [24]).16 
 

representation, or a competitor for a particular transaction 
(as would occur, for example, if one client were in 
competition with another of the lawyer’s clients on other 
matters to purchase or lease an asset or to acquire an 
exclusive license).  Similarly, direct adversity can arise 
when a lawyer cross-examines a non-party witness who 
is the lawyer’s client in another matter, if the examination 
is likely to harm or embarrass the witness.  (See 
Hernandez v. Paicius (2003) 109 Cal.App.4th 452, 463-
469 [134 Cal.Rptr.2d 756, 764-767].) 
 
[8] Not all representations that might be harmful to the 
interests of a client create direct adversity governed by 
paragraph (a)(1).  The following are among the 
instances that ordinarily would not constitute direct 
adversity: (1) the representation of business 
competitors in different matters, even if a positive 
outcome for one might strengthen its competitive 
position against the other; (2) a representation 
adverse to a non-client where another client of the 
lawyer is interested in the financial welfare or the 
profitability of the non-client, as might occur, e.g., if a 
client is the landlord of, or a lender to, the non-client; 
(3) working for an outcome in litigation that would 
establish precedent economically harmful to another 
current client who is not a party to the litigation; (4) 
representing clients having antagonistic positions on 
the same legal question that has arisen in different 
cases, unless doing so would interfere with the 
lawyer’s ability to represent either client 
competently, as might occur, e.g., if the lawyer were 
advocating inconsistent positions in front of the 
same tribunal; and (5) representing two clients who 
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have a dispute with one another if the lawyer’s work 
for each client concerns matters other than the 
dispute. 
 
[8A] Paragraph (a)(2) addresses a second loyalty 
violation.  A lawyer who represents a client against an 
adversary would seem to be disloyal to the client by 
accepting the representation of the adversary, even in an 
unrelated matter.  As a result, paragraph (a)(2) identifies 
as a conflict the situation in which a lawyer, who 
represents client A in a matter adverse to B, is asked by 
B for representation on another matter.  The purposes of 
paragraph (a)(2) include (1) ensuring that client A’s 
relationship with, and trust in, the lawyer are not 
disturbed by the lawyer accepting the representation of 
client A’s adversary, B, without A’s informed written 
consent; and (2) ensuring that B understands that the 
lawyer will continue to owe all of his or her duties in the 
first matter solely to A, notwithstanding the lawyer’s 
representation of B on another matter.  If B were to seek 
to retain the lawyer in a matter directly adverse to A, then 
paragraph (a)(1) would apply, not paragraph (a)(2) (c). 
As with paragraph (a)(1), the duty of loyalty reflected in 
paragraph (a)(2) applies equally in transactional an 
litigation matters. 
 

 
[7] Directly adverse conflicts can also arise in 
transactional matters. For example, if a lawyer is asked 
to represent the seller of a business in negotiations with a 
buyer represented by the lawyer, not in the same 
transaction but in another, unrelated matter, the lawyer 

 
[7] Directly adverse conflicts can also arise in 
transactional matters.  For example, if a lawyer is asked 
to represent the seller of a business in negotiations with a 
buyer represented by the lawyer, not in the same 
transaction but in another, unrelated matter, the lawyer 

 
[5] *    *    *  The duty of loyalty reflected in paragraph 
(a)(1) applies equally in transactional and litigation 
matters.  For example, a lawyer may not represent the 
seller of a business in negotiations when the lawyer 
represents the buyer in another matter, even if unrelated, 
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could not undertake the representation without the 
informed consent of each client. 
 

could not undertake the representation without the 
informed written consent of each client.  Paragraph (a)(1) 
applies even if the parties to the transaction have a 
common interest or contemplate working cooperatively 
toward a common goal.17 
 

without the informed written consent of each client.  
Paragraph (a)(1) would apply even if the parties to the 
transaction expect to, or are, working cooperatively 
toward a goal of common interest to them. 
 

  
[7A] If a lawyer proposes to represent two or more 
parties concerning the same negotiation or lawsuit, 
the situation should be analyzed under paragraph 
(b)(a)(2), not paragraph (a)(1).  As an example, if a 
lawyer proposes to represent two parties concerning 
a transaction between them, the lawyer should 
consult paragraph (b)(a)(2).18 
 

 
See DFT14.5, Cmt. [5]. 

 
Identifying Conflicts of Interest: Material Limitation 

 
Paragraph (a)(2): Identifying Conflicts of Interest: 

 
 

                                            
17 Mark recommends we include a revised version of the last sentence in DFT14.5 [5].  It is useful in explaining directly adverse conflicts in transactional matters for which there 
is very little guidance.  Dom, Raul and KEM agree. 
18 Adapted from the last sentence of DFT14.5 [5]. 
 Mark would revise Comment [7A] as follows: 

[7A] If a lawyer proposes to represent two or more parties concerning the same transaction negotiation or lawsuit, the situation should be analyzed 
under paragraph (a)(2),  rather than not paragraph (a)(1).  As an example, if a lawyer proposes to represent two parties concerning a transaction between 
them, the lawyer should consult paragraph (a)(2). 

He notes: Comment [7A] should be included at the end of Comment [7] and need not be a separate comment. This will help keep the comment numbering more in line with the 
Model Rule comments. The comment can be reduced to a single sentence. The second sentence is repetitive and unnecessary. 
 Dom agrees. 
 Raul would delete the entire comment: “Comment 7A is unnecessary and  may be misleading to the uninitiated by suggesting that a lawyer with an unwaivable conflict is governed by 
paragraph (a)(2), not (a)(1). This is especially true given the inclusion of "lawsuit" in the comment.” 
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19 Consultant’s Note: I Have used “joint representation” instead of the Model Rule’s “common representation” to describe the situation where the lawyer represents two or more 
clients with unified interests in the same matter. 
20 See note 1, above. 
21 Mark proposes revising Comment [8] as follows.  He explains: I have reordered the sentences to be more compatible with MR Cmt. [8]. I think it is important to lead with the 
joint client situation before the relationships with third parties scenarios.  Dom agrees with the reordering.  KEM notes he changed the order because the specific guidance 
concerning joint representations does not appear until Comments [29]-[33].  Raul has other concerns re Comment [8], but otherwise agrees with Mark’s proposed changes. See 
Raul’s points below, following Mark’s suggested revisions to Cmt. [8]: 

[8] Even where there is no direct adversity, a conflict of interest exists if there is a significant risk that a lawyer’s ability to consider, recommend or carry out an 
appropriate course of action for the client will be materially limited as a result of the lawyer’s other responsibilities or interests.  For example, a lawyer asked to represent 
two or more clients in the same matter, such as several individuals seeking to form a joint venture, is likely to be materially limited in the lawyer's ability to recommend or 
advocate all possible positions that each might take because of the lawyer's duty of loyalty to the other clients.  The conflict in effect forecloses alternatives that would 
otherwise be available to each of the clients.  The mere possibility of subsequent harm does not itself require disclosure and informed written consent.  The critical 
questions are the likelihood that a difference in interests exists or will eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional 
judgment in considering alternatives or foreclose courses of actions that reasonably should be pursued on behave of each client. [see Comments [29]-[33].  Depending on 
the circumstances, specific facts, various relationships a of a lawyer has may likewise might create such a significant risk that the lawyer's representation will be materially 
limited, for example, where, including the following: (1) the lawyer has a legal, business, financial, professional, or personal relationship with a party or witness in 
the same matter; (2) the lawyer knows or reasonably should know that: (i a) the lawyer previously had a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter, and ( ii b) the previous relationship would substantially affect the lawyer’s representation; (3) the 
lawyer has or had a legal, business, financial, professional, or personal relationship with another person or entity and the lawyer knows or reasonably should 
know that either the relationship or the person or entity would be affected substantially by resolution of the matter; (4) a lawyer or law firm representing a party 
or witness in the matter has a lawyer-client relationship with the lawyer, the lawyer’s law firm, or another lawyer in the lawyer’s law firm; and (5) a lawyer 
representing a party or witness in the matter is a spouse, parent or sibling of the lawyer, or has a cohabitational or intimate personal relationship with the 
lawyer or with another lawyer in the lawyer’s law firm.  A lawyer who has one of the foregoing enumerated relationships may be materially limited in the lawyer’s ability 
to recommend or advocate all possible positions that the client might take because of the effect the position might have on the lawyer’s relationship.  The conflict in effect 
would foreclose alternatives that would otherwise be available to the client.  The mere possibility of subsequent harm does not itself require disclosure and consent.  The 
critical question is the likelihood that the lawyer’s relationship will materially interfere with the lawyer’s independent professional judgment in considering alternatives or 
foreclose courses of action that reasonably should be pursued on behalf of the client. 

Raul states: Comment 8 needs more balance.  The first sentence (“For example, a lawyer …”) uses the words "is likely," suggesting a conflict will always exist when a lawyer 
represents two or more clients in the same transactional matter. Can we really make such an unqualified statement. The sentence that follows also goes too far in assuming a 
conflict exists (“The conflict in effect …”).  In the sentence that reads "The mere possibility of subsequent harm does not itself require disclosure and informed written consent."-- 
I would change it refer to a subsequent conflict, rather than subsequent harm--there may be no harm, which is a tort concept.  Re the sentence that begins “The critical 
questions,” I would delete "if it does," from the last sentence of Mark's changes because it goes ahead in time in directing how the lawyer should handle the matter in the future 
once the conflict surfaces. 
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[8] Even where there is no direct adverseness, a 
conflict of interest exists if there is a significant risk that a 
lawyer’s ability to consider, recommend or carry out an 
appropriate course of action for the client will be 
materially limited as a result of the lawyer’s other 
responsibilities or interests. For example, a lawyer asked 
to represent several individuals seeking to form a joint 
venture is likely to be materially limited in the lawyer’s 
ability to recommend or advocate all possible positions 
that each might take because of the lawyer’s duty of 
loyalty to the others. The conflict in effect forecloses 
alternatives that would otherwise be available to the 
client. The mere possibility of subsequent harm does not 
itself require disclosure and consent. The critical 
questions are the likelihood that a difference in interests 
will eventuate and, if it does, whether it will materially 
interfere with the lawyer’s independent professional 
judgment in considering alternatives or foreclose courses 
of action that reasonably should be pursued on behalf of 
the client. 
 
  

[8A] Conflicts of interest that create a significant risk that 
a lawyer’s representation of one or more clients will be 
materially limited as provided in paragraph (a)(2) can be 
occasioned by: (1) duties owed a former client or a third 

 

                                                                                                                                                                                                                                                                                        
22 The five enumerated examples are adapted from Draft 14.5 (1/11/10) of proposed Rule 1.7(c) and (d). 
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person (see Comment [9]); (2) a lawyer’s personal 
interests (see Comments [10] – [12].); or (3) a lawyer’s 
joint representation of two or more clients in the same 
matter (see Comments [29] – [33]).23 
 

   
(b) Representation of multiple clients in one matter.  

A lawyer shall not, without the informed written 
consent of each client: 

 
(1) Accept or continue representation of more 

than one client in a matter in which the 
interests of the clients potentially conflict; or 

 
(2) Accept or continue representation of more 

than one client in a matter in which the 
interests of the clients actually conflict. 

 
 
Lawyer’s Responsibilities to Former Clients and 
Other Third Persons 
 
[9] In addition to conflicts with other current clients, a 
lawyer’s duties of loyalty and independence may be 
materially limited by responsibilities to former clients 

 
Lawyer’s Responsibilities to Former Clients and 
Other Third Persons 
 
[9] In addition to conflicts with other current clients, a A 
lawyer’s duties of undivided loyalty and independence of 
professional judgment may be materially limited by 

 
Lawyer Acting in Dual Roles 
 
 
[4] A lawyer might owe fiduciary duties in capacities 
other than as a lawyer that could conflict with the duties 
the lawyer owes to clients or former clients, such as 

                                                                                                                                                                                                                                                                                        
23 Consultant’s Note: I have added this Comment as a bridge between Comment [8] and the comments concerning application of paragraph (a)(2) that follow. 
 However, Mark, Dom and Raul all believe it is a bridge too far.  Mark adds: Comment 8[A] basically repeats the rule and is not necessary. The cross references could be 
worked into Comment [8] but I do not think they are needed.  If the comment is retained, I recommend changing the phrase: "can be occasioned buy" to "can also arise as a 
result of a lawyer's relationship with a third person, such as where (i) . . . ".  Again, I think this comment is covered adequately by other comments to the rule. 
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under Rule 1.9 or by the lawyer’s responsibilities to other 
persons, such as fiduciary duties arising from a lawyer’s 
service as a trustee, executor or corporate director. 
 

responsibilities to former clients under Rule 1.9 or by the 
lawyer’s responsibilities to other persons, such as 
fiduciary duties arising from a lawyer’s service as a 
trustee, executor or corporate director. (See, e.g., 
William H. Raley Co, Inc. v. Superior Court (1983) 149 
Cal.App.3d 1042 [197 Cal.Rptr. 232].)24 
 

fiduciary duties arising from a lawyer’s service as a 
trustee, executor, or corporate director.  (See, e.g., 
William H. Raley Co, Inc. v. Superior Court (1983) 149 
Cal.App.3d 1042 [197 Cal.Rptr. 232].) 
 

 
Personal Interest Conflicts 
 
[10] The lawyer’s own interests should not be permitted 

 
Personal Interest Conflicts 
 
[10]25 The lawyer’s own interests should not be 

 
Paragraph (c):  Personal Relationships and Interests 
 
[17] A lawyer’s personal relationships and interests 

                                                                                                                                                                                                                                                                                        
24 Citation from DFT14.5 [4]. 
25 Mark would revise Comment [10] as follows: 

The lawyer’s own interests should not be permitted to have an adverse effect on the representation of a client.  For example, if the probity of a lawyer's own conduct in a 
transaction is in serious question, it may be difficult or impossible for the lawyer to give the client detached advice. Examples of a  lawyer’s A lawyer's legal, business, 
professional or financial interest in the subject matter of the representation personal interest might also give  rise to a conflict under paragraph (a)(2), where, for example, 
(1)  that likely would have a material adverse effect on the representation and require the client’s informed written consent include the following: (1) a lawyer would 
have a legal interest if the lawyer is a the lawyer is a party to a contract being litigated; (2) a lawyer would have a business and financial interest if the lawyer 
represents a client in litigation with a corporation in which the lawyer is a shareholder; and (3) a lawyer would have a professional interest if the lawyer 
represents a landlord in lease negotiations with a professional organization of which the lawyer is a member.  Similarly, when a lawyer has discussions concerning 
possible employment with an opponent of the lawyer’s client, or with a law firm representing the opponent, such discussions could materially limit the lawyer’s 
representation of the client.  In addition, a lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in 
which the lawyer has an undisclosed financial interest. See Rules 1.8.1 through 1.8.11 for specific rules pertaining to a number of personal interest conflicts, including 
business transactions with clients. See also Rule 3.7 concerning a lawyer as witness and Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to 
other lawyers in a law firm). 

In particular, Mark notes: We should retain the second sentence from Model Rule Comment [10] because it provides a specific example that frequently arises when the lawyer's 
own interests may give rise to a conflicts under paragraph (a)(2).   I have tried to tighten up the wording of the examples of subject matter conflicts taken from Bob's comment 
[18].  Dom agrees with Mark’s changes. 
Raul has two suggested changes to what Mark has drafted: 
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(1) He would draft the second sentence as follows: “For example, if the lawyer's own conduct in a transaction is in  question, it may be difficult or impossible for the lawyer 

to give the client detached advice.” He notes that there is no need to refer to "probity" or "serious question.” 
(2) He would delete the clause: “the lawyer represents a landlord in lease negotiations with a professional organization of which the lawyer is a member,”  He 

notes: “This is too broad since it prohibits a member of the state Bar (a professional organization) from representing the other party to lease negotiations with the State 
Bar.” 

26 Adapted from DFT14.5 [18]. 
Consultant’s Note: In addition to DFT14.5 [18] & [20], Draft 14.5 (1/11/10) of the Comment also includes the following comments that I have not used in this draft: 
[17] A lawyer’s personal relationships and interests might interfere with the lawyer’s full performance of the duties owed to a client. As result, paragraph (c) requires a 
lawyer to obtain a client’s informed written consent when the lawyer has any of certain present or past relationships with others.  The purpose of this requirement is to 
permit the client or potential client to make a more informed decision about whether and on what conditions to retain, or continue to retain, the lawyer.  Paragraph (c) 
applies in litigation and in non-litigation representations. 

*     *     * 
[19] When a lawyer owns an interest in a publicly-traded investment vehicle, such as a mutual fund, paragraph (c)(_) does not require the lawyer to investigate whether 
the investment vehicle owns an interest in parties to a matter.  However, if the lawyer knows that a publicly-traded investment vehicle in which the lawyer owns an interest 
owns an interest in a party to the matter, the lawyer must disclose the interest to the client and obtain the client’s informed written consent to the lawyer’s continued 
representation of the client. 

*     *     * 
[21] Paragraph (c) applies only to a lawyer’s own relationships and interests, except: (1) when the lawyer knows that another lawyer in the same firm as the lawyer has or 
had a relationship with another party or witness, or has or had an interest in the subject matter of the representation; or (2) as stated in paragraph (c)(_). See also Rule 
1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm). 
[22] Paragraph (c) requires informed written consent only from current clients.  Rule 1.9 specifies when a lawyer must obtain informed written consent from a former 
client. 
[23] Paragraph (a)(1) applies, rather than paragraph (c)(_), whenever a representation is directly adverse to another current client of the lawyer. (See Comment [5] to this 
Rule.) 

27 DFT14.5 [20] provides: “[20] Paragraph (c)(_) requires a lawyer to obtain the informed written consent of the lawyer’s client if the lawyer has been having, or when the lawyer 
decides to have, substantive discussions concerning possible employment with an opponent of the lawyer’s client or with a lawyer or law firm representing the opponent.”  There 
is no compelling reason to substitute this for the Model Rule language. 
28 See DFT14.5 [18]. 
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to have an adverse effect on representation of a client. 
For example, if the probity of a lawyer’s own conduct in a 
transaction is in serious question, it may be difficult or 
impossible for the lawyer to give a client detached 
advice. Similarly, when a lawyer has discussions 
concerning possible employment with an opponent of the 
lawyer’s client, or with a law firm representing the 
opponent, such discussions could materially limit the 
lawyer’s representation of the client. In addition, a lawyer 
may not allow related business interests to affect 
representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed 
financial interest. See Rule 1.8 for specific Rules 
pertaining to a number of personal interest conflicts, 
including business transactions with clients. See also 
Rule 1.10 (personal interest conflicts under Rule 1.7 
ordinarily are not imputed to other lawyers in a law firm). 
 
   

(c) Personal relationships and interests.  A lawyer 
shall not accept or continue representation of a 
client without the client’s informed written consent 
where: 

 
(1) the lawyer has a legal, business, financial, 

professional, or personal relationship with a 
party or witness in the same matter; or 

(2) the lawyer knows or reasonably should know 
that: 

 
(a) the lawyer previously had a legal, 

business, financial, professional, or 
personal relationship with a party or 
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witness in the same matter; and 
 

(b) the previous relationship would 
substantially affect the lawyer’s 
representation; or 

 
(3) the lawyer has or had a legal, business, 

financial, professional, or personal relationship 
with another person or entity and the lawyer 
knows or reasonably should know that either 
the relationship or the person or entity would 
be affected substantially by resolution of the 
matter; or 

 
(4) the lawyer has or had a legal, business, 

financial, or professional interest in the subject 
matter of the representation. 

 
   

[19] When a lawyer owns an interest in a publicly-traded 
investment vehicle, such as a mutual fund, paragraph 
(c)(_) does not require the lawyer to investigate whether 
the investment vehicle owns an interest in parties to a 
matter.  However, if the lawyer knows that a publicly-
traded investment vehicle in which the lawyer owns an 
interest owns an interest in a party to the matter, the 
lawyer must disclose the interest to the client and obtain 
the client’s informed written consent to the lawyer’s 
continued representation of the client.  
 
[21] Paragraph (c) applies only to a lawyer’s own 
relationships and interests, except: (1) when the lawyer 
knows that another lawyer in the same firm as the lawyer 
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has or had a relationship with another party or witness, or 
has or had an interest in the subject matter of the 
representation; or (2) as stated in paragraph (c)(_). See 
also Rule 1.10 (personal interest conflicts under Rule 1.7 
ordinarily are not imputed to other lawyers in a law firm). 
 
[22] Paragraph (c) requires informed written consent 
only from current clients.  Rule 1.9 specifies when a 
lawyer must obtain informed written consent from a 
former client. 
 
[23] Paragraph (a)(1) applies, rather than paragraph 
(c)(_), whenever a representation is directly adverse to 
another current client of the lawyer. (See Comment [5] to 
this Rule.) 
 

 
[11] When lawyers representing different clients in the 
same matter or in substantially related matters are 
closely related by blood or marriage, there may be a 
significant risk that client confidences will be revealed 
and that the lawyer’s family relationship will interfere with 
both loyalty and independent professional judgment.  As 
a result, each client is entitled to know of the existence 
and implications of the relationship between the lawyers 

 
[11] When lawyers representing different clients in the 
same matter or in substantially related matters are 
closely related by blood or marriage, or when there is an 
intimate personal relationship between the lawyers,29 
there may be a significant risk that client confidences will 
be revealed and that the lawyer’s family relationship will 
interfere with both loyalty and independent professional 
judgment.  As a result, each client is entitled to know of 

 
(d) Relationships with another Lawyer.  A lawyer 

shall not accept or continue representation of a 
client without the client’s informed written consent 
where the lawyer knows that: 

 
*     *     * 
 

(2) a lawyer representing a party or witness in the 

                                            
29 Adapted from Draft 14.5 (1/11/10) of proposed Rule 1.7(d)(2). 
 Mark and Dom expressed concern with the use of “cohabitational” by itself: I am concerned about using the term "cohabitational" by itself. Do we intend to include lawyers 
who are renters in the same flat or apartment house?  I hope not. We also have the DCH situation to consider where courts have basically said that the risk of "pillow talk" is not 
enough to created a disqualifying conflict.  Mark would use “an intimate personal relationship” in replace of “cohabitational relationship”. 
KEM Response: I used the language (“cohabitational”) that was in DFT14.5, paragraph (d)(2), along with “an intimate personal relationship”.  However, former Rule 1.8.11 [3-
320] used only the term, “an intimate personal relationship”.  I agree with Mark’s and Dom’s proposal. 
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before the lawyer agrees to undertake the representation. 
Thus, a lawyer related to another lawyer, e.g., as parent, 
child, sibling or spouse, ordinarily may not represent a 
client in a matter where that lawyer is representing 
another party, unless each client gives informed consent.  
The disqualification arising from a close family 
relationship is personal and ordinarily is not imputed to 
members of firms with whom the lawyers are associated. 
See Rule 1.10. 
 

the existence and implications of the relationship 
between the lawyers before the lawyer agrees to 
undertake the representation.  Thus, a lawyer who is 
related to another lawyer, e.g., as parent, child, sibling or 
spouse, or who is in an intimate personal relationship 
with another lawyer, ordinarily may not represent a client 
in a matter where that lawyer is representing another 
party, unless each client gives informed written consent.  
The disqualification prohibition on representation arising 
from a close family relationship is personal and ordinarily 
is not imputed to members of firms with whom the 
lawyers are associated. See Rule 1.10. 
 

matter is a spouse, parent or sibling of the 
lawyer, or has a cohabitational or intimate 
personal relationship with the lawyer or with 
another lawyer in the lawyer’s law firm. 

 
See also Colorado Rule 1.7 re “cohabiting”. 

   
(d) Relationships with another Lawyer.  A lawyer 

shall not accept or continue representation of a 
client without the client’s informed written consent 
where the lawyer knows that: 

 
(1) a lawyer or law firm representing a party or 

witness in the matter has a lawyer-client 
relationship with the lawyer, the lawyer’s law 
firm, or another lawyer in the lawyer’s law firm; 
or *     *     * 

 
 
[12] A lawyer is prohibited from engaging in sexual 
relationships with a client unless the sexual relationship 
predates the formation of the client-lawyer relationship. 
See Rule 1.8(j). 
 

 
[12] A lawyer is prohibited from engaging in sexual 
relationships with a client unless the sexual relationship 
predates the formation of the client-lawyerlawyer-client 
relationship. See Rule 1.8(j). 
 

 

 
Interest of Person Paying for a Lawyer’s Service 

 
Interest of Person Paying for a Lawyer’s Service 
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[13] A lawyer may be paid from a source other than the 
client, including a co-client, if the client is informed of that 
fact and consents and the arrangement does not 
compromise the lawyer’s duty of loyalty or independent 
judgment to the client. See Rule 1.8(f). If acceptance of 
the payment from any other source presents a significant 
risk that the lawyer’s representation of the client will be 
materially limited by the lawyer’s own interest in 
accommodating the person paying the lawyer’s fee or by 
the lawyer’s responsibilities to a payer who is also a co-
client, then the lawyer must comply with the requirements 
of paragraph (b) before accepting the representation, 
including determining whether the conflict is consentable 
and, if so, that the client has adequate information about 
the material risks of the representation. 
 

 
[13] A lawyer may be paid from a source other than the 
client, including a co-client, if the client is informed of that 
fact and gives informed written consents and the 
arrangement does not compromise the lawyer’s duty of 
loyalty or independent judgment to the client. See Rule 
1.8(f).6.  If acceptance of the payment from any other 
source presents a significant risk that the lawyer’s 
representation of the client will be materially limited by 
the lawyer’s own interest in accommodating the person 
paying the lawyer’s fee or by the lawyer’s responsibilities 
to a payer payor who is also a co-client, then the lawyer 
must comply with the requirements of paragraph (b) 
before accepting the representation, including 
determining whether the conflict is consentable and, if so, 
that the client has adequate information about the 
material risks of the representation. (See Comments [14] 
– [17A]). 
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Prohibited Representations 
 
[14] Ordinarily, clients may consent to representation 
notwithstanding a conflict. However, as indicated in 
paragraph (b), some conflicts are nonconsentable, 
meaning that the lawyer involved cannot properly ask for 
such agreement or provide representation on the basis of 
the client’s consent. When the lawyer is representing 
more than one client, the question of consentability must 
be resolved as to each client. 
 

 
Prohibited Representations30 
 
[14] Ordinarily, clients may consent to representation 
notwithstanding a conflict. However, as indicated in 
paragraph (b), some conflicts are nonconsentable, 
meaning that the lawyer involved cannot properly ask for 
such agreement or provide representation on the basis of 
the client’s consent.  When the lawyer is representing 
more than one client, the question of consentability must 
be resolved as to each client. 
 

 
Prohibited and Required Representations 

 
[24] There are some situations governed by this Rule for 
which a lawyer cannot obtain effective client consent.  
These include at least the following: (1) when the lawyer 
cannot provide competent representation to each 
affected client (See Rule 1.8.8(a)); (2) when the lawyer 
cannot make an adequate disclosure, for example, 
because of confidentiality obligations to another client or 
former client (See Business and Professions Code 
section 6068(e)(1) and Rule 1.6); (3) when the 
representation would involve the assertion of a claim by 
one client against another client, where the lawyer is 
asked to represent both clients in that matter. (See 
Woods v. Superior Court (1983) 149 Cal.App.3d 931 
[107 Cal.Rptr. 185] [“the attorney of a family-owned 
business, corporate or otherwise, should not 
represent one owner against the other in a [marital] 
dissolution action”]; Klemm v. Superior Court (1977) 

                                            
30 Draft 14.5 (1/11/10) of proposed Rule 1.7 contained only one comment, DFT14.5 [24], that corresponds to MR 1.7, cmts. [14]-[17].  I have included citations from that 
comment but have otherwise used the MR language and approach of addressing prohibited representations in several comment paragraphs. 

[24] There are some situations governed by this Rule for which a lawyer cannot obtain effective client consent.  These include at least the following: (1) when the lawyer 
cannot provide competent representation to each affected client (See Rule 1.8.8(a)); (2) when the lawyer cannot make an adequate disclosure, for example, because of 
confidentiality obligations to another client or former client (See Business and Professions Code section 6068(e)(1) and Rule 1.6); (3) when the representation would 
involve the assertion of a claim by one client against another client, where the lawyer is asked to represent both clients in that matter. (See Woods v. Superior Court (1983) 
149 Cal.App.3d 931 [107 Cal.Rptr. 185] [“the attorney of a family-owned business, corporate or otherwise, should not represent one owner against the other in a [marital] 
dissolution action”]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] [attorney may not represent parties at hearing or trial when those parties’ 
interests in the matter are in actual conflict]; and Forrest v. Baeza (1997) 58 Cal.App.4th 65 [67 Cal.Rptr.2d 857] [attorney may not represent both a closely-held 
corporation and directors/shareholders who are accused of wrongdoing or whose interests are otherwise adverse to the corporation]); and (4) when the person who grants 
consent lacks capacity or authority. (See Civil Code section 38; and see Rule 1.14 regarding clients with diminished capacity.) 
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75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] [attorney 
may not represent parties at hearing or trial when 
those parties’ interests in the matter are in actual 
conflict]; and Forrest v. Baeza (1997) 58 Cal.App.4th 
65 [67 Cal.Rptr.2d 857] [attorney may not represent 
both a closely-held corporation and 
directors/shareholders who are accused of 
wrongdoing or whose interests are otherwise 
adverse to the corporation]); and (4) when the person 
who grants consent lacks capacity or authority. (See Civil 
Code section 38; and see Rule 1.14 regarding clients 
with diminished capacity.) 
 

   
[25] If a lawyer seeks permission from a tribunal to 
terminate a representation and that permission is denied, 
the lawyer is obligated to continue the representation 
even if the representation creates a conflict to which not 
all affected clients have given consent, and even if the 
lawyer has a conflict to which client consent is not 
available.  (See Rule 1.16(c).) 
 

 
[15] Consentability is typically determined by 
considering whether the interests of the clients will be 
adequately protected if the clients are permitted to give 
their informed consent to representation burdened by a 
conflict of interest. Thus, under paragraph (b)(1), 
representation is prohibited if in the circumstances the 
lawyer cannot reasonably conclude that the lawyer will be 
able to provide competent and diligent representation. 
See Rule 1.1 (competence) and Rule 1.3 (diligence). 
 

 
[15] Consentability is typically determined by 
considering whether the interests of the clients will be 
adequately protected if the clients are permitted to give 
their informed written consent to representation burdened 
by a conflict of interest.  Thus, under paragraph (b)(1), 
representation is prohibited if in the circumstances the 
lawyer cannot reasonably conclude that the lawyer will be 
able to provide competent and diligent representation. 
See Rule 1.1 (competence) and Rule 1.3 (diligence). 
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[16] Paragraph (b)(2) describes conflicts that are 
nonconsentable because the representation is prohibited 
by applicable law. For example, in some states 
substantive law provides that the same lawyer may not 
represent more than one defendant in a capital case, 
even with the consent of the clients, and under federal 
criminal statutes certain representations by a former 
government lawyer are prohibited, despite the informed 
consent of the former client. In addition, decisional law in 
some states limits the ability of a governmental client, 
such as a municipality, to consent to a conflict of interest. 
 

 
[16]31 Paragraph (b)(2) describes conflicts that are 
nonconsentable because the representation is prohibited 
by applicable law. For example, in some states 
substantive law provides that the same lawyer may not 
represent more than one defendant in a capital case, 
even with the consent of the clients, and under federal 
criminal statutes certain representations by a former 
government lawyer are prohibited, despite the informed 
consent of the former client. See, e.g., Business & 
Professions Code section 6131. In addition, decisional 
law in some states limits the ability of a governmental 
client, such as a municipality, to consent to a conflict of 
interest.32 
 

 

                                            
31 Mark disagrees with the decision to delete the balance of Model Rule Comment [16]. He states: We should redraft the second sentence and add appropriate cites (which I 
cannot do from here in Orlando, but I believe can be done if you and the other drafters agree).  However, I am not aware of case law in California that limits a municipality ability 
to consent to a conflict. Here is a proposed rewrite of the second sentence: 

"The same lawyer may not represent more than one defendant in a capital case, even with the informed written consent of the clients. Penal Code § ___.  Certain 
representations by a former government lawyer are prohibited, despite the informed written consent of the former client.  [citations]. 

Raul agrees with KEM that the balance of Comment [16] should be deleted. 
32 Drafters’ Note: Bus. & Prof. Code § 6131 provides: 

“Every attorney is guilty of a misdemeanor and, in addition to the punishment prescribed therefor, shall be disbarred: 
a. Who directly or indirectly advises in relation to, or aids, or promotes the defense of any action or proceeding in any court the prosecution of which is carried on, aided 
or promoted by any person as district attorney or other public prosecutor with whom such person is directly or indirectly connected as a partner. 
b. Who, having himself prosecuted or in any manner aided or promoted any action or proceeding in any court as district attorney or other public prosecutor, afterwards, 
directly or indirectly, advises in relation to or takes any part in the defense thereof, as attorney or otherwise, or who takes or receives any valuable consideration from or on 
behalf of any defendant in any such action upon any understanding or agreement whatever having relation to the defense thereof. 
This section does not prohibit an attorney from defending himself in person, as attorney or counsel, when prosecuted, either civilly or criminally.” 
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[17] Paragraph (b)(3) describes conflicts that are 
nonconsentable because of the institutional interest in 
vigorous development of each client’s position when the 
clients are aligned directly against each other in the same 
litigation or other proceeding before a tribunal. Whether 
clients are aligned directly against each other within the 
meaning of this paragraph requires examination of the 
context of the proceeding. Although this paragraph does 
not preclude a lawyer’s multiple representation of 
adverse parties to a mediation (because mediation is not 
a proceeding before a “tribunal” under Rule 1.0(m)), such 
representation may be precluded by paragraph (b)(1). 
 

 
[17]33 Paragraph (b)(3) describes conflicts that are 
nonconsentable because of the institutional legal 
system’s34 interest in vigorous development of each 
client’s position when the clients are aligned directly 
against each other in the same litigation or other 
proceeding before a tribunal.  Whether clients are aligned 
directly against each other within the meaning of this 
paragraph requires examination of the context of the 
proceeding. (See, e.g., Woods v. Superior Court (1983) 
149 Cal.App.3d 931 [107 Cal.Rptr. 185] [“the attorney 
of a family-owned business, corporate or otherwise, 
should not represent one owner against the other in 
a [marital] dissolution action”]; Klemm v. Superior 
Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 
509] [attorney may not represent parties at hearing or 

 
 
 
 
 
 
 
 
 
See DFT14.5 [24] 
 

                                            
33 Mark would revise Comment [17] as follows: 

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the interests of the legal system’s interest in vigorous development of each client’s position 
when the clients are aligned directly against each other in the same litigation or other proceeding before a tribunal.  Whether clients are aligned directly against each other 
within the meaning of this paragraph requires examination of the context of the proceeding. (See, e.g., Woods v. Superior Court (1983) 149 Cal.App.3d 931 [107 
Cal.Rptr. 185] [“the lawyer attorney of a family-owned business entity , corporate or otherwise, should not represent one owner against the other in a [marital] 
dissolution action”]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] [a lawyer attorney may not represent parties at hearing or trial 
when those parties’ interests in the matter are in actual conflict].; and Forrest v. Baeza (1997) 58 Cal.App.4th 65 [67 Cal.Rptr.2d 857] [attorney may not 
represent both a closely-held corporation and directors/shareholders who are accused of wrongdoing or whose interests are otherwise adverse to the 
corporation])  Although paragraph (b)(3) does not preclude a lawyer’s multiple representation of adverse parties to a mediation (because mediation is not a proceeding 
before a “tribunal” under Rule 1.0(m)), such representation may be precluded by paragraph (b)(1). 

As to the deletion of the citation to Forrest v. Baeza, he states: I would not include Forrest v. Baeza for two reasons: (1) two case cites should be sufficient to support the 
comment and (2) the holding of the case is more limited because it involved a derivative shareholder action by a third shareholder against the corporation and the two other 
shareholders. 
34 Consultant’s Note: I’ve substituted “legal system” for “institution” to track the language we use in proposed Rule 1.0(a)(3), which states a purpose of the Rules is “To protect 
the integrity of the legal system and to promote the administration of justice.” 
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trial when those parties’ interests in the matter are in 
actual conflict]; and Forrest v. Baeza (1997) 58 
Cal.App.4th 65 [67 Cal.Rptr.2d 857] [attorney may not 
represent both a closely-held corporation and 
directors/shareholders who are accused of 
wrongdoing or whose interests are otherwise 
adverse to the corporation])  Although this paragraph 
(b)(3) does not preclude a lawyer’s multiple 
representation of adverse parties to a mediation 
(because mediation is not a proceeding before a 
“tribunal” under Rule 1.0(m)), such representation may 
be precluded by paragraph (b)(1). 
 

  
[17A]35 Under paragraph (b)(4), a lawyer must obtain 
the informed written consent of any affected client before 
accepting or continuing a representation that is prohibited 
under paragraph (a).  If the lawyer cannot make the 
disclosure requisite to obtaining informed written consent, 

 
[29] If the lawyer is required by this Rule or another 
Rule to make a disclosure, but the lawyer cannot do so 
without violating a duty of confidentiality, then the 
lawyer may not accept or continue the representation 
for which the disclosure would be required.  (See, 

                                            
35 Mark would revise Comment [17A] as follows: 

[17A]  Representation is prohibited under Under paragraph (b)(4), if the lawyer is unable to  a lawyer must obtain the informedthe informed written consent of any affected 
client to a conflict under paragraph (a) before accepting or continuing the a representation (see Rules 1.0.1(e) and 1.0.1(e-1); for example, where the lawyer cannot make 
adequate disclosures because of the lawyer's confidentiality obligations to another client or former client (See Business and Professions Code section 6068(e)(1))  or 
because of fiduciary or other legal duties the lawyer owes to a third party (e.g., where the lawyer serves as a corporate officer or director or as a trustee or is bound by 
contractual or court-ordered restrictions that prevent disclosure). that is prohibited under paragraph (a).  If the lawyer cannot make the disclosure requisite to obtaining 
informed written consent, (see Rules 1.0.1(e) and 1.0.1(e-1)), without violating the lawyer’s duty of confidentiality, then the lawyer may not accept or continue the 
representation for which the disclosure would be required. (See Business and Professions Code section 6068(e)(1) and Rule 1.6.)  A lawyer might also be 
prevented from making a required disclosure because of a duty of confidentiality to former, current or potential clients, because of other fiduciary 
relationships such as service on a board directors, or because of contractual or court-ordered restrictions.  In addition, effective client consent cannot be 
obtained when the person who grants consent lacks capacity or authority. (See Civil Code section 38; and see Rule 1.14 regarding clients with diminished 
capacity.) 
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(see Rules 1.0.1(e) and 1.0.1(e-1)), without violating 
the lawyer’s duty of confidentiality, then the lawyer 
may not accept or continue the representation for 
which the disclosure would be required. (See 
Business and Professions Code section 6068(e)(1) 
and Rule 1.6.)  A lawyer might also be prevented from 
making a required disclosure because of a duty of 
confidentiality to former, current or potential clients, 
because of other fiduciary relationships such as 
service on a board directors, or because of 
contractual or court-ordered restrictions.36  In 
addition, effective client consent cannot be obtained 
when the person who grants consent lacks capacity 
or authority. (See Civil Code section 38; and see Rule 
1.14 regarding clients with diminished capacity.)37 
 

e.g., Business and Professions Code section 
6068(e)(1), Rule 1.6.)  A lawyer might be prevented 
from making a required disclosure because of a duty 
of confidentiality to former, current or potential 
clients, because of other fiduciary relationships such 
as service on a board directors, or because of 
contractual or court-ordered restrictions. 
 

 
Informed Consent 
 
[18] Informed consent requires that each affected client 
be aware of the relevant circumstances and of the 
material and reasonably foreseeable ways that the 
conflict could have adverse effects on the interests of that 
client. See Rule 1.0(e) (informed consent). The 
information required depends on the nature of the conflict 
and the nature of the risks involved. When representation 
of multiple clients in a single matter is undertaken, the 

 
Disclosure and Informed Written Consent 
 
[18] Informed written consent requires not only that the 
client give his or her consent in writing, but also that the 
lawyer communicate in writing to each affected client be 
aware of the relevant circumstances and of the material 
and reasonably foreseeable ways that the conflict could 
have adverse effects on the interests of that client. See 
Rules 1.0.1(e) (informed consent) and 1.0.1(e-1) 
(informed written consent) and Comments [6] and [7] to 

 
Disclosure and Informed Written Consent 
 
[26] Informed written consent requires the lawyer to 
disclose in writing to each affected client the relevant 
circumstances and the actual and reasonably 
foreseeable adverse consequences to the client or 
former client. See Rule 1.0.1(e) (informed written 
consent).  The facts and explanation the lawyer must 
disclose will depend on the nature of the potential or 
actual conflict and the nature of the risks involved for the 

                                                                                                                                                                                                                                                                                        
36 Adapted from DFT14.5 [29]. 
 Consultant’s Note/Recommendation: Although the corresponding MR comment is Comment [19], I recommend placing this comment here and cross-referencing it in 
Comment [19]. 
37 Adapted from DFT14.5 [24]. 
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information must include the implications of the common 
representation, including possible effects on loyalty, 
confidentiality and the attorney-client privilege and the 
advantages and risks involved. See Comments [30] and 
[31] (effect of common representation on confidentiality). 
 

that Rule.  The information required depends on the 
nature of the conflict and the nature of the risks involved.  
When representation of multiple clients in a single matter 
is undertaken, the information must include the 
implications of the common joint representation, including 
possible effects on loyalty, confidentiality and the 
attorney-clientlawyer-client privilege and the advantages 
and risks involved. See Comments [30] and [31] (effect of 
common joint representation on confidentiality).38 
 

client or potential client.  When undertaking the 
representation of multiple clients in a single matter, the 
information must include the implications of the joint 
representation, including possible effects on loyalty, and 
the confidentiality and lawyer-client privilege issues 
described in Comment [12] to this Rule. 
 
 

 
[19] Under some circumstances it may be impossible to 
make the disclosure necessary to obtain consent. For 
example, when the lawyer represents different clients in 

 
[19]39 Under some circumstances it may be 
impossible to make the disclosure necessary to obtain 
consent. For example, when the lawyer represents 

 
[29] If the lawyer is required by this Rule or another 
Rule to make a disclosure, but the lawyer cannot do so 
without violating a duty of confidentiality, then the lawyer 

                                                                                                                                                                                                                                                                                        
38 Consultant’s Note: The corresponding comment in Draft 14.5 (1/11/10) is DFT14.5 [26]. 
Mark would revise the Comment as follows: 

[18] Informed written consent requires not only that the lawyer communicate in writing to each affected client the relevant circumstances and the actual and reasonably 
foreseeable adverse consequences of the conflict on the client's interests and the lawyer's representation and that that the client thereafter gives his or her consent in 
writing, but also that the lawyer communicate in writing to each affected client the relevant circumstances and the material and reasonably foreseeable ways that the 
conflict could have adverse effects on the interests of that client. See Rules 1.0.1(e) (informed consent) and 1.0.1(e-1) (informed written consent) and Comments [6] and 
[7] to that Rule. 38 The information required depends on the nature of the conflict and the nature of the risks involved.  When representation of multiple clients in a single 
matter is undertaken, the information must include the implications of the joint representation, including possible effects on loyalty, confidentiality and the lawyer-client 
privilege and the advantages and risks involved. See Comments [30] and [31] (effect of joint representation on confidentiality). 

He notes: I think we should stay with the protocol of requiring written disclosure first followed by written consent. 
39 Mark states: It makes sense to combine Comment [17A] with this comment. There is no need to a comment with just this sentence. 
 Dom and KEM disagree with Mark.  Dom writes: The problem I see with Mark's suggestion to put [19] with [17A] is that [19] specifically relates to "Disclosure and 
Consent" - the heading under which is now appears.  For this reason, whether it is a one sentence comment or not, I think it more properly goes under this heading.  Could it be 
combined with [20] perhaps?  Again, I would like to track the numbering of the ABA if possible. 
 KEM agrees with Dom’s reasoning but sees no problem with having a one sentence comment.  We have inserted such comments in other rules. 
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related matters and one of the clients refuses to consent 
to the disclosure necessary to permit the other client to 
make an informed decision, the lawyer cannot properly 
ask the latter to consent. In some cases the alternative to 
common representation can be that each party may have 
to obtain separate representation with the possibility of 
incurring additional costs. These costs, along with the 
benefits of securing separate representation, are factors 
that may be considered by the affected client in 
determining whether common representation is in the 
client’s interests. 
 

different clients in related matters and one of the clients 
refuses to consent to the disclosure necessary to permit 
the other client to make an informed decision, the lawyer 
cannot properly ask the latter to consent. In some cases 
the alternative to common representation can be that 
each party may have to obtain separate representation 
with the possibility of incurring additional costs. These 
costs, along with the benefits of securing separate 
representation, are factors that may be considered by the 
affected client in determining whether common 
representation is in the client’s interests.See Comment 
[17A]. 
 

may not accept or continue the representation for which 
the disclosure would be required.  (See, e.g., Business 
and Professions Code section 6068(e)(1), Rule 1.6.)  A 
lawyer might be prevented from making a required 
disclosure because of a duty of confidentiality to former, 
current or potential clients, because of other fiduciary 
relationships such as service on a board directors, or 
because of contractual or court-ordered restrictions. 
 

   
[30] In some situations, Rule 1.13(g) limits who has 
authority to grant consent on behalf of an organization.  
 

 
Consent Confirmed in Writing 
 
[20] Paragraph (b) requires the lawyer to obtain the 
informed consent of the client, confirmed in writing. Such 
a writing may consist of a document executed by the 
client or one that the lawyer promptly records and 
transmits to the client following an oral consent. See Rule 
1.0(b). See also Rule 1.0(n) (writing includes electronic 
transmission). If it is not feasible to obtain or transmit the 
writing at the time the client gives informed consent, then 
the lawyer must obtain or transmit it within a reasonable 
time thereafter. See Rule 1.0(b). The requirement of a 
writing does not supplant the need in most cases for the 

 
Consent Confirmed in Writing 
 
[20]40 Paragraph (b) requires the lawyer to obtain the 
informed consent of the client in writing. , confirmed in 
writing. Such a writing may consist of a document 
executed by the client or one that the lawyer promptly 
records and transmits to the client following an oral 
consent. See Rule 1.0(b). See also Rule 1.0(n) (writing 
includes electronic transmission).  If it is not feasible to 
obtain or transmit the writing at the time the client gives 
informed consent, then the lawyer must obtain or transmit 
it within a reasonable time thereafter. See Rule 1.0(b). 
The requirement of a writing written disclosure, (see 

 
 
 
 
 
 
 
 
 
 
 
 
 
[27] The requirement of a writing does not supplant the 

                                            
40 Consultant’s Note: This Coment has been revised to track California’s heightened “informed written consent” requirement. 
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lawyer to talk with the client, to explain the risks and 
advantages, if any, of representation burdened with a 
conflict of interest, as well as reasonably available 
alternatives, and to afford the client a reasonable 
opportunity to consider the risks and alternatives and to 
raise questions and concerns. Rather, the writing is 
required in order to impress upon clients the seriousness 
of the decision the client is being asked to make and to 
avoid disputes or ambiguities that might later occur in the 
absence of a writing. 
 

Comment [18]), does not supplant the need in most 
cases for the lawyer to talk with the client, to explain the 
risks and advantages, if any, of representation burdened 
with a conflict of interest, as well as reasonably available 
alternatives, and to afford the client a reasonable 
opportunity to consider the risks and alternatives and to 
raise questions and concerns.  Rather, the writing is 
required in order to impress upon clients the seriousness 
of the decision the client is being asked to make and to 
avoid disputes or ambiguities that might later occur in the 
absence of a writing. 
 

need in most cases for the lawyer to talk with the client, 
to explain the risks and advantages, if any, of 
representation burdened with a conflict of interest, as well 
as reasonably available alternatives, and to afford the 
client a reasonable opportunity to consider the risks and 
alternatives and to raise questions and concerns. Rather, 
the writing is required in order to impress upon clients the 
seriousness of the decision the client is being asked to 
make and to avoid disputes or ambiguities that might 
later occur in the absence of a writing. 
 

  
Duration of Consent 
 
[20A] A disclosure and an informed written consent 
are sufficient for purposes of this Rule only for so 
long as the material facts and circumstances remain 
unchanged.  With any material change, the lawyer 
may not continue the representation without making 
a new written disclosure to each affected client and 
obtaining a new written consent.41 
 

 
 
 
[28] A disclosure and an informed written consent 
are sufficient for purposes of this Rule only for so 
long as the material facts and circumstances remain 
unchanged.  With any material change, the lawyer 
may not continue the representation without making 
a new written disclosure to each affected client and 
obtaining a new written consent. 
 

                                            
41 Adapted from DFT14.5 [28]. 
Mark would revise Comment [20A] as follows: 

[20A] A dDisclosure and an informed written consent to a conflict of interest under this Rule will be are sufficient  for purposes of this Rule only for so long as 
the relevant material facts and circumstances remain unchanged.  With aAny material change in the relevant facts and circumstances will require that, the 
lawyer obtain the informed written consent from each affected client as required by the Rule before continuing the  may not continue the representation. (see 
Comment [18]) without making a new written disclosure to each affected client and obtaining a new written consent. 

Dom and KEM would leave [20A] as drafted by Bob. 
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Revoking Consent 
 
[21] A client who has given consent to a conflict may 
revoke the consent and, like any other client, may 
terminate the lawyer’s representation at any time. 
Whether revoking consent to the client’s own 
representation precludes the lawyer from continuing to 
represent other clients depends on the circumstances, 
including the nature of the conflict, whether the client 
revoked consent because of a material change in 
circumstances, the reasonable expectations of the other 
client and whether material detriment to the other clients 
or the lawyer would result. 
 

 
Revoking Consent 
 
[21]42 A client who has given consent to a conflict 
may revoke the consent and, like any other client, may 
terminate the lawyer’s representation at any time. 
Whether revoking consent to the client’s own 
representation precludes the lawyer from continuing to 
represent other clients depends on the circumstances, 
including the nature of the conflict, whether the client 
revoked consent because of a material change in 
circumstances, the reasonable expectations of the other 
client, and whether material detriment to the other clients 
or the lawyer would result. 
 

 

 
Consent to Future Conflict 
 
[22] Whether a lawyer may properly request a client to 
waive conflicts that might arise in the future is subject to 
the test of paragraph (b). The effectiveness of such 

 
Consent to Future Conflict 
 
[22] Whether a lawyer may properly request a client to 
waive conflicts that might arise in the future is subject to 
the test of paragraph (b). The effectiveness of such 

 
Consent to Future Conflict 
 
 
 
 

                                            
42 Mark would revise Comment [21] as follows: 

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the lawyer’s representation at any time.  Whether 
revoking consent to the client’s own representation precludes the lawyer from continuing to represent other clients depends on the circumstances, including the nature of 
the conflict, whether the client revoked consent because of a material change in circumstances, the reasonable expectations of the other client, and whether material 
detriment to the other clients or the lawyer would result, and the lawyer's confidentiality obligations to the client revoking consent. 

Dom disagrees, preferring to keep the comment as drafted. 
Raul would simply delete the Comment: “I don't agree that a client may revoke consent at any time. What is the authority that gives the client carte blanche to force 
disqualification years after giving consent? Why isn't the waiver like any other contractual commitment? The attorney may have already invested a great deal of time and the 
other client may have paid substantial attorney's fees. The comment fails to take into account the countervailing interests of the other client and the hardship resulting from a 
late revocation of consent. We are wiping out laches as a defense and negating a party's choice of counsel. We don't need the comment.” 
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waivers is generally determined by the extent to which 
the client reasonably understands the material risks that 
the waiver entails. The more comprehensive the 
explanation of the types of future representations that 
might arise and the actual and reasonably foreseeable 
adverse consequences of those representations, the 
greater the likelihood that the client will have the requisite 
understanding. Thus, if the client agrees to consent to a 
particular type of conflict with which the client is already 
familiar, then the consent ordinarily will be effective with 
regard to that type of conflict. If the consent is general 
and open-ended, then the consent ordinarily will be 

waivers is generally determined by the extent to which 
the client reasonably understands the material risks that 
the waiver entails. The more comprehensive the 
explanation of the types of future representations that 
might arise and the actual and reasonably foreseeable 
adverse consequences of those representations, the 
greater the likelihood that the client will have the requisite 
understanding. Thus, if the client agrees to consent to a 
particular type of conflict with which the client is already 
familiar, then the consent ordinarily will be effective with 
regard to that type of conflict. If the consent is general 
and open-ended, then the consent ordinarily will be 

 
 
 
 
 
 
 
 
 
 
 
 

                                                                                                                                                                                                                                                                                        
43 Consultant’s Note: I have inserted language from Rule 1.8.1, as approved by the Commission by an 8-4-0 vote at the 1/22-23/10 meeting. See 1/22-23/10 KEM Meeting 
Notes, V.A., at ¶. 7.  It seemed to me that either representation by independent counsel (recall the discuss as to whether in-house counsel means the client is represented by 
independent counsel) or the 1.8.1/3-300 protocol was appropriate. 
 Please note that Randy stated the following in relation to my proposed language: 

A slightly different take on the spirit of Bob’s motion would be to delete any reference to actual independent representation  and simply state that an open-ended 
advance consent does not comply with the rule absent written advice to seek independent counsel, etc. . . .   Something like the following: 

“Moreover, no general and open-ended advance consent will comply with this rule unless the lawyer or law firm first provides advice in writing to the 
client to seek the advice of an independent lawyer of the client's choice and the client is given a reasonable opportunity to seek that advice.” 

This is just rough language to give you an idea of what could be substituted for the “However” sentence in the current draft. See 2/1/10 Difuntorum E-mail to KEM re 
proposed Rule 1.7 draft. 

Question: Which should it be, my suggested approach (represented by independent lawyer OR advice & opportunity to consult w/ an independent lawyer) or Randy’s 
suggested approach, which probably is more in the spirit of the actual motion (just advice and opportunity to consult w/ an independent lawyer). 
Mark prefers Randy’s approach but believes this issue should be put to the Commission for a vote.  Dom prefers KEM’s suggested language. 
44 Consultant’s Note: Change made because we cannot state whether an advance consent will be “effective,” only that it will comply with the Rule. 
45 Consultant’s Note: I have substituted DFT14.5 [31] verbatim and in toto, except for necessary changed cross-references and to add the amendments described in footnotes 
43 and 44, above. 
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ineffective, because it is not reasonably likely that the 
client will have understood the material risks involved. On 
the other hand, if the client is an experienced user of the 
legal services involved and is reasonably informed 
regarding the risk that a conflict may arise, such consent 
is more likely to be effective, particularly if, e.g., the client 
is independently represented by other counsel in giving 
consent and the consent is limited to future conflicts 
unrelated to the subject of the representation. In any 
case, advance consent cannot be effective if the 
circumstances that materialize in the future are such as 
would make the conflict nonconsentable under paragraph 
(b). 
 

ineffective, because it is not reasonably likely that the 
client will have understood the material risks involved. On 
the other hand, if the client is an experienced user of the 
legal services involved and is reasonably informed 
regarding the risk that a conflict may arise, such consent 
is more likely to be effective, particularly if, e.g., the client 
is independently represented by other counsel in giving 
consent and the consent is limited to future conflicts 
unrelated to the subject of the representation. In any 
case, advance consent cannot be effective if the 
circumstances that materialize in the future are such as 
would make the conflict nonconsentable under paragraph 
(b).Lawyers may ask clients to give advance consent 
to conflicts that might arise in the future, but a 
client’s consent must be “informed” to comply with 
this Rule.  A lawyer would have a conflict of interest 
in accepting or continuing a representation under a 
consent that does not comply with this Rule.  
Determining whether a client’s advance consent is 
“informed,” and thus complies with this Rule, is a 
fact-specific inquiry that will depend first on the 
factors discussed in Comment [2618] (informed 
written consent).  However, an advance consent can 
comply with this Rule even where the lawyer cannot 
provide all the information and explanation Comment 
[2618] ordinarily requires.  A lawyer’s disclosure to a 
client must include: (i) a disclosure to the extent 
known of facts and reasonably foreseeable 
consequences; and (ii) an explanation that the lawyer 
is requesting the client to consent to a possible 
future conflict that would involve future facts and 
circumstances that to a degree cannot be known 
when the consent is requested.  The lawyer also 

 
 
 
 
 
 
 
 
 
 
 
 
[31] Lawyers may ask clients to give advance 
consent to conflicts that might arise in the future, but 
a client’s consent must be “informed” to comply with 
this Rule.  A lawyer would have a conflict of interest 
in accepting or continuing a representation under a 
consent that does not comply with this Rule.  
Determining whether a client’s advance consent is 
“informed,” and thus complies with this Rule, is a 
fact-specific inquiry that will depend first on the 
factors discussed in Comment [26] (informed written 
consent).  However, an advance consent can comply 
with this Rule even where the lawyer cannot provide 
all the information and explanation Comment [26] 
ordinarily requires.  A lawyer’s disclosure to a client 
must include: (i) a disclosure to the extent known of 
facts and reasonably foreseeable consequences; and 
(ii) an explanation that the lawyer is requesting the 
client to consent to a possible future conflict that 
would involve future facts and circumstances that to 
a degree cannot be known when the consent is 
requested.  The lawyer also must disclose to the 
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must disclose to the client whether the consent 
permits the lawyer to be adverse to the client on any 
matter in the future, whether the consent permits the 
lawyer to be adverse to the client in the current or in 
future litigation, and whether there will be any limits 
on the scope of the consent.  Whether an advance 
consent complies with this Rule ordinarily also can 
depend on such things as the following: (1) the 
comprehensiveness of the lawyer’s explanation of 
the types of future conflicts that might arise and of 
the actual and reasonably foreseeable adverse 
consequences to the client; (2) the client’s degree of 
experience as a user of the legal services, including 
experience with the type of legal services involved in 
the current representation; (3) whether the client has 
consented to the use of an adequate ethics screen 
and whether the screen was timely and effectively 
instituted and fully maintained; (4) whether before 
giving consent the client either was represented by 
an independent lawyer of the client’s choice, or was 
advised in writing by the lawyer to seek the advice of 
an independent lawyer of the client’s choice and was 
given a reasonable opportunity to seek that advice; 
(5) whether the consent is limited to future conflicts 
unrelated to the subject of the representation; and (6) 
the client’s ability to understand the nature and 
extent of the advance consent.  A client’s ability to 
understand the nature and extent of the advance 
consent might depend on factors such as the client’s 
education and language skills.  An advance consent 
normally will comply with this Rule if it is limited to a 
particular type of conflict with which the client 
already is familiar.  An advance consent normally will 

client whether the consent permits the lawyer to be 
adverse to the client on any matter in the future, 
whether the consent permits the lawyer to be 
adverse to the client in the current or in future 
litigation, and whether there will be any limits on the 
scope of the consent.  Whether an advance consent 
complies with this Rule ordinarily also can depend 
on such things as the following: (1) the 
comprehensiveness of the lawyer’s explanation of 
the types of future conflicts that might arise and of 
the actual and reasonably foreseeable adverse 
consequences to the client; (2) the client’s degree of 
experience as a user of the legal services, including 
experience with the type of legal services involved in 
the current representation; (3) whether the client has 
consented to the use of an adequate ethics screen 
and whether the screen was timely and effectively 
instituted and fully maintained; (4) whether before 
giving consent the client either was represented by 
an independent lawyer of the client’s choice, or was 
advised in writing by the lawyer to seek the advice of 
an independent lawyer of the client’s choice and was 
given a reasonable opportunity to seek that advice; 
(5) whether the consent is limited to future conflicts 
unrelated to the subject of the representation; and (6) 
the client’s ability to understand the nature and 
extent of the advance consent.  A client’s ability to 
understand the nature and extent of the advance 
consent might depend on factors such as the client’s 
education and language skills.  An advance consent 
normally will comply with this Rule if it is limited to a 
particular type of conflict with which the client 
already is familiar.  An advance consent normally will 
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not comply with this Rule if it is so general and open-
ended that it would be unlikely that the client 
understood the potential adverse consequences of 
granting consent.  However, even a general and 
open-ended advance consent can be in compliance 
when given by an experienced user of the type of 
legal services involved that was independently 
represented regarding the consent or was advised in 
writing by the lawyer to seek the advice of an 
independent lawyer of the client's choice and is 
given a reasonable opportunity to seek that advice.43  
In any case, advance consent will not be in 
compliance in the circumstances described in 
Comments [24][14] – [17A] (prohibited 
representations). See Rule 1.0.1(e) (“informed 
consent”) and 1.0.1 (e-1) (informed written consent).  
A lawyer who obtains from a client an effective 
advance consent that complies with this Rule44 from 
a client will have all the duties of a lawyer to that 
client except as expressly limited by the consent.  A 
lawyer cannot obtain an advance consent to 
incompetent representation. See Rule 1.8.8.45 
 

not comply with this Rule if it is so general and open-
ended that it would be unlikely that the client 
understood the potential adverse consequences of 
granting consent.  However, even a general and 
open-ended advance consent can be in compliance 
when given by an experienced user of the type of 
legal services involved that was independently 
represented regarding the consent.  In any case, 
advance consent will not be in compliance in the 
circumstances described in Comment [24] 
(prohibited representations). See Rule 1.0.1(g) 
(“informed consent”).  A lawyer who obtains an 
effective advance consent from a client will have all 
the duties of a lawyer to that client except as 
expressly limited by the consent.  A lawyer cannot 
obtain an advance consent to incompetent 
representation.  See Rule 1.8.8. 
 

 
Conflicts in Litigation 
 
[23] Paragraph (b)(3) prohibits representation of 

 
Conflicts in Litigation 
 
[23]46 Paragraph (b)(3) prohibits representation of 

 
 
 

                                            
46 Mark would revise Comment [23] as follows: 

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the clients’ consent.  On the other hand, simultaneous 
representation of parties whose interests in litigation may conflict, such as co-plaintiffs or co-defendants, is governed by paragraph (a)(2).  A conflict may exist by reason of 
substantial discrepancy in the parties’ testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of 
settlement of the claims or liabilities in question.  Such conflicts can arise in criminal as well as civil cases. as well as civil.  The potential for conflict of interest in 
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opposing parties in the same litigation, regardless of the 
clients’ consent.  On the other hand, simultaneous 
representation of parties whose interests in litigation may 
conflict, such as coplaintiffs or codefendants, is governed 
by paragraph (a)(2).  A conflict may exist by reason of 
substantial discrepancy in the parties’ testimony, 
incompatibility in positions in relation to an opposing 
party or the fact that there are substantially different 
possibilities of settlement of the claims or liabilities in 
question. Such conflicts can arise in criminal cases as 
well as civil. The potential for conflict of interest in 
representing multiple defendants in a criminal case is so 
grave that ordinarily a lawyer should decline to represent 
more than one codefendant. On the other hand, common 
representation of persons having similar interests in civil 
litigation is proper if the requirements of paragraph (b) 
are met. 
 

opposing parties in the same litigation, regardless of the 
clients’ consent.  On the other hand, simultaneous 
representation of parties whose interests in litigation may 
conflict, such as co-plaintiffs or co-defendants, is 
governed by paragraph (a)(2).  A conflict may exist by 
reason of substantial discrepancy in the parties’ 
testimony, incompatibility in positions in relation to an 
opposing party or the fact that there are substantially 
different possibilities of settlement of the claims or 
liabilities in question.  Such conflicts can arise in criminal 
cases as well as civil.  The potential for conflict of interest 
in representing multiple defendants in a criminal case is 
so grave that ordinarily a lawyer should decline to 
represent more than one codefendant.  On the other 
hand, common joint representation of persons having 
similar interests in civil litigation is proper if the 
requirements of paragraph (b) are met. 
 

                                                                                                                                                                                                                                                                                        
representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant.  On the other hand, joint 
representation of persons having similar interests in civil litigation is permitted proper if the requirements of paragraph (b) are satisfied met. 

KEM sees no reason to change the MR language. 
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[24] Ordinarily a lawyer may take inconsistent legal 
positions in different tribunals at different times on behalf 
of different clients. The mere fact that advocating a legal 
position on behalf of one client might create precedent 
adverse to the interests of a client represented by the 
lawyer in an unrelated matter does not create a conflict of 
interest. A conflict of interest exists, however, if there is a 
significant risk that a lawyer’s action on behalf of one 
client will materially limit the lawyer’s effectiveness in 
representing another client in a different case; for 
example, when a decision favoring one client will create a 
precedent likely to seriously weaken the position taken 
on behalf of the other client. Factors relevant in 
determining whether the clients need to be advised of the 
risk include: where the cases are pending, whether the 
issue is substantive or procedural, the temporal 
relationship between the matters, the significance of the 
issue to the immediate and long-term interests of the 
clients involved and the clients’ reasonable expectations 
in retaining the lawyer. If there is significant risk of 

 
[24]47 Ordinarily a lawyer may take inconsistent legal 
positions in different tribunals at different times on behalf 
of different clients.  The mere fact that advocating a legal 
position on behalf of one client might create precedent 
adverse to the interests of a client represented by the 
lawyer in an unrelated matter does not create a conflict of 
interest.  A conflict of interest exists, however, if there is a 
significant risk that a lawyer’s action on behalf of one 
client will materially limit the lawyer’s effectiveness in 
representing another client in a different case; for 
example, when a decision favoring one client will create a 
precedent likely to seriously weaken the position taken 
on behalf of the other client.  Factors relevant in 
determining whether the clients need to be advised of the 
risk include: where the cases are pending, whether the 
issue is substantive or procedural, the temporal 
relationship between the matters, the significance of the 
issue to the immediate and long-term interests of the 
clients involved and the clients’ reasonable expectations 
in retaining the lawyer.  If there is significant risk of 

 
[8] Not all representations that might be harmful to the 
interests of a client create direct adversity governed by 
paragraph (a)(1).  The following are among the instances 
that ordinarily would not constitute direct adversity: *   *   
*  (4) representing clients having antagonistic positions 
on the same legal question that has arisen in different 
cases, unless doing so would interfere with the lawyer’s 
ability to represent either client competently, as might 
occur, e.g., if the lawyer were advocating inconsistent 
positions in front of the same tribunal; and (5) 
representing two clients who have a dispute with one 
another if the lawyer’s work for each client concerns 
matters other than the dispute. 
 

                                            
47 Mark would revise Comment [24] as follows: 

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients.  The mere fact that advocating a legal 
position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of 
interest.  A conflict of interest exists, however, if there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in 
representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on 
behalf of the other client.  Factors relevant in determining whether the clients need to be informed advised of the risk include: where the cases are pending, whether the 
issue is substantive or procedural, the temporal relationship between the matters, the significance of the issue to the immediate and long-term interests of the clients 
involved and the clients’ reasonable expectations in retaining the lawyer.  If there is significant risk of material limitation, then absent informed written consent of the 
affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters. (see Rule 1.16). 

KEM sees no reason to change the MR language. 
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material limitation, then absent informed consent of the 
affected clients, the lawyer must refuse one of the 
representations or withdraw from one or both matters. 
 

material limitation, then absent informed consent of the 
affected clients, the lawyer must refuse one of the 
representations or withdraw from one or both matters. 
 

 
 
 
[25] When a lawyer represents or seeks to represent a 
class of plaintiffs or defendants in a class-action lawsuit, 
unnamed members of the class are ordinarily not 
considered to be clients of the lawyer for purposes of 
applying paragraph (a)(1) of this Rule. Thus, the lawyer 
does not typically need to get the consent of such a 
person before representing a client suing the person in 
an unrelated matter. Similarly, a lawyer seeking to 
represent an opponent in a class action does not typically 
need the consent of an unnamed member of the class 
whom the lawyer represents in an unrelated matter. 
 

 
 
 
[25]48 This Rule applies to a lawyer’s 
representation of named class representatives in a 
class action, whether or not the class has been 
certified.  When a lawyer represents or seeks to 
represent a class of plaintiffs or defendants in a class-
action lawsuit, unnamed members of the class are 
ordinarily not considered to be clients of the lawyer for 
purposes of applying paragraph (a)(1) of this Rule. For 
purposes of this Rule, an unnamed member of a 
plaintiff or a defendant class is not, by reason of that 
status, a client of a lawyer who represents or seeks 
to represent the class.  Thus, the lawyer does not 
typically need to get the consent of such a personan 
unnamed class member before representing a client 
suing who is adverse to the that person in an unrelated 
matter.  Similarly, a lawyer seeking to represent an 
opponent in a class action does not typically need the 
consent of an unnamed member of the class whom the 
lawyer represents in an unrelated matter.  A lawyer 
representing a class or proposed class may owe civil 
duties to unnamed class members, and this 
Comment is not intended to alter those civil duties in 
any respect. 

 
Representation of a Class 
 
[32] This Rule applies to a lawyer’s representation 
of named class representatives in a class action, 
whether or not the class has been certified.  For 
purposes of this Rule, an unnamed member of a 
plaintiff or a defendant class is not, by reason of that 
status, a client of a lawyer who represents or seeks 
to represent the class.  Thus, the lawyer does not need 
to obtain the consent of an unnamed class member 
before representing a client who is adverse to that 
person in an unrelated matter.  Similarly, a lawyer 
seeking to represent a party opposing a class action 
does not need the consent of any unnamed class 
member whom the lawyer represents in an unrelated 
matter in order to do so.  A lawyer representing a class 
or proposed class may owe civil duties to unnamed 
class members, and this Comment is not intended to 
alter those civil duties in any respect. 
 

                                            
48 Consultant’s Note: Adapted from DFT14.5 [32].  I have substituted the language the Commission approved by an 8-1-2 vote after lengthy deliberations and input from 
interested parties knowledgeable in class action law. See 9/28-29/07 KEM Meeting Notes, III.A., at ¶. 25. 
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Nonlitigation Conflicts 
 
[26] Conflicts of interest under paragraphs (a)(1) and 
(a)(2) arise in contexts other than litigation. For a 
discussion of directly adverse conflicts in transactional 
matters, see Comment [7]. Relevant factors in 
determining whether there is significant potential for 
material limitation include the duration and intimacy of the 
lawyer’s relationship with the client or clients involved, 
the functions being performed by the lawyer, the 
likelihood that disagreements will arise and the likely 
prejudice to the client from the conflict. The question is 
often one of proximity and degree. See Comment [8]. 
 

 
Nonlitigation Conflicts 
 
[26]49 Conflicts of interest under paragraphs (a)(1) 
and (a)(2) arise in contexts other than litigation.  For a 
discussion of directly adverse conflicts in transactional 
matters that are prohibited by paragraph (a)(1), see 
Comment [7].  Relevant factors in determining whether 
there is significant potential risk for material limitation as 
provided in paragraph (a)(2) include the duration and 
intimacy of the lawyer’s relationship with the client or 
clients involved, the functions being performed by the 
lawyer, the likelihood that disagreements will arise and 
the likely prejudice to the client from the conflict. The 
question is often one of proximity and degree. See 
Comment [8]. 
 

 
 
 
 

 
[27] For example, conflict questions may arise in estate 
planning and estate administration. A lawyer may be 
called upon to prepare wills for several family members, 
such as husband and wife, and, depending upon the 
circumstances, a conflict of interest may be present. In 

 
[27] For example, conflict questions may arise in estate 
planning and estate administration.  A lawyer may be 
called upon to prepare wills for several family members, 
such as husband and wife, and, depending upon the 
circumstances, a conflict of interest may be present.50 In 

 

                                            
49 Consultant’s Note: Changes made are for clarification.  No change in meaning is intended. 
50 Consultant’s Note: I’ve deleted the balance of the comment.  This is ABA Reporter’s guidance language but I’m not sure how it would be necessary to state the California 
rule here or how it would necessarily have an impact on the conflicts question. 
Mark has proposed the following in an attempt to salvage the balance of the MR Comment (though he does not feel strongly about it): 
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estate administration the identity of the client may be 
unclear under the law of a particular jurisdiction. Under 
one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. 
In order to comply with conflict of interest rules, the 
lawyer should make clear the lawyer’s relationship to the 
parties involved. 
 

estate administration the identity of the client may be 
unclear under the law of a particular jurisdiction. Under 
one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. 
In order to comply with conflict of interest rules, the 
lawyer should make clear the lawyer’s relationship to the 
parties involved. 
 

 
[28] Whether a conflict is consentable depends on the 
circumstances. For example, a lawyer may not represent 
multiple parties to a negotiation whose interests are 
fundamentally antagonistic to each other, but common 
representation is permissible where the clients are 
generally aligned in interest even though there is some 
difference in interest among them. Thus, a lawyer may 
seek to establish or adjust a relationship between clients 
on an amicable and mutually advantageous basis; for 
example, in helping to organize a business in which two 
or more clients are entrepreneurs, working out the 
financial reorganization of an enterprise in which two or 
more clients have an interest or arranging a property 
distribution in settlement of an estate. The lawyer seeks 
to resolve potentially adverse interests by developing the 
parties’ mutual interests. Otherwise, each party might 

 
[28] Whether a conflict that arises in a non-litigation 
context is consentable depends on the circumstances.  
For example, a lawyer may not represent multiple parties 
to a negotiation whose interests are fundamentally 
antagonistic to each other, but common joint 
representation is permissible where the clients are 
generally aligned in interest even though there is some 
difference in interest among them.  Thus, a lawyer may 
seek to establish or adjust a relationship between clients 
on an amicable and mutually advantageous basis; for 
example, in helping to organize a business in which two 
or more clients are entrepreneurs, working out the 
financial reorganization of an enterprise in which two or 
more clients have an interest or arranging a property 
distribution in settlement of an estate.  The lawyer seeks 
to resolve potentially adverse interests by developing the 

 

                                                                                                                                                                                                                                                                                        
[27] For example, conflict questions may arise in estate planning and estate administration.  A lawyer may be called upon to prepare wills for several family members, 
such as husband and wife, and, depending upon the circumstances, a conflict of interest may be present.50  In estate administration, the identity of the client is ordinarily 
the fiduciary and not the beneficiaries.  In order to comply with conflict of interest rules, the lawyer should clearly identify the lawyer's relationship to the parties involved. 

Dom disagrees with the addition of the two sentences and Raul would delete Comment [27] in its entirety. He states: I would drop Comment 27. The ABA version doesn't say 
much and there is no need to fill a void. California substantive law covers this area--e.g. that the client is the trust, not the beneficiaries, but the lawyer has fiduciary duties to 
beneficiaries. 
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have to obtain separate representation, with the 
possibility of incurring additional cost, complication or 
even litigation. Given these and other relevant factors, 
the clients may prefer that the lawyer act for all of them. 
 

parties’ mutual interests.  Otherwise, each party might 
have to obtain separate representation, with the 
possibility of incurring additional cost, complication or 
even litigation.  Given these and other relevant factors, 
the clients may prefer that the lawyer act for all of them.51 
 

   
(b) Representation of multiple clients in one matter.  

A lawyer shall not, without the informed written 
consent of each client: 

 
(1) Accept or continue representation of more 

than one client in a matter in which the 
interests of the clients potentially conflict; or 

 
(2) Accept or continue representation of more 

than one client in a matter in which the 
interests of the clients actually conflict. 

 
 
Special Considerations in Common Representation 
 
[29] In considering whether to represent multiple clients 
in the same matter, a lawyer should be mindful that if the 

 
Special Considerations in Common Joint 
Representation 
 
[29]52 When a lawyer represents multiple clients 

 
Paragraph (b):  Representation of multiple clients in a 
matter 
 
[10] When a lawyer represents multiple clients in a 

                                                                                                                                                                                                                                                                                        
51 Mark would revise the last sentence of comment [28] as follows: “Given these and other relevant factors, the clients may prefer that the lawyer act for all of them, in which 
case the lawyer must comply with paragraph (b).” 
52 Mark would revise Comment [29] as follows: 

[29] When a lawyer represents multiple clients in a single matter, the lawyer’s duties to one of the clients often can interfere with the full performance of the 
lawyer's duties es the lawyer owes to the other clients.  In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the 
joint representation fails because the potentially adverse interests cannot be reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the 
lawyer will be forced to withdraw from representing all of the clients if the joint representation fails. In some situations, the risk of failure is so great that multiple 
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common representation fails because the potentially 
adverse interests cannot be reconciled, the result can be 
additional cost, embarrassment and recrimination. 
Ordinarily, the lawyer will be forced to withdraw from 
representing all of the clients if the common 
representation fails. In some situations, the risk of failure 
is so great that multiple representation is plainly 
impossible. For example, a lawyer cannot undertake 
common representation of clients where contentious 
litigation or negotiations between them are imminent or 
contemplated. Moreover, because the lawyer is required 
to be impartial between commonly represented clients, 
representation of multiple clients is improper when it is 
unlikely that impartiality can be maintained. Generally, if 
the relationship between the parties has already 
assumed antagonism, the possibility that the clients’ 
interests can be adequately served by common 
representation is not very good. Other relevant factors 
are whether the lawyer subsequently will represent both 
parties on a continuing basis and whether the situation 
involves creating or terminating a relationship between 
the parties. 
 

in a single matter, the lawyer’s duties to one of the 
clients often can interfere with the full performance 
of the duties the lawyer owes to the other clients.53  
In considering whether to represent multiple clients in the 
same matter, a lawyer should be mindful that if the 
common joint representation fails because the potentially 
adverse interests cannot be reconciled, the result can be 
additional cost, embarrassment and recrimination. 
Ordinarily, the lawyer will be forced to withdraw from 
representing all of the clients if the common joint 
representation fails. In some situations, the risk of failure 
is so great that multiple representation is plainly 
impossible.  For example, a lawyer cannot undertake 
common joint representation of clients where contentious 
litigation or negotiations between them are imminent or 
contemplated.  Moreover, because the lawyer is required 
to be impartial between commonly jointly represented 
clients, representation of multiple clients is improper 
when it is unlikely that impartiality can be maintained.  
Generally, if the relationship between the parties has 
already assumed antagonism, the possibility that the 
clients’ interests can be adequately served by common 
joint representation is not very good.  Other relevant 
factors are whether the lawyer subsequently will 
represent both parties on a continuing basis and whether 

single matter, the lawyer’s duties to one of the clients 
often can interfere with the full performance of the 
duties the lawyer owes to the other clients.  As a 
result, Paragraph (b) applies when a lawyer represents 
multiple clients in a single matter, as when multiple 
clients intend to work cooperatively as co-plaintiffs or co-
defendants in a single litigation, or as co-participants to a 
transaction or other common enterprise.  Examples of a 
transaction or common enterprise include the formation 
of a business organization for multiple investors, the 
preparation of an ante-nuptial agreement for both parties, 
and the preparation of a post-nuptial agreement, a trust 
or wills, and the resolution of an “uncontested” marital 
dissolution, for both spouses.  In some situations, the 
employment of a single counsel might have benefits of 
convenience, economy or strategy, but paragraph (b) 
requires the lawyer to make disclosure to, and to obtain 
informed written consent from, each client whenever the 
lawyer knows or reasonably should know it is reasonably 
possible that the lawyer’s performance of the lawyer’s 
duties to one of the joint clients will or does interfere with 
the lawyer’s performance of the duties owed to another of 
the joint clients.  See Comment [36] with respect to the 
application of paragraph (b) to an insurer’s appointment 
of counsel to defend an insured. 

                                                                                                                                                                                                                                                                                        
representation is plainly impossible.  For example, a lawyer cannot undertake joint representation of clients where contentious litigation or negotiations between them are 
imminent or contemplated.  Moreover, because the lawyer is required to be impartial between jointly represented clients, representation of multiple clients is improper 
when it is unlikely that impartiality can be maintained.  Generally, if the relationship between the parties has already assumed antagonism, the possibility that the clients’ 
interests can be adequately served by joint representation is not likely. very good.  Other relevant factors include are whether the lawyer subsequently will represent both 
parties on a continuing basis and whether the situation involves creating or terminating a relationship between the parties. 

53 Taken verbatim from DFT14.5 [10]. 
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the situation involves creating or terminating a 
relationship between the parties. 
 

 

  
[29A]54 The following are examples of actual 
conflicts in representing multiple clients in a single 
matter that will preclude a lawyer from accepting or 
continuing a joint representation: (1) the lawyer 
receives conflicting instructions from the clients and 
the lawyer cannot follow one client’s instructions 
without violating another client’s instruction; (2) the 
clients have inconsistent interests or objectives so 
that it becomes impossible for the lawyer to advance 
one client’s interests or objectives without 
detrimentally affecting another client’s interests or 
objectives; (3) the clients have antagonistic positions 
and the lawyer’s duty requires the lawyer to advise 
each client about how to advance that client’s 
position relative to the other’s position, because the 
lawyer cannot be expected to exercise independent 
judgment in that circumstance; (4) the clients have 

[11] The following are examples of actual conflicts in 
representing multiple clients in a single matter:  (1) 
the lawyer receives conflicting instructions from the 
clients and the lawyer cannot follow one client’s 
instructions without violating another client’s 
instruction; (2) the clients have inconsistent interests 
or objectives so that it becomes impossible for the 
lawyer to advance one client’s interests or objectives 
without detrimentally affecting another client’s 
interests or objectives; (3) the clients have 
antagonistic positions and the lawyer’s duty requires 
the lawyer to advise each client about how to 
advance that client’s position relative to the other’s 
position, because the lawyer cannot be expected to 
exercise independent judgment in that circumstance; 
(4) the clients have inconsistent expectations of 
confidentiality because one client expects the lawyer 

                                            
54 Mark would revise Comment [29A] as follows and add it to the end of Comment [29]: 

eExamples of actual conflicts in representing multiple clients in the same a single matter that will likely preclude a lawyer from accepting or continuing a joint 
representation under paragraph (b) include situations in which  that will preclude a lawyer from accepting or continuing a joint representation: (1) the lawyer 
receives conflicting instructions from the clients and the lawyer cannot follow one client’s instructions without violating another client’s instruction; (2) the 
clients have inconsistent interests or objectives so that it becomes impossible for the lawyer to advance one client’s interests or objectives without 
detrimentally affecting another client’s interests or objectives; (3) the clients have antagonistic positions and the lawyer is obligated to ’s duty requires the 
lawyer to advise each client about how to advance that client’s position relative to the other’s position, because the lawyer cannot be expected to exercise 
independent judgment in that circumstance; (4) the clients have inconsistent expectations of confidentiality because because one client expects the lawyer to 
keep secret information that is material to the matter; (5) the lawyer has a preexisting relationship with one client that affects the lawyer’s independent 
professional judgment on behalf of the other client(s); and (6) the clients make inconsistent demands for the original file. 
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inconsistent expectations of confidentiality because 
one client expects the lawyer to keep secret 
information that is material to the matter; (5) the 
lawyer has a preexisting relationship with one client 
that affects the lawyer’s independent professional 
judgment on behalf of the other client(s); and (6) the 
clients make inconsistent demands for the original 
file.55 
 

to keep secret information that is material to the 
matter; (5) the lawyer has a preexisting relationship 
with one client that affects the lawyer’s independent 
professional judgment on behalf of the other 
client(s); and (6) the clients make inconsistent 
demands for the original file.  
 

 
[30] A particularly important factor in determining the 
appropriateness of common representation is the effect 
on client-lawyer confidentiality and the attorney-client 
privilege.  With regard to the attorney-client privilege, the 
prevailing rule is that, as between commonly represented 
clients, the privilege does not attach.  Hence, it must be 
assumed that if litigation eventuates between the clients, 
the privilege will not protect any such communications, 
and the clients should be so advised. 
 

 
[30] A particularly important factor in determining the 
appropriateness of common joint representation is the 
effect on client-lawyerlawyer-client confidentiality and the 
attorney-clientlawyer-client privilege.  With regard to the 
attorneylawyer-client privilege, the prevailing rule is that, 
although each client’s communications with the 
lawyer are protected as to third persons,56 as between 
commonly jointly represented clients, the privilege does 
not attach.  Hence, it must be assumed that if litigation 
eventuates results between the joint clients, the privilege 
will not protect any such communications, and the clients 
should be so advised.57 (See Evidence Code sections 
952 and 962.)58 
 

 
[12] A lawyer’s representation of two or more clients in 
a single matter can create potential confidentiality issues 
on which the lawyer must obtain each client’s informed 
written consent under paragraph (b).  First, although 
each client’s communications with the lawyer are 
protected as to third persons by the lawyer’s duty of 
confidentiality and the lawyer-client privilege, the 
communications might not be privileged in a civil dispute 
between the joint clients. (See Business and Professions 
Code section 6068(e)(1), Rule 1.6, and Evidence Code 
sections 952 and 962.)  Second, because the lawyer is 
obligated to make disclosures to each jointly represented 
client to the full extent required by Rule 1.4, and because 
the lawyer may not favor one joint client over any other, 
each joint client normally should expect that its 
communications with the lawyer will be shared with other 
jointly represented clients. 

                                                                                                                                                                                                                                                                                        
55 Taken verbatim from DFT14.5 [11]. 
56 Adapted from DFT14.5 [12]. 
57 Mark suggests the addition of “in writing” after “so advised.”  Dom disagrees. 
58 Citation adapted from DFT14.5 [12]. 
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[31] As to the duty of confidentiality, continued common 
representation will almost certainly be inadequate if one 
client asks the lawyer not to disclose to the other client 
information relevant to the common representation.  This 
is so because the lawyer has an equal duty of loyalty to 
each client, and each client has the right to be informed 
of anything bearing on the representation that might 
affect that client’s interests and the right to expect that 
the lawyer will use that information to that client’s benefit. 
See Rule 1.4.  The lawyer should, at the outset of the 
common representation and as part of the process of 
obtaining each client’s informed consent, advise each 
client that information will be shared and that the lawyer 
will have to withdraw if one client decides that some 
matter material to the representation should be kept from 
the other. In limited circumstances, it may be appropriate 
for the lawyer to proceed with the representation when 
the clients have agreed, after being properly informed, 
that the lawyer will keep certain information confidential. 
For example, the lawyer may reasonably conclude that 
failure to disclose one client’s trade secrets to another 
client will not adversely affect representation involving a 
joint venture between the clients and agree to keep that 
information confidential with the informed consent of both 
clients. 
 

 
[31] As to the duty of confidentiality, continued common 
joint representation will almost certainly be inadequate if 
one client asks the lawyer not to disclose to the other 
client information relevant to the common joint 
representation.59  This is so because the lawyer has an 
equal duty of loyalty to each client, and each client has 
the right to be informed of anything bearing on the 
representation that might affect that client’s interests and 
the right to expect that the lawyer will use that information 
to that client’s benefit. See Rule 1.4.  The lawyer should, 
at the outset of the common joint representation and as 
part of the process of obtaining each client’s informed 
consent, advise each client that information will be 
shared and that the lawyer will have to withdraw if one 
client decides that some matter material to the 
representation should be kept from the other.  In limited 
circumstances, it may be appropriate for the lawyer to 
proceed with the representation when the clients have 
agreed, after being properly informed, that the lawyer will 
keep certain information confidential.  For example, the 
lawyer may reasonably conclude that failure to disclose 
one client’s trade secrets to another client will not 
adversely affect representation involving a joint venture 
between the clients and agree to keep that information 
confidential with the informed consent of both clients. 
 

 
[9] If a conflict under paragraph (a) arises during a 
representation, the lawyer must in all events continue to 
protect the confidentiality of information of each affected 
client and former client.  Regarding former clients, see 
Rule 1.9(c). 
 

                                            
59 Mark notes: This is repetitive of #4 in Comment 29A. I think this  more fuller comment is better. This is an example why I changed the wording of Comment 29A to "likely" will 
preclude representation rather than the absolute prohibition in Bob's draft.  
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[32] When seeking to establish or adjust a relationship 
between clients, the lawyer should make clear that the 
lawyer’s role is not that of partisanship normally expected 
in other circumstances and, thus, that the clients may be 
required to assume greater responsibility for decisions 
than when each client is separately represented. Any 
limitations on the scope of the representation made 
necessary as a result of the common representation 
should be fully explained to the clients at the outset of the 
representation. See Rule 1.2(c). 
 

 
[32] When seeking to establish or adjust a relationship 
between clients, the lawyer should make clear that the 
lawyer’s role is not that of partisanship normally expected 
in other circumstances and, thus, that the clients may be 
required to assume greater responsibility for decisions 
than when each client is separately represented.  Any 
limitations on the scope of the representation made 
necessary as a result of the common joint representation 
should be fully explained to the clients at the outset of the 
representation. See Rule 1.2(c). 
 

 
[14] Even if the clients have a dispute about one 
aspect of the matter, there often remain issues about 
which they have aligned interests.  In litigation, for 
instance, joint clients might have an interest in presenting 
a unified front to the opposing party and in reducing their 
litigation expenses, but have an actual conflict about 
allocation of the proceeds of the litigation (for plaintiffs) or 
of liability (for defendants).  A lawyer might be able to 
benefit the clients by representing them on issues on 
which they have aligned interests while excluding from 
the scope of the representation the areas in which they 
have a dispute or different interests, subject to the 
informed written consent requirements of paragraph (b). 
See Rule 1.2 (c) (limiting the scope of representation). 
 

 
[33] Subject to the above limitations, each client in the 
common representation has the right to loyal and diligent 
representation and the protection of Rule 1.9 concerning 
the obligations to a former client. The client also has the 
right to discharge the lawyer as stated in Rule 1.16. 
 

 
[33] Subject to the above limitations, each client in the 
common joint representation has the right to the lawyer’s 
undivided loyalty and diligent representation and the 
protection of Rule 1.9 concerning the obligations to a 
former client.  The client also has the right to discharge 
the lawyer as stated in Rule 1.16.  If a jointly 
represented client terminates the lawyer-client 
relationship, the lawyer may not continue to 
represent the other jointly represented client or 
clients if the continued representation would be 
directly adverse to the client who terminated the 
representation unless the client terminating the 
representation consents or previously did so.60 

 
[9] If a conflict under paragraph (a) arises during a 
representation, the lawyer must in all events continue to 
protect the confidentiality of information of each affected 
client and former client.  Regarding former clients, see 
Rule 1.9(c). 
 
[15] A client, who has consented to a joint 
representation under paragraph (b), may terminate the 
lawyer's representation at any time with or without a 
reason.  If a jointly represented client terminates the 
lawyer-client relationship, the lawyer may not 
continue to represent the other jointly represented 
client or clients if the continued representation would 

                                            
60 Taken from DFT14.5 [15]. 
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be directly adverse to the client who terminated the 
representation unless the client terminating the 
representation consents or previously did so.   
 

   
[13] If a lawyer obtains the consent of multiple clients 
to the lawyer’s representation of them in a matter 
notwithstanding the existence of a potential conflict under 
paragraph (b)(1), the lawyer must obtain a new, informed 
written consent from each client pursuant to paragraph 
(b)(2) if a potential conflict becomes an actual conflict.  
Likewise, if a previously unanticipated or unidentified 
potential or actual conflict arises, the lawyer then must 
obtain consent of each client in the matter under 
paragraph (b)(1).  Clients may provide such consents in 
advance of the conflict arising, subject to the criteria set 
forth below in Comment [31]. 
 

 
Organizational Clients 
 
[34] A lawyer who represents a corporation or other 
organization does not, by virtue of that representation, 
necessarily represent any constituent or affiliated 
organization, such as a parent or subsidiary. See Rule 
1.13(a). Thus, the lawyer for an organization is not barred 
from accepting representation adverse to an affiliate in an 
unrelated matter, unless the circumstances are such that 

 
Organizational Clients 
 
[34] A lawyer who represents a corporation or other 
organization does not, by virtue of that representation, 
necessarily represent any constituent or affiliated 
organization, such as a parent or subsidiary. See Rule 
1.13(a). Thus, the lawyer for an organization is not barred 
from accepting representation adverse to an affiliate in an 
unrelated matter, unless the circumstances are such that 

 
Organizational Clients 
 
[33] A lawyer who represents an organization does not, 
by virtue of that representation alone, represent any 
constituent of the organization.  (See Rule 1.13(a).) The 
lawyer for an organization also does not, by virtue of that 
representation alone, represent any affiliated 
organization, such as a subsidiary or organization under 
common ownership.  The lawyer nevertheless could be 

                                                                                                                                                                                                                                                                                        
Mark notes: This is not clear and I do believe it is completely accurate. I assume Bob has Zador v.Kwan in mind, but that is a form of prospective conflict waiver that requires 
treatment under comment 33.  Better to drop this sentence given the limited time we have to work on this rule. 
Dom disagrees and would keep the sentence as drafted. 
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the affiliate should also be considered a client of the 
lawyer, there is an understanding between the lawyer 
and the organizational client that the lawyer will avoid 
representation adverse to the client’s affiliates, or the 
lawyer’s obligations to either the organizational client or 
the new client are likely to limit materially the lawyer’s 
representation of the other client. 
 

the affiliate should also be considered a client of the 
lawyer, there is an understanding between the lawyer 
and the organizational client that the lawyer will avoid 
representation adverse to the client’s affiliates, or the 
lawyer’s obligations to either the organizational client or 
the new client are likely to limit materially the lawyer’s 
representation of the other client. 
 

barred under case law from accepting a representation 
adverse to an affiliate of an organizational client, even in 
a matter unrelated to the lawyer’s representation of the 
client, under certain circumstances. 
 

 
[35] A lawyer for a corporation or other organization who 
is also a member of its board of directors should 
determine whether the responsibilities of the two roles 
may conflict. The lawyer may be called on to advise the 
corporation in matters involving actions of the directors. 
Consideration should be given to the frequency with 
which such situations may arise, the potential intensity of 
the conflict, the effect of the lawyer’s resignation from the 
board and the possibility of the corporation’s obtaining 
legal advice from another lawyer in such situations. If 
there is material risk that the dual role will compromise 
the lawyer’s independence of professional judgment, the 
lawyer should not serve as a director or should cease to 
act as the corporation’s lawyer when conflicts of interest 
arise. The lawyer should advise the other members of the 
board that in some circumstances matters discussed at 
board meetings while the lawyer is present in the 
capacity of director might not be protected by the 
attorney-client privilege and that conflict of interest 
considerations might require the lawyer’s recusal as a 
director or might require the lawyer and the lawyer’s firm 
to decline representation of the corporation in a matter. 
 

 
[35] A lawyer for a corporation or other organization who 
is also a member of its board of directors (or a lawyer 
for another type of organization who has 
corresponding fiduciary duties to it) should determine 
whether the responsibilities of the two roles may conflict.  
The lawyer may be called on to advise the corporation in 
matters involving actions of the directors.  Consideration 
should be given to the frequency with which such 
situations may arise, the potential intensity of the conflict, 
the effect of the lawyer’s resignation from the board and 
the possibility of the corporation’s obtaining legal advice 
from another lawyer in such situations.  If there is 
material risk that the dual role will compromise the 
lawyer’s independence of professional judgment, the 
lawyer should not serve as a director or should cease to 
act as the corporation’s lawyer when conflicts of interest 
arise.  The lawyer should advise the other members of 
the board that in some circumstances matters discussed 
at board meetings while the lawyer is present in the 
capacity of director might not be protected by the 
attorney-clientlawyer-client privilege and that conflict of 
interest considerations might require the lawyer’s recusal 
as a director or might require the lawyer and the lawyer’s 
firm to decline representation of the corporation in a 

 
[34] A lawyer for a corporation who also is a member of 
its board of directors (or a lawyer for another type of 
organization who has corresponding fiduciary duties 
to it) should determine whether it is reasonably 
foreseeable that the responsibilities of the two roles might 
conflict, for example, because, as its lawyer, he or she 
might be called on to advise the corporation on matters 
involving actions of the directors.  The lawyer should 
consider such things as the frequency with which these 
situations might arise, the potential materiality of the 
conflict to the lawyer’s performance of his or her duties 
as a lawyer, and the possibility of the corporation 
obtaining legal advice from another lawyer in these 
situations.  If there is material risk that the dual role will 
compromise the lawyer’s ability to perform any of his or 
her duties to the client, the lawyer should not serve as a 
director or should cease to act as the corporation’s 
lawyer.  The lawyer should advise the other members of 
the board whenever matters discussed at board meetings 
while the lawyer is present in the capacity of director 
might not be protected by the attorney-client privilege, 
and that conflict of interest considerations might require 
the lawyer to withdraw as a director or might require the 
lawyer and the lawyer’s firm to decline representation of 
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matter. 
 

the corporation in a matter. 
 

  
Insurance Defense61 
 
[36]62 In State Farm Mutual Automobile Insurance 
Company v. Federal Insurance Company (1999) 72 
Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court held 
that the predecessor to paragraph (c) (a)(1) was 
violated when a lawyer, retained by an insurer to 
defend one63 suit against an insured, filed a direct 
action against the same insurer in an unrelated 
action without securing the insurer’s consent.  
Notwithstanding State Farm, paragraphs (a)(1) and 
(c) does not apply to the relationship between an 
insurer and a lawyer when, in each matter,64 the 
insurer’s interest is only as an indemnity provider 
and not as a direct party to the action. 
 

 
Insurance Defense 
 
[35] In State Farm Mutual Automobile Insurance 
Company v. Federal Insurance Company (1999) 72 
Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court held 
that the predecessor to paragraph (c) was violated 
when a lawyer, retained by an insurer to defend one 
suit against an insured, filed a direct action against 
the same insurer in an unrelated action without 
securing the insurer’s consent.  Notwithstanding 
State Farm, paragraphs (a) and (c) do not apply to the 
relationship between an insurer and a lawyer when, 
in each matter, the insurer’s interest is only as an 
indemnity provider and not as a direct party to the 
action. 
 

 
[37] Paragraph (b)(a)(2) is not intended to modify the 
tripartite relationship among a lawyer, an insurer, 
and an insured that is created when the insurer 

[36] Paragraph (b) is not intended to modify the 
tripartite relationship among a lawyer, an insurer, 
and an insured that is created when the insurer 

                                            
61 Comments [36] and [37] are adapted from DFT14.5 [35] and [36]. 
 Consultant’s Recommendation: I would move these Comments and their heading to directly after Comment [33], and renumber them [33A] and [33B], respectively. 
62 Mark states: I am not sure how this decision would apply under the Model Rule 1.7. What about 1.7(a)(2)? We are better off saying the same thing about the situation in State 
Farm as we say in Comment 37 about the tripartite relationship – paragraph (a)(1) is not intended to change the result in that case. 
63 Raul would substitute “a” for “one”. 
64 Raul would delete “in each matter.” 
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appoints the lawyer to represent the insured under 
the contract between the insurer and the insured.  
Although the lawyer’s appointment by the insurer 
makes the insurer and the insured the lawyer’s joint 
clients in the matter, the appointment does not by 
itself create a potential conflict of interestsignificant 
risk that the representation of the insured, insurer, or 
both will be materially limited for the lawyer under 
paragraph (b)(a)(2). 
 

appoints the lawyer to represent the insured under 
the contract between the insurer and the insured.  
Although the lawyer’s appointment by the insurer 
makes the insurer and the insured the lawyer’s joint 
clients in the matter, the appointment does not by 
itself create a potential conflict of interest for the 
lawyer under paragraph (b). 
 

  
Public Service 

 
[38]65 For special rules governing membership in 
a legal service organization, see Rule 6.3; for 
participation in law related activities affecting client 
interests, see Rule 6.4; and for work in conjunction 
with certain limited legal services programs, see Rule 
6.5. 
 

 
Public Service 
 
[37] For special rules governing membership in a 
legal service organization, see Rule 6.3; for 
participation in law related activities affecting client 
interests, see Rule 6.4; and for work in conjunction 
with certain limited legal services programs, see Rule 
6.5. 
 

 

                                            
65 Adapted from DFT14.5 [37]. 
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Rule 1.7:  Conflict Of Interest: Current Clients 
 
(a) Representation of directly adverse clients.  A lawyer shall not, without the 

informed written consent of each client:1 
 

(1) accept or continue representation of a client if the representation will 
be directly adverse to another client the lawyer currently represents in 
another matter; or 

 
(2) while representing a client, accept in another matter the representation 

of a person or organization who, in the first matter, is directly adverse 
to the lawyer’s client.2 

 
(b) Representation of multiple clients in one matter.  A lawyer shall not, without 

the informed written consent of each client: 
 

(1) Accept or continue representation of more than one client in a matter in 
which the interests of the clients potentially conflict; or 

 
(2) Accept or continue representation of more than one client in a matter in 

which the interests of the clients actually conflict. 
 
(c) Personal relationships and interests.  A lawyer shall not accept or continue 

representation of a client without the client’s informed written consent 
where: 

 
(1) the lawyer has a legal, business, financial, professional, or personal 

relationship with a party or witness in the same matter; or 
 

(2) the lawyer knows or reasonably should know that: 
 

(a) the lawyer previously had a legal, business, financial, 
professional, or personal relationship with a party or witness in 
the same matter; and 

 
(b) the previous relationship would substantially affect the lawyer’s 

representation; or 
 

                                                 
1 The informed written consent standard has been moved from what now is paragraph (a)(1) 
into the introduction so that it applies to subparagraphs (1) and (2) without the need for 
repetition.  This makes no substantive change because the informed written consent standard 
was part of what previously was paragraph (c). 
 
2 The comparison is to former paragraph (c). 
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(3) the lawyer has or had a legal, business, financial, professional, or 
personal relationship with another person or entity and the lawyer 
knows or reasonably should know that either the relationship or the 
person or entity would be affected substantially by resolution of the 
matter; or 

 
(4) the lawyer has or had a legal, business, financial, or professional 

interest in the subject matter of the representation. 
 

(d) Relationships with another Lawyer.  A lawyer shall not accept or continue 
representation of a client without the client’s informed written consent 
where the lawyer knows that: 

 
(1) a lawyer or law firm representing a party or witness in the matter has a 

lawyer-client relationship with the lawyer, the lawyer’s law firm, or 
another lawyer in the lawyer’s law firm; or 

 
(2) a lawyer representing a party or witness in the matter is a spouse, 

parent or sibling of the lawyer, or has a cohabitational or intimate 
personal relationship with the lawyer or with another lawyer in the 
lawyer’s law firm. 

 
Comment 
 
General Principles Applicable to All Conflicts Rules (Rules 1.7, 1.8 series, and 1.9) 
 
[1] This rule and the other conflict rules seek to protect a lawyer’s ability to 
carry out the lawyer’s basic fiduciary duties to each client.  For the purpose of 
considering whether the lawyer’s duties to a client or other person could impair 
the lawyer’s ability to fulfill the lawyer’s duties to another client, a lawyer should 
consider all of the following: (1) the duty of undivided loyalty (including the duty 
to handle client funds and property as directed by the client); (2) the duty to 
exercise independent professional judgment for the client’s benefit, not 
influenced by the lawyer’s duties to or relationships with others, and not 
influenced by the lawyer’s own interests; (3) the duty to maintain the 
confidentiality of client information; (4) the duty to represent the client 
competently within the bounds of the law; and (5) the duty to make full and 
candid disclosure to the client of all information and developments material to the 
client’s understanding of the representation and its control and direction of the 
lawyer. See Rule 1.2(a) regarding the allocation of authority between lawyer and 
client. 
 
[2] The first step in a lawyer’s conflict analysis is to identify his or her client(s) 
in a current matter or potential client(s) in a new matter.  In considering his or her 
ability to fulfill the foregoing duties, a lawyer should also be mindful of the scope 
of each relevant representation of a client or proposed representation of a 
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potential client.  Only then can the lawyer determine whether a conflict rule 
prohibits the representation, or permits the representation subject to a disclosure 
to the client or the informed written consent of the client or a former client.  
Determining whether a conflict exists may also require the lawyer to consult 
sources of law other than these Rules.   
 
[3] This rule describes a lawyer’s duties to current clients.  Additional specific 
rules regarding current clients are set out in Rules 1.8.1 to [1.8.12].  For conflicts 
duties to former clients, see Rule 1.9. For conflicts of interest involving 
prospective clients, see Rule 1.18.  For definitions of “informed consent” and 
“written,” see Rule 1.0.1(e) and (b). See also Comments [26] – [30] to this Rule.  
 
 
Lawyer Acting in Dual Roles 
 
[4] A lawyer might owe fiduciary duties in capacities other than as a lawyer that 
could conflict with the duties the lawyer owes to clients or former clients, such as 
fiduciary duties arising from a lawyer’s service as a trustee, executor, or 
corporate director.  (See, e.g., William H. Raley Co, Inc. v. Superior Court (1983) 
149 Cal.App.3d 1042 [197 Cal.Rptr. 232].) 
 
 
Paragraph (a):  Representation Directly Adverse to Current Client 
 
[5] A lawyer owes a duty of undivided loyalty to each current client.  As a 
result, a lawyer who represents Client A cannot accept the representation of 
Client B if the lawyer’s work for Client B will be directly adverse to Client A, 
without first obtaining the informed written consent of both A and B.  Paragraph 
(a)(1) encompasses those situations in which a lawyer is asked to act as an 
advocate or counselor in a matter against a person or organization the lawyer 
represents in another matter, even when the matters are wholly unrelated.  The 
duty of loyalty reflected in paragraph (a)(1) applies equally in transactional and 
litigation matters.  For example, a lawyer may not represent the seller of a 
business in negotiations when the lawyer represents the buyer in another matter, 
even if unrelated, without the informed written consent of each client.  Paragraph 
(a)(1) would apply even if the parties to the transaction expect to, or are, working 
cooperatively toward a goal of common interest to them.  (If a lawyer proposes to 
represent two or more parties concerning the same negotiation or lawsuit, the 
situation should be analyzed under paragraph (b), not paragraph (a).  As an 
example, if a lawyer proposes to represent two parties concerning a transaction 
between them, the lawyer should consult paragraph (b).) 
 
[6] Paragraph (a)(1) applies only to engagements in which the lawyer’s work in 
a matter is directly adverse to a current client in any matter.  The term “direct 
adversity” reflects a balancing of competing interests.  The primary interest is to 
prohibit a lawyer from taking actions “adverse” to his or her client and thus 
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inconsistent with the client's reasonable expectation that the lawyer will be loyal 
to the client.  The word “direct” limits the scope of the rule to take into account 
the public policy favoring the right to select counsel of one’s choice and the 
reality that the conflicts rules, if construed overly broadly, could become 
unworkable.  As a consequence of this balancing and the variety of situations in 
which the issue can arise, there is no single definition of when a lawyer’s actions 
are directly adverse to a current client for purposes of this Rule. 
 
[7] Generally speaking, a lawyer’s work on a matter will not be directly adverse 
to a person if that person is not a party to the matter, even if the non-party’s 
interests could be affected adversely by the outcome of the matter.  However, in 
some situations, a lawyer’s work could be directly adverse to a non-party if that 
non-party is an identifiable target of a litigation or non-litigation representation, or 
a competitor for a particular transaction (as would occur, for example, if one 
client were in competition with another of the lawyer’s clients on other matters to 
purchase or lease an asset or to acquire an exclusive license).  Similarly, direct 
adversity can arise when a lawyer cross-examines a non-party witness who is the 
lawyer’s client in another matter, if the examination is likely to harm or embarrass 
the witness.  (See Hernandez v. Paicius (2003) 109 Cal.App.4th 452, 463-469 [134 
Cal.Rptr.2d 756, 764-767].) 
 
[8] Not all representations that might be harmful to the interests of a client 
create direct adversity governed by paragraph (a)(1).  The following are among 
the instances that ordinarily would not constitute direct adversity: (1) the 
representation of business competitors in different matters, even if a positive 
outcome for one might strengthen its competitive position against the other; (2) a 
representation adverse to a non-client where another client of the lawyer is 
interested in the financial welfare or the profitability of the non-client, as might 
occur, e.g., if a client is the landlord of, or a lender to, the non-client; (3) working 
for an outcome in litigation that would establish precedent economically harmful 
to another current client who is not a party to the litigation; (4) representing 
clients having antagonistic positions on the same legal question that has arisen 
in different cases, unless doing so would interfere with the lawyer’s ability to 
represent either client competently, as might occur, e.g., if the lawyer were 
advocating inconsistent positions in front of the same tribunal; and (5) 
representing two clients who have a dispute with one another if the lawyer’s work 
for each client concerns matters other than the dispute. 
 
[8A] Paragraph (a)(2) addresses a second loyalty violation.  A lawyer who 
represents a client against an adversary would seem to be disloyal to the client 
by accepting the representation of the adversary, even in an unrelated matter.  As 
a result, paragraph (a)(2) identifies as a conflict the situation in which a lawyer, 
who represents client A in a matter adverse to B, is asked by B for representation 
on another matter.  The purposes of paragraph (a)(2) include (1) ensuring that 
client A’s relationship with, and trust in, the lawyer are not disturbed by the 
lawyer accepting the representation of client A’s adversary, B, without A’s 
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informed written consent; and (2) ensuring that B understands that the lawyer will 
continue to owe all of his or her duties in the first matter solely to A, 
notwithstanding the lawyer’s representation of B on another matter.  If B were to 
seek to retain the lawyer in a matter directly adverse to A, then paragraph (a)(1) 
would apply, not paragraph (a)(2) (c). As with paragraph (a)(1), the duty of loyalty 
reflected in paragraph (a)(2) applies equally in transactional an litigation matters.3  
 
 
[9] If a conflict under paragraph (a) arises during a representation, the lawyer 
must in all events continue to protect the confidentiality of information of each 
affected client and former client.  Regarding former clients, see Rule 1.9(c). 
 
Paragraph (b):  Representation of multiple clients in a matter 
 
[10] When a lawyer represents multiple clients in a single matter, the lawyer’s 
duties to one of the clients often can interfere with the full performance of the 
duties the lawyer owes to the other clients.  As a result, Paragraph (b) applies 
when a lawyer represents multiple clients in a single matter, as when multiple 
clients intend to work cooperatively as co-plaintiffs or co-defendants in a single 
litigation, or as co-participants to a transaction or other common enterprise.  
Examples of a transaction or common enterprise include the formation of a 
business organization for multiple investors, the preparation of an ante-nuptial 
agreement for both parties, and the preparation of a post-nuptial agreement, a 
trust or wills, and the resolution of an “uncontested” marital dissolution, for both 
spouses.  In some situations, the employment of a single counsel might have 
benefits of convenience, economy or strategy, but paragraph (b) requires the 
lawyer to make disclosure to, and to obtain informed written consent from, each 
client whenever the lawyer knows or reasonably should know it is reasonably 
possible that the lawyer’s performance of the lawyer’s duties to one of the joint 
clients will or does interfere with the lawyer’s performance of the duties owed to 
another of the joint clients.  See Comment [36] with respect to the application of 
paragraph (b) to an insurer’s appointment of counsel to defend an insured. 
 
[11] The following are examples of actual conflicts in representing multiple 
clients in a single matter:  (1) the lawyer receives conflicting instructions from the 
clients and the lawyer cannot follow one client’s instructions without violating 
another client’s instruction; (2) the clients have inconsistent interests or 
objectives so that it becomes impossible for the lawyer to advance one client’s 
interests or objectives without detrimentally affecting another client’s interests or 
objectives; (3) the clients have antagonistic positions and the lawyer’s duty 
requires the lawyer to advise each client about how to advance that client’s 
position relative to the other’s position, because the lawyer cannot be expected 
to exercise independent judgment in that circumstance; (4) the clients have 
                                                 
3 The comparison is to former Comment [16].  The Comment paragraphs will need to be renumbered, including the 
internal cross-references, once the Commission completes its drafting. 
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inconsistent expectations of confidentiality because one client expects the lawyer 
to keep secret information that is material to the matter; (5) the lawyer has a 
preexisting relationship with one client that affects the lawyer’s independent 
professional judgment on behalf of the other client(s); and (6) the clients make 
inconsistent demands for the original file.  
 
[12] A lawyer’s representation of two or more clients in a single matter can 
create potential confidentiality issues on which the lawyer must obtain each 
client’s informed written consent under paragraph (b).  First, although each 
client’s communications with the lawyer are protected as to third persons by the 
lawyer’s duty of confidentiality and the lawyer-client privilege, the 
communications might not be privileged in a civil dispute between the joint 
clients. (See Business and Professions Code section 6068(e)(1), Rule 1.6, and 
Evidence Code sections 952 and 962.)  Second, because the lawyer is obligated 
to make disclosures to each jointly represented client to the full extent required 
by Rule 1.4, and because the lawyer may not favor one joint client over any other, 
each joint client normally should expect that its communications with the lawyer 
will be shared with other jointly represented clients. 

 
[13] If a lawyer obtains the consent of multiple clients to the lawyer’s 
representation of them in a matter notwithstanding the existence of a potential 
conflict under paragraph (b)(1), the lawyer must obtain a new, informed written 
consent from each client pursuant to paragraph (b)(2) if a potential conflict 
becomes an actual conflict.  Likewise, if a previously unanticipated or 
unidentified potential or actual conflict arises, the lawyer then must obtain 
consent of each client in the matter under paragraph (b)(1).  Clients may provide 
such consents in advance of the conflict arising, subject to the criteria set forth 
below in Comment [31]. 
 
[14] Even if the clients have a dispute about one aspect of the matter, there 
often remain issues about which they have aligned interests.  In litigation, for 
instance, joint clients might have an interest in presenting a unified front to the 
opposing party and in reducing their litigation expenses, but have an actual 
conflict about allocation of the proceeds of the litigation (for plaintiffs) or of 
liability (for defendants).  A lawyer might be able to benefit the clients by 
representing them on issues on which they have aligned interests while 
excluding from the scope of the representation the areas in which they have a 
dispute or different interests, subject to the informed written consent 
requirements of paragraph (b). See Rule 1.2 (c) (limiting the scope of 
representation). 
 
[15] A client, who has consented to a joint representation under paragraph (b), 
may terminate the lawyer's representation at any time with or without a reason.  If 
a jointly represented client terminates the lawyer-client relationship, the lawyer 
may not continue to represent the other jointly represented client or clients if the 
continued representation would be directly adverse to the client who terminated 
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the representation unless the client terminating the representation consents or 
previously did so.   
 
Paragraph (c):  Representation of an Adverse Party. 
 
[16] [reserved]  
 
Paragraph (c) (d):  Personal Relationships and Interests 
 
[17] A lawyer’s personal relationships and interests might interfere with the 
lawyer’s full performance of the duties owed to a client. As result, paragraph (c) 
requires a lawyer to obtain a client’s informed written consent when the lawyer 
has any of certain present or past relationships with others.  The purpose of this 
requirement is to permit the client or potential client to make a more informed 
decision about whether and on what conditions to retain, or continue to retain, 
the lawyer.  Paragraph (c) applies in litigation and in non-litigation 
representations. 
 
[18] A lawyer also should not allow his or her own interests to have an adverse 
effect on the representation of a client. Paragraph (c)(_)4 requires a lawyer to 
obtain the client’s informed written consent when the lawyer has an interest in 
the subject matter of the representation.  Examples of this include the following: 
(1) a lawyer would have a legal interest if the lawyer is a party to a contract being 
litigated; (2) a lawyer would have a business and financial interest if the lawyer 
represents a client in litigation with a corporation in which the lawyer is a 
shareholder; and (3) a lawyer would have a professional interest if the lawyer 
represents a landlord in lease negotiations with a professional organization of 
which the lawyer is a member.  Some situations might come within more than one 
of the paragraph (c) categories, such as when the subject of a representation 
might raise questions about the lawyer’s own conduct, including questions about 
the correctness of the lawyer’s earlier advice to the client; this situation would be 
governed by paragraph (c)(_) unless the lawyer and client have agreed to take a 
common position, as might occur, for example, in response to a motion for 
discovery sanctions.  See Rules 1.8.1 through 1.8.12 for additional rules 
pertaining to other personal interest conflicts, including business transactions 
with clients, and Rule 3.7 concerning lawyer as witness. 
 
[19] When a lawyer owns an interest in a publicly-traded investment vehicle, 
such as a mutual fund, paragraph (c)(_) does not require the lawyer to investigate 
whether the investment vehicle owns an interest in parties to a matter.  However, 
if the lawyer knows that a publicly-traded investment vehicle in which the lawyer 
owns an interest owns an interest in a party to the matter, the lawyer must 

                                                 
4 This draft does not identify the paragraph (c) subparagraph, which will have to be done once the Commission 
finalizes paragraph (c).  This also might require some reordering of the paragraph (c) Comments. 
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disclose the interest to the client and obtain the client’s informed written consent 
to the lawyer’s continued representation of the client.  
 
[20] Paragraph (c)(_) requires a lawyer to obtain the informed written consent of 
the lawyer’s client if the lawyer has been having, or when the lawyer decides to 
have, substantive discussions concerning possible employment with an 
opponent of the lawyer’s client or with a lawyer or law firm representing the 
opponent. 
 
[21] Paragraph (c) applies only to a lawyer’s own relationships and interests, 
except: (1) when the lawyer knows that another lawyer in the same firm as the 
lawyer has or had a relationship with another party or witness, or has or had an 
interest in the subject matter of the representation; or (2) as stated in paragraph 
(c)(_). See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are 
not imputed to other lawyers in a law firm). 
 
[22] Paragraph (c) requires informed written consent only from current clients.  
Rule 1.9 specifies when a lawyer must obtain informed written consent from a 
former client. 
 
[23] Paragraph (a)(1) applies, rather than paragraph (c)(_), whenever a 
representation is directly adverse to another current client of the lawyer. (See 
Comment [5] to this Rule.) 
 
Prohibited and Required Representations5 

 
[24] There are some situations governed by this Rule for which a lawyer cannot 
obtain effective client consent.  These include at least the following: (1) when the 
lawyer cannot provide competent representation to each affected client (See Rule 
1.8.8(a)); (2) when the lawyer cannot make an adequate disclosure, for example, 
because of confidentiality obligations to another client or former client (See 
Business and Professions Code section 6068(e)(1) and Rule 1.6); (3) when the 
representation would involve the assertion of a claim by one client against 
another client, where the lawyer is asked to represent both clients in that matter. 
(See Woods v. Superior Court (1983) 149 Cal.App.3d 931 [107 Cal.Rptr. 185] [“the 
attorney of a family-owned business, corporate or otherwise, should not 
represent one owner against the other in a [marital] dissolution action”]; Klemm 
v. Superior Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] [attorney may 
not represent parties at hearing or trial when those parties’ interests in the matter 
are in actual conflict]; and Forrest v. Baeza (1997) 58 Cal.App.4th 65 [67 
Cal.Rptr.2d 857] [attorney may not represent both a closely-held corporation and 
directors/shareholders who are accused of wrongdoing or whose interests are 
otherwise adverse to the corporation]); and (4) when the person who grants 

                                                 
5 The prior heading correctly described Comment [24] but not [25]. 
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consent lacks capacity or authority. (See Civil Code section 38; and see Rule 1.14 
regarding clients with diminished capacity.) 
 
[25] If a lawyer seeks permission from a tribunal to terminate a representation 
and that permission is denied, the lawyer is obligated to continue the 
representation even if the representation creates a conflict to which not all 
affected clients have given consent, and even if the lawyer has a conflict to which 
client consent is not available.  (See Rule 1.16(c).) 
 
Disclosure and Informed Written Consent 
 
[26] Informed written consent requires the lawyer to disclose in writing to each 
affected client the relevant circumstances and the actual and reasonably 
foreseeable adverse consequences to the client or former client. See Rule 
1.0.1(e) (informed written consent).  The facts and explanation the lawyer must 
disclose will depend on the nature of the potential or actual conflict and the 
nature of the risks involved for the client or potential client.  When undertaking 
the representation of multiple clients in a single matter, the information must 
include the implications of the joint representation, including possible effects on 
loyalty, and the confidentiality and lawyer-client privilege issues described in 
Comment [12] to this Rule. 
 
[27] The requirement of a writing does not supplant the need in most cases for 
the lawyer to talk with the client, to explain the risks and advantages, if any, of 
representation burdened with a conflict of interest, as well as reasonably 
available alternatives, and to afford the client a reasonable opportunity to 
consider the risks and alternatives and to raise questions and concerns. Rather, 
the writing is required in order to impress upon clients the seriousness of the 
decision the client is being asked to make and to avoid disputes or ambiguities 
that might later occur in the absence of a writing. 
 
[28] A disclosure and an informed written consent are sufficient for purposes of 
this Rule only for so long as the material facts and circumstances remain 
unchanged.  With any material change, the lawyer may not continue the 
representation without making a new written disclosure to each affected client 
and obtaining a new written consent. 
 
[29] If the lawyer is required by this Rule or another Rule to make a disclosure, 
but the lawyer cannot do so without violating a duty of confidentiality, then the 
lawyer may not accept or continue the representation for which the disclosure 
would be required.  (See, e.g., Business and Professions Code section 6068(e)(1), 
Rule 1.6.)  A lawyer might be prevented from making a required disclosure 
because of a duty of confidentiality to former, current or potential clients, 
because of other fiduciary relationships such as service on a board directors, or 
because of contractual or court-ordered restrictions. 
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[30] In some situations, Rule 1.13(g) limits who has authority to grant consent 
on behalf of an organization.  
 
Consent to Future Conflict 
 
[31] Lawyers may ask clients to give advance consent to conflicts that might 
arise in the future, but a client’s consent must be “informed” to comply with this 
Rule.  A lawyer would have a conflict of interest in accepting or continuing a 
representation under a consent that does not comply with this Rule.  Determining 
whether a client’s advance consent is “informed,” and thus complies with this 
Rule, is a fact-specific inquiry that will depend first on the factors discussed in 
Comment [26] (informed written consent).  However, an advance consent can 
comply with this Rule even where the lawyer cannot provide all the information 
and explanation Comment [26] ordinarily requires.  A lawyer’s disclosure to a 
client must include: (i) a disclosure to the extent known of facts and reasonably 
foreseeable consequences; and (ii) an explanation that the lawyer is requesting 
the client to consent to a possible future conflict that would involve future facts 
and circumstances that to a degree cannot be known when the consent is 
requested.  The lawyer also must disclose to the client whether the consent 
permits the lawyer to be adverse to the client on any matter in the future, whether 
the consent permits the lawyer to be adverse to the client in the current or in 
future litigation, and whether there will be any limits on the scope of the consent.  
Whether an advance consent complies with this Rule ordinarily also can depend 
on such things as the following: (1) the comprehensiveness of the lawyer’s 
explanation of the types of future conflicts that might arise and of the actual and 
reasonably foreseeable adverse consequences to the client; (2) the client’s 
degree of experience as a user of the legal services, including experience with 
the type of legal services involved in the current representation; (3) whether the 
client has consented to the use of an adequate ethics screen and whether the 
screen was timely and effectively instituted and fully maintained; (4) whether 
before giving consent the client either was represented by an independent lawyer 
of the client’s choice, or was advised in writing by the lawyer to seek the advice 
of an independent lawyer of the client’s choice and was given a reasonable 
opportunity to seek that advice; (5) whether the consent is limited to future 
conflicts unrelated to the subject of the representation; and (6) the client’s ability 
to understand the nature and extent of the advance consent.  A client’s ability to 
understand the nature and extent of the advance consent might depend on 
factors such as the client’s education and language skills.  An advance consent 
normally will comply with this Rule if it is limited to a particular type of conflict 
with which the client already is familiar.  An advance consent normally will not 
comply with this Rule if it is so general and open-ended that it would be unlikely 
that the client understood the potential adverse consequences of granting 
consent.  However, even a general and open-ended advance consent can be in 
compliance when given by an experienced user of the type of legal services 
involved that was independently represented regarding the consent.  In any case, 
advance consent will not be in compliance in the circumstances described in 

166



RRC – Rule 1.7 [3-310] 
Rule – Draft 14.5 (01/11/10)RLK – CLEAN 

January 22-23, 2009 Meeting; Agenda Item V.A. 

RRC - 3-310 [1-7] - Rule - DFT 14.5 (01-11-10)RLK - CLEAN-BOLD.doc Page 11 of 12 Printed: February 10, 2010 

Comment [24] (prohibited representations). See Rule 1.0.1(g) (“informed 
consent”).  A lawyer who obtains an effective advance consent from a client will 
have all the duties of a lawyer to that client except as expressly limited by the 
consent.  A lawyer cannot obtain an advance consent to incompetent 
representation.  See Rule 1.8.8.     
 
Representation of a Class 
 
[32] This Rule applies to a lawyer’s representation of named class 
representatives in a class action, whether or not the class has been certified.  For 
purposes of this Rule, an unnamed member of a plaintiff or a defendant class is 
not, by reason of that status, a client of a lawyer who represents or seeks to 
represent the class.  Thus, the lawyer does not need to obtain the consent of an 
unnamed class member before representing a client who is adverse to that 
person in an unrelated matter.  Similarly, a lawyer seeking to represent a party 
opposing a class action does not need the consent of any unnamed class 
member whom the lawyer represents in an unrelated matter in order to do so.  A 
lawyer representing a class or proposed class may owe civil duties to unnamed 
class members, and this Comment is not intended to alter those civil duties in 
any respect. 
 
Organizational Clients 
 
[33] A lawyer who represents an organization does not, by virtue of that 
representation alone, represent any constituent of the organization.  (See Rule 
1.13(a).) The lawyer for an organization also does not, by virtue of that 
representation alone, represent any affiliated organization, such as a subsidiary 
or organization under common ownership.  The lawyer nevertheless could be 
barred under case law from accepting a representation adverse to an affiliate of 
an organizational client, even in a matter unrelated to the lawyer’s representation 
of the client, under certain circumstances. 
 
[34] A lawyer for a corporation who also is a member of its board of directors (or 
a lawyer for another type of organization who has corresponding fiduciary duties 
to it) should determine whether it is reasonably foreseeable that the 
responsibilities of the two roles might conflict, for example, because, as its 
lawyer, he or she might be called on to advise the corporation on matters 
involving actions of the directors.  The lawyer should consider such things as the 
frequency with which these situations might arise, the potential materiality of the 
conflict to the lawyer’s performance of his or her duties as a lawyer, and the 
possibility of the corporation obtaining legal advice from another lawyer in these 
situations.  If there is material risk that the dual role will compromise the lawyer’s 
ability to perform any of his or her duties to the client, the lawyer should not 
serve as a director or should cease to act as the corporation’s lawyer.  The lawyer 
should advise the other members of the board whenever matters discussed at 
board meetings while the lawyer is present in the capacity of director might not 

167



RRC – Rule 1.7 [3-310] 
Rule – Draft 14.5 (01/11/10)RLK – CLEAN 

January 22-23, 2009 Meeting; Agenda Item V.A. 

RRC - 3-310 [1-7] - Rule - DFT 14.5 (01-11-10)RLK - CLEAN-BOLD.doc Page 12 of 12 Printed: February 10, 2010 

be protected by the attorney-client privilege, and that conflict of interest 
considerations might require the lawyer to withdraw as a director or might require 
the lawyer and the lawyer’s firm to decline representation of the corporation in a 
matter. 
 
Insurance Defense 
 
[35] In State Farm Mutual Automobile Insurance Company v. Federal Insurance 
Company (1999) 72 Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court held that the 
predecessor to paragraph (c) was violated when a lawyer, retained by an insurer 
to defend one suit against an insured, filed a direct action against the same 
insurer in an unrelated action without securing the insurer’s consent.  
Notwithstanding State Farm, paragraphs (a) and (c) do not apply to the 
relationship between an insurer and a lawyer when, in each matter, the insurer’s 
interest is only as an indemnity provider and not as a direct party to the action. 
 
[36] Paragraph (b) is not intended to modify the tripartite relationship among a 
lawyer, an insurer, and an insured that is created when the insurer appoints the 
lawyer to represent the insured under the contract between the insurer and the 
insured.  Although the lawyer’s appointment by the insurer makes the insurer and 
the insured the lawyer’s joint clients in the matter, the appointment does not by 
itself create a potential conflict of interest for the lawyer under paragraph (b). 
 
Public Service 
 
[37] For special rules governing membership in a legal service organization, see 
Rule 6.3; for participation in law related activities affecting client interests, see 
Rule 6.4; and for work in conjunction with certain limited legal services programs, 
see Rule 6.5. 
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Proposed Rule 1.7 – State Adoptions 

1. 

State 

2. 

Adopted 
MR 1.7 
(E2K) 

3. 
Any 

Changes 
to MR? 

4. Notes/Comments 

Alabama No No Alabama has not yet completed its E2K Review. 

Rule. Alabama Rule 1.7 is identical to the 1983 version of MR 1.7,  

http://www.sunethics.com/al_rpc_index.htm  

Comment. Virtually identical to the comment to MR 1.7 (1983). 

Alaska Yes Yes, slight Rule. Alaska Rule 1.7 is identical to the 2002 version of MR 1.7, except it adds paragraphs (c) and (d): 

(c) A lawyer shall act with reasonable diligence in determining whether a conflict of interest, as described in 
paragraphs (a) and (b) of this rule or Rules 1.8, 1.9, or 1.10, exists. 

 
(d) For purposes of this rule, the term “client” does not include unidentified members of a class in a class 

action or identified members of a class when individual recovery is expected to be de minimis. 
 

The official posting at the Alaska Courts website is at: 

http://www.state.ak.us/courts/prof.htm  

NOTE: The revised Alaska Rules of Professional Conduct (eff. 4/15/09), are available in PDF at this link: 

http://www.state.ak.us/courts/sco/sco1680.pdf  

Comment. Alaska’s comment is nearly identical to MR 1.7 (2002) but adds an Alaska comment (1 paragraph) and 
deletes MR 1.7, cmt. [12]: 

Substantial delay in litigation may occur as a result of a conflict of interest unless prompt efforts are made 
to discover any such conflicts.  A lawyer should take all reasonable measures to determine whether or not 
a conflict of interest exists under Rule 1.7, 1.8, 1.9 or 1.10 before undertaking representation.  If facts 
which would lead one to believe a conflict of interest exists come to the attention of the lawyer after 
representation has begun, the lawyer should determine whether a conflict does exist with all reasonable 
diligence. 

Arizona Yes Yes – 
Slight 

Rule. Arizona adopted the 2002 version of MR 1.7 nearly verbatim, moving (b)(4) into the introductory paragraph. 

http://www.myazbar.org/ethics/rules.cfm  

Comment. Except as noted, the comment to Arizona Rule 1.7 is nearly identical to the comment to the 2002 version 
of MR 1.7: 

• End of Comment [6] revised as follows: 

Similarly, a directly adverse conflict may arise when a lawyer is requiredacts directly adversely to a client if it will 
be necessary for the lawyer to cross-examine a client who appears as a witness in a lawsuit involving another 
client, as when the testimony will be damaging to the client who is represented in the lawsuit.  On the other 
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Proposed Rule 1.7 – State Adoptions 
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State 
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MR 1.7 
(E2K) 

3. 
Any 
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to MR? 

4. Notes/Comments 

hand, simultaneous representation in unrelated matters of clients whose interests are only generally 
economically adverse, such as representation of competing economic enterprises in unrelated litigation, does 
not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients. 

• Comment [10] revised as follows: 

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a client.  
For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or 
impossible for the lawyer to give a client detached advice. A Similarly, when a lawyer has discussions 
concerning possible employment with an opponent of the lawyer's client, or with a law firm representing the 
opponent, such discussions could materially limit the lawyer's representation of the client. In addition, a lawyer 
may not allow related business interests to affect representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed financial interest. *   *   * 

• Comment [15] revised as follows: 

[15]  *   *   *  Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer 
cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation.  See 
RuleER 1.1 (competence) and RuleER 1.3 (diligence).  In determining whether a multiple-client conflict is 
consentable, one factor to be considered is whether the representation will be provided by a single lawyer or by 
different lawyers in the same firm. 

• Adds the following sentence at the end of Comment [20]: 

The writing need not take any particular form it should, however, include disclosure of the relevant 
circumstances and reasonably foreseeable risks of the conflict of interest, as well as the client's agreement to 
the representation despite such risks. 

• Deletes Comment [21]: 

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may 
terminate the lawyer's representation at any time. Whether revoking consent to the client's own representation 
precludes the lawyer from continuing to represent other clients depends on the circumstances, including the 
nature of the conflict, whether the client revoked consent because of a material change in circumstances, the 
reasonable expectations of the other client and whether material detriment to the other clients or the lawyer 
would result. 

• Revises Comment [27] as follows: 

[2726]  For example, conflict questions may arise in estate planning and estate administration.  A lawyer 
may be called upon to prepare wills for several family members, such as husband and wife, and, depending 
upon the circumstances, a conflict of interest may be present, as when one spouse owns significantly more 
property than the other or has children by a prior marriage.  In estate administration the identity of the client may 
be unclear under the law of a particular jurisdiction.  Under one view, the client is the fiduciary; under another 
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view, the client is the estate or trust, including its beneficiaries.  In order to comply with conflict of interest rules, 
the lawyer should make clear the lawyer's relationship to the parties involved. 

• Revises Comment [30] as follows: 

[3130] As to the duty of confidentiality, continued common representation will almost certainly be inadequate 
if one client asksattempts to keep something in confidence between the lawyer and that client, which is not to 
disclosebe disclosed to the other client information relevant to the common representation.  *   *   * 

 

Arkansas Yes Yes, 
slight 

Rule. The black letter is identical to the 2002 version of MR 1.7. 

http://courts.state.ar.us/rules/current_ark_prof_conduct/index.cfm  

Comment. Nearly identical to the 2002 MR comment, except: 

• Revised Comment [13] as follows: 

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed of 
that fact and consents and the arrangement does not compromise the lawyer's duty of loyalty or independent 
judgment to the client. See Rule 1.8(f). For example, when an insurer and its insured have conflicting interests 
in a matter arising from a liability insurance agreement, and the insurer is required to provide special counsel for 
the insured, the arrangement should assure the special counsel's professional independence. So also, when a 
corporation and its directors or employees are involved in a controversy in which they have conflicting interests, 
the corporation may provide funds for separate legal representation of the directors or employees, if the clients 
consent after consultation and the arrangement ensures the lawyer's professional independence. If acceptance 
of the payment from any other source presents a significant risk that the lawyer's representation of the client will 
be materially limited by the lawyer's own interest in accommodating the person paying the lawyer's fee or by the 
lawyer's responsibilities to a payer who is also a co-client, then the lawyer must comply with the requirements of 
paragraph (b) before accepting the representation, including determining whether the conflict is consentable 
and, if so, that the client has adequate information about the material risks of the representation. 

• Added Comments [36] & [37]:1 

Conflict Charged by an Opposing Party 
 
[36] Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking the 
representation. In litigation, a court may raise the question when there is reason to infer that the lawyer has 
neglected the responsibility. In a criminal case, inquiry by the court is generally required when a lawyer 
represents multiple defendants. Where the conflict is such as clearly to call in question the fair or efficient 

                                            
1 Note that Comment [36] is carried forward from the 1983 version of MR 1.7, cmt. [15]. 
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administration of justice, opposing counsel may properly raise the question. Such an objection should be 
viewed with caution, however, for it can be misused as a technique of harassment. See Scope. 
 
[37] As an integral part of the lawyer's duty to prevent conflict of interests, the lawyer must strive to avoid not 
only professional impropriety, but also the appearance of impropriety. The duty to avoid the appearance of 
impropriety is not a mere phrase. It is part of the foundation upon which are built the rules that guide lawyers in 
their moral and ethical conduct. This obligation should be considered in any instance where a violation of the 
Rules of Professional Conduct are at issue. The principle pervades these Rules and embodies their spirit. 

 

California    

Colorado Yes Yes – 
Slight 

Rule. Black letter is identical to the 2002 version of MR 1.7  

http://www.cobar.org/index.cfm/ID/384/CETH/Colorado-Rules-of-Professional-Conduct/  

Comment.  Comment to Colorado Rule 1.7is identical to MR 1.7(2002), except that it adds new Comment [7A]: 

• Comment [11] is revised as follows: 

[11]  When lawyers representing different clients in the same matter or in substantially related matters are 
closely related by blood or marriage or when there is a cohabiting relationship between the lawyers, there may 
be a significant risk that client confidences will be revealed and that the lawyer's family or cohabiting 
relationship will interfere with both loyalty and independent professional judgment. As a result, each client is 
entitled to know of the existence and implications of the relationship between the lawyers before the lawyer 
agrees to undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling 
or spouse (or in a cohabiting relationship with another lawyer,) ordinarily may not represent a client in a matter 
where that lawyer is representing another party, unless each client gives informed consent. The disqualification 
arising from a close family relationship or a cohabiting relationship is personal and ordinarily is not imputed to 
members of firms with whom the lawyers are associated. See Rule 1.10. 

 

Connecticut Yes Yes – 
Slight 

Rule. Identical to the 2002 version of MR 1.7. 

http://www.jud.ct.gov/Publications/PracticeBook/PB1.pdf OR 

http://www.jud.ct.gov/Publications/PracticeBook/PB1_links.html  

Comment. Identical to the 2002 version of MR 1.7 except that Connecticut refers to “subsections” rather than 
“paragraphs,” does not number the comment paragraphs, and has revised the Model Rule comment as follows: 

• Deleted all but the first sentence of Comment [16], which it has moved to the end of Comment [15]: 

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by 
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applicable law. For example, in some states substantive law provides that the same lawyer may not represent 
more than one defendant in a capital case, even with the consent of the clients, and under federal criminal 
statutes certain representations by a former government lawyer are prohibited, despite the informed consent of 
the former client. In addition, decisional law in some states limits the ability of a governmental client, such as a 
municipality, to consent to a conflict of interest. 

• Has revised Comment [30] as follows: 

[30] A particularly important factor in determining the appropriateness of common representation is the effect 
on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the 
prevailing rule is that, as between commonly represented clients, the privilege does not attach. Hence, it must 
be assumed that if litigation eventuates between the clients, the privilege will not protect any such 
communications, and the clients should be so advised. 

• Has revised Comment [31] as follows: 

[31] As to the duty of confidentiality, continued common representation will almost certainly be 
inadequateinappropriate if one client asks the lawyer not to disclose to the other client information relevant to 
the common representation. This is so because the lawyer has an equal duty of loyalty to each client, and the 
lawyer should inform each client that each client has the right to be informed of anything bearing on the 
representation that might affect that client’s interests and the right to expect that the lawyer will use that 
information to that client’s benefit. See Rule 1.4. TheTo that end, the lawyer shouldmust, at the outset of the 
common representation and as part of the process of obtaining each client’s informed consent, advise each 
client that information will be shared and that the lawyer will have to withdraw if one client decides prior to 
disclosure that some matter material to the representation should be disclosed to the lawyer but be kept from 
the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the representation when 
the clients have agreed, after being properly informed, that the lawyer will keep certain information confidential. 
For example, the lawyer may reasonably conclude that failure to disclose one client’s trade secrets to another 
client will not adversely affect representation involving a joint venture between the clients and agree to keep that 
information confidential with the informed consent of both clients. 

• Has added a new comment at the end of the Comment section:2 

Conflict Charged by an Opposing Party.  
 
Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking the 
representation. In litigation, a court may raise the question when there is reason to infer that the lawyer has 
neglected the responsibility. In a criminal case, inquiry by the court is generally required when a lawyer 
represents multiple defendants. Where the conflict is such as clearly to call in question the fair or efficient 

                                            
2 Note that this Comment is carried forward from the 1983 version of MR 1.7, cmt. [15]. 
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administration of justice, opposing counsel may properly raise the question. Such an objection should be 
viewed with caution, however, for it can be misused as a technique of harassment. 

 

Delaware Yes No Rule. Black letter is identical to the 2002 version of MR 1.7. 

http://courts.delaware.gov/Rules/?FinalDLRPCclean.pdf  

Comment. Comment to Delaware Rule 1.7 is identical to the comment to MR 1.7 (2002). 

District of 
Columbia 

No Yes -- 
Substantial 

Rule. D.C. has made a substantial number of changes to the 2002 version of MR 1.7: 

• See clean and redline versions of D.C. Rule 1.7, starting at page ___ and ___, respectively. 

http://www.dcbar.org/new_rules/rules.cfm  

Comment. D.C. has also made substantial changes to the Comment to MR 1.7.  

• See clean and redline versions of D.C. Rule 1.7, starting at page 44 and 55, respectively. 

 

Florida Yes Yes – 
Substantial 

Rule. Florida has largely adopted the black letter of MR 1.7 but has inter alia substituted “substantial” for 
“significant” in (a)(2), modified (b)(3), added consent on the record in (b)(4), and added new paragraphs (c), (d) and 
(e) as follows: 

(a)  Representing Adverse Interests. Except as provided in paragraphsubdivision (b), a lawyer shall not 
represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest 
exists if: 
 

(1)  the representation of one1 client will be directly adverse to another client; or 
 
(2)  there is a significantsubstantial risk that the representation of one1 or more clients will be materially 
limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal 
interest of the lawyer. 

 
(b)  Notwithstanding the existence of a concurrent conflict of interest under paragraphsubdivision (a), a 
lawyer may represent a client if: 
 

(1)  the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; 
 
(2)  the representation is not prohibited by law; 
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(3)  the representation does not involve the assertion of a claim by one client againstposition adverse to 
another client represented bywhen the lawyer represents both clients in the same litigation or other 
proceeding before a tribunal; and 
 
(4)  each affected client gives informed consent, confirmed in writing or clearly stated on the record at a 
hearing. 

 
(c) Explanation to Clients. When representation of multiple clients in a single matter is undertaken, the 
consultation shall include explanation of the implications of the common representation and the advantages 
and risks involved. 
 
(d) Lawyers Related by Blood or Marriage. A lawyer related to another lawyer as parent, child, sibling, or 
spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is 
represented by the other lawyer except upon consent by the client after consultation regarding the relationship. 
 
(e) Representation of insureds. Upon undertaking the representation of an insured client at the expense of the 
insurer, a lawyer has a duty to ascertain whether the lawyer will be representing both the insurer and the 
insured as clients, or only the insured, and to inform both the insured and the insurer regarding the scope of 
the representation. All other Rules Regulating The Florida Bar related to conflicts of interest apply to the 
representation as they would in any other situation. 

 

http://www.sunethics.com/rpc_index.htm  

Comment. The Florida Comment departs markedly from that of the 2002 version of MR 1.7. 

 

Georgia No Yes -- 
Substantial 

Georgia has not yet completed its post-E2K review. 

Rule. Georgia Rule 1.7 is based on the 1983 version of MR 1.7, but diverges substantially from that Rule. 

http://gabar.org/handbook/part_iv_after_january_1_2001_-_georgia_rules_of_professional_conduct/ OR 

http://www.gabar.org/handbook/rules_index/  

Note also that the foregoing address has links to relevant ethics opinions. 

Comment: The Georgia Rule comment largely tracks the Comment to the 1983 version of MR 1.7. 

NOTE: Georgia did not adopt the Model Rules until 1999, so it is not certain the Georgia Rules will undergo an 
expansive review. 

NOTE: See Clean & Redline versions of Georgia Rule 1.7 at pages 72 and 76 of this Chart, respectively. 
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Hawai’i No Yes -- 
Slight 

Hawaii has not yet completed its post-E2K review.   

Rule. Hawaii Rule 1.7 is identical to the 1983 version of MR 1.7. 

http://www.state.hi.us/jud/ctrules/hrpcond.htm  

Comment: The Comment to Hawaii Rule 1.7 is identical to the Comment MR 1.7 except that it adds the following 
sentence to Comment [5]: 

The concept of consent includes a knowledgeable and informed waiver. The process of obtaining informed 
consent will vary greatly from case to case, and in some instances will require a recommendation to consult 
independent counsel. 

Idaho Yes Yes – 
Slight 

Rule. Black letter is identical to the 2002 version of MR 1.7, except that paragraph (a)(2) is modified as follows: 

(2) there is a significant risk that the representation of one or more clients will be materially limited by the 
lawyer’s responsibilities to another client, a former client or a third person or by athe personal interestinterests 
of the lawyer, including family and domestic relationships. 

http://isb.idaho.gov/general/rules/irpc.html  

Comment. The Comment to Idaho Rule 1.7 is identical to the Comment MR 1.7 except that Comment [11] is 
modified to conform to the change to (a)(2): 

[11] When lawyers representing different clients in the same matter or in substantially related matters are 
closely related by blood or, marriage or other domestic relationship, there may be a significant risk that client 
confidences will be revealed and that the lawyer's familydomestic relationship will interfere with both loyalty 
and independent professional judgment.  As a result, each client is entitled to know of the existence and 
implications of the relationship between the lawyers before the lawyer agrees to undertake the representation.  
Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or, spouse or domestic partner, 
ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each 
client gives informed consent.  The disqualification arising from a close family or domestic relationship is 
personal and ordinarily is not imputed to members of firms with whom the lawyers are associated.  See Rule 
1.10. 

Illinois Yes Yes – 
Slight 

Illinois recently adopted post-E2K rules, effective January 1, 2010. 

Rule. Newly adopted Illinois Rule 1.7 is identical to MR 1.7, except that Rule 1.7(b)(4) does not require that the 
“informed consent” be “confirmed in writing”. 

http://www.state.il.us/court/SupremeCourt/Rules/Art_VIII/default_NEW.asp [Link to new Rules] 

http://www.state.il.us/court/supremecourt/rules/art_viii/artviii.htm [Link for rules that expire on 12/31/09] 

Comment. The comment to Ill. Rule 1.7 is nearly identical to MR 1.7, except that Comment [20] (“confirmed in 
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writing”) has been removed. 

Indiana Yes Yes – 
Slight 

Rule. The black letter is identical to the 2002 version of MR 1.7.  

http://www.in.gov/judiciary/rules/prof_conduct/index.html  

Comment. The comment to Indiana Rule 1.7 is identical to the comment to the 2002 version of MR 1.7, except: 

• Comment [5] is revised as follows: “[5] Unforeseeable developments, such as changes in corporate and other 
organizational affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst 
of a representation, as when a company sued by the lawyer on behalf of one client is bought by or merged with 
another client represented by the lawyer in an unrelated matter.  *   *   *  ” 

• Comment [20] is revised as follows: 

[20]   Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such 
a writing may consist of a document executed by the client or one that. In the alternative, the lawyer shall 
promptly records and transmitstransmit a writing to the client following anconfirming the client's oral consent. 

• Comment [31] is revised as follows: 

[31] *   *   *  The lawyer should, at the outset of the common representation and as part of the process of 
obtaining each client's informed consent, advise each client that information will be shared and that the lawyer 
willmay have to withdraw from representing one or more or all of the common clients if one client decides that 
some matter material to the representation should be kept from the otherothers. *   *   *  ” 

Iowa Yes Yes -- 
Moderate 

Rule. The black letter is identical to the 2002 version of MR 1.7, except that it adds paragraph (c): 

(c) In no event shall a lawyer represent both parties in dissolution of marriage proceedings. 

http://www.iowacourts.gov/Professional_Regulation/Rules_of_Professional_Conduct/  

Comment. The Comment is identical to the Comment to MR 1.7, except as indicated: 

• Comment [11] is revised as follows: 

[11] *   *   *  Thus, a lawyer related to another lawyer, e.g., asa parent, child, sibling or, spouse, cohabiting 
partner, or lawyer related in any other familial or romantic capacity, ordinarily may not represent a client in a 
matter where that lawyer is representing another party, unless each client gives informed consent. *   *   *  ” 

• Comment [13a] is added: 

[13a] Where a lawyer has been retained by an insurer to represent the insured pursuant to the insurer’s 
obligations under a liability insurance policy, the lawyer may comply with reasonable cost-containment litigation 
guidelines proposed by the insurer if such guidelines do not materially interfere with the lawyer’s duty to 
exercise independent professional judgment to protect the reasonable interests of the insured, do not regulate 
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the details of the lawyer’s performance, and do not materially limit the professional discretion and control of the 
lawyer. The lawyer may provide the insurer with a description of the services rendered and time spent, but the 
lawyer may not agree to provide detailed information that would undermine the protection of confidential client-
lawyer information, if the insurer will share such information with a third party. If the lawyer believes that 
guidelines proposed by the insurer prevent the lawyer from exercising independent professional judgment or 
from protecting confidential client information, the lawyer shall identify and explain the conflict of interest to the 
insurer and insured and also advise the insured of the right to seek independent legal counsel. If the conflict is 
not eliminated but the insured wants the lawyer to continue the representation, the lawyer may proceed if the 
lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation and the 
insured’s informed consent is obtained pursuant to paragraph (b)(4). 

• Comment [16] is revised as follows: 

[16]  Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by 
applicable law. For example, in some states substantive law provides that the same lawyer may not represent 
more than one defendant in a capital case, even with the consent of the clients, and under federal criminal 
statutes certain representations by a former government lawyer are prohibited, despite the informed consent of 
the former client. In addition, decisional law in some states limits the ability of a governmental client, such as a 
municipality, to consent to a conflict of interest. 

• Comment [17] is revised as follows: 

[17]  Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in 
vigorous development of each client's position when the clients are aligned directly against each other in the 
same litigation or other proceeding before a tribunal. Whether clients are aligned directly against each other 
within the meaning of this paragraph requires examination of the context of the proceeding. Paragraph (c) 
provides a specific example of such a nonconsentable conflict, that is, where a lawyer is asked to represent 
both parties in a marriage dissolution proceeding. *   *   * 

• Comment [27] is revised as follows: 

[27]  For example, conflict questions may arise in estate planning and estate administration. A lawyer may be 
called upon to prepare wills for several family members, such as husband and wife, and, depending upon the 
circumstances, a conflict of interest may be present. In estate administration the identity of the client may be 
unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. In order to comply with conflict of interest rules, the 
lawyer should make clear the lawyer's relationship to the parties involved. 

178



RRC - 3-310 [1-7] - CHART - MR 1.7 Adoptions - REV2 (01-29-10).doc Page 11 of 196 Printed: February 10, 2010 

Proposed Rule 1.7 – State Adoptions 

1. 

State 

2. 

Adopted 
MR 1.7 
(E2K) 

3. 
Any 

Changes 
to MR? 

4. Notes/Comments 

Kansas Yes Yes – 
Slight 

Rule.  The black letter is identical to the 2002 version of MR 1.7, except that Kansas substitutes “substantial risk” for 
“significant risk” in paragraph (a)(2). 

http://www.kscourts.org/rules/Rule-List.asp?r1=Rules+Relating+to+Discipline+of+Attorneys  

Comment. Kansas has adopted the Comment to MR 1.7 (2002) verbatim. 

Kentucky Yes Yes – 
Slight 

Rule. Identical to the 2002 version of MR 1.7, except: 

• Introduction to paragraph (b) is revised as follows: 

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may 
represent a client if: 

• Paragraph (b)(4) is revised as follows: 

(4) each affected client gives informed consent, confirmed in writing. The consultation shall include an 
explanation of the implications of the common representation and the advantages and risks involved. 

http://courts.ky.gov/NR/rdonlyres/AA868FA5-6B4B-4C20-A06C-
D5C4FC0D1596/0/RevisedSCRuleseffective7152009.pdf OR 

http://www.kybar.org/Default.aspx?tabid=237 (Old Rules w/ link to new rules, effective 7/15/09) 

Comment: The Comment to Kentucky Rule 1.7 is identical to the 2002 version of MR 1.7. 

Louisiana Yes No Rule. Black letter is identical to the 2002 version of MR 1.7. 

http://www.ladb.org/Publications/ropc.pdf OR 

http://www.law.cornell.edu/ethics/la/code/  

Comment. Louisiana has not adopted the Model Rule comments. 

Maine Yes Yes – 
Moderate 

NOTE: Maine, which w/ California, was one of two states that had adopted neither the ABA Model Code or the ABA 
Model Rules, recently adopted the Model Rules, as revised, effective 8/1/09. 

Rule. Maine Rule 1.7 is substantially similar to MR 1.7, except: 

• Paragraph (a)(1) provides: 

(1)  the representation of one client willwould be directly adverse to another client, even if 
representation would not occur in the same matter or in substantially related matters; or 

• Although Maine has retained the substance of all the subparagraphs in paragraph (b), paragraph (b) has been 
split into paragraphs (b) and (c) as follows: 

(b)  Notwithstanding the existence of a concurrent conflict-of-interest under paragraph (a), a lawyer may 
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represent a client if: 

(1)  the lawyer reasonably believes that the lawyer willwould be able to provide competent and 
diligent representation to each affected client; and 

(2) each affected client gives informed consent, confirmed in writing. 

(c) Under no circumstances may a lawyer represent a client if: 

(21) the representation is not prohibited by law; 

(32) the representation does not involveinvolves the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other proceeding before a tribunal; 
and. 

(4) each affected client gives informed consent, confirmed in writing. 

See: http://www.mebaroverseers.org/M%20R%20Prof%20Cond/HOME.html  

Comment: The Maine comments largely track the comment to the 2002 version of MR 1.7, except as follows: 

• Comment [3]: 

[3]  A conflict-of-interest may exist before representation is undertaken, in which event the representation 
must be declined, unless the lawyer obtains the informed consent of each client under the conditions of 
paragraph (b). To determine whether a conflict-of-interest exists, a lawyer should adopt reasonable 
procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-
litigation matters the persons and issues involved. See also Comment to Rule 5.1. IgnoranceSubject to the 
exception set forth in Comment [24] with respect to “issue conflicts,” ignorance caused by a failure to institute 
such procedures will not excuse a lawyer’s violation of this Rule. As to whether a client-lawyer relationship 
exists or, having once been established, is continuing, see Comment to Rule 1.3 and Scope. 

• Comment [4]: 

[4]  If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the 
representation, unless the lawyer determines the conflict is consentable and has obtained the informed 
consent of the client under the conditions of paragraph (b). *   *   * 

• Comment [6]: 

[6]  Loyalty to a current client prohibits undertaking representation directly adverse to that client without that 
client’s informed consent. Thus, absent a determination by the lawyer that the conflict is consentable and the 
grant of consent by the client, a lawyer may not act as an advocate in one matter against a person the lawyer 
represents in some other matter, even when the matters are wholly unrelated 
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• Comment [7]: 

[7]  Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to 
represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same 
transaction but in another, unrelated matter, the lawyer could not undertake the representation without 
determining that the conflict may be waived by consent and the grant of informed consent ofby each client. 

• Comment [12]: Maine has not adopted MR 1.8(j) and so has substitute the following for MR 1.7, cmt. [12]: 

[12] Maine has not adopted the ABA Model Rules’ categorical prohibition on an attorney forming a sexual 
relationship with an existing client because such a rule seems unnecessary to address true disciplinary 
problems and it threatens to make disciplinary issues out of conduct that we do not believe should be a matter 
of attorney discipline. However, the lack of a categorical prohibition should not be construed as an implicit 
approval of such relationships. Attorneys have been disciplined under the former Maine Code of Professional 
Responsibility for entering into sexual relations with clients, and they may be disciplined for similar conduct 
under these rules. The relationship between lawyer and client is a fiduciary one in which the lawyer occupies 
the highest position of trust and confidence. In certain types of representations such as family or juvenile 
matters, the relationship is almost always unequal; thus, a sexual relationship between lawyer and client in 
such circumstance may involve unfair exploitation of the lawyer’s fiduciary role, in violation of the lawyer’s 
basic ethical obligation not to use the trust of the client to the client’s disadvantage. In addition, such a 
relationship presents a significant danger that, because of the lawyer’s emotional involvement, the lawyer will 
be unable to represent the client without impairment of the exercise of independent professional judgment. 
Moreover, a blurred line between the professional and personal relationships may make it difficult to predict to 
what extent client confidences will be protected by the attorney-client evidentiary privilege, since client 
confidences are protected by privilege only when they are imparted in the context of the client-lawyer 
relationship. Before proceeding with the representation in these circumstances, the lawyer should consider 
whether the lawyer’s ability to represent the client will be materially limited by the sexual relationship. 

• Comment [14]: 

[14] OrdinarilyIn many instances, clients may consent to representation notwithstanding a conflict. However, as 
indicated in paragraph (bc), some conflicts are nonconsentable, meaning that the lawyer involved cannot 
properly ask for such agreement or provide representation on the basis of the client’s consent. When a 
disinterested lawyer would conclude that the client should not agree to the representation under the 
circumstances, the lawyer involved cannot properly ask for such agreement or provide representation on the 
basis of the client’s consent. When the lawyer is representing more than one client, the question of 
consentability must be resolved as to each client. 

• Comment [18]: 

[18]  Informed consent requires that each affected client be aware of the relevant circumstances and of the 
material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that 
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client. Whether a client has given informed consent to representation, when required by this Rule or Rule 1.8, 
shall be determined in light of the mental capacity of the client to give consent, the explanation of the 
advantages and risks involved provided by the lawyer seeking consent, the circumstances under which the 
explanation was provided and the consent obtained, the experience of the client in legal matters generally, and 
any other circumstances bearing on whether the client has made a reasoned and deliberate choice. See Rule 
1.0(e) (informed consent). The lawyer must reasonably believe that each client will be able to make adequately 
informed decisions during the representation and, to that end, the lawyer must consult with each client 
concerning the decisions to be made and the considerations relevant in making them, so that each client can 
make adequately informed decisions. See Rule 1.4. The information required depends on the nature of the 
conflict and the nature of the risks involved. When representation of multiple clients in a single matter is 
undertaken, the information must include the implications of the common representation, including possible 
effects on loyalty, confidentiality and the attorney-client privilege and the advantages and risks involved. See 
Comments [30] and [31] (effect of common representation on confidentiality). 

• Comment [24]: 

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf 
of different clients. The mere fact that advocating a legal position on behalf of one client might create 
precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create 
a conflict-of-interest. A conflict-of-interest exists, however, if there is a significant risk that a lawyer’s action on 
behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different 
case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the 
position taken on behalf of the other client. Factors relevant in determining whether the clients need to be 
advised of the risk include: where the cases are pending, whether the issue is substantive or procedural, the 
temporal relationship between the matters, the significance of the issue to the immediate and long-term 
interests of the clients involved and the clients’ reasonable expectations in retaining the lawyer. If there is 
significant risk of material limitation, then absent informed consent of the affected clients, the lawyer must 
refuse one of the representations or withdraw from one or both matters. Under Maine law and practice, this 
Rule is violated only if an attorney does not obtain informed consent to an issue conflict that rises to the level of 
a conflict-of-interest described in Rule 1.7(a), and is actually known by the lawyer. A lawyer does not violate 
this Rule merely by being ignorant of the existence of an issue conflict. There are situations where, because of 
the risk of material limitation of a client representation, that an issue conflict can be a true (albeit consentable) 
conflict-of-interest. The intent of this Rule and this paragraph is not to create a conflict-of-interest-screening 
requirement that has not heretofore existed in Maine. 

• Comment [27]: 

[27]  For example, conflict questions may arise in estate planning and estate administration. A lawyer may be 
called upon to prepare wills for several family members, such as husband and wife, and, depending upon the 
circumstances, a conflict-of-interest may be present. In estate administration the identity of the client may be 
unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view 
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the client is the estate or trust, including its beneficiaries. In order to comply with conflict-of-interest rules, the 
lawyer should make clear the lawyer’s relationship to the parties involved. 

NOTE: Maine has also adopted an extensive “Reporter’s Note” following its Rule that should be reviewed. See 
Clean and Redline versions of Maine Rule 1.7, at pages 80 and 94 respectively. 

Maryland Yes Yes – 
Slight 

Rule. Maryland Rule 1.7 is identical to the 2002 version of MR 1.7, except that it deletes the word “concurrent” 
throughout. 

http://www.law.cornell.edu/ethics/md/code/ OR 

http://www.courts.state.md.us/attygrievance/rules.html  

Comment. Maryland has not adopted the comment to the 2002 version of MR 1.7. 
Massachusetts No Yes – 

Moderate 
Massachusetts has not yet finished its review of E2K. 

Rule. Mass. Rule 1.7 is identical to the 1983 version of MR 1.7. 

See: 

http://www.mass.gov/obcbbo/rpcnet.htm  

Comment: Massachusetts has revised several comments and added a long section on joint representations 
beginning with cmt. [12]:  

• Comment [6]: 

[6]  The lawyer's own interests should not be permitted to have an adverse effect on representation of a 
client. For example, a lawyer's need for income should not lead the lawyer to undertake matters that cannot be 
handled competently and at a reasonable fee. See Rules 1.1 and 1.5. If the probity of a lawyer's own conduct 
in a transaction is in serious question, it may be difficult or impossible for the lawyer to give a client detached 
advice. A lawyer may not allow related business interests to affect representation, for example, by referring 
clients to an enterprise in which the lawyer has an undisclosed interest. Likewise, a lawyer should not accept 
referrals from a referral source, including law enforcement or court personnel, if the lawyer’s desire to continue 
to receive referrals from that source or the lawyer’s relationship to that source would or would reasonably be 
viewed as discouraging the lawyer from representing the client zealously. 

• Comment [7]: 

[7]  Paragraph (a) prohibits representation of opposing parties in litigation. Simultaneous representation of 
parties whose interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by 
paragraph (b). An impermissible conflict may exist by reason of substantial discrepancy in the parties' 
testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially 
different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in criminal 
cases as well as civil. TheIn criminal cases, the potential for conflict of interest in representing multiple 
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defendants in a criminal case is so grave that ordinarily a lawyer should decline to representact for more than 
one codefendant, or more than one person under investigation by law enforcement authorities for the same 
transaction or series of transactions, including any investigation by a grand jury. On the other hand, common 
representation of persons having similar interests is proper if the lawyer reasonably believes the risk of 
adverse effect is minimal and all persons have given their informed consent to the requirements ofmultiple 
representation, as required by paragraph (b) are met. Compare Rule 2.2 involving intermediation between 
clients. 

• Comments [8] and [8A]: 

[8]  Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other matter, 
even if the other matter is wholly unrelated. However, there are circumstances in which a lawyer may act as 
advocate against a client. For example, a lawyer representing an enterprise with diverse operations may 
accept employment as an advocate against the enterprise in an unrelated matter if doing so will not adversely 
affect the lawyer's relationship with the enterprise or conduct of the suit and if both clients consent upon 
consultation. ByA lawyer representing the same token, government lawyers in some circumstances may 
represent government employees in proceedings in whichparent or a government agency is the opposing 
party. The proprietysubsidiary of concurrent representation can depend on the nature of the litigation. For 
example, a suit charging fraud entails conflictcorporation is not automatically disqualified from simultaneously 
taking an adverse position to a degree not involveddifferent affiliate of the represented party, even without 
consent. There may be situations where such concurrent representation will be possible because the effect of 
the adverse representation is insignificant with respect to the other affiliate or the parent and the management 
of the lawsuit is handled at completely different levels of the enterprise. But in a suit for a declaratory judgment 
concerning statutory interpretationmany, perhaps most, cases, such concurrent representation will not be 
possible without consent of the parties. 

[8A] The situation with respect to government lawyers is special, and public policy considerations may permit 
representation of conflicting interests in some circumstances where representation would be forbidden to a 
private lawyer. 

• Comment [9]: 

[9]  A lawyer may ordinarily represent parties having antagonistic positions on a legal question that has 
arisen in different cases, unless representation of either client would be adversely affectedmatters. 
ThusHowever, it is ordinarily not improper to assert such positions in cases pending in different trial courts, but 
itthe antagonism may be improperrelate to doan issue that is so in cases pendingcrucial to the resolution of a 
matter as to require that the clients be advised of the conflict and their consent obtained. On rare occasions, 
such as the argument of both sides of a legal question before the same court at the same time in an appellate 
court, the conflict may be so severe that a lawyer could not continue the representation even with client 
consent. 
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• Comments [12] et seq re joint representations: 

[12]  For example, a lawyer may not represent multiple parties to a negotiation whose interests are 
fundamentally antagonistic to each other, but common representation is permissible where the clients are 
generally aligned in interest even though there is some difference of interest among them. Thus, a lawyer may 
seek to establish or to adjust a relationship between clients on an amicable and mutually advantageous basis, 
for example, in helping to organize a business in which two or more clients are entrepreneurs, working out the 
financial reorganization of an enterprise in which two or more clients have an interest, or arranging a property 
distribution in settlement of an estate. The lawyer seeks to resolve potentially conflicting interests by 
developing the parties' mutual interests. Otherwise, each party might have to obtain separate representation, 
with the possibility of incurring additional cost, complication, or even litigation. Given these and other relevant 
factors, the clients may prefer that the lawyer act for all of them. 

[12A] In considering whether to represent clients jointly, a lawyer should be mindful that if the joint 
representation fails because the potentially conflicting interests cannot be reconciled, the result can be 
additional cost, embarrassment, and recrimination. In some situations the risk of failure is so great that joint 
representation is plainly impossible. For example, a lawyer cannot undertake common representation of clients 
between whom contentious litigation is imminent or who contemplate contentious negotiations. A lawyer who 
has represented one of the clients for a long period and in a variety of matters might have difficulty being 
impartial between that client and one to whom the lawyer has only recently been introduced. More generally, if 
the relationship between the parties has already assumed definite antagonism, the possibility that the clients' 
interests can be adjusted by joint representation is not very good. Other relevant factors are whether the 
lawyer subsequently will represent both parties on a continuing basis and whether the situation involves 
creating a relationship between the parties or terminating one. 

Confidentiality and Privilege 

[12B] A particularly important factor in determining the appropriateness of joint representation is the effect on 
lawyer-client confidentiality and the attorney-client privilege. With regard to the evidentiary attorney-client 
privilege, the prevailing rule is that as between commonly represented clients the privilege does not attach. 
Hence, it must be assumed that if litigation eventuates between the clients, the privilege will not protect any 
such communications, and the client should be so advised. 

[12C] As to the duty of confidentiality, while each client may assert that the lawyer keep something in 
confidence between the lawyer and the client, which is not to be disclosed to the other client, each client 
should be advised at the outset of the joint representation that making such a request will, in all likelihood, 
make it impossible for the lawyer to continue the joint representation. This is so because the lawyer has an 
equal duty of loyalty to each client. Each client has a right to expect that the lawyer will tell the client anything 
bearing on the representation that might affect that client's interests and that the lawyer will use that 
information to that client's benefit. But the lawyer cannot do this if the other client has sworn the lawyer to 
secrecy about any such matter. Thus, for the lawyer to proceed would be in derogation of the trust of the other 
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client. To avoid this situation, at the outset of the joint representation the lawyer should advise both (or all) 
clients that the joint representation will work only if they agree to deal openly and honestly with one another on 
all matters relating to the representation, and that the lawyer will have to withdraw, if one requests that some 
matter material to the representation be kept from the other. The lawyer should advise the clients to consider 
carefully whether they are willing to share information openly with one another because above all else that is 
what it means to have one lawyer instead of separate representation for each. 

[12D] In limited circumstances, it may be appropriate for a lawyer to ask both (or all) clients, if they want to 
agree that the lawyer will keep certain information confidential, i.e., from the other client. For example, an 
estate lawyer might want to ask joint clients if they each want to agree that in the eventuality that one becomes 
mentally disabled the lawyer be allowed to proceed with the joint representation, appropriately altering the 
estate plan, without the other's knowledge. Of course, should that eventuality come to pass, the lawyer should 
consult Rule 1.14 before proceeding. However, aside from such limited circumstances, the lawyer representing 
joint clients should emphasize that what the clients give up in terms of confidentiality is twofold: a later right to 
claim the attorney-client privilege in disputes between them; and the right during the representation to keep 
secrets from one another that bear on the representation. 

Consultation 

[12E] When representing clients jointly, the lawyer is required to consult with them on the implications of doing 
so, and proceed only upon consent based on such a consultation. The consultation should make clear that the 
lawyer's role is not that of partisanship normally expected in other circumstances. When the lawyer is 
representing clients jointly, the clients ordinarily must assume greater responsibility for decisions than when 
each client is independently represented. 

Withdrawal 

[12F] Subject to the above limitations, each client in the joint representation has the right to loyal and diligent 
representation and the protection of Rule 1.9 concerning obligations to a former client. The client also has the 
right to discharge the lawyer as stated in Rule 1.16. 

• Comment [13]: 

[13]  Conflict questions may also arise in estate planning and estate administration. A lawyer may be called 
upon to prepare wills for several family members, such as husband and wife, and, depending upon the 
circumstances, a conflict of interest may arise. In estate administration the identity of the client may be unclear 
under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view the 
client is the estate or trust, including its beneficiaries. The lawyer should make clear the relationship to the 
parties involved. 

• Added Comment [14A] re class actions: 

[14A] A lawyer who proposes to represent a class should make an initial determination whether subclasses 
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within the class should have separate representation because their interests differ in material respects from 
other segments of the class. Moreover, the lawyer who initially determines that subclasses are not necessary 
should revisit that determination as the litigation or settlement discussions proceed because as discovery or 
settlement talks proceed the interests of subgroups within the class may begin to diverge significantly. The 
class lawyer must be constantly alert to such divergences and to whether the interests of a subgroup of the 
class are being sacrificed or undersold in the interests of the whole. The lawyer has the responsibility to 
request that separate representation be provided to protect the interests of subgroups within the class. In 
general, the lawyer for a class should not simultaneously represent individuals, not within the class, or other 
classes, in actions against the defendant being sued by the class. Such simultaneous representation invites 
defendants to propose global settlements that require the class lawyer to trade off the interest of the class 
against the interests of other groups or individuals. Given the difficulty of obtaining class consent and the 
difficulty for the class action court of monitoring the details of the other settlements, such simultaneous 
representation should be avoided. In some limited circumstances, it may be reasonable for class counsel to 
represent simultaneously the class and another party or parties against a common party if the other matter is 
not substantially related to the class representation and there is an objective basis for believing that the 
lawyer’s representation will not be materially affected at any stage of either matter. For example, a lawyer 
might reasonable proceed if the common defendant were the government and the government’s decision 
making in the class action was entrusted to a unit of the government unlikely to be affected by the decision 
maker for the government in the other matter. 

 

Michigan No Yes – 
Slight 

Proposed Rule.  Proposed Michigan Rule 1.7 is identical to the 2002 version of MR 1.7, except that it revises MR 
1.7(b)(4) as follows: 

(4) each affected client gives informed consent, confirmed in writing consents in writing after the lawyer 
discloses the material risks presented by the conflict of interest and explains any reasonably available 
alternatives, or the lawyer promptly affirms a client’s oral consent in a writing sent to that client. 

Proposed Comment. The proposed Comment is identical to the comment to the 2002 version of MR 1.7. 

NOTE: A link for the proposed Rules is available on the following page under “Ethics Rules”: 

http://www.michbar.org/opinions/ethicsopinions.cfm  

NOTE: In addition, the S.Ct. recently issued an order requesting public comment on several3 of the rules that the 
State Bar originally proposed in July 2004.  That order can be found here: 

                                            
3 The Rules for which public comment is being sought are: 1.5, 1.7, 1.8, 3.1, 3.3, 3.4, 3.5, 3.6, 5.4, 5.5, and 8.5, all of which involve amendments to current 
Michigan rules; and new proposed Rules 2.4 (Lawyer Serving as Third-Party Neutral), 5.7 (Responsibilities Regarding Law-Related Services), and 6.6 
(Nonprofit and Court-Annexed Limited Legal Services Programs). 
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http://courts.michigan.gov/supremecourt/Resources/Administrative/2009-06.pdf  

A page with several links to proposed orders, etc., can be found here: 

http://www.michbar.org/opinions/ethicsopinions.cfm  

Current Michigan Rules are available here: 

http://coa.courts.mi.gov/rules/documents/5MichiganRulesOfProfessionalConduct.pdf OR 

http://www.michbar.org/generalinfo/pdfs/mrpc.pdf OR 

http://www.law.cornell.edu/ethics/mi/code/  

NOTE: The report of the Michigan E2K Committee was filed w/ the Michigan Supreme Court in 2004 but that court 
has not yet taken final action on it. See Note, above. 

Minnesota Yes Yes – 
Slight 

Rule. The black letter of Minnesota Rule 1.7 is identical to the 2002 version of MR 1.7. 

http://www.courts.state.mn.us/lprb/05mrpc.html  

Comment. The comment largely tracks the 2002 version of MR 1.7, except as indicated:  

• Comment [16]: 

[16]  Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by 
applicable law. For example, in some states substantive law provides that the same lawyer may not represent 
more than one defendant in a capital case, even with the consent of the clients, and under federal criminal 
statutes certain representations by a former government lawyer are prohibited, despite the informed consent of 
the former client. In addition, decisional law in some states limits the ability of a governmental client, such as a 
municipality, to consent to a conflict of interest. 

• Comment [21]: 

[21]  A client who has given consent to a conflict may revoke the consent to the client’s own representation 
and, like any other client, may terminate the lawyer’s representation at any time. *   *   *   

• Comment [23]: 

[23] *   *   *  Such conflicts can arise in both criminal cases as well asand civil cases. The potential for conflict 
of interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should 
decline to represent more than one codefendant. On the other hand, common representation of persons 
having similar interests in civil litigationinterest is proper if the risk of adverse effect is minimal and the 
requirements of paragraph (b) are met. 

• Comment [24]: 
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[24]  Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf 
of different clients. The mere fact that advocating a legal position on behalf of one client might create 
precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create 
a conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer’s action on 
behalf of one client will materially limit under Rule 1.7 (a)(2) the lawyer’s effectiveness in representing another 
client in a different case; for example, when a decision favoring one client will create a precedent likely to 
seriously weaken the position taken on behalf of the other client. Factors relevant in determining whether the 
clients need to be advised of the risk include: where the cases are pending, whether the issue is substantive or 
procedural, the temporal relationship between the matters, the significance of the issue to the immediate and 
long-term interests of the clients involved and the clients' reasonable expectations in retaining the lawyer. If 
there is significant risk of material limitation, then absent informed consent of the affected clients, the lawyer 
must refuse one of the representations or withdraw from one or both matters. 

• Comment [27]: 

[27]  *   *   *  In estate administration the identity of the client may be unclear underto the law of a particular 
jurisdictionparties involved. Under one view, the client is the fiduciary; under another view the client is the 
estate or trust, including its beneficiaries. In order to comply with conflict of interest rules, the lawyer should 
make clear the lawyer’s relationship to the parties involved. 

 

Mississippi No Yes, 
Slight 

Mississippi has not completed E2K review.   

Rule. Mississippi Rule is nearly identical to the 1983 version of MR 1.7, except: 

• Paragraph (a)(2) provides: 

(2) each client consents has given knowing and informed consent after consultation. The consultation shall 
include explanation of the implications of the adverse representation and the advantages and risks involved. 

• Paragraph (b)(2) provides: 

(2)  the client consentshas given knowing and informed consent after consultation. When representation of 
multiple clients in a single matter is undertaken, theThe consultation shall include explanation of the 
implications of the common representation and the advantagesadvantage and risks involved. 

http://www.mslawyer.com/mssc/profcond.html  

http://www.mssc.state.ms.us/rules/msrulesofcourt/rules_of_professional_conduct.pdf  

Comment. Mississippi has not adopted the comments to MR 1.7 (either the 1983 or 2002 version). 
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Missouri Yes No Rule & Comment. The black letter is identical to the 2002 version of MR 1.7. 

http://www.courts.mo.gov/page.jsp?id=707  

Comment. The Missouri comment is identical to the comment to the 2002 version of MR 1.7. 

Montana Yes No Rule. Montana Rule 1.7 is identical to the 2002 version of MR 1.7. 

http://www.montanabar.org/associations/7121/files/rpc.pdf  

Comment. Montana has not adopted the comments to MR 1.7. 

Nebraska Yes No Rule. Nebraska Rule 1.7 is identical to the 2002 version of MR 1.7. 

http://www.supremecourt.ne.gov/rules/html/Ch3/art5/  

Comment: Nebraska has adopted the comment to the 2002 version of MR 1.7 verbatim. 

Nevada Yes No Rule. Nevada Rule 1.7 is identical to the 2002 version of MR 1.7.4 

http://www.leg.state.nv.us/courtrules/RPC.html  

Comment. Nevada has not adopted the comments to the Model Rules. 

                                            
4 NOTE: Nevada has also adopted a unique Rule 1.0A, which is similar to our proposed Rule 1.0 and provides: 

Rule 1.0A.  Guidelines for Interpreting the Nevada Rules of Professional Conduct.  The preamble and comments to the ABA Model Rules of 
Professional Conduct are not enacted by this Rule but may be consulted for guidance in interpreting and applying the Nevada Rules of Professional 
Conduct, unless there is a conflict between the Nevada Rules and the preamble or comments.  The following guidelines for interpreting and applying 
the Nevada Rules of Professional Conduct are hereby adopted: 

(a) The Rules of Professional Conduct are rules of reason.  They should be interpreted with reference to the purposes of legal representation and of 
the law itself.  Some of the Rules are imperatives, cast in the terms “shall” or “shall not.” These define proper conduct for purposes of professional 
discipline.  Others, generally cast in the term “may,” are permissive and define areas under the Rules in which the lawyer has discretion to exercise 
professional judgment.  No disciplinary action should be taken when the lawyer chooses not to act or acts within the bounds of such discretion.  Other 
Rules define the nature of relationships between the lawyer and others.  The Rules are thus partly obligatory and disciplinary and partly constitutive and 
descriptive in that they define a lawyer’s professional role. 

(b) For purposes of determining the lawyer’s authority and responsibility, principles of substantive law external to these Rules determine whether a 
client-lawyer relationship exists.  Most of the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to 
render legal services and the lawyer has agreed to do so.  But there are some duties, such as the duty of confidentiality under Rule 1.6, that attach 
when the lawyer agrees to consider whether a client-lawyer relationship shall be established. See Rule 1.18.  Whether a client-lawyer relationship 
exists for any specific purpose can depend on the circumstances and may be a question of fact. 
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New 
Hampshire 

Yes Yes, 
slight 

Rule. Has adopted the 2002 version of MR 1.7 verbatim. 

http://www.courts.state.nh.us/rules/pcon/  

Comment. In addition to including the Model Rule comment verbatim, New Hampshire also includes the following 
“Ethics Committee Comment”: 

The requirements that a lawyer maintain loyalty to a client and protect the client's confidences are 
fundamental.  Although both the former rule 1.7 and the current rule 1.7(b) allow a lawyer to undertake 
representation in circumstances when there is exists a concurrent conflict of interest, the lawyer should use 
extreme caution in deciding to undertake such representation.  The lawyer must make an independent 
judgment that he or she can provide "competent and diligent representation" before the lawyer can even ask 
for consent to proceed.  The court in subsequent proceedings can review such a judgment.  See Fiandaca v. 
Cunningham, 827 F.2d. 825 (1st Cir. 1987). 

In evaluating the appropriateness of representation in a conflict situation under 1.7(b), the New Hampshire Bar 
Association Ethics Committee has used under the old rules the "harsh reality test" which states: 

“(i)f a disinterested lawyer were to look back at the inception of this representation once something 
goes wrong, would that lawyer seriously question the wisdom of the first attorney's requesting the 
client's consent to this representation or question whether there had been full disclosure to the client 
prior to obtaining the consent.  If this "harsh reality test" may not be readily satisfied by the inquiring 
attorney, the inquiring attorney and other members of the inquiring attorney's firm should decline 
representation . . . .”  New Hampshire Bar Association Ethics Committee Opinion 1988-89/24 
(http://nhbar.org/pdfs/f088-89-24.pdf). 

                                                                                                                                                                                                               
(c) Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process.  The Rules presuppose that 
disciplinary assessment of a lawyer’s conduct will be made on the basis of the facts and circumstances as they existed at the time of the conduct in 
question and in recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation.  Moreover, the Rules 
presuppose that whether or not discipline should be imposed for a violation, and the severity of a sanction, depend on all the circumstances, such as 
the willfulness and seriousness of the violation, extenuating factors and whether there have been previous violations. 

(d) Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal 
duty has been breached.  In addition, violation of a Rule does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a 
lawyer in pending litigation.  The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through 
disciplinary agencies.  They are not designed to be a basis for civil liability.  Furthermore, the purpose of the Rules can be subverted when they are 
invoked by opposing parties as procedural weapons.  The fact that a Rule is a just basis for a lawyer’s self-assessment, or for sanctioning a lawyer 
under the administration of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or transaction has standing to seek 
enforcement of the Rule.  Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence 
of breach of the applicable standard of conduct. 
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This test has proven useful to practicing attorneys and retains its validity under the amended rules. 

As discussed in Comment 17 to the ABA Model Rules, the determination of whether two clients are directly 
aligned against one another so as to give rise to a non-waivable conflict will require case-by-case analysis in 
the context of the particular circumstances.  Other factors – including the availability of insurance, hold 
harmless agreements or indemnification agreements – may also be relevant in determining whether the 
interests of the clients are in reality "directly adverse" so as to preclude waiver of, or consent to, the conflict.  
However, even when third party payers or other financial protections eliminate the clients' financial exposure in 
litigation, there are claims (for example, assertions of comparative fault among professionals) in which the 
client, not the insurer, may have a strong personal interest in a vigorous defense of their work despite the fact 
that insurance will cover any judgment.  This makes such concurrent representation impossible.  In making 
these determinations, the harsh reality test discussed above should be foremost in the attorney's mind. 

 

New Jersey No Yes – 
slight 

Rule. New Jersey Rule 1.7 is nearly identical to the 2002 version of MR 1.7, but it moves (b)(4) to (b)(1), renumbers 
the remaining subparagraphs of (b) accordingly, and revises new (b)(1) as follows: 

(1) each affected client gives informed consent, confirmed in writing, after full disclosure and consultation, 
provided, however, that a public entity cannot consent to any such representation.  When the lawyer 
represents multiple clients in a single matter, the consultation shall include an explanation of the common 
representation and the advantages and risks involved; 

http://www.judiciary.state.nj.us/rules/apprpc.htm  

Comment. New Jersey has not adopted the Model Rule comments. 

New Mexico Yes No Rule. Is substantively identical the 2002 version of MR 1.7.  The only changes are found in the cross-references to 
accommodate New Mexico’s unique numbering system (e.g., Rule 1.10 is 16-110 and lettering of rule paragraphs is 
all caps instead of lower case).  In addition, the two paragraphs of the rule are given headings: “A. Representation 
involving concurrent conflict of interest,” and “B. Permissible representation when concurrent conflict exists”. 

http://www.nmdisboard.org/Conwaygreene.htm  

http://www.conwaygreene.com/  

NOTE: The web site on which New Mexico’s Rules are maintained is very difficult to navigate.  The first link above 
provides specific instructions for finding a given rule on the web site (second link). 

NOTE: The foregoing web site does not appear to have updated all of New Mexico’s Rules of Professional Conduct.  
For a copy of the Supreme Court order adopting the new rules, effective 11/2008, w/ a red-line version of the Rules 
attached, see: 
http://nmsupremecourt.nmcourts.gov/rules/rulemaking/Consolidated%20Amendents%20to%20the%20Rules%20of
%20Professional%20Conduct%20(Approved%209-17-08).pdf  
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Comment. The comment to Rule 1.7 is identical to the comment to the 2002 version of MR 1.7, except w/ the same 
changes to cross-references to accommodate New Mexico’s unique numbering system. 

New York Yes Yes – 
Substantial 

Rule. Paragraph (a) diverges substantially from the 2002 versions of MR 1.7.  NOTE: See Clean & Redline versions 
of the New York Rule starting at pages 108 and 118 of this Chart, respectively.  Paragraph (b) is identical to MR 
1.7.  Paragraph (a) provides: 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest. A concurrent conflict of interest exists ifreasonable lawyer would 
conclude that either: 

(1) the representation of one client will be directly adverse to another clientinvolve the lawyer in 
representing differing interests; or 

(2) there is a significant risk that the representationlawyer’s professional judgment on behalf of one 
or more clientsa client will be materially limitedadversely affected by the lawyer’s responsibilities to 
another clientown financial, a former clientbusiness, property or a third person or by aother personal 
interest of the lawyerinterests. 

http://www.nysba.org/Content/NavigationMenu/ForAttorneys/ProfessionalStandardsforAttorneys/Professional_
Standar.htm  

Comment: New York has also modified the comment extensively.  See Clean and redline versions beginning at 
pages 108 and 118 of this Chart, respectively. 

 

North 
Carolina 

Yes Yes – 
Moderate 

Rule. The black letter is identical to the 2002 version of MR 1.7, except paragraph (a)(2) has been revised: 

(2) there is a significant risk that the representation of one or more clients willmay be materially limited 
by the lawyer's responsibilities to another client, a former client, or a third person, or by a personal interest 
of the lawyer. 

http://www.ncbar.gov/rules/rpcsearch.asp  

Comment. North Carolina has adopted the comment to the 2002 version of MR 1.7 verbatim, except Comment [8] 
has been revised as follows: 

[8]  Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk 
that a lawyer's ability to consider, recommend or carry out an appropriate course of action for the client 
willmay be materially limited as a result of the lawyer's other responsibilities or interests. For example, a 
lawyer asked to represent several individuals seeking to form a joint ventureseller of commercial real 
estate, a real estate developer and a commercial lender is likely to be materially limited in the lawyer's 
ability to recommend or advocate all possible positions that each might take because of the lawyer's duty 
of loyalty to the others. The conflict in effect forecloses alternatives that would otherwise be available to 
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the client. The mere possibility of subsequent harm does not itself preclude the representation or require 
disclosure and consent. The critical questions are the likelihood that a difference in interests will eventuate 
and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in 
considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the 
client. 

North 
Dakota 

Yes Yes – 
Substantial 

Rule. North Dakota Rule 1.7 is based on the 1983 version of MR 1.7.  Paragraphs (a) and (b) state non-consentable 
conflicts and paragraph (c) largely tracks the 1983 MR 1.7(b).  Paragraph (d) is a complement to MR 1.8(a): 

(a) A lawyer shall not represent a client if the lawyer's ability to consider, recommend, or carry out a course of 
action on behalf of the client will be adversely affected by the lawyer's responsibilities to another client or to a 
third person, or by the lawyer's own interests. 

(b) A lawyer shall not represent a client when the lawyer's own interests are likely to adversely affect the 
representation. 

(c) A lawyer shall not represent a client if the representation of that client might be adversely affected by the 
lawyer's responsibilities to another client or to a third person, or by the lawyer's own interests, unless: 

(1) the lawyer reasonably believes the representation will not be adversely affected; and 

(2) the client consents after consultation. When representation of multiple clients in a single matter is 
undertaken, the consultation shall include explanation of the implications of the common representation 
and the advantages and risks involved. 

(d) Except as required or permitted by Rule 1.6, a lawyer shall not use information relating to representation 
of a client to the disadvantage of a client unless a client who would be disadvantaged consents after 
consultation. 

 http://www.court.state.nd.us/Rules/Conduct/frameset.htm  

Comment. The North Dakota Comment has paragraphs from both the 1983 and 2002 comments to MR 1.7.  It does 
not track either one closely. 

NOTE: See Clean & Redline versions of the North Dakota Rule starting at pages 129 and 136 of this Chart, 
respectively. 

Ohio Yes Yes – 
Substantial 

Rule. Ohio Rule 1.7 is based on the 2002 version of MR 1.7, but makes some changes and substantially re-orders 
the Model Rule provisions: 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest. A concurrent conflict of interest exists if: A lawyer’s 
acceptance or continuation of representation of a client creates a conflict of interest if either of the 
following applies: 
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(1) the representation of onethat client will be directly adverse to another current client; or 

(2) there is a significantsubstantial risk that the representation of onelawyer’s ability to consider, 
recommend, or more clientscarry out an appropriate course of action for that client will be 
materially limited by the lawyer’s responsibilities to another client, a former client, or a third 
person or by a personal interest of the lawyerlawyer’s own personal interests. 

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may 
represent a client if:A lawyer shall not accept or continue the representation of a client if a conflict of 
interest would be created pursuant to division (a) of this rule, unless all of the following apply: 

 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; 

(2) each affected client gives informed consent, confirmed in writing; 

(3) the representation is not precluded by division (c) of this rule. 

(c) Even if each affected client consents, the lawyer shall not accept or continue the representation if 
either of the following applies: 

(21)  the representation is not prohibited by law; 

(32)  the representation does notwould involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other proceeding before a 
tribunal; and. 

http://www.toledobar.org/files/public/profConductRules.pdf  

Comment: Ohio’s comment tracks the comment to the 2002 version of MR 1.7, but substantially reorganizes the 
comment.  The Ohio Committee provides the following explanation: 

The comments to Model Rule 1.7 are rewritten for clarity and are reordered to help practitioners find 
relevant comments. Portions of Comments [28] and [34] have been deleted because they appear to state 
conclusions of law for which we have found no precedent in Ohio law or advisory opinions of the Board of 
Commissioners on Grievances and Discipline. 

NOTE: See Clean & Redline versions of the Ohio Rule starting at pages 148and 158 of this Chart, respectively. 

Oklahoma Yes Yes, 
slight 

Rule. Oklahoma Rule is identical to the 2002 version of MR 1.7. 

http://www.oscn.net/applications/oscn/index.asp?ftdb=STOKRUPR&level=1  

Comment. The comment is identical to the 2002 version of the comment to MR 1.7, except for revisions to 
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Comments [11] and [12], as follows: 

[11]  When lawyers representing different clients in the same matter or in substantially related matters are 
closely related by blood or marriage, or are involved in a sexual relationship as defined by [12] of the 
Comment to this Rule, there may be a significant risk that client confidences will be revealed and that the 
lawyer's family relationship will interfere with both loyalty and independent professional judgment. There 
are other relationships that may similarly interfere with the loyalty or independent professional judgment of 
the lawyer. As a result, each client is entitled to know of the existence and implications of the relationship 
between the lawyers before the lawyer agrees to undertake the representation. Thus, a lawyer related to 
another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in a matter 
where that lawyer is representing another party, unless each client gives informed consent. The 
disqualification arising from a close family relationship is personal and ordinarily is not imputed to 
members of firms with whom the lawyers are associated. See Rule 1.10. 

[12]  A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual 
relationship predates the formation of the client-lawyer relationship. See Rule 1.8(j). Sexual relations with 
a client presents a significant risk of violating Rule 1.7(a)(2) and one or more other Rules of Professional 
Conduct. See OBA Legal Ethics Op. No. 311 (1998) and ORPC Rules 1.1, 1.8(j), 1.7, 2.1, and 8.4. A 
lawyer should strictly scrutinize whether sexual relations with a client may result in harm to the client or 
impair the representation. The relationship between lawyer and client is a fiduciary one in which the 
lawyer occupies the highest position of trust and confidence. 

Sexual relations with a client is likely to present a substantial risk of a conflict of interest. Sexual relations 
may: (1) unfairly exploit the lawyer’s fiduciary role; (2) interfere with the lawyer’s independent professional 
judgment; and (3) impair the lawyer’s ability to represent the client competently. Client confidences may 
lose the protection of the attorney/client evidentiary privilege because the privilege extends only to 
communications made in the context of the client/lawyer relationship. If the client and the lawyer were 
engaged in a consensual sexual relationship before the client/lawyer relationship commenced, then the 
lawyer may ordinarily undertake a representation provided it does not otherwise present an impermissible 
conflict under this Rule. 

"Sexual relations" includes, but is not necessarily limited to, sexual intercourse or any touching of the 
sexual or other intimate parts of a client or causing such client to touch the sexual or other intimate parts 
of the lawyer for the purpose of arousing or gratifying the sexual desire of either party or to humiliate, 
harass, degrade, or exploit. "Sexual relationship" means an established course of sexual relations. 

 

Oregon Yes Yes – 
Moderate 

Rule.  Largely tracks the 2002 version of MR 1.7, but with some variations as follows: 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a concurrentcurrent conflict of interest. A concurrentcurrent conflict of interest exists if: 
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(1) the representation of one client will be directly adverse to another client; or 

(2) there is a significant risk that the representation of one or more clients will be materially limited 
by the lawyer's responsibilities to another client, a former client or a third person or by a 
personal interest of the lawyer.; or 

(3) the lawyer is related to another lawyer, as parent, child, sibling, spouse or domestic partner, in 
a matter adverse to a person whom the lawyer knows is represented by the other lawyer in the 
same matter. 

(b) Notwithstanding the existence of a concurrentcurrent conflict of interest under paragraph (a), a 
lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding before a tribunal; andthe 
representation does not obligate the lawyer to contend for something on behalf of one client 
that the lawyer has a duty to oppose on behalf of another client; and 

(4) each affected client gives informed consent, confirmed in writing. 

http://www.osbar.org/_docs/rulesregs/orpc.pdf  

Comment. Oregon has not adopted the comments to the Model Rules. 

NOTE: See Clean & Redline versions of the Oregon Rule starting at pages 172 and 173 of this Chart, respectively. 

Pennsylvania Yes Yes, 
slight 

Rule.  The black letter is identical to the 2002 version of MR 1.7, except that the informed consent in paragraph 
(b)(4) need not be confirmed in writing. 

http://www.padisciplinaryboard.org/documents/Pa%20RPC.pdf  

Comment: The Pennsylvania comment is based on the comment to the 2002 version of MR 1.7 with the following 
revisions: 

• Comment [20] is modified: 

[20]  Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such 
a writing may consist of a document executed by the client or one that the lawyer promptly records and 
transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(n) (writing includes 
electronic transmission). If it is not feasible to obtain or transmit the writing at the time the client gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The 
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requirement of a writing does not supplant the need in most cases for the lawyer to talk with the client, to 
explain the risks and advantages, if any, of representation burdened with aconcurrent conflict of interest, as 
well as reasonably available alternatives, and. The client’s consent need not be confirmed in writing to afford 
the client a reasonable opportunity to consider the risks and alternatives and to raise questions and 
concernsbe effective. Rather, thea writing is required in ordertends to impress upon clients the seriousness of 
the decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in the 
absence of a writing. See also Rule 1.0(b) (writing includes electronic transmission 

 

Rhode 
Island 

Yes Yes, 
slight 

Rule.  Identical to the 2002 version of MR 1.7. 

http://www.courts.ri.gov/supreme/pdf-files/Rules_Of_Professional_Conduct.pdf  

Comment.  Identical to the comments to the 2002 version of MR 1.7, except that it deletes Comment [12] 
concerning sexual relations with clients, and renumbers the comments thereafter. 

South 
Carolina 

Yes Yes – 
Slight 

Rule. Identical to the 2002 version of MR 1.7. 

http://www.judicial.state.sc.us/courtReg/ [Scroll down to Rules of Professional Conduct] 

Comment. Largely tracks the comment to the 2002 version of MR 1.7, except: 

• Comments [11] and [12], concerning family relationship conflicts and sexual relationship conflicts, respectively, 
have been deleted, and the subsequent comments renumbered. 

• Comment [18] (renumbered [16]) is revised: 

[1816]  Informed consent requires that each affected client be aware of the relevant circumstances and of 
the material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of 
that client. Seeis defined in Rule 1.0(e) (informed consentf). The information required depends on the nature of 
the conflict and the nature of the risks involved. When representation of multiple clients in a single matter is 
undertaken, the information mustshould include the implications of the common representation, including 
possible effects on loyalty, confidentiality and the attorney-client privilege and the advantages and risks 
involved. See Comments [3028] and [3129] (effect of common representation on confidentiality). 

• Comment [20] (renumbered [18]) is revised: 

[2018]  *   *   * and to afford the client a reasonable opportunity to consider the risks and alternatives and to 
raise questions and concerns. The better practice is to include within any writing the risks, advantages and 
alternatives discussed as a matter of full disclosure. Rather, the writing is required in order to impress upon 
clients the seriousness of the decision the client is being asked to make and to avoid disputes or ambiguities 
that might later occur in the absence of a writing. 
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• Comment [23A] has been added: 

[23a] A lawyer serving as a part-time prosecutor is not necessarily disqualified from simultaneously 
representing other civil or criminal defense clients in private practice. If the prosecutions handled by the lawyer 
are limited in nature and scope, the lawyer may be able to represent other clients in criminal or civil matters 
that are not related to any of the cases that the lawyer has prosecuted. 

• Comment [27] (renumbered [25]) is revised: 

[2725] For example, conflict questions may arise in estate planning and estate administration. A lawyer may 
be called upon to prepare wills for several family members, such as husband and wife, and, depending upon 
the circumstances, a conflict of interest may be present. In estate administration the identity of the client also 
may be unclear under the law of a particular jurisdiction. Under one view, the clientThe issue is the fiduciary; 
under another view the client is the estate or trust, including its beneficiariesaddressed in S.C. Code Ann. § 62-
1-109. In order to comply with conflict of interest rules, the lawyer should make clear the lawyer's relationship 
to the parties involved.  

South 
Dakota 

Yes Yes, 
slight 

Rule & Comment. Black letter is Identical to the 2002 version of MR 1.7, except for paragraph (b)(3): 

(3) the representation does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding same matter before a tribunal 

http://www.sdbar.org/Rules/rules.shtm  

Comment. Comment is Identical to the comment to the 2002 version of MR 1.7. 

Tennessee Yes Yes, 
Moderate 

Tennessee’s Proposed Rules were filed w/ the Tenn. S.Ct. on 5/13/09. See: 

http://www.tba.org/ethics/index.html  

http://www.tba.org/ethics/amends_051309/2009_rules_petition_ExhibitA_cleandraft.pdf [CLEAN] 

http://www.tba.org/ethics/amends_051309/2009_rules_petition_ExhibitB_comparetocurrent.pdf [RED - Cf. to 
Current Tenn. Rules] 

http://www.tba.org/ethics/amends_051309/2009_rules_petition_ExhibitC_comparetoaba.pdf [RED - Cf. to Model 
Rules] 

Proposed Rule. Tenn. Proposed Rule 1.7(a) and (b) is identical to the 2002 version of MR 1.7, but adds paragraph 
(c) re criminal law representations: 

(c) A lawyer shall not represent more than one client in the same criminal case or juvenile delinquency 
proceeding, unless 
 

(1) the lawyer demonstrates to the tribunal that good cause exists to believe that no conflict of interest 
prohibited under this Rule presently exists or is likely to exist; and 
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(2) each gives informed consent. 

Proposed Comment. The comment in the proposed rule is based on the comment to the 2002 version of MR1.7, 
with several additions, deletions and revisions as indicated: 

• Comment [1] adds the following sentence (NOTE: Tennessee proposes retaining MR 2.2, which Ethics 2000 
recommended deleting): 

When a lawyer is representing two or more clients in a candid and non-adversarial effort to accomplish a 
common objective with respect to the formation, conduct, modification, or termination of a consensual 
legal relation between them, then RPC 2.2 and not this Rule governs. 

• Comment [8]: 

[8]  Even where there is no direct adversenessadversity between clients, a conflict of interest exists if 
there is a significant risk that a lawyer’s ability to consider, recommend or carry out an appropriate course 
of action for the client will be materially limited as a result of the lawyer’s other responsibilities or interests. 
For example, a lawyer asked to represent several individuals seeking to form a joint venture is likely to be 
materially limited in the lawyer's ability to recommend or advocate all possible positions that each might 
take because of the lawyer's duty of loyalty to the others. The conflict in effect forecloses alternatives that 
would otherwise be available to the client. The mere possibility of subsequent harm does not itself require 
disclosure and consent. The critical questions are: what is the likelihood that a difference in interests will 
eventuate and, if it does, whether it will it materially interfere with the lawyer’s independent professional 
judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on 
behalf of the client.? 

• Comment [10], second sentence: 

[10] The lawyer’s own interests should not be permitted to have an adverse effect on representation of a 
client. For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may 
be difficult or impossible for the lawyer to give a client detachedobjective advice. *   *   *   

• Comment [12] (re sexual relations w/ client) is deleted and three paragraphs are substituted: 

Sexual Relations Between Lawyer and Client 

[12] The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest 
position of trust and confidence. Because of this fiduciary duty to clients, combining a professional 
relationship with any intimate personal relationship may raise concerns about conflict of interest, 
impairment of the judgment of both lawyer and client, and preservation of attorney-client privilege. These 
concerns may be particularly acute when a lawyer has a sexual relationship with a client. Such a 
relationship may create a conflict of interest under paragraph (a)(2) or violate other disciplinary rules, and 
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it generally is imprudent even in the absence of an actual violation of these Rules. 

[12a] Especially when the client is an individual, the client’s dependence on the lawyer’s knowledge of the 
law is likely to make the relationship between the lawyer and client unequal. A sexual relationship 
between lawyer and client can involve unfair exploitation of the lawyer’s fiduciary role and thereby violate 
the lawyer’s basic obligation not to use the trust of the client to the client’s disadvantage. In addition, such 
a relationship presents a significant risk that the lawyer’s emotional involvement will impair the lawyer’s 
independent professional judgment. Moreover, a blurred line between the professional and personal 
relationships may make it difficult to predict the extent to which communications will be protected by the 
attorney-client privilege, because communications are protected by privilege only when they are imparted 
in the context of the client-lawyer relationship. The client’s own emotional involvement may make it 
impossible for the client to give informed consent to these risks. 

[12b] Sexual relationships with the representative of an organizational client may not present the same 
questions of inherent inequality as the relationship with an individual client.  Nonetheless, impairment of 
the lawyer’s independent professional judgment and protection of the attorney-client privilege are still of 
concern, particularly if outside counsel has a sexual relationship with a representative of the organization 
who supervises, directs, or regularly consults with an outside lawyer concerning the organization’s legal 
matters. An in-house employee in an intimate personal relationship with outside counsel may not be able 
to assess and waive any conflict of interest for the organization because of the employee’s personal 
involvement, and another representative of the organization may be required to determine whether to give 
informed consent to a waiver. The lawyer should consider not only the disciplinary rules but also the 
organization’s personnel policies regarding sexual relationships (for example, prohibiting such 
relationships between supervisors and subordinates). 

• Comment [13] is revised: 

[13] *   *   *  then the lawyer must comply with the requirements of paragraph (b) before accepting the 
representation, including determining whether the conflict is consentable and, if so, thatobtaining informed 
consent, confirmed in writing, from the client has adequate information about the material risks of the 
representation. 

• Comment [19a] (re informed consent) is added: 

[19a] In the absence of other law to the contrary, a government official or entity, like any other client, may 
waive a conflict of interest under this Rule. 

• Comment [23] is revised.  Note that part the deleted language has been moved to Comments [35] and [36] re 
criminal law litigation. 

[23] Paragraph (b)(3) *   *   *   Such conflicts can arise in both civil and criminal cases as well as civil. The 
potential for conflict of interest in representing multiple defendants in a criminal case is so grave that 
ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, common 
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representation of persons having similar interests in civil litigation is proper if the requirements of 
paragraph (b) are met. 

• The following sentence is added to the beginning of Comment [27]: 

Members of a family may reasonably seek joint representation by a single lawyer in a matter affecting the 
family. 

• MR 1.7, cmt. [28] is deleted and the following comment substituted: 

[28] When a lawyer represents a client in a partisan role, whether as an advocate, an advisor, or the 
author of a legal opinion to be rendered on behalf of the client for use by a third person, this Rule provides 
special protections for the client to assure that the lawyer’s loyalty will not be diluted by interests of other 
clients, the lawyer, or third persons. This Rule, however, is not applicable to conflicts of interest affecting 
clients the lawyer undertakes to serve as an intermediary. If, for example, business persons or members 
of a family are seeking the lawyer’s advice or assistance in a non-adversarial effort to accomplish a 
common objective with respect to the formation, conduct, modification, or termination of a consensual 
relation between them, such as the formation of a business or a purchase or sale of property, RPC 2.2 
applies. Similarly, if the effectuation of an estate plan or other gratuitous transfer entails the formation, 
modification, or termination of a consensual legal relationship between clients, and the lawyer acts as an 
intermediary in connection with the transaction, RPC 2.2 applies. Otherwise, this Rule applies. Nor is this 
Rule applicable to conflicts of interest affecting parties who a lawyer undertakes to serve as a dispute 
resolution neutral. See RPC 2.4. 

• The first sentence of Comment [29] is revised: 

[29]  In considering whether to represent multiple clients in the same matter, a lawyer should be mindful 
that if the common representation fails because the potentially adverse interests cannot be reconciled, the 
result can be additional cost, embarrassment and recriminationcomplication, or even litigation. 

• Comment [32] is deleted and subsequent comments renumbered: 

[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that 
the lawyer's role is not that of partisanship normally expected in other circumstances and, thus, that the 
clients may be required to assume greater responsibility for decisions than when each client is separately 
represented. Any limitations on the scope of the representation made necessary as a result of the 
common representation should be fully explained to the clients at the outset of the representation. See 
Rule 1.2(c). 

• Comments [35] and [36] re representations in criminal and juvenile delinquency proceedings are added: 

Common Representation of Co-Defendants in Criminal or Juvenile Delinquency Proceedings 

[35] The potential for conflict of interest in representing multiple defendants in a criminal case or in 
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juvenile delinquency proceedings is so grave that ordinarily a lawyer should decline to represent more 
than one co-defendant. However, where the lawyer chooses to undertake such a joint representation, 
paragraph (c) requires that the lawyer demonstrate to the satisfaction of the tribunal that good cause 
exists to believe that no conflict of interest prohibited by paragraph (b) presently exists or is likely to exist  
in the future. This showing reflects the same standard currently required by Tennessee Rule of Criminal 
Procedure 44(c). 

[36] However, to avoid the premature disclosure of defense tactics, strategy, or other information relating 
to the representation, defense counsel may request that the tribunal hold an ex parte hearing to determine 
the propriety of the joint representation. See RPC 3.3(a)(3) (setting forth a lawyer’s duty of candor in an ex 
parte hearing); see also RPC 3.5(b) (permitting a lawyer to speak ex parte to a judge when permitted to 
do so by law). Once the tribunal is satisfied that no good cause exists to believe that a conflict of interest 
currently exists or is likely to exist, a rebuttable presumption arises throughout the proceedings that the 
joint representation comports with the requirements of this Rule. However, this presumption in no way 
relieves counsel of any duty imposed under these Rules should such an actual conflict of interest later 
arise. 

Current Rule & Comment. Current Tenn. Rule 1.7 is identical to the 1983 version of the Terminology section, which 
had no comment. 

NOTE: See Clean and redline versions of the proposed Tennessee Rule at pages 174 and 184 of this Chart, 
respectively. 

Texas No No – 
Substantial 

Ethics 2000. Texas has not completed its E2K review but has circulated proposed Rules for public comment: 

http://www.texasbar.com/TemplateRedirect.cfm?Template=/ContentManagement/ContentDisplay.cfm&Content
ID=25654  

Proposed Rule. Texas has rejected the structure and format of MR 1.7, instead proposing two rules to address 
current client conflicts, Rule 1.06 (“Conflicts of Interest”) and Rule 1.07 (“Conflicts of Interest: Multiple Clients in the 
Same Matter”):5 

Texas Rule 1.06. Conflicts of Interest 

(a) A lawyer shall not, even with informed consent: 

(1) represent opposing parties in the same matter before a tribunal; 

(2) represent a client in a matter when the lawyer’s representation of the client in that matter is or will 
be both materially and adversely limited by a personal interest of the lawyer or by that lawyer’s 
responsibilities to another client, a former client, or a third person; or 

                                            
5 Note that Texas has not adopted MR 1.3, and so 1.03 concerns communication, 1.04 addresses fees, and 1.05 is Texas’s confidentiality rule. 
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(3) represent two or more clients in the same matter if the proposed representation would violate 
Rule 1.07. 

(b) In all other situations in which it reasonably appears that representation may involve a conflict of 
interest, a lawyer may represent a client in a matter if  the lawyer reasonably believes that the lawyer’s 
representation of the client neither is nor will be materially limited by a personal interest of the lawyer or by 
the lawyer’s responsibilities to another client, a former client, or a third person, but only if: 

(1) the representation does not violate Rule 1.07; and 

(2) the client provides informed consent, confirmed in writing. 

(c) If a lawyer has accepted representation in violation of this Rule, or if a representation properly 
accepted becomes improper under this Rule, the lawyer shall promptly withdraw from one or more 
representations to the extent necessary for any remaining representation not to be in violation of these 
Rules. 

(d) When a lawyer is prohibited by this Rule from representing a client, no affiliated lawyer who knows or 
reasonably should know of the prohibition shall represent that client, unless the prohibition is based on a 
personal interest of the prohibited lawyer, and the affiliated lawyer reasonably believes that the 
representation of the client will not be materially and adversely limited by the personal interest of the 
prohibited lawyer. 

Terminology: See Rule 1.00 for definitions of “affiliated,” “confirmed in writing,” “informed consent,” 
“knows,” “person,” “reasonably,” “reasonably believes,” “reasonably should know,” “represents,” and 
“tribunal.” 

 

Texas Rule 1.07. Conflicts of Interest: Multiple Clients in the Same Matter 

(a) A lawyer shall not represent two or more clients in a matter if the representation would violate any of 
these Rules. 

(b) A lawyer shall not represent two or more clients in a matter unless: 

(1) the lawyer reasonably believes that: 

(i) the representation does not violate Rule 1.06; 

(ii) the clients can agree among themselves to a resolution of any material issue concerning the 
matter; 

(iii) each client is capable of understanding what is in that client’s best interest and making 
informed decisions; 
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(iv) the lawyer can deal impartially with each of the clients; and 

(v) the representation is unlikely to result in material prejudice to the interests of any of the 
clients; 

(2) prior to undertaking the representation, or as soon as practicable thereafter, the lawyer discloses 
to the clients in writing the following aspects of joint representation in the matter: 

(i) that the client might gain or lose some advantages if represented by separate counsel; 

(ii) that the lawyer cannot serve as an advocate for one client in the matter against any of the 
other clients, but instead must assist all of them in pursuing their common purposes, as a 
consequence of which each must be willing to make independent decisions without the lawyer’s 
advice concerning whether to agree to any proposed resolution of any issues concerning the 
matter; 

(iii) that the lawyer must deal impartially with each of the clients; 

(iv) that information received by the lawyer or by any affiliated lawyer or firm from or on behalf of 
any jointly represented client concerning the matter may not be confidential or privileged as 
between the clients; 

(v) that the lawyer will be required to disclose information concerning the matter to any jointly 
represented client if the lawyer knows that information would likely materially affect the position 
of that client, even if requested by another jointly represented client not to do so; 

(vi) that the lawyer will be required to correct any false or misleading statement or omission 
concerning the matter made by or on behalf of any jointly represented client, if the lawyer knows 
failure to do so would likely materially affect the position of any client, even if requested by 
another jointly represented client not to do so; 

(vii) that the lawyer may not be able to continue representing any of the clients if discharged by 
any one of them or if the lawyer is required to withdraw from representation under these Rules; 
and 

(viii) that the representation of all clients by a single lawyer or firm will not necessarily expedite 
handling of the matter or reduce associated attorneys’ fees and expenses; and 

(3) the lawyer obtains each client’s informed consent, confirmed in writing, to the representation after 
making the determinations required by (b)(1), and as soon as reasonably practicable after making 
the disclosures required by (b)(2). 

(c) A lawyer representing two or more clients in a matter shall, with respect to that matter, conduct the 
representation in accordance with the determinations and disclosures set forth in this Rule, except that: 
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(1) the requirement that the lawyer disclose information described in (b)(2)(v) may be waived by all 
clients’ informed consent that the lawyer will keep mutually agreed upon specified information 
confidential; and 

(2) the lawyer may rely on this informed consent only if a disinterested lawyer would reasonably 
conclude that all clients could make adequately informed decisions about the matter without having 
the information otherwise required to be disclosed under (b)(2)(v). 

(d) A lawyer representing multiple clients in a matter must withdraw from representing each client in the 
matter if the lawyer, for whatever reason, will not make disclosures required in: 

(1) subparagraph (b)(2)(v), unless the failure to make such disclosures is permitted by (c); and 

(2) subparagraph (b)(2)(vi). 

(e) If a lawyer is prohibited from representing two or more persons in a matter, no lawyer or firm affiliated 
with the lawyer may do so if the representation by that other lawyer or firm would violate Rule 1.06. 

(f) When a lawyer represents multiple clients pursuant to a court order or appointment, and the court 
requires or permits the lawyer to conduct the representation in accordance with standards that differ from 
those set out in (a)-(e), the lawyer may comply with those different standards notwithstanding this Rule. 

Terminology: See Rule 1.00 for definitions of “affiliated,” “confirmed in writing,” “firm,” “informed consent,” 
“knows,” “person,” “reasonably,” “reasonably believes,” “represents,” and “writing.” 

 

Proposed Comment. The Rules Texas has proposed for adoption and circulated for public comment do not include 
proposed comments. 

 

Current Rule. The Texas Terminology section, which is not numbered, is based on the Terminology section to the 
1983 version of the Model Rules, except: 

See http://www.law.uh.edu/Libraries/ethics/TRPC/index.html OR 

http://www.law.cornell.edu/ethics/tx/code/ OR 

http://www.txethics.org/reference_rules.asp?view=conduct  

Current Comment: Similar to Terminology in the 1983 Model Rules, there is no comment to the Texas Terminology 
section. 
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Utah Yes No Rule. Identical to the 2002 version of MR 1.7. 

http://www.utcourts.gov/resources/rules/ucja/ [Scroll down to Rules of Professional Conduct: Chapter 13] 

Comment. Identical to the comment to the 2002 version of MR 1.7. 

Vermont Yes No The Vermont Supreme Court has recently (6/17/09) adopted new, post-E2K rules, effective 9/1/09. See: 

http://www.vermontjudiciary.org/LC/Statutes%20and%20Rules/PROMULGATED-JUN1709-VRPC.pdf  

Rule.  Vermont Rule 1.7 is identical to the 2002 version of MR 1.7. 

Comment. The comment to Vermont Rule 1.7 is identical to the comment to the 2002 version of MR 1.7.  

Virginia Yes Yes – 
Moderate 

Ethics 2000. Virginia has not yet completed its E2K review.  Note that Virginia did not move from the ABA Model 
Code of Professional Responsibility to the Model Rule format until 1999 and it does not appear to be engaged in a 
full top-to-bottom review of its rules.  Nevertheless, Virginia revised its Rule 1.7 in 2005, adopting many of the 
changes approved by Ethics 2000. 

Rule. The black letter of current Virginia Rule 1.7 largely tracks the 2002 version of MR 1.7, except paragraph (b) is 
slightly modified: 

(b)  Notwithstanding the existence of a concurrent conflict of interest under paragraph(a), a lawyer may 
represent a client if each affected client consents after consultation, and: 

(1)  the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; 
(2)  the representation is not prohibited by law; 
(3)  the representation does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding before a tribunal; and 
(4) each affected client gives informed the consent, confirmed from the client is memorialized in writing. 

See http://www.vsb.org/docs/2008-09_rules-pc.pdf  

Comment. Virginia has substantially revised the Comment to Rule 1.7, modifying many comments and rejecting 
many more.  The changes are too great to list here. 

Proposed Changes. No further changes are contemplated at this time.  Go to the following web site for links to 
Virginia’s piecemeal proposals to revise their Model Rules: 

http://www.vsb.org/site/regulation/proposed-rule-changes/  

Washington Yes Yes – 
Moderate 

Rule.  The black letter of Washington Rule 1.7 is identical to the 2002 version of MR 1.7, except paragraph (b)(4) is 
revised as follows: 

(4)  each affected client gives informed consent, confirmed in writing (following authorization from the 
other client to make any required disclosures). 
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http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=RPC  

Comment. The Wash. Rule comment is based on the comments to the 2002 version of MR 1.7, but has made a 
number of changes as indicated and has added several comments to supplement the MR comments: 

• Comment [10]: 

[11]  [Washington revision] When lawyers representing different clients in the same matter or in 
substantially related matters are closely related by bloodas parent, child, sibling, or marriagespouse, or if 
the lawyers have some other close familial relationship or if the lawyers are in a personal intimate 
relationship with one another, there may be a significant risk that client confidences will be revealed and 
that the lawyer's family or other familial or intimate relationship will interfere with both loyalty and 
independent professional judgment. See Rule 1.8(l). As a result, each client is entitled to know of the 
existence and implications of the relationship between the lawyers before the lawyer agrees to undertake 
the representation. Thus, a lawyer so related to another lawyer, e.g., as parent, child, sibling or spouse, 
ordinarily may not represent a client in a matter where that lawyer is representing another party, unless 
each client gives informed consent. The disqualification arising from a close family relationshipsuch 
relationships is personal and ordinarily is not imputed to members of firms with whom the lawyers are 
associated. See RuleRules 1.8(k) and 1.10. 

• Comment [12] re sexual relations w/ a client is deleted. 

• Comment [22] re advance waivers is deleted. 

• Comments [36] – [41] have been added and relate to the indicated sections of the MR comment: 

General Principles 

[36] Notwithstanding Comment [3], lawyers providing short-term limited legal services to a client under the 
auspices of a program sponsored by a nonprofit organization or court are not normally required to 
systematically screen for conflicts of interest before undertaking a representation. See Comment [1] to 
Rule 6.5. See Rule 1.2(c) for requirements applicable to the provision of limited legal services. 

Identifying Conflicts of Interest: Material Limitation 

[37] Use of the term "significant risk" in paragraph (a)(2) is not intended to be a substantive change or 
diminishment in the standard required under former Washington RPC 1.7(b), i.e., that "the representation 
of the client may be materially limited by the lawyer's  responsibilities to another client or to a third person, 
or by the lawyer's own interests." 

Prohibited Representations 

[38] In Washington, a governmental client is not prohibited from properly consenting to a representational 
conflict of interest. 

208



RRC - 3-310 [1-7] - CHART - MR 1.7 Adoptions - REV2 (01-29-10).doc Page 41 of 196 Printed: February 10, 2010 

Proposed Rule 1.7 – State Adoptions 

1. 

State 

2. 

Adopted 
MR 1.7 
(E2K) 

3. 
Any 

Changes 
to MR? 

4. Notes/Comments 

Informed Consent 

[39] Paragraph (b)(4) of the Rule differs slightly from the Model Rule in that it expressly requires 
authorization from the other client before any required disclosure of information relating to that client can 
be made. Authorization to make a disclosure of information relating to the representation requires the 
client's informed consent. See Rule 1.6(a). 

Nonlitigation Conflicts 

[40] Under Washington case law, in estate administration matters the client is the personal representative 
of the estate. Special Considerations in Common Representation 

[41] Various legal provisions, including constitutional, statutory and common law, may define the duties of 
government lawyers in representing public officers, employees, and agencies and should be considered in 
evaluating the nature and propriety of common representation. 

NOTE: See Clean & Redline versions of the Washington Rule starting at pages ___ and ___ of this Chart, 
respectively. 

West 
Virginia 

No No West Virginia has not completed its E2K review.   

Current Rule & Comment. According to the Cornell website, West Virginia has not adopted either the Preamble & 
Scope, or the Terminology section of either version of the Model Rules.  

NOTE: Unfortunately, the W.Va. web site has been down for maintenance for the last several months so I am not 
able to confirm that. See: 

http://www.law.cornell.edu/ethics/wv/code/WV_CODE.HTM  

NOTE: Although there is a website for the West Virginia Bar Association, it does not contain a link to the Rules of 
Professional Conduct. See: 

http://www.wvbarassociation.org/index.asp  

Proposed Rule & Comment. West Virginia proposes adopting the 2002 version of MR 1.7 verbatim by order dated 
12/8/08) 

http://www.state.wv.us/WVSCA/rules/ABA.pdf  

Wisconsin Yes Yes – 
Slight 

Rule.  Is identical to the 2002 version of MR 1.7, except paragraph (b)(4) provides: 

(4) each affected client gives informed consent, confirmed in a writing signed by the client. 

http://www.legis.state.wi.us/rsb/scr/5200.pdf  

Comment. The entire ABA Comment is included verbatim in the official rules. 
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Wyoming Yes Yes – 
Moderate 

Rule.  Nearly identical to the 2002 version of MR 1.7, but paragraph (b)(4) is revised: 

(4)  before proceeding with the representation, each affected client givesmakes an informed 
consentdecision to waive the conflict, confirmed in writing signed by the client. 

http://www.courts.state.wy.us/CourtRules_Entities.aspx?RulesPage=AttorneysConduct.xml  

Comment. Wyoming’s comment based on the comment to the 2002 version of MR 1.7, but generally substitutes 
“informed decision” for “informed consent” and “subject to waiver” for “consentable”.  It also includes the following 
changes: 

• Comment [1]: 

[1]  Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. *   *   *  
For definitions of "informed consentdecision" and "confirmed in writing," see Rule 1.0(ef) and (bc). If such a 
conflict arises after representation has been undertaken, the lawyer should withdraw from the representation 
unless the conflict can be and has been properly waived. 

• Comment [6]: 

[6]  *   *   *  Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a client 
who appears as a witness in a lawsuit involving another client, as when the testimony will be damaging to the 
client who is represented in the lawsuit. On the other hand, simultaneous representation in unrelated matters of 
clients whose interests are only generally economically adverse, such as representation of competing 
economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not 
require consent of the respective clients. 

• Comment [8]: 

[8]  Even where there is no direct adverseness, aA conflict of interest exists if there is a significant risk that 
athe lawyer’s ability to consider, recommend or carry out an appropriate course of action for the client will be 
materially limited as a result of the lawyer's other responsibilities or interests. For example, a lawyer asked to 
represent several individuals seeking to form a joint venture is likely to be materially limited in the lawyer's 
ability to recommend or advocate all possible positions that each might take because of the lawyer's duty of 
loyalty to the others. The conflict in effect forecloses alternatives that would otherwise be available to the client. 
The mere possibility of subsequent harm does not itself require disclosure and consent. The critical questions 
are the likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere 
with the lawyer's independent professional judgment in considering alternatives or foreclose courses of action 
that reasonably should be pursued on behalf of the client. 

• Comment [14]: 

[14]  Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in 
paragraph (b), some conflicts are nonconsentablenot subject to waiver, meaning that the lawyer involved 
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cannot properly ask for such agreement or provide representation on the basis of the client's consentdecision. 
When the lawyer is representing more than one client, the question of consentabilitywaiver must be resolved 
as to each client. For example, when the lawyer represents different clients in related matters and one of the 
clients refuses to agree to the disclosure necessary to permit the other client to make an informed decision, the 
lawyer cannot properly ask the latter to waive the conflict. 

• Comment [20]: 

[20]  Paragraph (b) requires the lawyer to obtain thean informed consentdecision of the client, confirmed in 
writing signed by the client. Such a writing maymust consist of a document executed by the client or one that 
the lawyer promptly records and transmits to the client following an oral consent. See Rule 1.0(bc). See also 
Rule 1.0(n) (writing includes electronic transmission). If it is not feasible to obtain or transmit the writing at the 
time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time 
thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the 
lawyer to talk with the client, to explain the risks and advantages, if any, of representation burdened with a 
conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable 
opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is 
required in order to impress upon clients the seriousness of the decision the client is being asked to make and 
to avoid disputes or ambiguities that might later occur in the absence of a writing. 

• Comment [30]: 

[30]  A particularly important factor in determining the appropriateness of common representation is the effect 
on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the 
prevailing rule is that, as between commonly represented clients, the privilege does not attach to any 
communication made during the common representation. Hence, it must be assumed that if litigation 
eventuates between the clients, the privilege will not protect any such communications, and the clients should 
be so advised. 

• Carries forward Comment [15] from the 1983 version of MR 1.7 as Comment [36], re “Conflict Charged by an 
Opposing Party”: 

[36]  Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking the 
representation. In litigation, a court may raise the question when there is reason to infer that the lawyer has 
neglected the responsibility. In a criminal case, inquiry by the court is generally required when a lawyer 
represents multiple defendants. See Rule 44(c) of the Wyoming Rules of Criminal Procedure. Where the 
conflict is such as clearly to call in question the fair or efficient administration of justice, opposing counsel may 
properly raise the question. Such an objection should be viewed with caution, however, for it can be misused 
as a technique of harassment. See Scope. 
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January 26, 2010 Difuntorum E-mail to KEM, cc Chair, Vapnek, Tuft & Staff: 

Regarding the Batch 6 rules, all of the references to Rule 1.7 are general references that do not 
appear to require any edits.  As no edits are required, I have not prepared any highlighted drafts 
but the list below identifies the relevant rules and where the Rule 1.7 references are found.  Any 
Batch 6 rule that is not listed does not include an existing Rule 1.7 reference.  –Randy D. 

BATCH 6 RULES (Public comment will end on March 12, 2010):

Rule 1.0.1 (see Cmt.[6]) 
Rule 1.11 (see (d)(1); Cmt.[1] & [9]) 
Rule 1.17 (see Cmt.[11]) 
Rule 1.18 (see Cmt.[4]) 
Rule 6.5 (see(a)(1) & (2); Cmt.[1], [3], [4] & [5]) 

As the public comment period has not yet ended, this is preliminary work until the Batch 6 rules 
are further considered.  In addition, this needs to be reviewed when the new Rule 1.7 is drafted.  

January 31, 2010 KEM E-mail to Chair, Vice-Chairs & Staff: 

Before circulating more widely the draft of Rule 1.7 that I've worked on in accordance with the 
vote at the last meeting to "Adopt the structure and formulation as found in Model Rule 1.7 w/o 
prejudice to make adjustments that will address concerns expressed [during the meeting]," I 
wanted to run the proposed draft by you and get any input you might have.  To that end, I've 
attached the following.  I'll explain what I've attached and how I went about creating the draft 
rule in my notes following the attachment list. 

1.   Rule, Alt 1, Draft 1 (1/30/10), redline, compared to Model Rule 1.7 (2002).  In Word. 

2.   Rule, Alt 1, Draft 1 (1/30/10), clean & annotated.  In Word. 

3.   CHART, comparing the Comment to MR 1.7 (2002) [in column 1] to the Comment to 
proposed Rule 1.7, Draft 14.5 (1/11/10)RLK.  In PDF. 

4.   Rule, Draft 14.5 (1/11/10)RLK -- CLEAN ("RLK Draft").  In Word. 

5.   CHART, MR 1.7 (2002) Adoptions.  In PDF. 

Notes:
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1.   You will probably only want to look at items 1 and 2.  I've included items 3-5 so you have the 
background material I created to be able to approach this task somewhat systematically. 

2. ITEMS #1 & 2 & EXPLANATION OF KEM APPROACH TO DRAFTING.  My approach, 
taken from comments at the meeting and discussions with a couple of Commission members 
who favored taking the ABA approach, was to be as faithful as possible to the ABA structure 
and formulation.  As I mentioned in an earlier, I don't think we should try to get too fancy with 
this Rule.  Aside from the short time line we have, I don't think that those who voted in favor of 
going in this direction want us to depart markedly from the black letter of the Model Rule or the 
Model Rule comment.

a.    With two exceptions (deleting reference to "diligent" in (b)(1) and substituting 
"informed written consent" in (b)(2)), I recommend we adopt the MR black letter 
verbatim.  As you can see from a review of the Adoptions Chart (item #5), some 
jurisdictions have made moderate changes to the blackletter (e.g., Florida, Kentucky, 
Maine, Michigan, New Jersey, Tennessee, Virginia, Washington), others have not 
completed their Ethics 2000 review and so have retained the 1983 version of the Rule 
(e.g., Alabama, Mississippi), and still others have departed markedly from the blackletter 
(e.g., D.C., New York, Ohio, and Texas).  I don't think we should follow any of these 
jurisdictions. 

b.    I am particularly concerned that we don't get bogged down trying to "improve" on the 
Model Rule language in the Comment.  We should take the approach that unless there 
is a compelling reason to change the MR's language, we should keep it.  In some 
instances I've pointed out slight language changes Bob made to a MR comment but I 
don't think the changes are necessary and instead have recommended retaining the MR 
comment.  There are only a few comments for which I recommend importing language 
from the RLK draft pretty much in toto (e.g., for Comment [22], I've substituted Bob's 
Comment [31] on advance waivers, which I think is a marked improvement over the MR 
comment and is vastly preferred by the interested parties who attended our 12/11-12/09 
and 1/22-23/10 meetings; for Comment [25] on class actions, I've substituted the 
comment on which the Commission spent a considerable amount of time with input from 
Ira Spiro (a former member of COPRAC and a class action lawyer)). 

(1)    NOTE: When I have inserted language from the RLK Draft, it is in 
BOLD.  Other, non-bolded redline changes reflect my suggestions, usually 
made to accommodate the insertion of language from Bob's draft (though I 
do recommend other changes).

c.    I have also adapted language from both the black letter and the comments to the 
RLK Draft.  As to the blackletter, I included most of the language to provide some 
continuity between our current checklist approach in 3-310 and this proposed Rule.  
Where I have included the RLK draft language, I have also revised the MR comment 
language to accommodate the inclusion of the RLK blackletter language (largely derived 
from current rule 3-310).  I have done this in Comments [6] (on direct adversity) and [8] 
(on material limitation generally).  The footnotes indicate from where in item #4, above, I 
derived the language. 

d.    Bob wrote some very good comments that I believe can go a long way to clarify the 
"direct adversity" or "material limitation" standards.  I have included such comment 
language in the following comments: [6], [7A], [10], [29], [29A].  Bob's language 
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accomplishes what the MR does not -- explain these concepts by reference to examples 
in understandable language.  I strongly urge their inclusion. 

e.   I've also included other language from the RLK Draft comment that concerns issues 
not addressed or only hinted at in the Model Rule comment.  This language can be 
found in the following comments: [1A], [17], [17A], [20A], [30], [33], [35], [36] - [38].  I 
also recommend the inclusion of this language. 

f.   I've changed some of the headings to better signal what is at stake.  See headings 
above Comments [1], [6] and [8].  I'm not wedded to these but I've made an effort to 
track what I perceive as the MR's organization.  If it were a perfect world, I'd recommend 
that we move forward the comments on Joint Representations (now at Comments [29]-
[33]) to follow the comments on duties to former clients & third persons (Comment [9]) 
personal interest conflicts ([10]-[12]).  However, I note that Ohio recklessly rearranged 
the MR comments, making it extremely difficult to follow.  This is an area where I think 
the advantages of uniformity trump any internal logic we might be inclined to impose. 

g.   I've added Comment [8A] as a bridge between Comment [8] (general comment re 
material limitation) and the comments that clarify that standard. 

h.   I've substituted "joint representation," a term that we use in California, for the MR's 
"common representation".  I'm not sure whether that is a necessary change. 

3. ITEM #3. Item #3 is a chart I create to enable me to embark on this task more or less 
systemically.  I tried to match up the concepts in the Model Rule comment to the concepts in the 
RLK Draft comment.  Where there is a concept in the RLK Draft that is not included in the Model 
Rule comment, or where I have included the black letter from the RLK Draft, I have shaded that 
row.  RLK Comments [1], [19], [21], [22], [23], [25], [28], [30], [11], [13], [35]-[37] are in this 
category.  Of the foregoing, I have included the following: 1, 28, 11, 35-37.  Of the remaining 
concepts, we might want to consider adding something to effect of [25] (on page 11). 

4. ITEM #4. For ease of reference, I've merged all three of the documents (Part 1, Part 2, 
Comment) Bob prepared for the January 2010 meeting in a single document. 

5. ITEM #5. This is a chart I had begun a while back but never finished because of the 
direction we had gone w/ proposed Rule 1.7.  Over the last week, I've completed it and updated 
those parts previously done (in reality, it would have been easier to start from scratch).  I've 
included this for information purposes -- it is one of the background documents I used to get a 
handle on this assignment.  As I note in paragraph 2.a., above, I do not recommend going down 
the road traveled by any other state.  As has been done by most other states, we should stick 
closely to the Model Rule language and depart only if we have a compelling reason for doing so. 

6. Conforming other proposed Rules to Rule 1.7. As for conforming the other rules to the 
attached Alt1 draft, I prefer not to attempt that until I get some feedback from the recipients of 
this E-mail.  I don't think it will take too long once we reach at least a tentative agreement on 
1.7.

7. DEADLINE.  I'm guessing that the agenda deadline for the next meeting will be Tuesday, 
2/9 or Wednesday, 2/10, so that we can circulate the agenda materials and give folks two 
weekends to digest the rules and submit e-mail comments.  I still have to circulate this to the 
drafting team (Bob, Kurt, Dom and me), as well as Stan who has requested that he be copied 
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with drafts, and Raul, whose comments on the RLK Draft precipitated the discussion and vote at 
the January meeting. 

a. Mark, do you want to revise the attached draft further or do you think it is in 
sufficiently good shape to be circulated for discussion?  I think in fairness to the drafters 
and other interested Commission members, I have to circulate the draft to them by no 
later than this Wednesday, 2/3.  Will that give you enough time to review this? 

b. Lauren & Randy: Am I correct on the approximate deadline for submission of 
agenda materials?  Do you agree, Harry?

c. Paul, If you have any comments on the attached draft, please share them. 

As usual, if you have any questions, please ask.  

February 1, 2010 Difuntorum E-mail to KEM, cc Chair, Vice-Chairs & Staff: 

I need to consult with Lauren before giving you input on the deadline.  Meanwhile, here are 
some substantive comments on your fine draft. 

Fnt. #1 

[Diligence] I would keep the word “diligent” in the rule so long as the comments direct the reader 
to the competence rule and state that diligence is a part of competence.  My rationale is that I 
believe this rule should be pitched as a professional responsibility standard that can be 
harmonized with CA’s existing law governing conflicts, including RPC 3-310.  The words may be 
different but the essential concepts are compatible and some folks might go even further to 
argue that the CA case law largely has not relied on the precise language of RPC 3-310 
anyway.  Diligence is alive and well in the RRC’s proposed rules and a lawyer should not be 
given a misleading cue that CA is irreconcilably different in this regard. 

Fnt.#6

[Thrust Upon Conflicts] I believe the inclusion of a comment addressing this topic should be the 
subject of a new vote.   My own view is that if Rule 1.7 is intended to govern conflicts in the civil 
arena, then a comment that alerts lawyers to the relevant issues and concepts (i.e., whether the 
Hot Potato Rule is mitigated by a thrust upon conflict), but does not definitively dictate a result, 
would be useful guidance.  Also, with the exception of the last sentence of Cmt.[4], this 
comment is self-contained and could be deleted later (by the Board, or even by the Court itself) 
without major impact to the remainder of Rule 1.7.

Fnt.#25

[Representations Prohibited by Applicable Law] If desired, B&P sec. 6131 could be used to 
restore some of the deleted MR comment language.  This section states: 

“Every attorney is guilty of a misdemeanor and, in addition to the punishment prescribed 
therefor, shall be disbarred: 
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a. Who directly or indirectly advises in relation to, or aids, or promotes the defense 
of any action or proceeding in any court the prosecution of which is carried on, 
aided or promoted by any person as district attorney or other public prosecutor 
with whom such person is directly or indirectly connected as a partner. 

b. Who, having himself prosecuted or in any manner aided or promoted any action 
or proceeding in any court as district attorney or other public prosecutor, 
afterwards, directly or indirectly, advises in relation to or takes any part in the 
defense thereof, as attorney or otherwise, or who takes or receives any valuable 
consideration from or on behalf of any defendant in any such action upon any 
understanding or agreement whatever having relation to the defense thereof. 

This section does not prohibit an attorney from defending himself in person, as attorney 
or counsel, when prosecuted, either civilly or criminally.” 

Also, Family Code sec. 8800 could be mentioned, although it is not an absolute bar to 
representation.  In part, it states: 

“(c) The Legislature declares that in an independent adoption proceeding, whether or not 
written consent is obtained, multiple representation by an attorney should be avoided 
whenever a birth parent displays the slightest reason for the attorney to believe any 
controversy might arise. The Legislature finds and declares that it is the duty of the 
attorney when a conflict of interest occurs to withdraw promptly from any case, advise 
the parties to retain independent counsel, refrain from taking positions in opposition to 
any of these former clients, and thereafter maintain an impartial, fair, and open attitude 
toward the new attorneys. 

(d) Notwithstanding any other law, it is unethical for an attorney to undertake the 
representation of both the prospective adoptive parents and the birth parents of a child in 
any negotiations or proceedings in connection with an adoption unless a written consent 
is obtained from both parties. The written consent shall include all of the following: 

(1) A notice to the birth parents, in the form specified in this section, of their right 
to have an independent attorney advise and represent them in the adoption 
proceeding and that the prospective adoptive parents may be required to pay the 
reasonable attorney's fees up to a maximum of five hundred dollars ($500) for 
that representation, unless a higher fee is agreed to by the parties. 

(2) A notice to the birth parents that they may waive their right to an independent 
attorney and may be represented by the attorney representing the prospective 
adoptive parents. 

(3) A waiver by the birth parents of representation by an independent attorney. 

(4) An agreement that the attorney representing the prospective adoptive parents 
shall represent the birth parents.”  

Fnt.#32

[Open-Ended Advance Consent]   A slightly different take on the spirit of Bob’s motion would be 
to delete any reference to actual independent representation  and simply state that an open-
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ended advance consent does not comply with the rule absent written advice to seek 
independent counsel, etc. . . .   Something like the following:

“Moreover, no general and open-ended advance consent will comply with this rule 
unless the lawyer or law firm first provides advice in writing to the client to seek 
the advice of an independent lawyer of the client's choice and the client is given a 
reasonable opportunity to seek that advice.”

This is just rough language to give you an idea of what could be substituted for the “However” 
sentence in the current draft. 

That’s it for now. 

February 3, 2010 KEM E-mail to Drafters (Kehr, Melchior & Snyder), cc Lamport, Martinez, 
Tuft, Chair & Staff: 

I've  worked  on  a  draft  of  Rule  1.7  in  accordance  with  the  vote  at  the  last  meeting  to  
"Adopt  the  structure  and  formulation  as  found  in  Model  Rule  1.7  w/o  prejudice  to  make  
adjustments  that  will  address  concerns  expressed  [during  the  meeting],"  I've  attached  the  
following  for  any  input  you  might  have  before  it  is  circulated  to  the  Commission.    I'll  
explain  what  I've  attached  and  how  I  went  about  creating  the  draft  rule  in  my  notes  
following  the  attachment  list.    All  documents  are  in  PDF. 

1.      Rule,  Alt  1,  Draft  1.1  (2/2/10),  redline,  compared  to  Model  Rule  1.7  (2002). 

2.      Rule,  Alt  1,  Draft  1.1  (2/2/10),  clean  &  annotated. 

3.      CHART,  comparing  the  MR  1.7  Comment  (2002)  [in  column  1]  to  the  Comment  to  
proposed  Rule  1.7,  Draft  14.5  (1/11/10)RLK.    In  PDF. 

4.      Rule,  Draft  14.5  (1/11/10)RLK  --  CLEAN  ("RLK  Draft"). 

5.      CHART,  MR  1.7  (2002)  Adoptions,  REV2  (1/29/10). 

Notes:

1.      You  will  probably  only  want  to  look  at  items  1  and  2.    I've  included  items  3-5  so  
you  have  the  background  material  I  created  to  be  able  to  approach  this  task  somewhat  
systematically.

2. ITEMS  #1  &  2  &  EXPLANATION  OF  KEM  APPROACH  TO  DRAFTING.    My  
approach,  taken  from  comments  at  the  meeting  and  discussions  with  a  couple  of  
Commission  members  who  favored  taking  the  ABA  approach,  was  to  be  as  faithful  as  
possible  to  the  ABA  structure  and  formulation.    I  don't  think  we  should  try  to  get  too  
fancy  with  this  Rule.    Aside  from  the  short  time  line  we  have,  I  don't  think  that  those  
who  voted  in  favor  of  going  in  this  direction  want  us  to  depart  markedly  from  the  black  
letter  of  the  Model  Rule  or  the  Model  Rule  comment.     
a.        With  one  exceptions  (substituting  "informed  written  consent"  in  (b)(2)),  I  
recommend  we  adopt  the  MR  black  letter  verbatim.    As  you  can  see  from  a  review  of
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the  Adoptions  Chart  (item  #5),  some  jurisdictions  have  made  moderate  changes  to  the  
blackletter  (e.g.,  Florida,  Kentucky,  Maine,  Michigan,  New  Jersey,  Tennessee,  Virginia,  
Washington),  others  have  not  completed  their  Ethics  2000  review  and  so  have  retained  
the  1983  version  of  the  Rule  (e.g.,  Alabama,  Mississippi),  and  still  others  have  departed  
markedly  from  the  blackletter  (e.g.,  D.C.,  New  York,  Ohio,  and  Texas).    I  don't  think  we  
should  follow  any  of  these  jurisdictions. 

b.        I  am  particularly  concerned  that  we  don't  get  bogged  down  trying  to  "improve"  on  
the  Model  Rule  language  in  the  Comment.    We  should  take  the  approach  that  unless  
there  is  a  compelling  reason  to  change  the  MR's  language,  we  should  keep  it.    In  
some  instances  I've  pointed  out  slight  language  changes  Bob  made  to  a  MR  comment  
but  I  don't  think  the  changes  are  necessary  and  instead  have  recommended  retaining  
the  MR  comment.    There  are  only  a  few  comments  for  which  I  recommend  importing  
language  from  the  RLK  draft  pretty  much  in  toto  (e.g.,  for  Comment  [22],  I've  
substituted  Bob's  Comment  [31]  on  advance  waivers,  which  I  think  is  a  marked  
improvement  over  the  MR  comment  and  is  vastly  preferred  by  the  interested  parties  
who  attended  our  12/11-12/09  and  1/22-23/10  meetings;  for  Comment  [25]  on  class  
actions,  I've  substituted  the  comment  on  which  the  Commission  spent  a  considerable  
amount  of  time  with  input  from  Ira  Spiro (a  former  member  of  COPRAC  and  a  class  
action  lawyer)). 
(1)        NOTE:  When  I  have  inserted  language  from  the  RLK  Draft,  it  is  in  BOLD.    
Other,  non-bolded  redline  changes  reflect  my  suggestions,  usually  made  to  
accommodate  the  insertion  of  language  from  Bob's  draft  (though  I  do  recommend
other  changes).

c.        I  have  also  adapted  language  from  both  the  black  letter  and  the  comments  to  
the  RLK  Draft.    As  to  the  blackletter,  I  included  most  of  the  language  to  provide  some  
continuity  between  our  current  checklist  approach  in  3-310  and  this  proposed  Rule.    
Where  I  have  included  the  RLK  draft  language,  I  have  also  revised  the  MR  comment  
language  to  accommodate  the  inclusion  of  the  RLK  blackletter  language  (largely  derived  
from  current  rule  3-310).    I  have  done  this  in  Comments  [6]  (on  direct  adversity)  and
[8]  (on  material  limitation  generally).    The  footnotes  indicate  from  where  in  item  #4,  
above,  I  derived  the  language. 

d.        Bob  wrote  some  very  good  comments  that  I  believe  can  go  a  long  way  to  clarify  
the  "direct  adversity"  or  "material  limitation"  standards.    I  have  included  such  comment  
language  in  the  following  comments:  [6],  [7A],  [10],  [29],  [29A].    Bob's  language  
accomplishes  what  the  MR  does  not  --  explain  these  concepts  by  reference  to  
examples  in  understandable  language.    I  strongly  urge  their  inclusion. 

e.      I've  also  included  other  language  from  the  RLK  Draft  comment  that  concerns  
issues  not  addressed  or  only  hinted  at  in  the  Model  Rule  comment.    This  language  can  
be  found  in  the  following  comments:  [1A],  [17],  [17A],  [20A],  [30],  [33],  [35],  [36]  -  [38].    
I  also  recommend  the  inclusion  of  this  language. 

f.      I've  changed  some  of  the  headings  to  better  signal  what  is  at  stake.    See  
headings  above  Comments  [1],  [6]  and  [8].    I'm  not  wedded  to  these  but  I've  made  an  
effort  to  track  what  I  perceive  as  the  MR's  organization.    If  it  were  a  perfect  world,  I'd  
recommend  that  we  move  forward  the  comments  on  Joint  Representations  (now  at  
Comments  [29]-[33])  to  follow  the  comments  on  duties  to  former  clients  &  third  persons  
(Comment  [9])  personal  interest  conflicts  ([10]-[12]).    However,  I  note  that  Ohio  
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recklessly  rearranged  the  MR  comments,  making  it  extremely  difficult  to  follow.    This  is  
an  area  where  I  think  the  advantages  of  uniformity  trump  any  internal  logic  we  might  
be  inclined  to  impose. 

g.      I've  added  Comment  [8A]  as  a  bridge  between  Comment  [8]  (general  comment  re  
material  limitation)  and  the  comments  that  clarify  that  standard. 

h.      I've  substituted  "joint  representation,"  a  term  that  we  use  in  California,  for  the  MR's  
"common  representation".    I'm  not  sure  whether  that  is  a  necessary  change.    What  do  
the  recipients  of  this  e-mail  think? 

3. ITEM  #3.  Item  #3  is  a  chart  I  created  to  enable  me  to  embark  on  this  task  more  
or  less  systemically.    I  tried  to  match  up  the  concepts  in  the  Model  Rule  comment  to  
the  concepts  in  the  RLK  Draft  comment.    Where  there  is  a  concept  in  the  RLK  Draft  
that  is  not  included  in  the  Model  Rule  comment,  or  where  I  have  added  the  black  letter  
from  the  RLK  Draft,  I  have  shaded  that  row.    RLK  Comments  [1],  [19],  [21],  [22],  [23],  
[25],  [28],  [30],  [11],  [13],  [35]-[37]  are  in  this  category.    Of  the  foregoing,  I  have  
included  the  following:  1,  28,  11,  35-37.    Of  the  remaining  concepts,  we  might  want  to  
consider  adding  something  to  effect  of  [25]  (on  page  11),  but  I  didn't  think  we  should  
add  any  of  the  other  listed  comments. 

4. ITEM  #4.  For  ease  of  reference,  I've  merged  all  three  of  the  documents  (Part  1,  
Part  2,  Comment)  Bob  prepared  for  the  January  2010  meeting  in  a  single  document. 

5. ITEM  #5.  This  is  a  chart  I  had  begun  a  while  back  but  never  finished  because  of  
the  direction  we  had  gone  w/  proposed  Rule  1.7.    Over  the  last  week  or  so  since  our  
last  meeting,  I've  completed  it  and  updated  those  parts  previously  done  (in  reality,  it  
would  have  been  easier  to  start  from  scratch).    I've  included  this  for  information  
purposes  --  it  is  one  of  the  background  documents  I  used  to  get  a  handle  on  this  
assignment.    As  I  note  in  paragraph  2.a.,  above,  I  do  not  recommend  going  down  the  
road  traveled  by  any  other  state.    As  has  been  done  by  most  other  states,  we  should  
stick  closely  to  the  Model  Rule  language  and  depart  only  if  we  have  a  compelling  
reason  for  doing  so. 

6. Conforming  other  proposed  Rules  to  Rule  1.7.  As  for  conforming  the  other  rules  
to  the  attached  Alt1  draft,  I  prefer  not  to  attempt  that  until  I  get  some  feedback  from  
the  recipients  of  this  E-mail.    I  don't  think  it  will  take  too  long  once  we  reach  at  least  
a  tentative  agreement  on  1.7. 

7. DEADLINE.    The  agenda  deadline  for  the  next  meeting  is  Wednesday,  2/10,  so
that  we  can  circulate  the  agenda  materials  and  give  folks  two  weekends  to  digest  the  
rules  and  submit  e-mail  comments.    Would  you  please  provide  me  with  any  comments  
you  might  have  by  noon  on  Monday,  2/8/.    That  would  give  me  sufficient  time  to  make  
any  changes  or  notations  and  embark  on  conforming  the  other  rules  to  Rule  1.7. 

As  usual,  if  you  have  any  questions,  please  ask. 
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February 3, 2010 Tuft E-mail to KEM, cc Drafters, Lamport, Martinez, Tuft, Chair & Staff: 

I am taking the draft you send the drafting team earlier this week with me to the ABA meeting in 
Orlando and will give you my comments from there in the next day or two. 

February 3, 2010 Kehr E-mail to KEM, cc Drafters, Lamport, Martinez, Tuft, Chair & Staff: 

On the chance that I or someone else might want to offer alternative language, it would be 
helpful if you would provide Word a version of your new draft. 

February 3, 2010 KEM E-mail to Kehr, cc Drafters, Lamport, Martinez, Tuft, Chair & Staff: 

Here are items 1 and 2, in Word (redline comparison to MR 1.7 and annotated clean version, 
respectively).

Attached:
RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.1 (02-02-10) - Cf. to MR.doc 
RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.1 (02-02-10) - ANNOT.doc 

February 5, 2010 E-mail to Drafters, Lamport, Martinez, Tuft, Chair & Staff: 

Please use this e-mail to send responses concerning the draft I sent out on Wednesday.  I didn't 
copy Ellen in that e-mail but she should also be copied with any comments you might have. 

February 5, 2010 Tuft E-mail to Drafters, Lamport, Martinez, Tuft, Chair & Staff: 

Here are my suggestions  and comments on rule 1.7 based on Kevin's draft. This is the best I 
can do from Orlando. 

Attached:
RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.2 (02-05-10)MLT - Cf. to DFT1.1.doc 

February 5, 2010 Snyder E-mail to Drafters, Lamport, Martinez, Tuft, Chair & Staff: 

I've looked at Kevin's handiwork and think he's done a masterful job.  I am glad to see that a 
great deal of Bob's hard work and language is reflected in the comments.  I disagree with some 
of Mark's comments and prefer Kevin's draft in those instances.  

The following are my thoughts regarding Mark's redline:  

1.    I agree with Mark that there are simply too many comments to this rule.  I favor including 
"diligence" in comment [1] and deleting comment [1A] entirely.  I agree with keeping [1B] and 
including it in [1] if only to track the ABA numbering which I think would be beneficial.  

2.    I like Mark's minor changes to [2], [3] and [4].  
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3.    I disagree with Mark's revisions to [5].  I would keep it as drafted by Kevin.  

4.    I agree that [7] and [7A] might be combined - but do not feel strongly about it.  

5.    I like putting the joint clients before the third parties and I would omit [8A]. 

6.    I like Mark's [10]. 

7.    I think I understand Mark's concern in footnote 39 about using "cohabitational" by itself in 
Comment [11].  Does anyone else see this as a problem?  Mark's addition may take care of it. 
The phrase is repeated again in the third sentence (see below) in the same comment which 
would also need a similar revision.  

"Thus, a lawyer who is related to another lawyer, e.g., as parent, child, sibling or spouse, 
or who is in a cohabitational relationship with another lawyer, ordinarily may not 
represent a client in a matter where that lawyer is representing another party, unless 
each client gives informed written consent." 

8.    The problem I see with Mark's suggestion to put [19] with [17A] is that [19] specifically 
relates to "Disclosure and Consent" - the heading under which is now appears.  For this reason, 
whether it is a one sentence comment or not, I think it more properly goes under this heading.  
Could it be combined with [20] perhaps?  Again, I would like to track the numbering of the ABA if 
possible.

9.    I would keep 20[A] as drafted by Kevin.    

10. I would keep the text of [21] but omit the Fracasse cite. 

11. Kevin's question in Footnote 58 - I prefer Kevin's suggestion to Randy's.  

12. I would not add the two suggested sentences to [27]. 

13. I would not add "in writing" to [30]. 

14. I would keep the sentence in [33]. 

Kevin, thank you again for the terrific job. 

February 6, 2010 Tuft E-mail to Drafters, cc Lamport, Martinez, Chair & Staff: 

I see there are a few typos in the document I sent you yesterday. Most are self explanatory. 
However, in note 73, I meant to say that I do not believe the draft comment is entirely accurate. 

February 6, 2010 Martinez E-mail to Drafters, cc Lamport, Tuft, Chair & Staff: 

I think I agree with most of Mark's changes. 
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1. Comment 7A is unnecessary and  may be misleading to the uninitiated by suggesting that a 
lawyer with an unwaivable conflict is governed by paragraph (a)(2), not (a)(1). This is especially 
true given the inclusion of "lawsuit" in the comment. 

2. Comment 6--I would put the Flatt cite after the sentence that follows it and I would delete the 
sentence on lines 118-120. I don't understand how there can be direct adversity in unrelated 
matters. The problem in Flatt was suing an existing client--there was no adversity between the 
clients themselves.   We are trying to salvage from prior drafts what shouldn't be salvaged. 

3. I agree with Mark re deleting comment 1A. 

4. I  agree with keeping "diligence" in the rule. 
5. Comment 8 needs more balance.  The first sentence  uses the words "is likely," suggesting a 
conflict will always exist when a lawyer represents two or more clients in the same transactional 
matter. Can we really make such an unqualified statement. The sentence that follows also goes 
to far in assuming a conflict exists (lines 169-170).  In the sentence that reads "The mere 
possibility of subsequent harm does not itself require disclosure and informed written consent."-- 
I would change it refer to a subsequent conflict, rather than subsequent harm--there may be no 
harm, which is a tort concept.  Re the sentence on Lines 171 -175 I would delete "if it does," 
from the last sentence of Mark's changes (line 172)  because it goes ahead in time in directing 
how the lawyer should handle the matter in the future once the conflict surfaces. 

6. On the other hand, the sentence on line 219  of Comment 10 doesn't seem to go far enough 
because it is limited to the situation where "the probity of a lawyer's own conduct in a 
transaction is in serious question."  I would change the sentence on line 219 to read: "For 
example, if the lawyer's own conduct in a transaction is in  question, it may be difficult or 
impossible for the lawyer to give the client detached advice." No need to refer to  "probity" or 
"serious question." 

7. Comment 10 should read "if the lawyer represents a corporation in litigation in which the 
lawyer is a shareholder." 

8. Comment 10-- I would delete: "the lawyer represents a landlord in lease negotiations with a 
professional organization of which the lawyer is a member." This is too broad since it prohibits a 
member of the state Bar (a professional organization) from representing the other party to lease 
negotiations with the State Bar. 

9.The discussion of personal interest conflicts  in Comment 8 (lines 178-192)  should be moved 
to the section entitled "Personal Interest Conflicts." (line 216.) 
10. I agree with Kevin's deletion of the balance of Comment 16. The Comments are 
encyclopedic enough. 

11. Comment 2--I don't agree that a client may revoke consent at any time. What is the authority 
that gives the client carte blanche to force disqualification years after giving consent? Why isn't 
the waiver like any other contractual commitment? The attorney may have already invested a 
great deal of time and the other client may have paid substantial attorney's fees. The comment 
fails to take into account the countervailing interests of the other client and the hardship 
resulting from a late revocation of consent. We are wiping out laches as a defense and negating 
a party's choice of counsel. And the cite to Fracasse doesn't apply. We don't need the comment. 
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12. Comments 17 and 23 seem to cover the same territory (unwaivable conflicts). It's 
unfortunate that while the ABA rule itself is pithy,  the ABA comments are so bloated. 

13. I would drop Comment 27. The ABA version doesn't say much and there is no need to fill a 
void. California substantive law covers this area--e.g. that the client is the trust, not the 
beneficiaries, but the lawyer has fiduciary duties to beneficiaries. 

14. Line 634 change "one" to "a". Line 637 delete "in each matter". 

February 6, 2010 Sondheim E-mail to RRC re Rules 1.6 & 1.7: 

I was delighted to learn that you are on the road to a recovery from your cancer and look 
forward to hopefully seeing you at the meeting this month. 

With regard to ALT 1, 2 AND  3, here are my thoughts.  As you know, we need to finish our work 
and I do not want to unnecessarily delay that process. That is why, in the agenda materials, it 
was indicated that we would not reconsider 1.6 in its entirety.  I have concerns that, if we do so, 
we will end up spending a lot of meeting time with the same result as last time. Similarly, there 
are those who would probably like to reconsider the Commission's rejection of the draft of 1.7 
that was before the Commission at the last meeting and was quickly rejected.  As is true of 1.6, I 
prefer not to reconsider 1.7 since we customarily do not revote on a matter that has been 
resolved by a prior vote. 

However, in light of your request and the fact that there are now additional drafts to be 
considered for both rules, as well as  out of fairness to the minority views on both rules, I want to 
give the Commission an opportunity to reverse itself on either rule if at least 7 members indicate 
by noon on Feb 22 that they favor consideration of ALT 3 or that they want to revisit the last 
draft of 1.7,  in light of the new draft which will be submitted for this meeting.  If there are 7 
members for either or both rules, based on past experience, it would not be the first time that we 
might reverse our direction. 

Accordingly, I am sending this message, together with your message, as well as Kevin's, to the 
entire Commission and will also forward Kevin's 3 ALTS to the entire Commission.   Absent 7 
votes for consideration of ALT 3, we will only consider ALTS 1 and 2 at the Feb. meeting. 

February 6, 2010 Melchior E-mail to Drafters, cc Lamport, Martinez, Tuft, Chair & Staff: 

First of all, I resent the fact that I (and we all) have to devote another afternoon to a rule which 
we had resolved in 2002, simply to go back now to a repudiation of the work we did then and to 
try to come to a meaningful adaptation of a rule which is fatally flawed from the get-go.  By that, 
I mean that the concept of "directly adverse" in 1.7(a)(1) sows confusion, and worse, the 
concept of "significant risk" in 1.7(a)(2) creates a vague standard which will either be applied 
subjectively by the lawyer on the spot, where some would favor their own conduct and exclude 
any risk of limitations as a non-"significant risk," while prosecutors would give  the term 
"significant risk" the broadest possible meaning.  In this field where subtle problems arise daily, 
such uncertainty in the primary definitions which govern our conduct bodes ill for lawyers and 
clients.  I pity the courts which will have to sort this out in a huge variety of situations.  I just 
spent 20 minutes searching Lexis for "significant risk" and "1.7" in the same paragraph, and 
while there were sixty reported cases within the last year, the first fifteen or so simply quoted the 
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rule and usually went on to say that there was no significant risk.  Once or twice, they found a 
significant risk, in fairly obvious situations -- and all this without any analysis that I saw as to 
what a "significant risk" might be, or mean.  I stopped there. 

We will thus consign conflicts law (perhaps the most litigated, and the greatest concern to the 
average lawyer of all the professional conduct rules) to a swamp of uncertainty -- as 
distinguished from our current rule which prohibits representation which "actually" or 
"potentially" "conflicts."  It has been hard enough for courts and lawyers to define what 
"conflicts."  Just imagine the free-for-all we will offer the courts, the bar and its clients when we 
muddle that situation with "significant risk" of "materially limit[ing]" a professional engagement! 

I have been increasingly disturbed by the course we have taken, or have been directed to take; 
and I intend to make my concerns public, because I think that the 220,000 lawyers of California 
need to know what is happening here.  I am a bit flummoxed by the task of trying to make the 
best of what to me is a wholly unacceptable misdirection of this critical rule,  and I am really 
resistant to parsing a long text which is entirely unacceptable to me.  What are my ethical 
obligations in that setting, where I have a "significant risk" of wasting my time and an equally 
"significant risk" of just annoying the rest of you?  I trust that you believe me that I am sincere; 
but I have a really hard time going forward here. 

1.  I certainly agree with Mark's observation that there are too many comments and that we are 
creating a tutorial on conflicts law.  I've said that before, but gained no tractions.  And the tutorial 
is time limited, as the law is bound to evolve. 

2.  Mark's #7:  no problem with his proposal; but do we really think that lawyers will have 
occasion to parse the differences between our abstract comments and those of the ABA, since 
often neither will affect the interpretation of anything? 

3.  I agree with Mark that the word "problem" adds nothing (his note 8); but though it doesn't 
matter, I disagree with his thought that "problem" always  has a negative connotation.  But for 
my part, the entire Comment 2 is either a teaching tool or philosophical musing (probably both), 
but it in no way adds anything to anyone's efforts to explain or comply with the rules, except for 
those who need an elementary education as I just said. 

I think that I will just quit here.  I am going back and forth between at least 4 sets of comments 
(Kevin, Mark, Raul and Dom), but since I am totally at odds with the direction we are taking 
here, why is this the way for me to spend my weekend? 

February 6, 2010 Sondheim E-mail to Melchior, cc Drafters, Lamport, Martinez, Tuft & 
Staff:

I interpret your e-mail as indicating that you wish to reconsider the rejection of the draft of 1.7 
which occured at the last meeting and thereafter led to adoption of some form of ABA 1.7.  If 
there are 6 other Commission members who join you, in accordance with my earlier e-mail of 
today, we will reconsider the rejection of the prior draft. 
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February 6, 2010 Melchior E-mail to Sondheim, cc Drafters, Lamport, Martinez, Tuft & 
Staff:

Thank you, Harry. A very diplomatic response to my undiplomatic but sincere message. I have 
little hope that I will find six fellow thinkers, but I hope that my colleagues will give my message 
serious thought. I started the 1.7 project with the hope of finding something positive to work on, 
but as I stated earlier, things did not come out that way 

And I am not generically a nay sayer or a troglodyte. I have in fact a long record of working 
constructively to develop solutions and have written or assisted in writing many laws, rules etc. 
It is just that I become ever more convinced that we are on a wrong and perilous path here. 

February 7, 2010 Kehr E-mail to RRC: 

The vote at the last meeting to move to the MR format for this Rule necessitated two changes in 
the Comment.  The first is to explain the “significant risk ... materially limited” concept in (a)(2).  
Because I don’t believe that “significant risk” is defined in the MR Comment or can be, this 
merely required the reorganization of a limited portion of the Commission’s explanation of what 
were paragraphs (b) and (c), plus the transportation of what was paragraph (d) into the 
Comment, so that the Comment would identify the three areas in which a lawyer’s performance 
might be materially limited.  The second is to add an explanation of the “reasonably believes” 
concept of MR (b)(1), which is handled by the MR Comment in a single sentence in Comment 
[15] (more about it later).  This means that neither requirement necessitates any great Comment 
redrafting.

Instead of these limited changes needed to fit the Comment to the MR format, the 
Commission’s vote on the Rule has been taken by Kevin as the grant of a license that he has 
used to make innumerable changes in the Comment so as to bring it as close as possible to the 
MR iteration that he has favored from the outset.  Notwithstanding my respect for Kevin’s 
invaluable efforts on behalf of the Commission, I must say that he has acted far beyond his 
brief.  Kevin has labeled the Commission’s last and nearly complete Comment with my initials, 
as if to obscure that it was a compilation of scores of decisions made by the Commission over a 
period of nearly five years, many made in an effort to bring to the Comment a consistency, 
accuracy, and clarity absent from the MR Comment.  Labeling the Commission’s draft with my 
initials would make it seem to be only one possible source of Comment provisions along side 
the MR Comment.  It was not.

Kevin’s unrequested introduction of many MR Comment paragraphs puts us in the position of 
having to explain and defend the Commission’s prior decisions.  This quite obviously is a 
hopeless task for which I have neither the time nor the energy.  I decline to begin it and instead 
will limit myself to a few brief examples of the sort of thing with which the Commission wrestled. 

I said earlier in this message that there is only a single sentence in the MR Comment to explain 
the crucial concept that a lawyer may undertake a representation, despite a conflict, “... if ... the 
lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation ....”  That sentence, taken by Kevin without change from the MR is: “Thus, under 
paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot 
reasonably conclude that the lawyer will be able to provide competent and diligent 
representation.”  I would argue that this sentence is not an explanation but merely the repetition 
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of the Rule language, but stated as a double negative.  In any event I believe that the Rule and 
Comment are wrong.  The reason is that they omit the duties of confidentiality, full disclosure, 
and loyalty.  Literally read, MR paragraph (b)(1) and MR Comment [15] say that the conflicting 
representation is ok even if it will cause the lawyer to violate duties of confidentiality, full 
disclosure, and loyalty.  One might acknowledge that confidentiality, full disclosure, and loyalty 
can be extrapolated from the duty of competence, but that possibility hardly assists any lawyer 
to understand what there duties are.   

This in turn brings us back to the introductory Comment paragraphs.  While MR paragraph 
(b)(1) and Comment [15] use competence and diligence as the standard, MR Comment [1] 
instead identifies loyalty and independent judgment as the essential elements in a lawyer’s 
relationship with a client.  Thus, paragraph (b)(1) and MR Comment [15] are inconsistent with 
the MR’s own hierarchy of lawyer duties.  More fundamentally, the MR introductory statement of 
a lawyer’s duties creates a hierarchy, omitting confidentiality, full disclosure, and competence.  I 
believe that the Commission’s statement corrects the MR’s errors.  That statement, worked out 
by the Commission painstakingly and over time, has been discarded.

One final comment: There is a glitch in one of the Commission Comment paragraphs that Kevin 
retained.  I don’t believe that competence should be referred to as a fiduciary duty beyond the 
scope of Rule 1.1.  I’m glad to explain this at the next meeting, but I’m done for now except to 
join in Kurt’s e-mail of yesterday. 

February 8, 2010 Peck E-mail to Sondheim, cc RRC: 

Thanks so much for your kind words about my health.  As I continue to improve, I think it is 
probable that I will be in LA in person (subject of course to a relapse, in which case, I will appear 
by telephone). 

Your proposal for handling all versions of this rule is very fair and reasoned.  I agree. 

February 8, 2010 Tuft E-mail to RRC: 

I believe Kevin has done what the Commission asked him to do at the last meeting and he has 
done it true to his charge.  He has taken the work the Commission has done on rule 1.7 and has 
drafted comments to better explain rule 1.7(a)(1) and (a)(2).  I have made comments to Kevin's 
draft as have Dom and Raul to date. I haven't seen any one else object to Kevin's excellent 
work in putting together the current draft.  If Bob does not want his initials associated with 
Kevin's revisions, I suppose he has the right to disavow any involvement in the current draft, but 
I do not believe it accurate to suggest that Kevin has gone beyond the directions we discussed 
at the last meeting. 

I respect Kurt's persistent preference for the California rule, but disagree that his concerns have 
merit.  Of course, we can always revote again as Harry suggests and continue to go back and 
forth on which rule better protects the public and enhances lawyer compliance.  However, there 
are certain self evident truths that are beyond dispute. One is that the formulation of the Model 
Rule accurately reflects concurrent conflicts as developed by case law over the years and 
represents a consensus among virtually all jurisdictions with the exception of California which 
until now has stayed with the outmoded "DR" approach.  Rest. 121 combines the two prongs 
into a single standard but is true to the consensus on what constitutes a current conflicts of 
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interest.  Another truth is that California's rule has never gained traction any where else and is 
foreign to most lawyers.  As John Steele put it, the California conflicts rule is a mess and has 
been difficult for the average lawyer to apply. Although the Zitrin group disagrees on future 
conflict waivers and other issues, there is no disagreement among these groups of law 
professors and lawyers or by law firm representatives included David Bell that it is time for 
California to join the rest of Country in adopting MR 1.7.  Kurt is incorrect that only big law cares 
about MJP. Any lawyer who practices with a computer and who uses technology will be affected 
by what we do with this rule  While we voted to stay with the California approach back in 2005, 
we have since then seen time and again in drafting other rules that have conflict consequences 
that there are major gaps in the California rule that leave lawyers without guidance and the 
public without protection.  Kurt's fears on how the rule will be applied have not be borne out by 
experience in other states.  New York, Illinois and other states have come around to the Model 
Rule approach and so should California. 

February 8, 2010 Sondheim E-mail to Kehr & KEM, cc RRC: 

Bob--

I interpret your e-mail as indicating that we now have 2 votes to reconsider the use of the prior 
draft of the black letter of 1.7, rather than the ABA rule. 

Kevin--

In light of Bob's concern that, with a couple of exceptions, the Comments from the prior draft of 
1.7 can be used even if the ABA 1.7 black letter is adopted by the Commission, I think it would 
be helpful to have a comparison between your Alt.1 draft which you circulated to the drafting 
committee and the Draft 14.5 from the January meeting.  You circulated to the drafting 
committee a comparison between the comments of ABA 1.7 with 14.5.  While I understand your 
view that you did not want "to depart markedly from the black letter of the ...Model Rule 
comment," it would be helpful to have this comparison of the Alt. 1 draft with the 14.5 draft so 
that everyone can see by the use of bold, as well as redlining and underlining, the differences 
between the two.  Such a comparison would assist Commission members in deciding not only if 
they wish to retain the ABA black letter rule, but also which comments should be adopted.  I 
realize you indicated to the drafting committee the use of the 14.5 draft by doing so in bold for 
the Alt. 1 draft, but this does not show what was deleted from the 14.5 draft nor what you have 
added (apart from 14.5) to the ABA rule.  Using bold, as well as redlining and underlining, the 
drafts I think will make it clear what was used and not used, i.e. putting in bold what came from 
Bob in Alt. 1, together with redlining and underlining what you yourself have added to, or deleted 
from, the Model Rule comments and redlining what was deleted from 14.5 should give a clearer 
picture (or any other way you want to make it clearer) of what the Commission needs to decide. 

February 8, 2010 Lamport E-mail to Sondheim, cc RRC: 

Now you have three votes to reconsider. 
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Rule 1.7 Conflict Of Interest: Current Clients 1
2

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 3
representation involves a concurrent conflict of interest.  A concurrent conflict of 4
interest exists if: 5

6
(1) the representation of one client will be directly adverse to another client; or 7

8
(2) there is a significant risk that the representation of one or more clients will be 9

materially limited by the lawyer’s responsibilities to another client, a former 10
client or a third person or by a personal interest of the lawyer. 11

12
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph 13

(a), a lawyer may represent a client if: 14
15

(1) the lawyer reasonably believes that the lawyer will be able to provide 16
competent and diligent1 representation to each affected client; 17

18
(2) the representation is not prohibited by law; 19

20
(3) the representation does not involve the assertion of a claim by one client 21

against another client represented by the lawyer in the same litigation or 22
other proceeding before a tribunal; and 23

24
(4) each affected client gives informed written consent.225

26

                                           
1 Consultant’s Note: The word “diligent” has been retained.  Although the Commission voted not to 
recommend adoption of MR 1.3 (Diligence), “diligence” is subsumed within the meaning of “competence”
in our proposed Rule 1.1.  Our proposed Rule 1.1(b) defines “competence” as follows:

(b) For purposes of this Rule, “competence” in any legal service shall mean to apply the 1) 
diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably 
necessary for the performance of such service.

Question: Although under our Rule 1.1 “diligence” is included in the definition of “competence,” do 
you agree that we should include the word “diligent” here.  I don’t see how it could mislead.

NOTE: Mark, Dom & Raul all agree that diligence should be kept in the Rule.  Mark states: 

I strongly urge us to retain "diligence" in paragraph b(1) for public protection reasons. The concept 
of diligence addresses a difference concern than the duty of competence and it was a mistake, in 
my judgment, that  a majority of the commission voted not to include Rule 1.3 before it was fully 
understood  how that  decision would play out in the rules.   Regardless of the decision to combine
the two related but distinct duties in our proposed version of rule 1.1, it is important to require both 
in paragraph (b). to provide the same protection as the Model Rule and to help underscore that 
paragraph (b)(1) is intended to be an objective and not a subjective standard.

2 Drafters’ Note: California’s heightened standard of informed written consent” has been substituted for 
the Model Rule’s “informed consent, confirmed in writing.”  This change has been made throughout the 
draft rule.
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Comment27
28

General Principles: Undivided loyalty and Indpendence of Professional 29
Judgment330

31
[1] Undivided Loyalty and independent professional judgment4 are essential elements 32
in the lawyer’s relationship to a client.  Concurrent conflicts of interest can arise from the 33
lawyer’s responsibilities to another client, a former client or a third person or from the 34
lawyer’s own interests. See Comments [6]-[7], [8], [9], [10]-[12]. 35

36
[1A]5 This Rule and the other conflict rules (1.8, 1.9, 1.10, 1.11, 1.18) seek to 37
protect a lawyer’s ability to carry out the lawyer’s basic fiduciary duties to each 38
client. In addition to the duty of undivided loyalty and the duty to exercise 39
independent professional judgment for the client’s benefit, the conflict rules are 40
also concerned with (1) the duty to maintain the confidentiality of client 41
information; (2) the duty to represent the client competently within the bounds of 42
the law; and (3) the duty to make full and candid disclosure to the client of all 43
information and developments material to the client’s understanding of the 44
representation and its control and direction of the lawyer. See Rule 1.2(a) 45
regarding the allocation of authority between lawyer and client.46

47
[1B] For specific rules regarding certain concurrent conflicts of interest, see Rules 1.8.1 48
through 1.8.11.  For former client conflicts of interest, see Rule 1.9.  For conflicts of 49
interest involving prospective clients, see Rule 1.18.  For definitions of “informed 50
consent” and “informed written consent,” see Rule 1.0(e) and (e-1), and Comments [6] 51
and [7] to that Rule. 52

53
[2] Resolution of a conflict of interest 6under this Rule requires the lawyer to: (1) 54
clearly identify the client or clients; (2) determine whether a conflict of interest exists; (3) 55
decide whether the representation may be undertaken despite the existence of a 56
conflict, i.e., whether the conflict is consentable; and (4) if so, consult with the clients 57
affected under paragraph (a) and obtain their informed written consent. The clients 58

                                           
3 Note: Mark believes the change to the title is unnecessary.  He states: Following Kevin's litmus test, 
there is no compelling need to depart from the Model Rule in this heading. Moreover, Comments [1]-[5] 
goes beyond the topics listed.
4 Consultant’s Note: We have been using the terms “undivided loyalty” and “independent professional 
judgment” throughout the Rules.
5 Adapted from DFT14.5 [1].  All references to “DFT14.5 [X],” are to Draft 14.5 (1/11/10) of the Comment 
to proposed Rule 1.7, which was circulated for the 1/22-23/10 meeting.

NOTE: Mark, Dom & Raul think that Comment [1A] should be deleted. 
6 Mark writes: The word "problem" is not necessary and suggests that all conflicts are bad. Conflicts are 
inherent in the practice of law and if properly managed are not necessarily bad. Having said this I will 
defer to the will of the commission if it wants to stay with the Model Rule language,

 Dom & Raul agree. 
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affected under paragraph (a) include both of the clients referred to in paragraph (a)(1) 59
and the one or more clients whose representation might be materially limited under 60
paragraph (a)(2). 61

62
[3] A conflict of interest may exist before representation is undertaken, in which event 63
the representation must be declined, unless the lawyer obtains the informed written 64
consent of each client under the conditions of paragraph (b).  To determine whether a 65
conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for 66
the size and type of firm and practice, to determine in both litigation and non-litigation 67
matters the persons and issues involved. See also Comment to Rule 5.1.  Ignorance 68
caused by a failure to institute such procedures will not excuse a lawyer’s violation of 69
this Rule.  Whether a lawyer-client relationship exists or, having once been established, 70
is continuing, is beyond the scope of these Rules.771

72
[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily 73
must withdraw from the representation, unless the lawyer has obtained the informed 74
written consent of the client under the conditions of paragraph (b). See Rule 1.16.  75
Where more than one client is involved, whether the lawyer may continue to represent 76
any of the clients is determined both by the lawyer’s ability to comply with duties owed 77
to a client who becomes a8 client and by the lawyer’s ability to represent adequately the 78
remaining client or clients, given the lawyer’s duties to the former client. See Rule 1.9. 79
See also Comments [5] and [29]. 80

81

                                           
7 Drafters’ Note: Change made to reflect fact that the Commission has not recommended the adoption of 
either Model Rule 1.3 or the Scope section of the Model Rules.

 Concerning this change, Mark writes: The last sentence creates an unfortunate state of affairs for 
lawyers in California. Virtually every state has Model Rule 1.3 which provides important guidance on this 
issue. There is no public protection reason to tell California lawyers that the issue is beyond the scope of 
the rules.

 Dom agrees. 
8 Change proposed by Mark, to which Dom and Raul agree. 
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[5]9 Unforeseeable developments, such as changes in corporate and other 82
organizational affiliations or the addition or realignment of parties in litigation, might 83
create conflicts in the midst of a representation, as when a company sued by the lawyer 84
on behalf of one client is bought by another client represented by the lawyer in an 85
unrelated matter.  Depending on the circumstances, the lawyer may have the option to 86
withdraw from one of the representations in order to avoid the conflict.  The lawyer must 87
seek court approval where necessary and take steps to minimize harm to the clients. 88
See Rule 1.16.  The lawyer must continue to protect the confidences of the client from 89
whose representation the lawyer has withdrawn. See Rule 1.9(c). 90

91
Paragraph (a)(1): Identifying Conflicts of Interest: Undivided Loyalty and Direct 92
Adversity 93

94

                                           
9 Consultant’s Question/Recommendation: MR 1.7, cmt. [5] concerns “thrust-upon” or “unforeseeable”
conflicts, which the Commission voted not to address. See 9/28-29/07 KEM Meeting Notes, III.A , ¶. 30.
Should we resurrect this issue or simply delete the Comment.  I would place it before the Commission for 
another vote now that we are more closely tracking the Model Rule comment organization.  I am not 
aware of any California authority on this precise issue.  Would our deleteing it suggest that we do not 
agree w/ the Gould v. Mitsui case?

Note: Randy Difuntorum has recommended that this Comment be subject to a new vote on 
whether the Commission should recommend its adoption.  He notes that it provides useful guidance 
without dictating the result in a particular case.

Note: Mark has proposed the following revision of Comment [5]: 

[5] Unforeseeable developments, such as changes in corporate and other organizational 
affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst of 
a representation, as when a company sued by the lawyer on behalf of one client is bought by 
another client represented by the lawyer in an unrelated matter.  Whether, depending on the 
circumstances, Depending on the circumstances, the lawyer may have the option to withdraw from 
one of the representations in order to avoid the conflict is beyond the scope of this rule and is a 
matter of case law.  The lawyer must must, in any event, seek court approval where necessary and 
take steps to minimize harm to the clients. See Rule 1.16.   If permission is granted, tThe lawyer 
must continue to protect the confidential information confidences of the client from whose 
representation the lawyer has withdrawn. See Rule 1.9(c). 

Mark explains: I continue to be uncomfortable with the second sentence in Comment [5]. I know of 
no case law in California that follows Gould.  The discussion in Truck Insurance is dictum. We need  
to leave this to the courts to decide in the proper case rather an in a comment to this rule. I have 
tried make the comment more neutral, but I would also go alone with a decision to delete it. I agree 
this issue should be raised with the Commission.

Dom prefers Comment [5] as drafted by the ABA. 
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[6]10 The duty of undivided loyalty to a current client prohibits undertaking 95
representation directly adverse to that client without that client’s informed written 96
consent.  Thus, absent consent, a lawyer may not act as an advocate in one matter 97
against a person the lawyer represents in some other matter, even when the matters 98
are wholly unrelated.  Representations that are directly adverse occur, for example, 99
when a lawyer accepts representation of a client that is directly adverse to another 100

                                           
10 Mark states, “This comment is far too long and provides unnecessary detail at the end (lines 124-136).
Much of this is covered in other comments. I have reordered some of the sentences to make the 
comment more clear and consistent with the Model Rule comment.” He would revise Comment [6] as 
follows: 

[6] The duty of undivided loyalty to a current client prohibits undertaking representation directly 
adverse to that client without that client’s informed written consent.  Thus, absent consent, a lawyer 
may not act as an advocate in one matter against a person the lawyer represents in some other 
matter, even when the matters are wholly unrelated.  Representations that are directly adverse 
occur, for example, when a lawyer accepts representation of a client that is directly adverse to 
another client the lawyer currently represents in another matter. See Flatt v. Superior Court
(1994) 9 Cal.4th 275.  Another example of how such a representation occurs is when a lawyer, 
while representing a client, accepts in another matter the representation of a person or 
organization who, in the first matter, is directly adverse to the lawyer’s client.  Similarly, a 
directly adverse conflict may arise when a lawyer is required to cross-examine a client who 
appears as a witness in a lawsuit involving another client. See Hernandez v. Paicius (2003) 109 
Cal.App.4th 452, 463-469 [134 Cal.Rptr.2d 756, 764-767]. Regardless of how a directly adverse 
representation occurs, tThe client as to whom the representation is directly adverse is likely to feel 
betrayed, and the resulting damage to the lawyer-client relationship is likely to impair the lawyer’s 
ability to represent the client effectively.  In addition, the client on whose behalf the adverse 
representation is undertaken reasonably may fear that the lawyer will pursue that client’s case less 
effectively out of deference to the other client, i.e., that the representation may be materially limited 
by the lawyer’s interest in retaining the current client.  Thus, a directly adverse conflict arises, for 
example, when a lawyer accepts representation of a client that is directly adverse to another 
client the lawyer currently represents in another matter. See Flatt v. Superior Court (1994) 9 
Cal.4th 275.  Similarly, a directly adverse conflict under paragraph (a)(1) occurs when a lawyer, 
while representing a client, accepts in another matter the representation of a person or 
organization who, in the first matter, is directly adverse to the lawyer’s client.  A directly 
adverse conflict may also arise when a lawyer is required to cross-examine a client who appears 
as a witness in a lawsuit involving another client. See Hernandez v. Paicius (2003) 109 
Cal.App.4th 452, 463-469 [134 Cal.Rptr.2d 756, 764-767].  On the other hand, simultaneous 
representation in unrelated matters of clients whose interests are only economically adverse, such 
as representation of competing economic enterprises in unrelated litigation, does not ordinarily 
constitute a conflict of interest and thus may not require consent of the respective clients.  Other
instances that ordinarily would not constitute direct adversity include: (1) a representation 
adverse to a non-client where another client of the lawyer is interested in the financial 
welfare or the profitability of the non-client, as might occur, e.g., if a client is the landlord of, 
or a lender to, the non-client; (2) working for an outcome in litigation that would establish 
precedent economically harmful to another current client who is not a party to the litigation; 
(3) representing two clients who have a dispute with one another if the lawyer’s work for 
each client concerns matters other than the dispute; (4) representing clients having 
antagonistic positions on the same legal question that has arisen in different cases, unless 
doing so would interfere with the lawyer’s ability to represent either client competently, as 
might occur, e.g., if the lawyer were advocating inconsistent positions in front of the same 
tribunal. (See Comment [24]).
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client the lawyer currently represents in another matter.11 See Flatt v. Superior 101
Court (1994) 9 Cal.4th 275.  Another example of how such a representation occurs is 102
when a lawyer, while representing a client, accepts in another matter the 103
representation of a person or organization who, in the first matter, is directly 104
adverse to the lawyer’s client.12  Similarly, a directly adverse conflict may arise when 105
a lawyer is required to cross-examine a client who appears as a witness in a lawsuit 106
involving another client.13 See Hernandez v. Paicius (2003) 109 Cal.App.4th 452, 463-107
469 [134 Cal.Rptr.2d 756, 764-767].14  Regardless of how a directly adverse 108
representation occurs, the client as to whom the representation is directly adverse is 109
likely to feel betrayed, and the resulting damage to the lawyer-client relationship is likely 110
to impair the lawyer’s ability to represent the client effectively.  In addition, the client on 111
whose behalf the adverse representation is undertaken reasonably may fear that the 112
lawyer will pursue that client’s case less effectively out of deference to the other client, 113
i.e., that the representation may be materially limited by the lawyer’s interest in retaining 114
the current client. 15On the other hand, simultaneous representation in unrelated 115
matters of clients whose interests are only economically adverse, such as 116
representation of competing economic enterprises in unrelated litigation, does not 117
ordinarily constitute a conflict of interest and thus may not require consent of the 118
respective clients.  Other instances that ordinarily would not constitute direct119
adversity include: (1) a representation adverse to a non-client where another client 120
of the lawyer is interested in the financial welfare or the profitability of the non-121
client, as might occur, e.g., if a client is the landlord of, or a lender to, the non-122
client; (2) working for an outcome in litigation that would establish precedent 123
economically harmful to another current client who is not a party to the litigation; 124
(3) representing two clients who have a dispute with one another if the lawyer’s 125
work for each client concerns matters other than the dispute; (4) representing 126
clients having antagonistic positions on the same legal question that has arisen 127
in different cases, unless doing so would interfere with the lawyer’s ability to 128
represent either client competently, as might occur, e.g., if the lawyer were 129
advocating inconsistent positions in front of the same tribunal. (See Comment 130
[24]).16131

132
                                           
11 Adapted from paragraph (a)(1) in Draft 14.5 (1/11/10) of proposed Rule 1.7, and DFT14.5 [5].

NOTE: Concerning this and the following sentence, Raul states: I would put the Flatt cite after the 
sentence that follows it and I would delete the sentence on lines 118-120. I don't understand how there 
can be direct adversity in unrelated matters. The problem in Flatt was suing an existing client--there was 
no adversity between the clients themselves.   We are trying to salvage from prior drafts what shouldn't 
be salvaged. 
12 Adapted from paragraph (a)(2) in Draft 14.5 (1/11/10) of proposed Rule 1.7.  Note that DFT14.5 [8A], 
which explained paragraph (a)(2), is not included in the Comment.
13 This clause was moved forward from later in this Comment.
14 Citation taken from DFT14.5 [7].  Otherwise, DFT14.5 [7] is not included.
15 See footnote 13.
16 Adapted from DFT14.5 [8].
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[7] Directly adverse conflicts can also arise in transactional matters.  For example, if a 133
lawyer is asked to represent the seller of a business in negotiations with a buyer 134
represented by the lawyer, not in the same transaction but in another, unrelated matter, 135
the lawyer could not undertake the representation without the informed written consent 136
of each client.  Paragraph (a)(1) applies even if the parties to the transaction have a 137
common interest or contemplate working cooperatively toward a common goal.17138

139
[7A] If a lawyer proposes to represent two or more parties concerning the same 140
negotiation or lawsuit, the situation should be analyzed under paragraph (a)(2), 141
not paragraph (a)(1).  As an example, if a lawyer proposes to represent two 142
parties concerning a transaction between them, the lawyer should consult 143
paragraph (a)(2).18144

145
Paragraph (a)(2): Identifying Conflicts of Interest: Material Limitation on 146
Independence of Professional Judgment – Joint19 Representations, Duties to 147
Former Clients and Third Persons, and Lawyer’s Personal Interests20148

149

                                           
17 Mark recommends we include a revised version of the last sentence in DFT14.5 [5].  It is useful in 
explaining directly adverse conflicts in transactional matters for which there is very little guidance. Dom,
Raul and KEM agree.
18 Adapted from the last sentence of DFT14.5 [5].

Mark would revise Comment [7A] as follows: 

[7A] If a lawyer proposes to represent two or more parties concerning the same 
transaction negotiation or lawsuit, the situation should be analyzed under paragraph 
(a)(2),  rather than not paragraph (a)(1).  As an example, if a lawyer proposes to 
represent two parties concerning a transaction between them, the lawyer should 
consult paragraph (a)(2).

He notes: Comment [7A] should be included at the end of Comment [7] and need not be a separate 
comment. This will help keep the comment numbering more in line with the Model Rule comments. The 
comment can be reduced to a single sentence. The second sentence is repetitive and unnecessary.

Dom agrees. 

Raul would delete the entire comment: “Comment 7A is unnecessary and  may be misleading 
to the uninitiated by suggesting that a lawyer with an unwaivable conflict is governed by 
paragraph (a)(2), not (a)(1). This is especially true given the inclusion of "lawsuit" in the 
comment.”
19 Consultant’s Note: I Have used “joint representation” instead of the Model Rule’s “common 
representation” to describe the situation where the lawyer represents two or more clients with unified 
interests in the same matter.
20 See note 1, above. 

235



RRC – Rule 1.7 [3-310] 
Rule – ALT1 – Draft 1.3 (2/9/10) – ANNOTATED

February 26-27, 2010 Meeting; Agenda Item IV.A. 

RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.3 (02-09-10) - ANNOT.doc Page 8 of 27 Printed: February 10, 2010 

[8]21 Even where there is no direct adversity, a conflict of interest exists if there is a 150
significant risk that a lawyer’s ability to consider, recommend or carry out an appropriate 151
                                           
21 Mark proposes revising Comment [8] as follows.  He explains: I have reordered the sentences to be 
more compatible with MR Cmt. [8]. I think it is important to lead with the joint client situation before the 
relationships with third parties scenarios. Dom agrees with the reordering.  KEM notes he changed the 
order because the specific guidance concerning joint representations does not appear until Comments 
[29]-[33].  Raul has other concerns re Comment [8], but otherwise agrees with Mark’s proposed changes. 
See Raul’s points below, following Mark’s suggested revisions to Cmt. [8]: 

[8] Even where there is no direct adversity, a conflict of interest exists if there is a significant risk 
that a lawyer’s ability to consider, recommend or carry out an appropriate course of action for the 
client will be materially limited as a result of the lawyer’s other responsibilities or interests. For
example, a lawyer asked to represent two or more clients in the same matter, such as several 
individuals seeking to form a joint venture, is likely to be materially limited in the lawyer's ability to 
recommend or advocate all possible positions that each might take because of the lawyer's duty of 
loyalty to the other clients.  The conflict in effect forecloses alternatives that would otherwise be 
available to each of the clients.  The mere possibility of subsequent harm does not itself require 
disclosure and informed written consent.  The critical questions are the likelihood that a difference 
in interests exists or will eventuate and, if it does, whether it will materially interfere with the 
lawyer's independent professional judgment in considering alternatives or foreclose courses of 
actions that reasonably should be pursued on behave of each client. [see Comments [29]-[33].  
Depending on the circumstances, specific facts, various relationships a of a lawyer has may 
likewise might create such a significant risk that the lawyer's representation will be materially 
limited, for example, where, including the following: (1) the lawyer has a legal, business, 
financial, professional, or personal relationship with a party or witness in the same matter; 
(2) the lawyer knows or reasonably should know that: (i a) the lawyer previously had a legal, 
business, financial, professional, or personal relationship with a party or witness in the 
same matter, and ( ii b) the previous relationship would substantially affect the lawyer’s 
representation; (3) the lawyer has or had a legal, business, financial, professional, or 
personal relationship with another person or entity and the lawyer knows or reasonably 
should know that either the relationship or the person or entity would be affected 
substantially by resolution of the matter; (4) a lawyer or law firm representing a party or 
witness in the matter has a lawyer-client relationship with the lawyer, the lawyer’s law firm, 
or another lawyer in the lawyer’s law firm; and (5) a lawyer representing a party or witness 
in the matter is a spouse, parent or sibling of the lawyer, or has a cohabitational or intimate 
personal relationship with the lawyer or with another lawyer in the lawyer’s law firm. A
lawyer who has one of the foregoing enumerated relationships may be materially limited in the 
lawyer’s ability to recommend or advocate all possible positions that the client might take because 
of the effect the position might have on the lawyer’s relationship.  The conflict in effect would 
foreclose alternatives that would otherwise be available to the client.  The mere possibility of 
subsequent harm does not itself require disclosure and consent.  The critical question is the 
likelihood that the lawyer’s relationship will materially interfere with the lawyer’s independent 
professional judgment in considering alternatives or foreclose courses of action that reasonably 
should be pursued on behalf of the client.

Raul states: Comment 8 needs more balance.  The first sentence (“For example, a lawyer …”) uses the 
words "is likely," suggesting a conflict will always exist when a lawyer represents two or more clients in 
the same transactional matter. Can we really make such an unqualified statement. The sentence that 
follows also goes too far in assuming a conflict exists (“The conflict in effect …”).  In the sentence that 
reads "The mere possibility of subsequent harm does not itself require disclosure and informed written 
consent."-- I would change it refer to a subsequent conflict, rather than subsequent harm--there may be 
no harm, which is a tort concept.  Re the sentence that begins “The critical questions,” I would delete "if it 
does," from the last sentence of Mark's changes because it goes ahead in time in directing how the 
lawyer should handle the matter in the future once the conflict surfaces. 
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course of action for the client will be materially limited as a result of the lawyer’s other 152
responsibilities or interests.  Depending on the specific facts, various relationships of a 153
lawyer might create such a significant risk, including the following: (1) the lawyer has a 154
legal, business, financial, professional, or personal relationship with a party or 155
witness in the same matter; (2) the lawyer knows or reasonably should know that: 156
(a) the lawyer previously had a legal, business, financial, professional, or 157
personal relationship with a party or witness in the same matter, and (b) the 158
previous relationship would substantially affect the lawyer’s representation; (3) 159
the lawyer has or had a legal, business, financial, professional, or personal 160
relationship with another person or entity and the lawyer knows or reasonably 161
should know that either the relationship or the person or entity would be affected 162
substantially by resolution of the matter; (4) a lawyer or law firm representing a 163
party or witness in the matter has a lawyer-client relationship with the lawyer, the 164
lawyer’s law firm, or another lawyer in the lawyer’s law firm; and (5) a lawyer 165
representing a party or witness in the matter is a spouse, parent or sibling of the 166
lawyer, or has a cohabitational or intimate personal relationship with the lawyer 167
or with another lawyer in the lawyer’s law firm.22  A lawyer who has one of the 168
foregoing enumerated relationships may be materially limited in the lawyer’s ability to 169
recommend or advocate all possible positions that the client might take because of the 170
effect the position might have on the lawyer’s relationship.  The conflict in effect would 171
foreclose alternatives that would otherwise be available to the client.  The mere 172
possibility of subsequent harm does not itself require disclosure and consent.  The 173
critical question is the likelihood that the lawyer’s relationship will materially interfere 174
with the lawyer’s independent professional judgment in considering alternatives or 175
foreclose courses of action that reasonably should be pursued on behalf of the client.176

177
[8A] Conflicts of interest that create a significant risk that a lawyer’s representation of 178
one or more clients will be materially limited as provided in paragraph (a)(2) can be 179
occasioned by: (1) duties owed a former client or a third person (see Comment [9]); (2) 180
a lawyer’s personal interests (see Comments [10] – [12].); or (3) a lawyer’s joint 181
representation of two or more clients in the same matter (see Comments [29] – [33]).23182

183
                                           
22 The five enumerated examples are adapted from Draft 14.5 (1/11/10) of proposed Rule 1.7(c) and (d).

Raul would move these examples to the section entitled “Personal Interest Conflicts”. See 
Comments [10]-[12], below. 

KEM Response: I’m not sure that we can say that every interest of the lawyer described in these 
“relationships,” taken from proposed Rule 1.7(c) and (d), are “personal” interests of the lawyer.  I would 
leave them in Comment [8]. 
23 Consultant’s Note: I have added this Comment as a bridge between Comment [8] and the comments 
concerning application of paragraph (a)(2) that follow.

 However, Mark, Dom and Raul all believe it is a bridge too far.  Mark adds: Comment 8[A] 
basically repeats the rule and is not necessary. The cross references could be worked into Comment [8] 
but I do not think they are needed.  If the comment is retained, I recommend changing the phrase: "can 
be occasioned buy" to "can also arise as a result of a lawyer's relationship with a third person, such as 
where (i) . . . ".  Again, I think this comment is covered adequately by other comments to the rule.
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Lawyer’s Responsibilities to Former Clients and Other Third Persons 184
185

[9] A lawyer’s duties of undivided loyalty and independence of professional judgment 186
may be materially limited by responsibilities to former clients under Rule 1.9 or by the 187
lawyer’s responsibilities to other persons, such as fiduciary duties arising from a 188
lawyer’s service as a trustee, executor or corporate director. (See, e.g., William H. 189
Raley Co, Inc. v. Superior Court (1983) 149 Cal.App.3d 1042 [197 Cal.Rptr. 232].)24190

191
Personal Interest Conflicts 192

193
[10]25 The lawyer’s own interests should not be permitted to have an adverse effect 194
on the representation of a client.  Examples of a lawyer’s personal interest that likely 195
would have a material adverse effect on the representation and require the client’s 196

                                           
24 Citation from DFT14.5 [4].
25 Mark would revise Comment [10] as follows: 

The lawyer’s own interests should not be permitted to have an adverse effect on the representation 
of a client. For example, if the probity of a lawyer's own conduct in a transaction is in serious 
question, it may be difficult or impossible for the lawyer to give the client detached advice. 
Examples of a  lawyer’s A lawyer's legal, business, professional or financial interest in the subject 
matter of the representation personal interest might also give  rise to a conflict under paragraph 
(a)(2), where, for example, (1)  that likely would have a material adverse effect on the
representation and require the client’s informed written consent include the following: (1) a 
lawyer would have a legal interest if the lawyer is a the lawyer is a party to a contract being 
litigated; (2) a lawyer would have a business and financial interest if the lawyer represents a 
client in litigation with a corporation in which the lawyer is a shareholder; and (3) a lawyer 
would have a professional interest if the lawyer represents a landlord in lease negotiations 
with a professional organization of which the lawyer is a member.  Similarly, when a lawyer 
has discussions concerning possible employment with an opponent of the lawyer’s client, or with a 
law firm representing the opponent, such discussions could materially limit the lawyer’s 
representation of the client.  In addition, a lawyer may not allow related business interests to affect 
representation, for example, by referring clients to an enterprise in which the lawyer has an 
undisclosed financial interest. See Rules 1.8.1 through 1.8.11 for specific rules pertaining to a 
number of personal interest conflicts, including business transactions with clients. See also Rule 
3.7 concerning a lawyer as witness and Rule 1.10 (personal interest conflicts under Rule 1.7 
ordinarily are not imputed to other lawyers in a law firm). 

In particular, Mark notes: We should retain the second sentence from Model Rule Comment [10] because
it provides a specific example that frequently arises when the lawyer's own interests may give rise to a 
conflicts under paragraph (a)(2).   I have tried to tighten up the wording of the examples of subject matter 
conflicts taken from Bob's comment [18]. Dom agrees with Mark’s changes. 

Raul has two suggested changes to what Mark has drafted: 

(1) He would draft the second sentence as follows: “For example, if the lawyer's own conduct in a 
transaction is in  question, it may be difficult or impossible for the lawyer to give the client 
detached advice.” He notes that there is no need to refer to "probity" or "serious question.” 

(2) He would delete the clause: “the lawyer represents a landlord in lease negotiations with a 
professional organization of which the lawyer is a member,”  He notes: “This is too broad 
since it prohibits a member of the state Bar (a professional organization) from representing the 
other party to lease negotiations with the State Bar.” 
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informed written consent include the following: (1) a lawyer would have a legal 197
interest if the lawyer is a party to a contract being litigated; (2) a lawyer would 198
have a business and financial interest if the lawyer represents a client in litigation 199
with a corporation in which the lawyer is a shareholder; and (3) a lawyer would 200
have a professional interest if the lawyer represents a landlord in lease 201
negotiations with a professional organization of which the lawyer is a member.26202
Similarly, when a lawyer has discussions concerning possible employment with an 203
opponent of the lawyer’s client, or with a law firm representing the opponent, such 204
discussions could materially limit the lawyer’s representation of the client.27  In addition, 205
a lawyer may not allow related business interests to affect representation, for example, 206
by referring clients to an enterprise in which the lawyer has an undisclosed financial 207
interest. See Rules 1.8.1 through 1.8.11 for specific rules pertaining to a number of 208
personal interest conflicts, including business transactions with clients. See also Rule 209

                                           
26 Adapted from DFT14.5 [18].

Consultant’s Note: In addition to DFT14.5 [18] & [20], Draft 14.5 (1/11/10) of the Comment also
includes the following comments that I have not used in this draft:

[17] A lawyer’s personal relationships and interests might interfere with the lawyer’s full 
performance of the duties owed to a client. As result, paragraph (c) requires a lawyer to obtain a 
client’s informed written consent when the lawyer has any of certain present or past relationships 
with others.  The purpose of this requirement is to permit the client or potential client to make a 
more informed decision about whether and on what conditions to retain, or continue to retain, the 
lawyer.  Paragraph (c) applies in litigation and in non-litigation representations.

*     *     *

[19] When a lawyer owns an interest in a publicly-traded investment vehicle, such as a mutual 
fund, paragraph (c)(_) does not require the lawyer to investigate whether the investment vehicle 
owns an interest in parties to a matter.  However, if the lawyer knows that a publicly-traded 
investment vehicle in which the lawyer owns an interest owns an interest in a party to the matter, 
the lawyer must disclose the interest to the client and obtain the client’s informed written consent to 
the lawyer’s continued representation of the client.

*     *     *

[21] Paragraph (c) applies only to a lawyer’s own relationships and interests, except: (1) when 
the lawyer knows that another lawyer in the same firm as the lawyer has or had a relationship with 
another party or witness, or has or had an interest in the subject matter of the representation; or (2) 
as stated in paragraph (c)(_). See also Rule 1.10 (personal interest conflicts under Rule 1.7 
ordinarily are not imputed to other lawyers in a law firm).

[22] Paragraph (c) requires informed written consent only from current clients.  Rule 1.9 specifies 
when a lawyer must obtain informed written consent from a former client.

[23] Paragraph (a)(1) applies, rather than paragraph (c)(_), whenever a representation is directly 
adverse to another current client of the lawyer. (See Comment [5] to this Rule.)

27 DFT14.5 [20] provides: “[20] Paragraph (c)(_) requires a lawyer to obtain the informed written consent 
of the lawyer’s client if the lawyer has been having, or when the lawyer decides to have, substantive 
discussions concerning possible employment with an opponent of the lawyer’s client or with a lawyer or 
law firm representing the opponent.”  There is no compelling reason to substitute this for the Model Rule 
language.
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3.7 concerning a lawyer as witness28 and Rule 1.10 (personal interest conflicts under 210
Rule 1.7 ordinarily are not imputed to other lawyers in a law firm). 211

212
[11] When lawyers representing different clients in the same matter or in substantially 213
related matters are closely related by blood or marriage, or when there is an intimate 214
personal relationship between the lawyers,29 there may be a significant risk that client 215
confidences will be revealed and that the lawyer’s family relationship will interfere with 216
both loyalty and independent professional judgment.  As a result, each client is entitled 217
to know of the existence and implications of the relationship between the lawyers before 218
the lawyer agrees to undertake the representation.  Thus, a lawyer who is related to 219
another lawyer, e.g., as parent, child, sibling or spouse, or who is in an intimate 220
personal relationship with another lawyer, ordinarily may not represent a client in a 221
matter where that lawyer is representing another party, unless each client gives 222
informed written consent.  The prohibition on representation arising from a close family 223
relationship is personal and ordinarily is not imputed to members of firms with whom the 224
lawyers are associated. See Rule 1.10. 225

226
[12] A lawyer is prohibited from engaging in sexual relationships with a client unless 227
the sexual relationship predates the formation of the lawyer-client relationship. See Rule 228
1.8(j).229

230
Interest of Person Paying for a Lawyer’s Service 231

232
[13] A lawyer may be paid from a source other than the client, including a co-client, if 233
the client is informed of that fact and gives informed written consent and the 234
arrangement does not compromise the lawyer’s duty of loyalty or independent judgment 235
to the client. See Rule 1.8.6.  If acceptance of the payment from any other source 236
presents a significant risk that the lawyer’s representation of the client will be materially 237
limited by the lawyer’s own interest in accommodating the person paying the lawyer’s 238
fee or by the lawyer’s responsibilities to a payor who is also a co-client, then the lawyer 239
must comply with the requirements of paragraph (b) before accepting the 240
representation, including determining whether the conflict is consentable and, if so, that 241
the client has adequate information about the material risks of the representation. (See 242
Comments [14] – [17A]). 243

244
                                           
28 See DFT14.5 [18].
29 Adapted from Draft 14.5 (1/11/10) of proposed Rule 1.7(d)(2).

Mark and Dom are concerned with the use of “cohabitational” by itself: I am concerned about using 
the term "cohabitational" by itself. Do we intend to include lawyers who are renters in the same flat or 
apartment house?  I hope not. We also have the DCH situation to consider where courts have basically 
said that the risk of "pillow talk" is not enough to created a disqualifying conflict.  Mark would use “an 
intimate personal relationship” in replace of “cohabitational relationship”. 

KEM Response: I used the language (“cohabitational”) that was in DFT14.5, paragraph (d)(2).  However, 
former Rule 1.8.11 [3-320] used the term, “an intimate personal relationship”.  I agree with Mark’s and 
Dom’s proposal. 
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Prohibited Representations30245
246

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. 247
However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning 248
that the lawyer involved cannot properly ask for such agreement or provide 249
representation on the basis of the client’s consent.  When the lawyer is representing 250
more than one client, the question of consentability must be resolved as to each client. 251

252
[15] Consentability is typically determined by considering whether the interests of the 253
clients will be adequately protected if the clients are permitted to give their informed 254
written consent to representation burdened by a conflict of interest.  Thus, under 255
paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot 256
reasonably conclude that the lawyer will be able to provide competent and diligent31257
representation. See Rule 1.1.32258

259
[16]33 Paragraph (b)(2) describes conflicts that are nonconsentable because the 260
representation is prohibited by applicable law. certain representations by a former 261

                                           
30 Draft 14.5 (1/11/10) of proposed Rule 1.7 contained only one comment, DFT14.5 [24], that corresponds 
to MR 1.7, cmts. [14]-[17].  I have included citations from that comment but have otherwise used the MR 
language and approach of addressing prohibited representations in several comment paragraphs.

[24] There are some situations governed by this Rule for which a lawyer cannot obtain effective 
client consent.  These include at least the following: (1) when the lawyer cannot provide competent 
representation to each affected client (See Rule 1.8.8(a)); (2) when the lawyer cannot make an 
adequate disclosure, for example, because of confidentiality obligations to another client or former 
client (See Business and Professions Code section 6068(e)(1) and Rule 1.6); (3) when the 
representation would involve the assertion of a claim by one client against another client, where the 
lawyer is asked to represent both clients in that matter. (See Woods v. Superior Court (1983) 149 
Cal.App.3d 931 [107 Cal.Rptr. 185] [“the attorney of a family-owned business, corporate or 
otherwise, should not represent one owner against the other in a [marital] dissolution action”]; 
Klemm v. Superior Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] [attorney may not 
represent parties at hearing or trial when those parties’ interests in the matter are in actual conflict]; 
and Forrest v. Baeza (1997) 58 Cal.App.4th 65 [67 Cal.Rptr.2d 857] [attorney may not represent 
both a closely-held corporation and directors/shareholders who are accused of wrongdoing or 
whose interests are otherwise adverse to the corporation]); and (4) when the person who grants 
consent lacks capacity or authority. (See Civil Code section 38; and see Rule 1.14 regarding clients 
with diminished capacity.)

31 See footnote 1, above.
32 See footnote 1, above.
33 Mark disagrees with the decision to delete the balance of Model Rule Comment [16]. He states: We
should redraft the second sentence and add appropriate cites (which I cannot do from here in Orlando, 
but I believe can be done if you and the other drafters agree).  However, I am not aware of case law in 
California that limits a municipality ability to consent to a conflict. Here is a proposed rewrite of the second 
sentence:

"The same lawyer may not represent more than one defendant in a capital case, even with the 
informed written consent of the clients. Penal Code § ___.  Certain representations by a former 
government lawyer are prohibited, despite the informed written consent of the former client.  
[citations].

241



RRC – Rule 1.7 [3-310] 
Rule – ALT1 – Draft 1.3 (2/9/10) – ANNOTATED

February 26-27, 2010 Meeting; Agenda Item IV.A. 

RRC - 3-310 [1-7] - Rule - Alt1 - DFT1.3 (02-09-10) - ANNOT.doc Page 14 of 27 Printed: February 10, 2010 

government lawyer are prohibited, despite the informed consent of the former client. 262
See, e.g., Business & Professions Code section 6131. 34263

264
[17]35 Paragraph (b)(3) describes conflicts that are nonconsentable because of the 265
legal system’s36 interest in vigorous development of each client’s position when the 266
clients are aligned directly against each other in the same litigation or other proceeding 267
before a tribunal.  Whether clients are aligned directly against each other within the 268
meaning of this paragraph requires examination of the context of the proceeding. (See,269
                                                                                                                               
Raul agrees with KEM that the balance of Comment [16] should be deleted. 
34 Drafters’ Note: Bus. & Prof. Code § 6131 provides:

“Every attorney is guilty of a misdemeanor and, in addition to the punishment prescribed therefor, 
shall be disbarred:

a. Who directly or indirectly advises in relation to, or aids, or promotes the defense of any 
action or proceeding in any court the prosecution of which is carried on, aided or promoted by any 
person as district attorney or other public prosecutor with whom such person is directly or indirectly 
connected as a partner.

b. Who, having himself prosecuted or in any manner aided or promoted any action or 
proceeding in any court as district attorney or other public prosecutor, afterwards, directly or 
indirectly, advises in relation to or takes any part in the defense thereof, as attorney or otherwise, 
or who takes or receives any valuable consideration from or on behalf of any defendant in any such 
action upon any understanding or agreement whatever having relation to the defense thereof.

This section does not prohibit an attorney from defending himself in person, as attorney or counsel, 
when prosecuted, either civilly or criminally.”

35 Mark would revise Comment [17] as follows: 

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the interests of the 
legal system’s interest in vigorous development of each client’s position when the clients are 
aligned directly against each other in the same litigation or other proceeding before a tribunal.  
Whether clients are aligned directly against each other within the meaning of this paragraph 
requires examination of the context of the proceeding. (See, e.g., Woods v. Superior Court
(1983) 149 Cal.App.3d 931 [107 Cal.Rptr. 185] [“the lawyer attorney of a family-owned 
business entity , corporate or otherwise, should not represent one owner against the other 
in a [marital] dissolution action”]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893, 898 
[142 Cal.Rptr. 509] [a lawyer attorney may not represent parties at hearing or trial when 
those parties’ interests in the matter are in actual conflict].; and Forrest v. Baeza (1997) 58 
Cal.App.4th 65 [67 Cal.Rptr.2d 857] [attorney may not represent both a closely-held
corporation and directors/shareholders who are accused of wrongdoing or whose interests 
are otherwise adverse to the corporation])  Although paragraph (b)(3) does not preclude a 
lawyer’s multiple representation of adverse parties to a mediation (because mediation is not a 
proceeding before a “tribunal” under Rule 1.0(m)), such representation may be precluded by 
paragraph (b)(1). 

As to the deletion of the citation to Forrest v. Baeza, he states: I would not include Forrest v. Baeza for 
two reasons: (1) two case cites should be sufficient to support the comment and (2) the holding of the 
case is more limited because it involved a derivative shareholder action by a third shareholder against the 
corporation and the two other shareholders.
36 Consultant’s Note: I’ve substituted “legal system” for “institution” to track the language we use in 
proposed Rule 1.0(a)(3), which states a purpose of the Rules is “To protect the integrity of the legal 
system and to promote the administration of justice.”
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e.g., Woods v. Superior Court (1983) 149 Cal.App.3d 931 [107 Cal.Rptr. 185] [“the 270
attorney of a family-owned business, corporate or otherwise, should not 271
represent one owner against the other in a [marital] dissolution action”]; Klemm272
v. Superior Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] [attorney may 273
not represent parties at hearing or trial when those parties’ interests in the matter 274
are in actual conflict]; and Forrest v. Baeza (1997) 58 Cal.App.4th 65 [67 275
Cal.Rptr.2d 857] [attorney may not represent both a closely-held corporation and 276
directors/shareholders who are accused of wrongdoing or whose interests are 277
otherwise adverse to the corporation])  Although paragraph (b)(3) does not preclude 278
a lawyer’s multiple representation of adverse parties to a mediation (because mediation 279
is not a proceeding before a “tribunal” under Rule 1.0(m)), such representation may be 280
precluded by paragraph (b)(1). 281

282
[17A]37 Under paragraph (b)(4), a lawyer must obtain the informed written consent of 283
any affected client before accepting or continuing a representation that is prohibited 284
under paragraph (a). If the lawyer cannot make the disclosure requisite to obtaining 285
informed written consent, (see Rules 1.0.1(e) and 1.0.1(e-1)), without violating the 286
lawyer’s duty of confidentiality, then the lawyer may not accept or continue the 287
representation for which the disclosure would be required. (See Business and 288
Professions Code section 6068(e)(1) and Rule 1.6.)  A lawyer might also be 289
prevented from making a required disclosure because of a duty of confidentiality 290
to former, current or potential clients, because of other fiduciary relationships 291
such as service on a board directors, or because of contractual or court-ordered 292
restrictions.38  In addition, effective client consent cannot be obtained when the 293

                                           
37 Mark would revise Comment [17A] as follows: 

[17A]  Representation is prohibited under Under paragraph (b)(4), if the lawyer is unable to  a 
lawyer must obtain the informedthe informed written consent of any affected client to a conflict 
under paragraph (a) before accepting or continuing the a representation (see Rules 1.0.1(e) and 
1.0.1(e-1); for example, where the lawyer cannot make adequate disclosures because of the 
lawyer's confidentiality obligations to another client or former client (See Business and Professions 
Code section 6068(e)(1)) or because of fiduciary or other legal duties the lawyer owes to a third 
party (e.g., where the lawyer serves as a corporate officer or director or as a trustee or is bound by 
contractual or court-ordered restrictions that prevent disclosure). that is prohibited under paragraph 
(a). If the lawyer cannot make the disclosure requisite to obtaining informed written consent, (see 
Rules 1.0.1(e) and 1.0.1(e-1)), without violating the lawyer’s duty of confidentiality, then the 
lawyer may not accept or continue the representation for which the disclosure would be 
required. (See Business and Professions Code section 6068(e)(1) and Rule 1.6.)  A lawyer 
might also be prevented from making a required disclosure because of a duty of 
confidentiality to former, current or potential clients, because of other fiduciary 
relationships such as service on a board directors, or because of contractual or court-
ordered restrictions.  In addition, effective client consent cannot be obtained when the 
person who grants consent lacks capacity or authority. (See Civil Code section 38; and see 
Rule 1.14 regarding clients with diminished capacity.)

38 Adapted from DFT14.5 [29].

Consultant’s Note/Recommendation: Although the corresponding MR comment is Comment 
[19], I recommend placing this comment here and cross-referencing it in Comment [19].
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person who grants consent lacks capacity or authority. (See Civil Code section 294
38; and see Rule 1.14 regarding clients with diminished capacity.)39295

296
Disclosure and Informed Written Consent 297

298
[18] Informed written consent requires not only that the client give his or her consent in 299
writing, but also that the lawyer communicate in writing to each affected client the 300
relevant circumstances and the material and reasonably foreseeable ways that the 301
conflict could have adverse effects on the interests of that client. See Rules 1.0.1(e) 302
(informed consent) and 1.0.1(e-1) (informed written consent) and Comments [6] and [7] 303
to that Rule.  The information required depends on the nature of the conflict and the 304
nature of the risks involved.  When representation of multiple clients in a single matter is 305
undertaken, the information must include the implications of the joint representation, 306
including possible effects on loyalty, confidentiality and the lawyer-client privilege and 307
the advantages and risks involved. See Comments [30] and [31] (effect of joint 308
representation on confidentiality).40309

310
[19]41 Under some circumstances it may be impossible to make the disclosure 311
necessary to obtain consent. See Comment [17A]. 312

                                           
39 Adapted from DFT14.5 [24].
40 Consultant’s Note: The corresponding comment in Draft 14.5 (1/11/10) is DFT14.5 [26].

Mark would revise the Comment as follows: 

[18] Informed written consent requires not only that the lawyer communicate in writing to each 
affected client the relevant circumstances and the actual and reasonably foreseeable adverse 
consequences of the conflict on the client's interests and the lawyer's representation and that that
the client thereafter gives his or her consent in writing, but also that the lawyer communicate in 
writing to each affected client the relevant circumstances and the material and reasonably 
foreseeable ways that the conflict could have adverse effects on the interests of that client. See 
Rules 1.0.1(e) (informed consent) and 1.0.1(e-1) (informed written consent) and Comments [6] and 
[7] to that Rule. 40 The information required depends on the nature of the conflict and the nature of 
the risks involved.  When representation of multiple clients in a single matter is undertaken, the 
information must include the implications of the joint representation, including possible effects on 
loyalty, confidentiality and the lawyer-client privilege and the advantages and risks involved. See 
Comments [30] and [31] (effect of joint representation on confidentiality). 

He notes: I think we should stay with the protocol of requiring written disclosure first followed by written 
consent.
41 Mark states: It makes sense to combine Comment [17A] with this comment. There is no need to a 
comment with just this sentence.

Dom and KEM disagree.  Dom writes: The problem I see with Mark's suggestion to put [19] with 
[17A] is that [19] specifically relates to "Disclosure and Consent" - the heading under which is now 
appears.  For this reason, whether it is a one sentence comment or not, I think it more properly goes 
under this heading.  Could it be combined with [20] perhaps?  Again, I would like to track the numbering 
of the ABA if possible. 

KEM agrees with Dom’s reasoning but sees no problem with having a one sentence comment.  We 
have inserted such comments in other rules. 
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313
[20]42 Paragraph (b) requires the lawyer to obtain the informed consent of the client 314
in writing. See Rule 1.0(n) (writing includes electronic transmission).  The requirement 315
of a written disclosure, (see Comment [18]), does not supplant the need in most cases 316
for the lawyer to talk with the client, to explain the risks and advantages, if any, of 317
representation burdened with a conflict of interest, as well as reasonably available 318
alternatives, and to afford the client a reasonable opportunity to consider the risks and 319
alternatives and to raise questions and concerns.  Rather, the writing is required in 320
order to impress upon clients the seriousness of the decision the client is being asked to 321
make and to avoid disputes or ambiguities that might later occur in the absence of a 322
writing.323

324
Duration of Consent 325

326
[20A]A disclosure and an informed written consent are sufficient for purposes of 327
this Rule only for so long as the material facts and circumstances remain 328
unchanged.  With any material change, the lawyer may not continue the 329
representation without making a new written disclosure to each affected client 330
and obtaining a new written consent.43331

332
Revoking Consent 333

334

                                           
42 Consultant’s Note: This Coment has been revised to track California’s heightened “informed written 
consent” requirement.
43 Adapted from DFT14.5 [28].

Mark would revise Comment [20A] as follows: 

[20A] A dDisclosure and an informed written consent to a conflict of interest under this Rule 
will be are sufficient  for purposes of this Rule only for so long as the relevant material facts 
and circumstances remain unchanged.  With aAny material change in the relevant facts and 
circumstances will require that, the lawyer obtain the informed written consent from each 
affected client as required by the Rule before continuing the may not continue the
representation. (see Comment [18]) without making a new written disclosure to each affected 
client and obtaining a new written consent.

Dom and KEM would leave [20A] as drafted by Bob. 
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[21]44 A client who has given consent to a conflict may revoke the consent and, like 335
any other client, may terminate the lawyer’s representation at any time. Whether 336
revoking consent to the client’s own representation precludes the lawyer from 337
continuing to represent other clients depends on the circumstances, including the nature 338
of the conflict, whether the client revoked consent because of a material change in 339
circumstances, the reasonable expectations of the other client, and whether material 340
detriment to the other clients or the lawyer would result. 341

342
Consent to Future Conflict 343

344
[22] Lawyers may ask clients to give advance consent to conflicts that might 345
arise in the future, but a client’s consent must be “informed” to comply with this 346
Rule.  A lawyer would have a conflict of interest in accepting or continuing a 347
representation under a consent that does not comply with this Rule.  Determining 348
whether a client’s advance consent is “informed,” and thus complies with this 349
Rule, is a fact-specific inquiry that will depend first on the factors discussed in 350
Comment [18] (informed written consent).  However, an advance consent can 351
comply with this Rule even where the lawyer cannot provide all the information 352
and explanation Comment [18] ordinarily requires.  A lawyer’s disclosure to a 353
client must include: (i) a disclosure to the extent known of facts and reasonably 354
foreseeable consequences; and (ii) an explanation that the lawyer is requesting 355
the client to consent to a possible future conflict that would involve future facts 356
and circumstances that to a degree cannot be known when the consent is 357
requested.  The lawyer also must disclose to the client whether the consent 358
permits the lawyer to be adverse to the client on any matter in the future, whether 359
the consent permits the lawyer to be adverse to the client in the current or in 360
future litigation, and whether there will be any limits on the scope of the consent.361
Whether an advance consent complies with this Rule ordinarily also can depend 362
on such things as the following: (1) the comprehensiveness of the lawyer’s 363
explanation of the types of future conflicts that might arise and of the actual and 364
                                           
44 Mark would revise Comment [21] as follows: 

[21] A client who has given consent to a conflict may revoke the consent and, like any other 
client, may terminate the lawyer’s representation at any time.  Whether revoking consent to the 
client’s own representation precludes the lawyer from continuing to represent other clients depends 
on the circumstances, including the nature of the conflict, whether the client revoked consent 
because of a material change in circumstances, the reasonable expectations of the other client, 
and whether material detriment to the other clients or the lawyer would result, and the lawyer's 
confidentiality obligations to the client revoking consent.

Dom disagrees, preferring to keep the comment as drafted. 

Raul would simply delete the Comment: “I don't agree that a client may revoke consent at any time. What 
is the authority that gives the client carte blanche to force disqualification years after giving consent? Why 
isn't the waiver like any other contractual commitment? The attorney may have already invested a great 
deal of time and the other client may have paid substantial attorney's fees. The comment fails to take into 
account the countervailing interests of the other client and the hardship resulting from a late revocation of 
consent. We are wiping out laches as a defense and negating a party's choice of counsel. We don't need 
the comment.” 
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reasonably foreseeable adverse consequences to the client; (2) the client’s 365
degree of experience as a user of the legal services, including experience with 366
the type of legal services involved in the current representation; (3) whether the 367
client has consented to the use of an adequate ethics screen and whether the 368
screen was timely and effectively instituted and fully maintained; (4) whether 369
before giving consent the client either was represented by an independent lawyer 370
of the client’s choice, or was advised in writing by the lawyer to seek the advice 371
of an independent lawyer of the client’s choice and was given a reasonable 372
opportunity to seek that advice; (5) whether the consent is limited to future 373
conflicts unrelated to the subject of the representation; and (6) the client’s ability 374
to understand the nature and extent of the advance consent.  A client’s ability to 375
understand the nature and extent of the advance consent might depend on 376
factors such as the client’s education and language skills.  An advance consent 377
normally will comply with this Rule if it is limited to a particular type of conflict 378
with which the client already is familiar.  An advance consent normally will not 379
comply with this Rule if it is so general and open-ended that it would be unlikely 380
that the client understood the potential adverse consequences of granting 381
consent.  However, even a general and open-ended advance consent can be in 382
compliance when given by an experienced user of the type of legal services 383
involved that was independently represented regarding the consent or was 384
advised in writing by the lawyer to seek the advice of an independent lawyer of 385
the client's choice and is given a reasonable opportunity to seek that advice.45  In 386
any case, advance consent will not be in compliance in the circumstances 387
described in Comments [14] – [17A] (prohibited representations). See Rule 388

                                           
45 Consultant’s Note: I have inserted language from Rule 1.8.1, as approved by the Commission by an 
8-4-0 vote at the 1/22-23/10 meeting. See 1/22-23/10 KEM Meeting Notes, V.A., at ¶. 7.  It seemed to me 
that either representation by independent counsel (recall the discuss as to whether in-house counsel 
means the client is represented by independent counsel) or the 1.8.1/3-300 protocol was appropriate.

 Please note that Randy stated the following in relation to my proposed language:

A slightly different take on the spirit of Bob’s motion would be to delete any reference to 
actual independent representation  and simply state that an open-ended advance consent 
does not comply with the rule absent written advice to seek independent counsel, etc. . . .   
Something like the following:

“Moreover, no general and open-ended advance consent will comply with this 
rule unless the lawyer or law firm first provides advice in writing to the client to 
seek the advice of an independent lawyer of the client's choice and the client is 
given a reasonable opportunity to seek that advice.”

This is just rough language to give you an idea of what could be substituted for the 
“However” sentence in the current draft. See 2/1/10 Difuntorum E-mail to KEM re proposed 
Rule 1.7 draft.

Question: Which should it be, my suggested approach (represented by independent lawyer OR advice & 
opportunity to consult w/ an independent lawyer) or Randy’s suggested approach, which probably is more 
in the spirit of the actual motion (just advice and opportunity to consult w/ an independent lawyer).

Mark prefers Randy’s approach but believes this issue should be put to the Commission for a vote.  
Dom prefers KEM’s suggested language. 
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1.0.1(e) (informed consent) and 1.0.1 (e-1) (informed written consent).  A lawyer 389
who obtains from a client an advance consent that complies with this Rule46 will 390
have all the duties of a lawyer to that client except as expressly limited by the 391
consent.  A lawyer cannot obtain an advance consent to incompetent 392
representation. See Rule 1.8.8.47393

394
Conflicts in Litigation 395

396
[23]48 Paragraph (b)(3) prohibits representation of opposing parties in the same 397
litigation, regardless of the clients’ consent.  On the other hand, simultaneous 398
representation of parties whose interests in litigation may conflict, such as co-plaintiffs 399
or co-defendants, is governed by paragraph (a)(2).  A conflict may exist by reason of 400
substantial discrepancy in the parties’ testimony, incompatibility in positions in relation 401
to an opposing party or the fact that there are substantially different possibilities of 402
settlement of the claims or liabilities in question.  Such conflicts can arise in criminal 403
cases as well as civil.  The potential for conflict of interest in representing multiple 404
defendants in a criminal case is so grave that ordinarily a lawyer should decline to 405
represent more than one codefendant.  On the other hand, joint representation of 406
persons having similar interests in civil litigation is proper if the requirements of 407
paragraph (b) are met. 408

409

                                           
46 Consultant’s Note: Change made because we can state whether an advance consent will be 
“effective,” only that it will comply with the Rule.
47 Consultant’s Note: I have substituted DFT14.5 [31] verbatim and in toto, except for necessary 
changed cross-references and to add the amendments described in footnotes 45 and 46, above.
48 Mark would revise Comment [23] as follows: 

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, 
regardless of the clients’ consent.  On the other hand, simultaneous representation of parties 
whose interests in litigation may conflict, such as co-plaintiffs or co-defendants, is governed by 
paragraph (a)(2).  A conflict may exist by reason of substantial discrepancy in the parties’ 
testimony, incompatibility in positions in relation to an opposing party or the fact that there are 
substantially different possibilities of settlement of the claims or liabilities in question.  Such 
conflicts can arise in criminal as well as civil cases. as well as civil.  The potential for conflict of 
interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer 
should decline to represent more than one codefendant.  On the other hand, joint representation of 
persons having similar interests in civil litigation is permitted proper if the requirements of 
paragraph (b) are satisfied met.

KEM sees no reason to change the MR language. 
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[24]49 Ordinarily a lawyer may take inconsistent legal positions in different tribunals 410
at different times on behalf of different clients.  The mere fact that advocating a legal 411
position on behalf of one client might create precedent adverse to the interests of a 412
client represented by the lawyer in an unrelated matter does not create a conflict of 413
interest.  A conflict of interest exists, however, if there is a significant risk that a lawyer’s 414
action on behalf of one client will materially limit the lawyer’s effectiveness in 415
representing another client in a different case; for example, when a decision favoring 416
one client will create a precedent likely to seriously weaken the position taken on behalf 417
of the other client.  Factors relevant in determining whether the clients need to be 418
advised of the risk include: where the cases are pending, whether the issue is 419
substantive or procedural, the temporal relationship between the matters, the 420
significance of the issue to the immediate and long-term interests of the clients involved 421
and the clients’ reasonable expectations in retaining the lawyer.  If there is significant 422
risk of material limitation, then absent informed consent of the affected clients, the 423
lawyer must refuse one of the representations or withdraw from one or both matters. 424

425
[25]50 This Rule applies to a lawyer’s representation of named class 426
representatives in a class action, whether or not the class has been certified.   For 427
purposes of this Rule, an unnamed member of a plaintiff or a defendant class is 428
not, by reason of that status, a client of a lawyer who represents or seeks to 429
represent the class.  Thus, the lawyer does not typically need to get the consent of an430
unnamed class member before representing a client who is adverse to that person in 431
an unrelated matter.  Similarly, a lawyer seeking to represent an opponent in a class 432
action does not typically need the consent of an unnamed member of the class whom 433
the lawyer represents in an unrelated matter. A lawyer representing a class or 434
proposed class may owe civil duties to unnamed class members, and this 435
Comment is not intended to alter those civil duties in any respect.436

                                           
49 Mark would revise Comment [24] as follows: 

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different 
times on behalf of different clients.  The mere fact that advocating a legal position on behalf of one 
client might create precedent adverse to the interests of a client represented by the lawyer in an 
unrelated matter does not create a conflict of interest.  A conflict of interest exists, however, if there 
is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s 
effectiveness in representing another client in a different case; for example, when a decision 
favoring one client will create a precedent likely to seriously weaken the position taken on behalf of 
the other client.  Factors relevant in determining whether the clients need to be informed advised of 
the risk include: where the cases are pending, whether the issue is substantive or procedural, the 
temporal relationship between the matters, the significance of the issue to the immediate and long-
term interests of the clients involved and the clients’ reasonable expectations in retaining the 
lawyer.  If there is significant risk of material limitation, then absent informed written consent of the 
affected clients, the lawyer must refuse one of the representations or withdraw from one or both 
matters. (see Rule 1.16).

KEM sees no reason to change the MR language. 
50 Consultant’s Note: Adapted from DFT14.5 [32].  I have substituted the language the Commission 
approved by an 8-1-2 vote after lengthy deliberations and input from interested parties knowledgeable in 
class action law. See 9/28-29/07 KEM Meeting Notes, III.A., at ¶. 25.
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437
Nonlitigation Conflicts 438

439
[26]51 Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other 440
than litigation.  For a discussion of directly adverse conflicts in transactional matters that 441
are prohibited by paragraph (a)(1), see Comment [7].  Relevant factors in determining 442
whether there is significant risk for material limitation as provided in paragraph (a)(2) 443
include the duration and intimacy of the lawyer’s relationship with the client or clients 444
involved, the functions being performed by the lawyer, the likelihood that disagreements 445
will arise and the likely prejudice to the client from the conflict. The question is often one 446
of proximity and degree. See Comment [8]. 447

448
[27] For example, conflict questions may arise in estate planning and estate 449
administration.  A lawyer may be called upon to prepare wills for several family 450
members, such as husband and wife, and, depending upon the circumstances, a 451
conflict of interest may be present.52452

453
[28] Whether a conflict that arises in a non-litigation context is consentable depends on 454
the circumstances.  For example, a lawyer may not represent multiple parties to a 455
negotiation whose interests are fundamentally antagonistic to each other, but joint 456
representation is permissible where the clients are generally aligned in interest even 457
though there is some difference in interest among them.  Thus, a lawyer may seek to 458
establish or adjust a relationship between clients on an amicable and mutually 459
advantageous basis; for example, in helping to organize a business in which two or 460
more clients are entrepreneurs, working out the financial reorganization of an enterprise 461
in which two or more clients have an interest or arranging a property distribution in 462
settlement of an estate.  The lawyer seeks to resolve potentially adverse interests by 463
developing the parties’ mutual interests. Otherwise, each party might have to obtain 464
separate representation, with the possibility of incurring additional cost, complication or 465

                                           
51 Consultant’s Note: Changes made are for clarification.  No change in meaning is intended.
52 Consultant’s Note: I’ve deleted the balance of the comment.  This is ABA Reporter’s guidance 
language but I’m not sure how it would be necessary to state the California rule here or how it would 
necessarily have an impact on the conflicts question.

Mark has proposed the following in an attempt to salvage the balance of the MR Comment (though he 
does not feel strongly about it): 

[27] For example, conflict questions may arise in estate planning and estate administration.  A 
lawyer may be called upon to prepare wills for several family members, such as husband and wife, 
and, depending upon the circumstances, a conflict of interest may be present.52  In estate 
administration, the identity of the client is ordinarily the fiduciary and not the beneficiaries.  In order 
to comply with conflict of interest rules, the lawyer should clearly identify the lawyer's relationship to 
the parties involved.

Dom disagrees with the addition of the two sentences and Raul would delete Comment [27] in its 
entirety. He states: I would drop Comment 27. The ABA version doesn't say much and there is no need to 
fill a void. California substantive law covers this area--e.g. that the client is the trust, not the beneficiaries, 
but the lawyer has fiduciary duties to beneficiaries. 
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even litigation.  Given these and other relevant factors, the clients may prefer that the 466
lawyer act for all of them.53467

468
Special Considerations in Joint Representation 469

470
[29]54 When a lawyer represents multiple clients in a single matter, the 471
lawyer’s duties to one of the clients often can interfere with the full performance 472
of the duties the lawyer owes to the other clients.55 In considering whether to 473
represent multiple clients in the same matter, a lawyer should be mindful that if the joint 474
representation fails because the potentially adverse interests cannot be reconciled, the 475
result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer 476
will be forced to withdraw from representing all of the clients if the joint representation 477
fails. In some situations, the risk of failure is so great that multiple representation is 478
plainly impossible.  For example, a lawyer cannot undertake joint representation of 479
clients where contentious litigation or negotiations between them are imminent or 480
contemplated.  Moreover, because the lawyer is required to be impartial between jointly 481
represented clients, representation of multiple clients is improper when it is unlikely that 482
impartiality can be maintained.  Generally, if the relationship between the parties has 483
already assumed antagonism, the possibility that the clients’ interests can be 484
adequately served by joint representation is not very good.  Other relevant factors are 485
whether the lawyer subsequently will represent both parties on a continuing basis and 486
whether the situation involves creating or terminating a relationship between the parties. 487

488

                                           
53 Mark would revise the last sentence of comment [28] as follows: “Given these and other relevant 
factors, the clients may prefer that the lawyer act for all of them, in which case the lawyer must comply 
with paragraph (b).”
54 Mark would revise Comment [29] as follows: 

[29] When a lawyer represents multiple clients in a single matter, the lawyer’s duties to 
one of the clients often can interfere with the full performance of the lawyer's duties es the 
lawyer owes to the other clients.  In considering whether to represent multiple clients in the same 
matter, a lawyer should be mindful that if the joint representation fails because the potentially 
adverse interests cannot be reconciled, the result can be additional cost, embarrassment and 
recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if 
the joint representation fails. In some situations, the risk of failure is so great that multiple 
representation is plainly impossible.  For example, a lawyer cannot undertake joint representation 
of clients where contentious litigation or negotiations between them are imminent or contemplated.  
Moreover, because the lawyer is required to be impartial between jointly represented clients, 
representation of multiple clients is improper when it is unlikely that impartiality can be maintained.  
Generally, if the relationship between the parties has already assumed antagonism, the possibility 
that the clients’ interests can be adequately served by joint representation is not likely. very good.
Other relevant factors include are whether the lawyer subsequently will represent both parties on a 
continuing basis and whether the situation involves creating or terminating a relationship between 
the parties. 

55 Taken verbatim from DFT14.5 [10].
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[29A]56The following are examples of actual conflicts in representing multiple 489
clients in a single matter that will preclude a lawyer from accepting or continuing 490
a joint representation: (1) the lawyer receives conflicting instructions from the 491
clients and the lawyer cannot follow one client’s instructions without violating 492
another client’s instruction; (2) the clients have inconsistent interests or 493
objectives so that it becomes impossible for the lawyer to advance one client’s 494
interests or objectives without detrimentally affecting another client’s interests or 495
objectives; (3) the clients have antagonistic positions and the lawyer’s duty 496
requires the lawyer to advise each client about how to advance that client’s 497
position relative to the other’s position, because the lawyer cannot be expected 498
to exercise independent judgment in that circumstance; (4) the clients have 499
inconsistent expectations of confidentiality because one client expects the lawyer 500
to keep secret information that is material to the matter; (5) the lawyer has a 501
preexisting relationship with one client that affects the lawyer’s independent 502
professional judgment on behalf of the other client(s); and (6) the clients make 503
inconsistent demands for the original file.57504

505
[30] A particularly important factor in determining the appropriateness of joint 506
representation is the effect on lawyer-client confidentiality and the lawyer-client 507
privilege.  With regard to the lawyer-client privilege, , although each client’s 508
communications with the lawyer are protected as to third persons,58 as between 509
jointly represented clients, the privilege does not attach.  Hence, it must be assumed 510
that if litigation results between the joint clients, the privilege will not protect any such 511
communications, and the clients should be so advised.59 (See Evidence Code 512
sections 952 and 962.)60513
                                           
56 Mark would revise Comment [29A] as follows and add it to the end of Comment [29]: 

eExamples of actual conflicts in representing multiple clients in the same a single matter
that will likely preclude a lawyer from accepting or continuing a joint representation under 
paragraph (b) include situations in which  that will preclude a lawyer from accepting or 
continuing a joint representation: (1) the lawyer receives conflicting instructions from the 
clients and the lawyer cannot follow one client’s instructions without violating another 
client’s instruction; (2) the clients have inconsistent interests or objectives so that it 
becomes impossible for the lawyer to advance one client’s interests or objectives without 
detrimentally affecting another client’s interests or objectives; (3) the clients have 
antagonistic positions and the lawyer is obligated to ’s duty requires the lawyer to advise 
each client about how to advance that client’s position relative to the other’s position,
because the lawyer cannot be expected to exercise independent judgment in that 
circumstance; (4) the clients have inconsistent expectations of confidentiality because
because one client expects the lawyer to keep secret information that is material to the 
matter; (5) the lawyer has a preexisting relationship with one client that affects the lawyer’s 
independent professional judgment on behalf of the other client(s); and (6) the clients make 
inconsistent demands for the original file.

57 Taken verbatim from DFT14.5 [11].
58 Adapted from DFT14.5 [12].
59 Mark suggests the addition of “in writing” after “so advised.”  Dom disagrees. 
60 Citation adapted from DFT14.5 [12].
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514
[31] As to the duty of confidentiality, continued joint representation will almost certainly 515
be inadequate if one client asks the lawyer not to disclose to the other client information 516
relevant to the joint representation.61  This is so because the lawyer has an equal duty 517
of loyalty to each client, and each client has the right to be informed of anything bearing 518
on the representation that might affect that client’s interests and the right to expect that 519
the lawyer will use that information to that client’s benefit. See Rule 1.4.  The lawyer 520
should, at the outset of the joint representation and as part of the process of obtaining 521
each client’s informed consent, advise each client that information will be shared and 522
that the lawyer will have to withdraw if one client decides that some matter material to 523
the representation should be kept from the other.  In limited circumstances, it may be 524
appropriate for the lawyer to proceed with the representation when the clients have 525
agreed, after being properly informed, that the lawyer will keep certain information 526
confidential.  For example, the lawyer may reasonably conclude that failure to disclose 527
one client’s trade secrets to another client will not adversely affect representation 528
involving a joint venture between the clients and agree to keep that information 529
confidential with the informed consent of both clients. 530

531
[32] When seeking to establish or adjust a relationship between clients, the lawyer 532
should make clear that the lawyer’s role is not that of partisanship normally expected in 533
other circumstances and, thus, that the clients may be required to assume greater 534
responsibility for decisions than when each client is separately represented.  Any 535
limitations on the scope of the representation made necessary as a result of the joint 536
representation should be fully explained to the clients at the outset of the 537
representation. See Rule 1.2(c). 538

539
[33] Subject to the above limitations, each client in the joint representation has the right 540
to the lawyer’s undivided loyalty and the protection of Rule 1.9 concerning the 541
obligations to a former client.  The client also has the right to discharge the lawyer as 542
stated in Rule 1.16. If a jointly represented client terminates the lawyer-client 543
relationship, the lawyer may not continue to represent the other jointly 544
represented client or clients if the continued representation would be directly 545
adverse to the client who terminated the representation unless the client 546
terminating the representation consents or previously did so.62547

548
Organizational Clients 549

                                           
61 Mark notes: This is repetitive of #4 in Comment 29A. I think this  more fuller comment is better. This is 
an example why I changed the wording of Comment 29A to "likely" will preclude representation rather 
than the absolute prohibition in Bob's draft. 
62 Taken from DFT14.5 [15].

Mark notes: This is not clear and I do believe it is completely accurate. I assume Bob has Zador v.Kwan 
in mind, but that is a form of prospective conflict waiver that requires treatment under comment 33.  Better 
to drop this sentence given the limited time we have to work on this rule.

Dom disagrees and would keep the sentence as drafted. 
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550
[34] A lawyer who represents a corporation or other organization does not, by virtue of 551
that representation, necessarily represent any constituent or affiliated organization, such 552
as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not 553
barred from accepting representation adverse to an affiliate in an unrelated matter, 554
unless the circumstances are such that the affiliate should also be considered a client of 555
the lawyer, there is an understanding between the lawyer and the organizational client 556
that the lawyer will avoid representation adverse to the client’s affiliates, or the lawyer’s 557
obligations to either the organizational client or the new client are likely to limit materially 558
the lawyer’s representation of the other client. 559

560
[35] A lawyer for a corporation who is also a member of its board of directors (or a 561
lawyer for another type of organization who has corresponding fiduciary duties to 562
it) should determine whether the responsibilities of the two roles may conflict.  The 563
lawyer may be called on to advise the corporation in matters involving actions of the 564
directors.  Consideration should be given to the frequency with which such situations 565
may arise, the potential intensity of the conflict, the effect of the lawyer’s resignation 566
from the board and the possibility of the corporation’s obtaining legal advice from 567
another lawyer in such situations.  If there is material risk that the dual role will 568
compromise the lawyer’s independence of professional judgment, the lawyer should not 569
serve as a director or should cease to act as the corporation’s lawyer when conflicts of 570
interest arise.  The lawyer should advise the other members of the board that in some 571
circumstances matters discussed at board meetings while the lawyer is present in the 572
capacity of director might not be protected by the lawyer-client privilege and that conflict 573
of interest considerations might require the lawyer’s recusal as a director or might 574
require the lawyer and the lawyer’s firm to decline representation of the corporation in a 575
matter. 576

577
Insurance Defense63578

579
[36]64 In State Farm Mutual Automobile Insurance Company v. Federal 580
Insurance Company (1999) 72 Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court held 581
that the predecessor to paragraph (a)(1) was violated when a lawyer, retained by 582
an insurer to defend one65 suit against an insured, filed a direct action against the 583
same insurer in an unrelated action without securing the insurer’s consent.584
Notwithstanding State Farm, paragraph (a)(1) does not apply to the relationship 585

                                           
63 Comments [36] and [37] are adapted from DFT14.5 [35] and [36].

Consultant’s Recommendation: I would move these Comments and their heading to directly after 
Comment [33], and renumber them [33A] and [33B], respectively.
64 Mark states: I am not sure how this decision would apply under the Model Rule 1.7. What about 
1.7(a)(2)? We are better off saying the same thing about the situation in State Farm as we say in 
Comment 37 about the tripartite relationship – paragraph (a)(1) is not intended to change the result in that 
case.
65 Raul would substitute “a” for “one”. 
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between an insurer and a lawyer when, in each matter,66 the insurer’s interest is 586
only as an indemnity provider and not as a direct party to the action. 587

588
[37] Paragraph (a)(2) is not intended to modify the tripartite relationship among a 589
lawyer, an insurer, and an insured that is created when the insurer appoints the 590
lawyer to represent the insured under the contract between the insurer and the 591
insured.  Although the lawyer’s appointment by the insurer makes the insurer and 592
the insured the lawyer’s joint clients in the matter, the appointment does not by 593
itself create a significant risk that the representation of the insured, insurer, or 594
both will be materially limited under paragraph (a)(2). 595

596
Public Service 597

598
[38]67 For special rules governing membership in a legal service organization, 599
see Rule 6.3; for participation in law related activities affecting client interests, 600
see Rule 6.4; and for work in conjunction with certain limited legal services 601
programs, see Rule 6.5. 602

603

                                           
66 Raul would delete “in each matter.” 
67 Adapted from DFT14.5 [37].
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