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I

SUMMARY OF PUBLIC COMMENT PROPOSAL 

PLEASE NOTE: Publication for public comment is not, and shall not, be construed as a recommendation or
approval by the Board of Governors of the materials published. 

SUBJECT: Twenty-Seven (27) proposed new or amended Rules of Professional Conduct of the State Bar of California
developed by the State Bar’s Special Commission for the Revision of the Rules of Professional Conduct.

BACKGROUND: The Rules of Professional Conduct of the State Bar of California are attorney conduct rules the
violation of which will subject an attorney to discipline.  Pursuant to statute, rule amendment proposals may be
formulated by the State Bar for submission to the Supreme Court of California for approval.  The State Bar has
assigned a special commission to conduct a thorough study of the rules and to recommend comprehensive
amendments.  The special commission has completed work on a group of 27 proposed new and amended rules and
is seeking member and public input.  This group of proposed amendments is the first of four public comment groups
that will be distributed through 2008.  In addition, it is anticipated that a public hearing will be conducted for each of
the four public comment groups.

The Supreme Court will provide preliminary guidance to the Commission after each group of proposed rules has been
circulated for public comment and the Commission has made any subsequent revisions.  The Court has agreed that
the Commission may submit each group of proposed rules to the Supreme Court for informal review at this stage of
the Commission's consideration.  The purpose of this initial submission is to provide the Commission with an
opportunity to consider any initial reactions, concerns, and suggestions that the Supreme Court may have about each
group of proposed amendments.  This preliminary consideration by the Supreme Court will not constrain or foreclose
any action by the Supreme Court in the future, but is intended to provide helpful guidance to the Commission as it
proceeds with its preparation of its final draft proposals and formal recommendations to the Court.  Amendments to
the rules will become operative only upon formal approval by the Supreme Court.

PROPOSAL: The twenty-seven (27) proposed new or amended rules are listed below by proposed new rule number.
The rule number of the comparable current rule, if any, is indicated in brackets.  Refer to Part IV of this Discussion
Draft for the full text of each proposed rule.  Each of these proposed rules are subject to change following
consideration of the public comment received.

Rule 1.0 Purpose and Scope of the Rules of Professional Conduct [1-100]
Rule 1.0.1 Definition of the term "Law Firm" as used in the rules [1-100(B)(1)]
Rule 1.1 Competence [3-110]
Rule 1.2.1 Counseling or Assisting the Violation of Law [3-210]
Rule 1.4 Communication [3-500, 3-510]
Rule 1.5.1 Financial Arrangements Among Lawyers [2-200]
Rule 1.8.8 Limiting Liability to Client [3-400]
Rule 1.8.10 Sexual Relations With Client [3-120]
Rule 2.4 Lawyer as Third-Party Neutral
Rule 2.4.1 Lawyer as Temporary Judge, Referee, or Court-Appointed Arbitrator [1-710]
Rule 2.4.2 Lawyer as Candidate for Judicial Office [1-700]
Rule 3.1 Meritorious Claims and Contentions [3-200]
Rule 5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers
Rule 5.2 Responsibilities of a Subordinate Lawyer
Rule 5.3 Responsibilities Regarding Nonlawyer Assistants
Rule 5.3.1 Employment of Disbarred, Suspended, Resigned, or Involuntarily Inactive Member [1-311]
Rule 5.5 Unauthorized Practice of Law; Multi-jurisdictional Practice of Law [1-300]
Rule 5.6 Restrictions on a Lawyer's Right to Practice [1-500]
Rule 7.1 Communications Concerning the Availability of Legal Services [1-400]
Rule 7.2 Advertising [1-400]
Rule 7.3 Direct Contact with Prospective Clients [1-400]
Rule 7.4 Communication of Fields of Practice and Specialization [1-400]
Rule 7.5 Firm Names and Letterheads [1-400]
Rule 8.1 False Statement Regarding Application for Admission to Practice [1-200]
Rule 8.1.1 Compliance with Conditions of Discipline and Agreements in Lieu of Discipline [1-110]
Rule 8.3 Reporting Professional Misconduct [1-500(B)]
Rule 8.4 Misconduct [1-120]

FISCAL/PERSONNEL IMPACT: No unbudgeted fiscal or personnel impact.

SOURCE: State Bar Special Commission for the Revision of the Rules of Professional Conduct

COMMENT DEADLINE:  5 p.m., October 16, 2006



*/  The direct url for the online comment form is:  https://fs16.formsite.com/SB_RRC/PC_Batch1/secure_index.html
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HOW TO COMMENT:

The State Bar encourages all interested persons or organizations to submit comments on the
proposed new and amended Rules of Professional Conduct.

This Discussion Draft is available on a CD-ROM disc that includes word processing files for
each of the proposed rules.  If your comment will include recommended modifications of any
of the proposed rules, then submitting a redraft of a rule will help the Rules Revision
Commission understand your desired changes. 

Online Submission: Comments may be submitted online by using an online Public
Comment Form.*/ A link to the Public Comment Form can be found
by going to the State Bar’s homepage (www.calbar.ca.gov).  On
the right, under the heading Ethics, there is a link Proposed Rules
of Professional Conduct, which should direct you to the Public
Comment page where the link to the Public Comment Form is
located.

Mail or Fax Submission: Comments may also be submitted in writing by mail or fax.  To
facilitate the Commission’s consideration of written comments,
Each rule you choose to comment on should be on a separate
sheet of paper.  Indicate the rule number in the subject line at
the beginning of the letter, your name, any organization or entity
on whose behalf you are submitting comment, and any brief
information about yourself which you wish to be considered on
each page.

Mail or Fax to: Audrey Hollins
Office of Professional Competence, 
Planning and Development
State Bar of California
180 Howard Street
San Francisco, CA 94105-1639
Ph. # (415) 538-2167
Fax # (415) 538-2171

http://calbar.ca.gov/state/calbar/calbar_generic.jsp?cid=10145&n=79611
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II

INTRODUCTION

A. History and Commission Charge

The last complete revision of the California rules occurred in the late1980's and it was at
that time that the State Bar established its Special Commission for the Revision of the
Rules of Professional Conduct (“the Commission”).  In 2001, the State Bar reactivated the
Commission, in part, to respond to the American Bar Association’s (“ABA”) near completion
of its own “Ethics 2000" project for a systematic revision of the Model Rules of Professional
Conduct.  The Commission has been given the following charge:

The Commission is to evaluate the existing California Rules of Professional
Conduct in their entirety considering developments in the attorney
professional responsibility field since the last comprehensive revision of the
rules occurred in 1989 and 1992. In this regard, the Commission is to
consider, along with judicial and statutory developments, the Final Report
and Recommendations of the ABA Ethics 2000 Commission, the American
Law Institute’s Restatement of the Law Third, The Law Governing Lawyers,
as well as other authorities relevant to the development of professional
responsibility standards. The Commission is specifically charged to also
consider the work that has occurred at the local, state and national level with
respect to multi-disciplinary practice, multi-jurisdictional practice, court
facilitated in propria persona assistance, discrete task representation and
other subjects that have a substantial impact upon the development of
professional responsibility standards.

The Commission is to develop proposed amendments to the California Rules
that:

1) Facilitate compliance with and enforcement of the rules by eliminating
ambiguities and uncertainties in the rules;

2) Assure adequate protection to the public in light of developments that
have occurred since the rules were last reviewed and amended in
1989 and 1992;

3) Promote confidence in the legal profession and the administration of
justice; and

4) Eliminate and avoid unnecessary differences between California and
other states, fostering the evolution of a national standard with respect
to professional responsibility issues.
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B. Commission Membership

The Commission consists of thirteen attorney members and one public member:

Harry B. Sondheim, Chair
Two-time former COPRAC chair; member, Los Angeles County Bar Association
Professional Responsibility and Ethics Committee; former chair, Ethical Considerations
Committee for the ABA Section of Criminal Justice; former member, State Bar Anti-Bias
Rule Committee; retired head of the Appellate Division and the Professional Responsibility
Unit of the Los Angeles County District Attorney’s Office; currently practicing in Pacific
Palisades.

Mark L. Tuft, Co-Vice-Chair
Former COPRAC chair; member, Bar Association of San Francisco Ethics Committee;
former member, Bar Association of San Francisco Board of Directors; former member,
State Bar MDP Task Force;  former member, State Bar Delegation to the ABA House of
Delegates; co-author, The Rutter Group, California Practice Guide on Professional
Responsibility; currently a partner at Cooper, White & Cooper LLP in San Francisco.

Paul W. Vapnek, Co-Vice-Chair
Former COPRAC chair; member and former chair, Bar Association of San Francisco Ethics
Committee; former member, Bar Association of San Francisco Board of Directors;
co-author, The Rutter Group, California Practice Guide on Professional Responsibility; first
editor of the California Compendium on Professional Responsibility; currently Of
Counsel at Townsend and Townsend and Crew in San Francisco.

Linda Q. Foy
Former COPRAC member; currently litigation director, Howard, Rice et al. in San
Francisco.

Joella L. Julian (public member)
Former COPRAC public member; former member, State Bar MDP Task Force; experienced
educator, teacher, counselor, as well as director of human resources and chief negotiator
for school district management; graduate of “leadership America;” listed in “who’s who in
American education,” “who’s who in American women;” currently residing in Oakland.

Robert L. Kehr
Former COPRAC chair; member and  former chair, Los Angeles County Bar Association
Professional Responsibility and Ethics Committee; currently a principal of Kehr, Schiff &
Crane, LLP in Los Angeles.

Stanley W. Lamport
Former COPRAC chair; member and former chair, Los Angeles County Bar Association
Professional Responsibility and Ethics Committee; co-author Matthew Bender California
Forms of Pleading and Practice - Attorney Practice and Ethics; currently a partner of Cox,
Castle & Nicholson, LLP in Los Angeles.
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Raul L. Martinez
Former COPRAC chair; former member, State Bar Judicial Nominations Evaluation
Commission (JNE); former member, State Bar Committee on Professional Liability
Insurance; long-time attorney malpractice defense practitioner; currently a partner of Lewis
Brisbois Bisgaard & Smith in Los Angeles. 

Kurt Melchior
State Bar Delegate to the American Bar Association House of Delegates (and in that
capacity was involved in the amendments of the ABA Model Rules of Professional Conduct
from the house floor in 1983); former member, State Bar of California Board of Governors;
former chair of the former State Bar Board Committee on Professional Responsibility (the
predecessor to the Board Committee on Regulation, Admissions and Discipline); former
chair of the Special Committee to Revise the Rules of Professional Conduct Relating to
Lawyer Advertising and Solicitation; currently a partner of Nossaman, Guthner, Knox and
Elliott in San Francisco.

Ellen R. Peck
Former COPRAC chair; member, San Diego County Bar Association Legal Ethics
Committee and Los Angeles County Bar Association Professional Responsibility and Ethics
Committee; former State Bar Court Hearing Judge; former Ethics Counsel to the State Bar
of California and to the ABA; co-author, the Rutter Group, California Practice Guide on
Professional Responsibility; currently in private practice in Escondido.

Hon. Ignazio J. Ruvolo
Former COPRAC chair; member, Association of Professional Responsibility Lawyers;
former chair, Bar Association of San Francisco Ethics Committee; former judge, Contra
Costa Superior Court; former chair, California Judges Association Judicial Ethics
Committee; former president, Contra Costa Bar Association Section on Professional
Responsibility and Practice; currently Presiding Justice, Division Four, First Appellate
District, Court of Appeal, San Francisco.

Jerome Sapiro, Jr.
Former COPRAC member; current advisor and former chair, State Bar Litigation Section
Executive Committee; former member, State Bar Standing Committee on the
Administration of Justice; former chair, Bar Association of San Francisco Ethics Committee;
former president, Lawyers Club of San Francisco; former president, St. Thomas More
Society of San Francisco; currently sole proprietor of the Sapiro Law Firm in San Francisco.

Sean M. SeLegue
Former COPRAC chair; served on the Advisory Council to the American Bar Association's
"Ethics 2000" Commission; currently a shareholder of Rogers Joseph O’Donnell & Phillips
in San Francisco.

Anthonie M. Voogd
Former COPRAC chair; former Professor of Law, Southwestern University School of Law;
former in-house counsel for Technip USA; currently retired and residing in Ojai.
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The Commission’s work is administered by the State Bar’s Office of Professional
Competence.  Professor Kevin E. Mohr of Western State University College of Law,
Fullerton, serves as a consultant to the Commission.   

C. State Bar Rule Amendment Process and the Commission’s Methodology

The Board of Governors of the State Bar (“the Board”) has the statutory responsibility for
formulating and adopting amendments to the Rules of Professional Conduct.  Business and
Professions Code section 6076 provides: "With the approval of the Supreme Court, the
Board of Governors may formulate and enforce rules of professional conduct for all
members of the bar of this State."  The amendments adopted by the Board are submitted
to the Supreme Court for approval and upon approval become binding disciplinary
standards for all members of the State Bar. Business and Professions Code section 6077,
in part, provides: "The rules of professional conduct adopted by the board, when approved
by the Supreme Court, are binding upon all members of the State Bar.”

The State Bar’s process for consideration of rule amendments generally involves the
following steps: (1) development of draft rules (including proposed new rules, amended
rules, and deletion of existing rules); (2) publication of the draft rules for public comment;
(3) further drafting following consideration of public comments received; (4) Board
Committee and full Board action to adopt the draft rules; and (5) State Bar submission of
a memorandum to the Supreme Court requesting approval of the rules adopted by the
Board.  The Commission’s role is to carry out the substantive study and drafting aspects
of the process, both before and after public comment.  Ultimately, the Commission will
issue a final report and recommendation to the Board setting forth its recommendations for
comprehensive rule amendments.

The Commission’s methodology for conducting its study and developing rule amendment
proposals is a seriatim approach. The Commission is considering each of the current
California rules in current rule number order.  In considering each rule, any relevant ABA
Model Rule or Restatement section is compared and contrasted, both as to policy as well
as language.  Developments in case law and analysis found in ethics opinions are also
analyzed. If there are significant state variations of the rule, national studies or other major
developments, trends or initiatives, those matters are also considered.  The Commission’s
deliberations are conducted in open session and several  groups, including representatives
of local bar associations, regularly attend and monitor the work of the Commission.  

The Commission plans to complete its work in late 2008 or early 2009.  This plan involves
the issuance of four groups or batches of proposed rule amendments.  The 27 proposed
new and amended rules presented in this Discussion Draft is the first of the four batches.

After each of the four batches are issued for, and returned from, public comment, the
Commission will seek Board committee authorization to publish the entirety of the proposed
rule amendments as a single, comprehensive work product for a final additional public
comment period. This redistribution for further public comment of the entirety of the rules
would follow any changes implemented by the Commission in response to each of the four
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initial public comment periods.  Following consideration of the public comments received
in response to this distribution, the Commission will present its final report and
recommendation to the Board with a request that the Board adopt the Commission’s
proposed rule amendments.  An in-depth description of the Commission’s public comment
plan is provided below.  The in-depth plan, including all dates and the locations of meetings
or public hearings, is a guideline and subject to change. 

D. Public Comment Plan and Time-Line

As previously discussed, the Commission is planning four batches of public comment rules,
followed by a final public comment distribution of all of the proposed rules.  To guide the
Commission’s work, a plan and time-line was adopted.  (Note: The plan set forth below is
an exact excerpt of the plan adopted by the Commission in November, 2005, to serve as
a guide.  Due to meeting schedule changes and other delays the Commission is about
three months behind its planned schedule for issuing this first public comment
proposal.)  In part, the Commission’s plan and time-line is provided to place the first public
proposal in an overall perspective.

The Batches:

There will be 4 batches of public comment proposals (PC).  The first 3 batches will be
current CA Rules.  The 4th batch will be the ABA Model Rules that have no CA counterpart
and also miscellaneous state rules.  Here’s the breakdown of the batches.

1st PC Batch (All CA Rules)

1-100, 1-110, 1-120, 1-120X, 1-200, 1-300 (includes: 5.3; 5.5), 1-310
(includes: 5.1; 5.2; 5.4; also covers 1-600), 1-311, 1-400 (includes; 7.1;
7.2; 7.3; 7.4; 7;5), 1-500; 1-700; 1-710; 1-720; 2-200; 3-110; 3-120; 3-200;
3-210; 3-400; 3-500; 3-510 and 5.7.
Public Comment Period:

120-days (w/ 30-day lead time); First Quarter of 2006; estimated deadline of August 15, 2006.
Public Hearing:

July, 2006, in San Francisco

The above covers 29 individual draft rule amendment proposals.  Of these 29 draft rules,
26 have been tentatively approved (draft rule 1-300, covering 5.3 and 5.5, should be
approved at the Commission’s December 2005 meeting; draft rule 5.7 also is
recommended for the December 2005 agenda).  This 1st PC batch includes the following
potentially controversial matters: ABA rule format; 1-100 (issue of scope of rules and use
in non-disciplinary contexts); 1-120X (speech regulation); 1-311 (continuation of the rule);
1-400 (move to track ABA); 1-720 (standards for private ADR); 2-200 (timing of the req. for
client consent); and 5.7 (ancillary business/dual occupation/fiduciary).



Page 8 of 30

2nd  PC Batch (All CA Rules)

2-100, 2-300, 2-400, 3-300 (includes: 1.8(a); 1.8(d); 1.8(i)), 3-310
(includes: 1.7; 1.8(f); 1.8(g); 1.8(k); 1.9; 1.10; 1.11), 3-320; 3-600; 4-200;
4-210; 4-300; and 4-400.
Public Comment Period:

90-days; Third Quarter of 2006; estimated deadline of November 23, 2006.
Public Hearing:

October, 2006, in Los Angeles

The above covers 19 individual draft rule amendment proposals.  Of these 19 draft rules,
none have been tentatively approved.  This 2nd PC batch includes the following potentially
controversial matters: 2-100 (public officer exception); 3-310 (move to track ABA, addition
of “(c)(4),” imputed conflicts rule); and 3-600 (no whistle-blower for gov’t or otherwise).

3rd PC Batch (All CA Rules)

3-100, 3-700, 4-100, 5-100, 5-110, 5-120, 5-200, 5-210, 5-220, 5-300,
5-310, 5-320 and 1.14 (T&E Proposal).
Public Comment Period:

90-days; First Quarter of 2007; estimated deadline of June 7, 2007.
Public Hearing:

May, 2007, in Sacramento

The above covers 13 individual draft rule amendment proposals.  Of these 13 draft rules,
none have been tentatively approved.  This 3rd PC batch includes the following potentially
controversial matters: 3-100 (possible move toward MR 1.6); 3-700 and 4-100 (issue of
advance fees); 5-120 (trial publicity); 1.14 (T&E Proposal).

4th PC Batch (ABA MR’s w/ no CA Counterpart & Misc. State Rules)

1.2(a), 1.2(b), 1.2(c), 1.18, 2.1, 2.3,  3.3(b), 3.3(c), 3.4(d), 3.5(d), 3.9, 4.1,
4.3, 4.4, 6.1, 6.2, 6.3, 6.4, 6.5, 8.2(a), 8.3, 8,5 and an as yet undermined
group of miscellaneous state rules. 
Public Comment Period:

90-days; Third Quarter of 2007; estimated deadline of October 18, 2007.
Public Hearing:

September, 2007, in San Diego

The above covers (at least) 22 individual draft rule amendment proposals.  Of these 22
draft rules, none have been tentatively approved.  Some of these rules (i.e., 1.2(a)) may
be taken-up in connection with CA rules and would drop-out of this 4th PC Batch.  This 4th

PC batch includes the following potentially controversial matters: 1.18 (prospective clients);
3.3(b) (disclosure of fraud to a tribunal); 3.4(d) (duties in discovery); and 6.1 (pro bono).

This 4 batch approach to public comment places the bulk of the Commission’s work (and
most of the controversial matters) in the first and second batch.  This is because the
Commission likely will need more time to accomplish post-public comment drafting on these
rules.  It is hoped that the matters included in the third and forth batch will move faster and
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require less post-public comment drafting (3-100, 3-700 and 4-100 probably will be
exceptions).  However, the pace is an aggressive one, as indicated in the below time-line.

The Time-Line:

Batch No. 1 will be distributed for a 120-day period with an official  30-day lead time notice.
Batch No. 2 will be distributed for a 90-day period with no lead time notice, other than
general notice that Batch No. 2 is scheduled for RAD consideration (e.g., the usual 2-weeks
prior Board Committee agenda notice).  Similarly, Batch No. 3 and Batch No. 4 will be
distributed for 90-day periods. 

PC Batch No. 1 = First Quarter of 2006 (target: RAD’s March 17, 2006 mtg in LA)
The estimated public comment deadline (including a 30-day lead time notice) on this batch
is August 15, 2006.

PC Batch No. 2= Third Quarter of 2006 (target: RAD’s August 25, 2006 mtg in LA) The
estimated public comment deadline on this batch is November 23, 2006.  (This could be
adjusted to end after the Thanksgiving holiday.)

PC Batch No. 3= First Quarter of 2007 (target: RAD’s March 9, 2007 mtg in LA)
The estimated public comment deadline on this batch is June 7, 2007.

PC Batch No. 4= Third Quarter of 2007 (target: RAD’s July 20, 2007 mtg in LA)
The estimated public comment deadline on this batch is October 18, 2007.

A final 90-day public comment distribution of the Commission’s entire recommendation (all
of the proposed rules) is scheduled for the First Quarter of 2008, targeting a February RAD
meeting (the Board’s 2008 calendar is not yet posted).  The public comment deadline on
this final distribution would fall in May or June of 2008.

Regarding public hearings, a single hearing would be scheduled for each batch as follows.

PC Batch No. 1 = July 2006 (in the SF bay area) 
PC Batch No. 2= October 2006 (in the greater LA area)
PC Batch No. 3= May 2007 (in Sacramento)
PC Batch No. 4= September 2007 (in San Diego)
Final/All Rules= March 2008 (in the SF bay area)

The public hearings are to be held in various metropolitan centers with the hope that
commentators in outlying locales could come to a nearby metropolitan area.  In addition,
the Commission may attempt to schedule some of its regular meetings in other areas of the
State, such as Butte County, Kern County, and etc.
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The Commission’s Multitasking:

To complete its work in an efficient manner, the Commission must multitask by reviewing
public comment and doing post-public comment drafting while, at the same time,
proceeding with its work to complete a study of rules not yet considered.

The public comment period on PC Batch No. 1 will begin in March 2006.  This gives the
Commission two meeting days  (December 2, 2005 and February 3, 2006) to complete all
of the work to tentatively approve the rules included in this first batch.  This seems doable.

PC Batch No. 2 must be ready for RAD submission in August 2006, so this gives the
Commission five meeting days (April 21-22, 2006, June 9, 2006, and July 21-22, 2006) to
complete all of the work on these rules while also starting on the PC Batch No. 3 rules.
With the possible exception of the conflicts rules, this seems doable.

The deadline on PC Batch No. 1 will arrive in August 2006.  The Commission must assign
the drafting teams on those rules to review the comments received and to recommend any
re-drafting.  It is at this point that the Commission must multitask.  The members must work
to complete the PC Batch No. 3 rules while also performing post-public comment drafting.
The PC Batch No. 3 rules must be ready for RAD submission by March 2007.  Based on
the Commission’s typical annual meeting schedule, there will be about five meeting days
to accomplish this goal.  This will be a challenge.  I am assuming that post-public comment
drafting assignments on Batch No. 1 rules may have to yield to the priority of achieving
tentative approval of the PC Batch No. 3 rules.  However, the post-public comment work
on PC Batch No. 1 should be completed in early 2007.  This is because the Commission
will need to shift gears and turn its sights on the review of public comment received on PC
Batch No. 2.

The deadline on PC Batch No. 2 will arrive in November 2006.  So, by the time that the PC
Batch No. 3 rules are out for comment in March 2007, the Commission needs to be finished
re-drafting Batch No. 1 rules and moving to the post-public comment drafting of the Batch
No. 2 rules.  During this same period, the second quarter of 2007, the Commission must
also tentatively approve all of the PC Batch No. 4 rules.  The PC Batch No. 4 rules must
be ready to go in July 2007.  This will be challenging, especially since the PC Batch No. 4
rules has an X-Factor of unknown state rules that may be controversial and time
consuming.

While the PC Batch No. 4 rules are out for comment, the Commission must again switch
gears and move to the post-public comment consideration of the Batch No. 3 rules.  This
will occur in the third or forth quarter of 2007 as the deadline on the PC Batch No. 3 rules
is June 2007.

The deadline on the PC Batch No. 4 rules is October 2007.  Thus, early in the first quarter
of 2008, all of the post-public comment work on the Batch 4 rules and, in addition, all other
straggling rules not yet redrafted from prior batches, must be completed.  The final,
comprehensive public comment period likely will begin late February 2008.  Any rule drafts
materially changed following the batches stage of public comment are highlighted for this
final distribution.
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When the final, comprehensive public comment period ends around May 2008, the
Commission will have its last look at the entirety of the rules with the goal of a third quarter
(August) submission to RAD and full Board for adoption.  (If material redrafts are required,
then further public comment may be required before submission.)

A Rough Visual:
(“B” = Batch;   “ ” = Tentatively Approve;   “ ” =  Post-Public Comment Work) 

2005

Jan.---------------------------------------------------------------------------------------------------------------------------------Dec
/

 all B.1 rules

2006
B.1 Out for Comment B.2 Out for Comment

Jan----------------------------------/--------------------------------------------------------—/------------------------------------Dec
   /        /

    all B.2 rules (start B.3 rules)  B.1 rules &  all B.3 rules

2007
B.3 Out for Comment B.4 Out for Comment

Jan----------------------------------/-----------------------------------------------------------/-----------------------------------Dec
   /          /

 B.2 rules &  all B.4 rules  B.3 rules 

2008

    All Rules Out for Comment            Commission’s Last Review (& Redrafts?)
Jan----------/-----------------------------------------/-----------------------------------------------------------------------------Dec
           /         /
       B.4 rules ALL RULES TO RAD & FULL BOARD

E. Format of the Commission’s Discussion Draft

In Part III of this Discussion Draft, a summary is provided for each of the 27 proposed new
or amended rules. In Part IV, the clean text of each proposed rule is provided together with
redline/strikeout versions comparing the proposed rule with the text of a current California
rule and/or an ABA Model Rule counterpart.  To facilitate access to the individual draft rules,
a Table of Contents/Cross-Reference Chart is provided, and has its own pagination.
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F. Online Ethics Resources

The following ethics resources are available on the internet and may be helpful in evaluating
the proposed new and amended rules. 

The California Rules of Professional Conduct: (click here)
http://calbar.ca.gov/calbar/pdfs/ethics/2006_Rules-Prof-Conduct.pdf

The State Bar Act portion of the California Business and Professions Code: (click here)
http://calbar.ca.gov/calbar/pdfs/ethics/2006_State-Bar-Act.pdf

The ABA Model Rules of Professional Conduct:
http://www.abanet.org/cpr/mrpc/mrpc_toc.html

Detailed Comparison Chart: California Rules to ABA Model Rules: (click here)
http://calbar.ca.gov/calbar/pdfs/ethics/ca_to_aba.pdf

Detailed Comparison Chart: ABA Model Rules to California Rules: (click here)
http://calbar.ca.gov/calbar/pdfs/ethics/aba_to_ca.pdf

In addition to the foregoing, the Ethics Information page (http:www.calbar.ca.gov/ethics) at
the State Bar’s official website  includes an area containing much information about the
Commission, including a schedule of meetings and open session agendas, meeting
summaries, and meeting materials.

G. Discussion Draft Available on CD-ROM Disc

This Discussion Draft is available on a CD-ROM disc (contact Audrey Hollins at (415) 538-
2167).  If you have received this Discussion Draft on a disc, then with the exception of the
ABA Model Rules, the internet resources listed above are included on your disc.  In addition,
if you have the disc, be sure to follow the “README” file with instructions for saving the
files so that the “Table of Contents/Cross Reference Chart” in Part IV of the Discussion
Drafts activates the icon links to word-processing versions of each of the proposed rules.
The word-processing files will open in your internet browser but from there the text can be
copied and pasted into either WORD or WordPerfect. Word processing files are being
provided to facilitate your ability to submit comments with suggested language for modifying
a proposed rule.  Submitting a redraft of a rule will help the Rules Revision Commission
understand a commentator's desired changes to the proposed rules.

http://calbar.ca.gov/calbar/pdfs/ethics/aba_to_ca.pdf
http://calbar.ca.gov/calbar/pdfs/ethics/2006_Rules-Prof-Conduct.pdf
http://calbar.ca.gov/calbar/pdfs/ethics/2006_State-Bar-Act.pdf
http://www.abanet.org/cpr/mrpc/mrpc_toc.html
http://calbar.ca.gov/calbar/pdfs/ethics/ca_to_aba.pdf
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III

SUMMARY OF PROPOSED NEW AND AMENDED RULES

Summary of Global Changes Proposed by the Commission:

The Commission is considering three global changes that would affect all of the proposed
amended rules.  Each of the three global changes are summarized below.

1) Adoption of the ABA Model Rules rule numbering system (including the ABA Model
Rules chapters but excluding a “Preamble and Scope” section).

  
The Commission recommends the adoption of the ABA Model Rules numbering system.
The current rules are organized in a manner, and use a rule numbering system, that is
unique to California.  The Commission’s recommendation to abandon the current numbering
system arises from an interest in promoting national uniformity as indicated in the
Commission’s charge.  In addition, this recommended change is intended to facilitate
comparison and contrast with the ABA Model Rules and the state variations of the ABA
Model Rules that have been implemented across the country.  The Commission believes
that ease of comparison and contrast promotes understanding which, in turn, promotes
compliance.  While the current numbering system and organization has not proven to be
defective, it does render it difficult to compare and contrast the California rules with the ABA
Model Rules and the rules from other jurisdictions.

In some instances, the Commission adapted the ABA numbering system rather than strictly
following it.  The Commission considered, for example, the fact that the ABA numbering
system places several disparate conflicts of interest rules in a single rule, ABA Model Rule
1.8; however, the current California rules have separate rules for its comparable provisions
and the Commission has assigned separate rule numbers that are sequential and track the
order of the subsections within ABA Model Rule 1.8.  Thus, the rule on sexual relations with
clients is ABA Model Rule 1.8(j) but the Commission’s recommended rule number is Rule
1.8.10.  The Commission believes that the legal profession in California has become
accustomed to identifying certain rule topics, such as sexual relations with clients, as topics
that warrant a separate rule, rather than a subpart of a broader rule.  By tracking the
sequence of the ABA numbering system, comparison and contrast remains readily
accessible even though the ABA numbering system is not strictly followed in every instance.

Lastly, the Commission is not recommending adoption of a “Preamble” or “Scope” section.
Instead, the Commission is recommending substantial amendments to current rule 1-100
which is the first rule in the California rules and, unlike the Model Rules’ “Preamble” and
“Scope” sections, succinctly addresses the purpose and scope of the rules.  (See summary
of proposed Rule 1.0.)  

2) Adoption of the ABA Model Rules format, structure and style.

The Commission recommends adoption of the ABA Model Rules format, structure and style.
Although the Commission does not necessarily regard the ABA “Restatement” format to be
superior to the format of the current California rules, adoption of the ABA format is



Page 14 of 30

recommended to avoid unnecessary confusion in interpreting the recommended California
versions of ABA Model Rules.  Format and style differences carry the potential for
inferences of substantive differences when no such differences are intended.  While this has
been a general approach used by the Commission, in some instances variations are
recommended in rules where the specific style or format change does not pose risks of an
erroneous perception of a substantive difference.

3) Use of the term “lawyer” rather than “member” with the understanding that a precise
definition of each of these terms is pending Commission consideration. 

The Commission recommends that the term “lawyer” be the general term used throughout
the rules for designating the category of persons whose conduct is governed by the rules.
 This is a change from the current rules which generally uses the term “member.”  All
practitioners should be governed by the rules when practicing law in California.  The
Commission believes that the term “member” may be an under-inclusive concept given the
likely increase in authorized practice of law in California by non-members.  Although a
precise definition of the term “lawyer” is pending development by the Commission, it is
anticipated that the term will encompass all members of the State Bar as well as other
persons authorized to practice law in California under, for example, California Rules of Court
964 through 967.

Summary of the Commission’s 27 Proposed New or Amended Rules:

In new rule number order, a summary is provided of each of the Commission’s
recommended amendments.  Where applicable, the number of the current California rule
is noted in brackets at the end of the rule title.

Rule 1.0 Purpose and Scope of the Rules of Professional Conduct [1-100]

Proposed Rule 1.0 amends current rule 1-100.  Rule 1.0 continues the description of the
intended purpose and scope of the rules found in current rule 1-100.  Rule 1.0 enumerates
four purposes of the rules: (1) to protect the public; (2) to protect the interests of clients; (3)
to protect the integrity of the legal system and to promote the administration of justice; and
(4) to promote respect for, and confidence in, the legal profession.  Rule 1.0 deletes the
current rule 1-100 paragraphs addressing definitions and the geographic scope of the rules
as the Commission plans to address these subjects in other rules.

A policy issue presented by Rule 1.0 is the deletion of the current rule 1-100 language
stating that the rules shall not be “deemed to create, augment, diminish, or eliminate any
substantive legal duty of lawyers or the non-disciplinary consequences of violating such a
duty.”  In the place of this language, the Commission is recommending a statement that
“[n]othing in the Rules or the comments to the Rules is intended to enlarge or to restrict the
law regarding the liability of lawyers to others.”  The policy issue raised is whether this
change in the rules might be interpreted to expand the civil liability of lawyers.  

The Commission believes that the new language, as amplified by the discussion in proposed
Comment [2], accurately reflects the existing case law in clarifying that: (1) a violation of a
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rule does not itself give rise to a civil cause of action for damages; and (2) a violation of a
rule may be evidence of breach of a lawyer’s fiduciary or other substantive legal duty in a
non-disciplinary context.  The Commission studied the relevant case law and believes that
the change would not expand the civil liability of lawyers.  Moreover, the Commission
believes that the language recommended for deletion is outdated and no longer consistent
with case law, and would mislead members if retained in the rules.       
    
Rule 1.0.1 Definition of the term "Law Firm" as used in the rules [1-100(B)(1)]

Proposed Rule 1.0.1 states a definition of the term “law firm” for purposes of the entire rules.
Current rule 1-100 includes a paragraph setting forth definitions of five terms, including a
definition of “law firm.”  The Commission regards Rule 1.0.1 as a partial draft of a proposed
new standalone rule that would include all of the definitions of special terms and phrases
used throughout the rules; however, at present the only definition proposed is for the term
“law firm.”  Other defined terms, including the other terms defined in current rule 1-100, are
pending consideration by the Commission. The Commission considered whether a
standalone definitions rule is desirable in light of the fact that certain rules will continue to
have defined terms that are limited just to that particular rule.  The Commission decided that
there are a sufficient number of terms and phrases frequently used throughout the entire
rules, like the term “law firm,” to justify a standalone definitions rule.

The adoption of a standalone definitions rule would be consistent with the format and
structure of the ABA Model Rules that place all global definitions in ABA Model Rule 1.0
(entitled “Terminology”).  While the Commission endorses this format and structure, it has
not numbered its proposed definitions rule as 1.0 because it believes the first rule in the
California rules should be the rule stating the purpose and function of the Rules of
Professional Conduct, with the very next rule being the definitions rule.

Substantively, Rule 1.0.1 would replace the current definition of “law firm” with  a new
definition that is patterned on the ABA’s definition of “law firm,” ABA Model Rule 1.0(c).
Although the proposed definition of “law firm” would be patterned on the ABA Model Rule,
the concepts covered by the definition are similar to current rule 1-100(B)(1). 

Rule 1.1 Competence [3-110]

Proposed Rule 1.1 amends current rule 3-110 and continues the prohibitions on failing to
act competently.  Comments [4] and [5] are drawn from ABA Model Rule 1.1 but the rule as
proposed does not otherwise adopt the ABA Model Rule competence standard.  The ABA
standard differs from the California standard in that the ABA rule would permit discipline in
any instance where a lawyer fails to render competent legal services. In contrast, the current
California standard requires a finding that a member’s lack of competence be an intentional,
reckless, or repeated act.  The Commission recommends retaining the current California
standard in proposed Rule 1.1.
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Rule 1.2.1 Counseling or Assisting the Violation of Law [3-210]

Proposed Rule 1.2.1 amends current rule 3-210 and continues the prohibition against a
lawyer’s counseling or advising a violation of law.  This rule is patterned on ABA Model Rule
1.2(d).  While most of the rule text is drawn from the ABA Model Rule, the Commission’s
proposal retains the language in the current California rule expressly providing that
violations of law include a violation of a rule or ruling of a tribunal.  The Commission’s
proposal adopts and modifies several of the comments to the ABA Model Rule.  In addition,
new language not found in the ABA or current California rule is proposed in Comment [2].
This new language provides guidance on the issue of a lawyer’s handling of physical
evidence of a crime and includes citation to relevant California Supreme Court cases.

Rule 1.4 Communication [3-500, 3-510]

Proposed Rule 1.4 combines and amends current rules 3-500 and 3-510.  As part of the
Commission’s effort to track the structure and format of the ABA Model Rules, proposed
Rule 1.4 is patterned on ABA Model Rule 1.4 and brings together in a single rule concepts
that are currently addressed in two separate California rules: (1)  the general duty to keep
a client informed of significant developments under current rule 3-500; and (2) the duty to
communicate a settlement offer to a client under current rule 3-510.  In doing so, some
substantive components of the ABA Model Rule are recommended for adoption.

These changes include the proposed addition of the following express requirements: (1) that
a lawyer promptly inform a client about any decision or circumstance that requires the
client’s informed consent under the rules; (2) that a lawyer reasonably consult with a client
about the means by which to accomplish the client’s objectives in the representation; and
(3) that a lawyer consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance that is not permitted by the rules
or other law.  In addition, Comment [8] (re communications with impaired clients and with
client organizations) to the proposed rule has been drawn from the ABA Model Rule 1.4. 

Proposed Rule 1.4 also amends the current California standard on the provision of copies
of significant documents to a client pursuant to rule 3-500.  The Commission’s proposal
adds language that allows a lawyer to discharge the duty to share documentary information
with a client either by permitting a client to inspect documents in the lawyer’s possession or
by providing copies through electronic or other means.  

Lastly, following consideration of input from alternative dispute resolution (ADR)
practitioners, the Commission’s proposed Rule 1.4 includes a statement in Comment [2] that
under certain circumstances a lawyer may also be obligated to communicate with a client
concerning the opportunity to utilize ADR processes. 

Rule 1.5.1 Financial Arrangements Among Lawyers [2-200]

Proposed Rule 1.5.1 amends current rule 2-200 and continues the restrictions on fee
divisions among lawyers in different law firms and the prohibition against improper
compensation paid to another lawyer for recommending employment by a client.  While this



Page 17 of 30

rule has been given an ABA rule number, most of the rule tracks the current California rule.
This results from the Commission’s recognition that California case law interpreting the
current and prior California rules on this subject set a distinct California standard based
upon public policy reasons that the Commission believes should be continued.

In terms of policy, the ABA standard requires that fee divisions among lawyers be
commensurate with the lawyers’ division of labor or assumption of responsibility.  In
contrast, the California standard does not impose this requirement and has been held to
authorize “pure referral fee” agreements among lawyers who comply with the rule.  The
Commission recommends that this distinction continue based on the public policy rationale
in the case law that favors a financial incentive for lawyers to refer clients to a competent
practitioner so long as the client gives informed consent to the fee sharing arrangement.

The Commission, however, does recommend a substantive change in the current
requirement that  a client consent to any fee division.  This change imposes a new timing
requirement.  As proposed, the rule would require that client consent be obtained at the time
lawyers enter into an agreement to divide fees or as soon thereafter as reasonably
practicable.  A recent appellate decision suggests that this change in the standard would
enhance the ability of a client to make a meaningful decision on whether to consent to a fee
division arrangement. (Mink v. Maccabee (2004) 121 Cal.App.4th 835, 17 Cal.Rptr.3d 486.)

Lastly, the Commission recommends a new requirement that the agreement entered into
by the involved lawyers be a written agreement.  The current California rule does not require
a written agreement but the Commission believes that requiring a writing is appropriate (1)
to facilitate the client protection intended by the other terms of the rule and (2) to limit
disputes among lawyers.

Rule 1.8.8 Limiting Liability to Client [3-400]

Proposed Rule 1.8.8 amends current rule 3-400 and continues: (1)  the prohibition against
a lawyer contracting with a client to prospectively limit the lawyer’s liability to the client for
professional malpractice; and (2) the limitations imposed on a lawyer’s settlement of a
malpractice claim brought by a client. The Commission has given this rule an ABA rule
number but overall the language of the rule is very similar to the current California rule.  The
substantive changes recommended by the Commission are: (1) expanding the rule to cover
malpractice settlements with former clients as well as current clients; and (2) expressly
excluding from the rule any situation in which the client or former client is represented by
independent counsel in the settlement of a malpractice claim.  Also, Comment [1] to the
proposed rule is new and is adapted from Comment [15] to the comparable ABA rule, ABA
Model Rule 1.8(h). This new comment explains the risk of overreaching present when a
lawyer seeks to settle a malpractice claim with a client or former client.  

Rule 1.8.10 Sexual Relations With Client [3-120]

Proposed Rule 1.8.10 amends current rule 3-120 and continues the restrictions on a
lawyer’s sexual relations with a client.  The Commission has given this rule an ABA rule
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number but overall the language of the rule is very similar to the current California rule.  The
substantive changes recommended by the Commission are the addition of: (1) a consensual
sexual relations exception that covers persons in a domestic relationship equivalent to the
relationship between spouses; and (2) a new comment clarifying how the prohibition applies
to in-house and outside corporate counsel in their sexual relations with the constituents of
a client corporation.

Aside from these changes, the Commission is recommending that the current California
standard be retained.  The Commission considered but is not recommending that the
standard in this rule be changed to track the comparable ABA Model Rule, Model Rule
1.8(j).  The ABA rule is broader than the California standard because it generally prohibits
any sexual relations that do not predate the initiation of the client-lawyer relationship.  The
narrower California standard generally prohibits sexual relations only if the sexual relations
cause a lawyer to perform legal services incompetently.  Thus, the ABA standard could be
described as a bright-line, strict liability standard while the California standard includes a
necessary element of incompetent legal services. 

Rule 2.4 Lawyer as Third-Party Neutral

Proposed Rule 2.4 is a proposed new rule.  The Commission recommends the adoption of
a variation of ABA Model Rule 2.4 to regulate the conduct of lawyers who act as third party
neutrals, such as a mediator or neutral arbitrator. Like the ABA rule, the Commission’s
proposed rule would require a lawyer serving as a third party neutral to inform
unrepresented parties that the lawyer is not representing them.  If the party does not
understand the lawyer’s role, the lawyer would be required to explain the lawyer’s role as
a third party neutral.

This proposed rule is a variation of ABA Model Rule 2.4 that incorporates by reference
additional standards not specified in the ABA rule.  In the ABA rule, the commentary states
that a lawyer serving as a third party neutral may also be subject to various codes of ethics
that are independent of the ABA Model Rules and then the commentary lists examples of
such codes.  Unlike the approach taken in the ABA rule which simply alerts lawyers to other
potentially applicable standards of conduct, the Commission’s proposed rule specifically
incorporates selected provisions of the Judicial Council Standards for Mediators in Court
Connected Mediation Programs and the Judicial Council Ethics Standards for Neutral
Arbitrators in Contractual Arbitration.  Thus under the Commission’s proposed new rule, a
lawyer serving as a third party neutral would be subject to discipline for violating any of the
selected standards incorporated in the rule.  The Judicial Council standards selected by the
Commission include provisions addressing conflicts of interest, confidentiality, ex parte
communication and other standards that the Commission believes are relevant to the
particular context of a lawyer, as opposed to a non-lawyer, serving as a third party neutral.

The Commission’s regulatory strategy of setting a lawyer disciplinary standard by
incorporating by reference provisions found outside of the Rules of Professional Conduct
has precedence in the Rules of Professional Conduct and in the State Bar Act.  Current
rules 1-700 and 1-710 incorporate by reference selected provisions of the Code of Judicial
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Ethics (judicial disciplinary rules concerning lawyer conduct in judicial elections and service
as a temporary judicial officer).  Various State Bar Act sections refer to other statutes and
expressly provide that violations of these statutes serve as a cause for attorney discipline.
Examples include: Business & Professions Code section 6103.6 re violation of specified
Probate Code sections (provisions setting limits on compensation paid to an attorney-
trustee); Business & Professions Code section 6106.6 re violation of specified Insurance
and Penal Code sections (prohibitions on insurance fraud); and Business & Professions
Code section 6106.7 re violation of specified Labor Code sections (the Miller-Ayala Athletes
Agents Act).

Although the regulatory strategy of incorporating other standards as a basis for discipline
under the Rules of Professional Conduct is sound and appropriate, the Commission hopes
that the public comment process will elicit thoughtful input on the specific standards that
have been selected and also the issue of potential implementation concerns.  Regarding
implementation concerns, the Commission has been informed that statutory mediation
confidentiality may be a practical obstacle to normal State Bar enforcement procedures.
However, the Commission believes that the policy issue of whether the rules should regulate
lawyer conduct as neutrals is a threshold matter that deserves public comment and that
implementation issues may be moot if the ultimate policy decision is to not use the rules to
regulate lawyer conduct as neutrals.    

Rule 2.4.1 Lawyer as Temporary Judge, Referee, or Court-Appointed Arbitrator [1-710]

Proposed Rule 2.4.1 amends current rule 1-710 and continues the requirement that a lawyer
serving as a temporary judicial officer must comply with Canon 6D of the Code of Judicial
Ethics.   The Commission is recommending no substantive changes to the current rule.  The
only changes made are for style and clarity.  Also, a new Comment [3] has been added to
cross reference the Commission’s proposed new Rule 2.4 concerning lawyer conduct as a
third party neutral in mediation and private arbitration.

Rule 2.4.2 Lawyer as Candidate for Judicial Office [1-700]

Proposed Rule 2.4.2 amends current rule 1-700 and continues the requirement that a lawyer
who is a candidate for judicial office must comply with Canon 5 of the Code of Judicial
Ethics.   The Commission is recommending no substantive changes to the current rule.  The
only changes made are for style and clarity.

Rule 3.1 Meritorious Claims and Contentions [3-200]

Proposed Rule 3.1 amends current rule 3-200 and continues the prohibition against a lawyer
bringing an action or continuing a proceeding that is unsupportable.  This proposed
amended rule replaces nearly all of the text of current rule 3-200 with the text of ABA Model
Rule 3.1.  The Commission believes that the policy and substance of the California rule and
the ABA Model Rule are very similar and recommends adoption of the ABA Model Rule
language in the interest of national uniformity.  However, the Commission has modified
Comment [2] to address a relevant California case and to add references to Rule 11(b) of
the Federal Rules of Civil Procedure and other relevant law in the State Bar Act and the Civil
Code.



Page 20 of 30

Rule 5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers

Proposed Rule 5.1 is a proposed new rule.  The Commission recommends the adoption of
a variation of ABA Model Rule 5.1 to address the managerial responsibility of supervisory
lawyers for rule compliance by subordinate lawyers.  The concept of a duty to supervise
presently exists in current rule 3-110 as a component of a lawyer’s duty to act competently.
However, the expression of the existing duty to supervise is found only in a one sentence
comment to rule 3-110 and in relevant disciplinary case law (some of these cases are noted
in a string cite in the comment to rule 3-110).  At present, lawyers must primarily rely on
case law for direction as no rule articulates the duty to supervise in a manner that gives
lawyers helpful guidance.  The Commission believes that the fuller treatment of the duty to
supervise found in ABA Model Rule 5.1 promotes compliance and ethical conduct by both
supervisors and subordinates and for this reason, among others, the Commission
recommends adoption of a variation of ABA Model Rule 5.1.

This proposed rule is a variation of ABA Model Rule 5.1 because the Commission deletes
Comment [3] of the ABA rule concerning compliance measures that may differ depending
upon the size and nature of a law firm.  In addition, the rule is a variation because the
Commission includes a comment not found in the ABA rule.  That new comment addresses
the potential for law firm compensation policies to induce violations of the rules.

Lastly, the Commission’s recommendation to adopt proposed Rule 5.1 should not be
evaluated in isolation as the Commission also is recommending the adoption of two other
ABA Model Rules concerning supervisor-subordinate relationships.  These two other ABA
rules, Model Rule 5.2 and Model Rule 5.3, are recommended to be a part of the first group
of public comment rules.  As in the ABA Model Rules, the Commission views these rules as
working in concert to address supervisor-subordinate issues.

Rule 5.2 Responsibilities of a Subordinate Lawyer

Proposed Rule 5.2 is a proposed new rule.  The Commission recommends the adoption of
a variation of ABA Model Rule 5.2 to address the responsibilities of a subordinate lawyer in
balancing the duty to follow their supervisor’s directions with their personal obligation to
assure that their conduct is in compliance with ethical standards. 

As noted, the concept of a duty to supervise presently exists in current rule 3-110 as a
component of a lawyer’s duty to act competently and the Commission is recommending
adoption of proposed new Rule 5.1 to serve as a standalone supervision rule for managing
lawyers.  However, because the duty to supervise is imposed from the standpoint of the
supervising lawyer in proposed new Rule 5.1, the Commission recommends adoption of
proposed new Rule 5.2 to assure that subordinate lawyers fully understand the duty to
supervise and have a rule that sets compliance standards from the subordinate lawyer’s
perspective. The complementary concepts of proposed new Rules 5.1 and 5.2 would
implement needed symmetry in the duty to supervise with the goal of promoting an ethical
law firm culture.
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Proposed new Rule 5.2 is a variation of ABA Model Rule 5.2 because the Commission
slightly modifies the rule text for clarity and also modifies the comments to the rule to
provide a more focused discussion of the disciplinary exposure of a subordinate lawyer and
the duty of a subordinate lawyer in circumstances where there may be an arguable question
of professional duty.

Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

Proposed Rule 5.3 is a proposed new rule.  The Commission recommends the adoption of
a variation of ABA Model Rule 5.3 to address the managerial responsibility of supervisory
lawyers to make reasonable efforts to assure that the conduct of non-lawyer assistants is
compatible with the professional obligations of lawyers. 

As noted, the concept of a duty to supervise presently exists in current rule 3-110 as a
component of a lawyer’s duty to act competently and the Commission is recommending: (1)
adoption of proposed new Rule 5.1 to serve as a standalone supervision rule for managing
attorneys; and (2) adoption of proposed new Rule 5.2 as a complementary rule stating the
duties of subordinate lawyers.  The Commission’s proposed new rule 5.3 is the third part of
a three piece regulatory scheme established in the ABA Model Rules to comprehensively
address supervisory responsibilities and issues in a law office and enhance compliance with
the rules.

Proposed new Rule 5.3 is a slight variation of ABA Model Rule 5.3.  With one possible
exception, the only changes made by the Commission are non-substantive revisions for
clarity and style.  The one possible exception is the Commission’s revision of Comment [2]
to ABA Model Rule 5.3.  At the end of this comment, the Commission adds language stating
that supervisory lawyers covered by the rule include lawyers who possess managerial
authority in corporate and government legal departments and legal service organizations
as well as partners and other managing lawyers in private law firms.

Rule 5.3.1 Employment of Disbarred, Suspended, Resigned, or Involuntarily Inactive
Member [1-311]

Proposed Rule 5.3.1 amends current rule 1-311 and continues the restrictions on a lawyer’s
employment of a disbarred, suspended, resigned, or involuntarily inactive member.  With
a noteworthy exception, the changes made by the Commission are largely non-substantive
revisions for clarity and style.  One such non-substantive revision is the Commission’s use
of a cross reference to proposed Rule 5.5 (see summary of proposed Rule 5.5.) in the place
of the current rule 1-311 discussion paragraph that lists cases concerning activities which
constitute the practice of law. The Commission recommends that the list of cases be
amended and moved to the comments to the Commission’s proposed Rule 5.5. 

The one noteworthy revision that is a substantive change is the Commission’s modification
of paragraph (d).  Like the current rule, paragraph (d) of the proposed amended rule
requires that notice be served on the State Bar whenever a lawyer employs a disbarred,
suspended, resigned, or involuntarily inactive member.  The substantive change
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recommended by the Commission is to add language stating that the information contained
in such notices shall be available to the public.  Presently, the Commission understands that
the information in the notices served on the State Bar is not  made available to the public.
The Commission believes that the policy of accountability and candor reflected in current
rule 1-311 [5.3.1] militates in favor of changing this aspect of the rule.  Consumers of legal
services should be positioned to exercise an informed choice of counsel when researching
State Bar member information.  The fact that a member does or does not employ a
disbarred, suspended, resigned, or involuntarily inactive member may be meaningful
information to such consumers.      

Rule 5.5 Unauthorized Practice of Law; Multi-jurisdictional Practice of Law [1-300]

Proposed Rule 5.5 amends current rule 1-300 and continues the prohibition on assisting a
person or entity in the unauthorized practice of law or practicing law in a jurisdiction in
violation of that jurisdiction’s regulations.  The structure and content of the rule is to some
extent based upon ABA Model Rule 5.5.  The ABA has substantially revised Model Rule 5.5
in response to the challenges presented by multijurisdictional practice (“MJP”).  Because
California has largely addressed MJP issues through revisions to the California Rules of
Court, however, the Commission was constrained in adopting the entirety of the ABA
language.  Instead, the Commission recommends the approval of proposed Rule 5.5, which
is an amalgam of current rule 1-300, ABA Model Rule 5.5, the California MJP Rules of Court
and case law addressing the unauthorized practice of law.

Paragraph (a) tracks the language of ABA Model Rule 5.5(a) but also retains the language
from current rule 1-300 expressly prohibiting a lawyer from assisting an organization, as well
as an individual, in the unauthorized practice of law.  It also adds an express requirement
that the assistance be knowing.  Other current rules contain this element (i.e., current rule
1-120 which provides that: “A member shall not knowingly assist in, solicit, or induce any
violation of these rules or the State Bar Act.”) Some members of the Commission believe
this element is implied in the current rule 1-300.

Paragraph (b), prohibiting practice of law by a non-admitted lawyer’s systematic presence
in California or improper holding out to the public, is based upon Model Rule 5.5(b), with
revisions to paragraph (b)(1) to conform to the language used in the California MJP Rules
of Court 966(c)(2) and 967(c)(2).

The subject matter of paragraphs (c) and (d) of ABA Model Rule 5.5, concerning inter alia
temporary practice or practice by in-house corporate counsel, is for the most part covered
by the California MJP Rules of Court 965-967 and so those paragraphs have not been
included in proposed Rule 5.5.  The commentary to proposed Rule 5.5, however, includes
guidance on the topics covered by those paragraphs and specific cross-references to the
relevant rules of court.

Comments [1] and [3] are based on comments [1] and [2] to ABA Model Rule 5.5,
respectively.  The remaining commentary to ABA Model Rule 5.5, related to paragraphs (c)
and (d) of the rule, is not included.
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Comment [2] has no counterpart in ABA Model Rule 5.5; it cross-references relevant rules
of court and federal statutory and case law that permit lawyers not admitted to practice in
California to practice before federal tribunals and administrative agencies in California.  The
remaining commentary to proposed Rule 5.5, Comments [4] to [7], offers guidance on what
constitutes the unauthorized practice of law by citing to California cases.  Comments [4] to
[7] are intended to replace the practice of law cases that are listed in the first paragraph of
the discussion to current rule 1-311 (re employment of disbarred, suspended, or involuntarily
inactive members).  As previously mentioned, a cross reference to the practice of law
guidance in the comments to proposed Rule 5.5 has been placed in Comment [1] to
proposed Rule 5.3.1.  

Rule 5.6 Restrictions on a Lawyer's Right to Practice [1-500]

Proposed Rule 5.6 amends current rule 1-500 and continues the prohibition against a lawyer
entering into an agreement that restricts the right of a lawyer to practice law, including
agreements made in connection with the settlement of a lawsuit.  This rule is loosely
patterned on ABA Model Rule 5.6.  Some of the text of proposed paragraph (a) is drawn
from the ABA Model Rule but all of proposed paragraph (b) and nearly all of the proposed
commentary is new language developed by the Commission.

Substantively, the Commission’s proposed new paragraph (b) serves, in part, as
replacement language for some of the exception language in paragraph (A) of the current
rule.  Proposed new paragraph (b) sets forth the exception for restrictive agreements that
are bona fide retirement agreements.  The limits of this exception are expressly stated as
well.  

In large part, the new language in the rule and in the comments results from the
Commission’s consideration of case law developments, in particular the California Supreme
Court’s decision in Howard v. Babcock (1994) 6 Cal.4th 409 [7 Cal.Rptr.2d 867] concerning
restrictive agreements among law firm principals that the Supreme Court has deemed
permissible, as a policy matter, to accommodate the reasonable business interests of a law
firm as a going concern.  The guidance provided in the commentary relies heavily on
references to case law.  The Commission believes, however, that case law references are
important for this area of regulation because the interpretation of the prohibition is tied
closely to the specific factual settings at issue.

Introduction to the Proposed Rules on Lawyer Advertising - Proposed Rules 7.1 to 7.5: 

A summary of each of the Commission’s proposed rules on lawyer advertising follows this
general introduction.
  
At present, the marketing of legal services by lawyers is regulated in California through
current rule 1-400 and certain sections of the Business & Professions Code. (E.g., Bus. &
Prof. Code, sections 6155, 6157 to 6159.2.)  At its February 20, 2004 meeting, however, the
Commission voted to explore the possibility of adopting the framework, if not the entire
substantive content and language, of the ABA Model Rules of Professional Conduct,
Chapter 7, which takes a multi-rule approach to regulating the marketing of legal services.
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During the discussion leading to that vote, members of the Commission noted that the
advertising of legal services and the solicitation of prospective clients is an area of lawyer
regulation where national uniformity would be especially helpful to the courts, the public and
practicing lawyers, particularly in light of the current widespread use of the Internet by
lawyers to market legal services  and the trend in many states, including California, toward
allowing some form of MJP.  Accordingly, after consideration of several drafts of proposed
rules that used the ABA Model Rules as templates, the Commission approved proposed
rules 7.1 to 7.5.

The Commission has made substantive revisions and additions to the ABA language, which
are generally intended to bring the rules in line with current California rules and statutes
concerning the marketing of legal services.  Lastly, the Commission does not recommend
the adoption of ABA Model Rule 7.6, a rule that very few states have adopted.  ABA Model
Rule 7.6 regulates political contributions made by lawyers to obtain legal work with
government entities or to achieve an appointment as a judge,   

Rule 7.1 Communications Concerning the Availability of Legal Services [1-400]

Proposed Rule 7.1 contains the general prohibition on a lawyer making false and misleading
communications concerning the availability of legal services.  Although the rule is in the
format and style of the Model Rules, it retains much of the substance of current rule 1-400:

• Paragraph (a) defines the term “communication,” and imports paragraph (A) of rule
1-400 into Rule 7.1, with some revisions, including substituting “lawyer” for “member”
and replacing the phrase “or other comparable written material” with the phrase,
“domain name, Internet web page or web site, e-mail, other material sent or posted
by electronic transmission, or other writing,” to provide guidance on the kinds of
communication, including electronic communications, regulated under the rule.

• Paragraph (c) imports current rule 1-400(D)(1)-(3) as new paragraphs (c)(1), (3) and
(4).

• Paragraph (d) retains, with minor revisions, current rule 1-400(E), regarding the
Board of Governors’ authority to promulgate standards concerning lawyer marketing.

• The section entitled “Standards” that follows the commentary to proposed Rule 7.1
includes those standards the Commission recommends be retained as standards:
current standards (1), (2), (13), (14), (15) and (16) (to be retained as standards (1),
(2), (3), (4), (5) and (6), respectively.)  The Commission has made this
recommendation on the advice of the Office of Chief Trial Counsel of the State Bar
of California (“OCTC”).  The Commission recommends that current standards (3), (4),
(7) and (9) be deleted.  The OCTC advised the Commission that the presumption of
a standard was not necessary as the conduct covered under those standards
violates proscriptions set forth in proposed rules 7.1(b), 7.3(a), or 7.3(b).  Finally, the
concepts in several of the current standards have been retained either as part of
another rule or as part of the commentary to another rule (i.e., current standard (5)
has been retained as proposed rule 7.3(c), with modifications to conform it to the
language of Model Rule 7.3(c); current standard (6) has been retained, with
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modifications, as proposed rule 7.5(a); current standard (8) has been retained largely
intact as the second sentence of proposed rule 7.5, Comment [2]; current standard
(10) has been retained, with slight modifications, as proposed rule 7.2(b)(2); and
current standard (12) has been retained as rule 7.2(c), with modifications to conform
it to the language of Model Rule 7.2(c).

For the most part, the commentary to proposed Rule 7.1 is based upon the commentary to
ABA Model Rule 7.1, with the exception of Comment [5], which is intended to avoid the
misapprehension that the list of communications identified in paragraph (a)(1)-(4) is
exclusive.

The Commission considered several concepts found in ABA Model Rule 7.1 or current rule
1-400 but recommends not including them at this time.  They are:

• Materiality of misrepresentation.  Unlike ABA Model Rule 7.1, proposed Rule 7.1 has
not been limited to misrepresentations that are “material” for several reasons: (1)
sections of the Business & Professions Code, e.g., section 6157, do not contain a
“material” limitation; (2) federal advertising statutes proscribing misrepresentations
are also not so limited; (3) the weighing in a disciplinary proceeding of public/client
harm caused by misleading advertising would necessarily reflect due consideration
of whether the content at issue is “material,” whether or not the rule is expressly
limited; and (4) a lawyer should not make misstatements, whether material or
otherwise.

• Definitions.  With the exception of the definition of “communication” in paragraph (a),
the Commission recommends that the definitions for “solicitation” (currently in rule
1-400(B)), “advertise” (currently in Bus. & Prof. Code § 6157(c)), and “electronic
medium” (currently in Bus. & Prof. Code § 6157(d)) not be included as these
definitions, originally drafted in the early stages of legal marketing regulation to
provide guidance to lawyers on the type of communications regulated, are no longer
necessary.

• Retention of communication requirement.  Both current rule 1-400(F) and previous
versions of the Model Rules contain a requirement that a lawyer retain, for two years,
a copy of any communication the lawyer had made in electronic or written media.
The Commission agrees with the ABA Ethics 2000 Commission that the requirement
“has become increasingly burdensome, and such records are seldom used for
disciplinary purposes,” (ABA Ethics 2000 Reporter’s Explanation of Changes, Rule
7.2), and recommends that the retention requirement not be retained.  The
Commission notes that if this recommendation is accepted, the State Bar should
consider a legislative proposal to repeal Business & Professions Code, section
6159.1, which requires the retention of advertisements for a period of one year.

Rule 7.2 Advertising [1-400]

Proposed Rule 7.2 specifically addresses advertising, a subset of “communication,” which
is covered under Rule 7.1.  Advertising generally involves communications directed to the
general public as opposed to direct communications with a specific, targeted individual or
group of individuals, which is the subject of proposed Rule 7.3.  For the most part, proposed
Rule 7.2 tracks the language of ABA Model Rule 7.2, with revisions to broaden the scope
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of communications regulated under the rule or to conform the rule’s language to the specific
regulatory landscape in California.

Paragraph (b) is new and is modeled on paragraph (b) of Model Rule 7.2 and provides four
exceptions to the general prohibition against a lawyer giving anything of value to a person
to recommend the lawyer’s services.  Paragraph (b) strikes a balance between loyalty to the
client, which could be adversely affected by the payment of referral fees, and a lawyer’s
need to pay for the legitimate costs of marketing the lawyer’s legal services.  As noted, (see
summary of proposed Rule 7.1), current standard (10) has been retained, with slight
modifications, as proposed Rule 7.2(b)(2); and current standard (12) has been retained as
rule 7.2(c), with modifications to conform it to the language of ABA Model Rule 7.2(c).

The commentary to proposed Rule 7.2 is largely based on the commentary to Model Rule
7.2, with some of the language streamlined or deleted for brevity, and other language
revised to conform to the current California regulatory landscape (e.g., Comments [7] and
[9].)

Lastly, several interested parties recommended the exclusion of lawyers or law firms that
engage in group advertising from the requirements of paragraph (c) that every
advertisement include the name of a lawyer or law firm responsible for the advertisement
and the office address of the responsible lawyer or law firm.  The Commission, however,
recommends the adoption of the Model Rule language unchanged.  Any burden that may
be imposed by requiring the inclusion of this information is outweighed by (i) the importance
to a person considering which lawyer to retain of being able to learn where the lawyer is
located and (ii) the importance to the State Bar of being able to identify and contact the
person responsible for a misleading or false advertisement.

Rule 7.3 Direct Contact with Prospective Clients [1-400]

Proposed Rule 7.3 is concerned with regulating various means by which a lawyer seeking
to market his or her services might make direct contact with a prospective client. The rule
regulates not only solicitations of individuals by in-person, telephonic or electronic contact,
(paragraph (a)), but also direct targeted mailings, (paragraph (b).)  Advertising, which
involves communications to the general public, is addressed in proposed Rule 7.2.  For the
most part, proposed Rule 7.3 tracks the language of Model Rule 7.3, with some revisions
that retain language now found in current rule 1-400. The Commission concluded the current
rule 1-400 language was necessary either to avoid concerns about the rule’s constitutionality
or to provide better guidance concerning the kinds of conduct prohibited under the rule.

Of particular note is the prohibition in paragraph (a) of solicitation by “real-time electronic
contact,” which the ABA added during Ethics 2000 to protect prospective clients from
electronic solicitations that could occur on the Internet.  Unlike e-mail, which allows the
recipient time for reflection on the available alternatives before making a decision, the
interactivity and immediacy of response in real-time electronic communication such as that
afforded by Chat Rooms or Instant Messaging, presents the same dangers as those
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involved in real-time telephone contact.  Notwithstanding the addition of this language,
proposed Rule 7.3 retains the substance of current rule 1-400(C).

Paragraph (b)(3), which is taken from current rule 1-400(B)(2)(b), has no counterpart in ABA
Model Rule 7.3.  However, this provision complements the prohibition on communicating
with a person represented by counsel. (Rule 2-100).

As noted, (see summary of proposed Rule 7.1), current standard (5) has been retained as
proposed rule 7.3(c), with modifications to conform it to the language of Model Rule 7.3(c).

The commentary to proposed Rule 7.3 is largely based on the commentary to Model Rule
7.3, with some of the Model Rule language streamlined and deleted for brevity and clarity,
and other language revised to conform it to the aforementioned language revisions to the
rule itself.

Lastly, as noted, (see summary of proposed Rule 7.1), the Commission recommends not
including a definition of “solicitation” in rule 7.3, as now appears in current rule 1-400 (B).

Rule 7.4 Communication of Fields of Practice and Specialization [1-400]

Proposed Rule 7.4 sets out basic rules governing the communication of a lawyer’s fields of
practice and claims to specialization.  For the most part, proposed Rule 7.4 tracks the
language of Model Rule 7.4, with revisions to conform the rule to the specific regulatory
landscape in California or to include the concept of limiting one’s practice to a particular
substantive area.  For example, paragraph (d) is a slight modification of current rule 1-
400(D)(6), with changes implemented to conform to existing California rules and statutes.

The Commission determined that the provisions of rule 7.4 are self-explanatory and do not
require commentary to explicate them.  Accordingly, the Commission does not recommend
adoption of the comments to Model Rule 7.4.

Rule 7.5 Firm Names and Letterheads [1-400]

Proposed Rule 7.5 sets out basic rules governing the use of firm names and letterheads.
For the most part, proposed Rule 7.5 tracks the language of Model Rule 7.5.  Paragraph (a)
covers the concept contained in current standard (6).  Paragraph (d) of Model Rule 7.5 was
revised to incorporate the language currently found in standard (7).

The commentary to proposed Rule 7.5 is largely based on the commentary to Model Rule
7.5, with some of the Model Rule language streamlined or deleted for brevity.  In addition,
the second sentence of comment [2] contains the concept in current standard (8).

Rule 8.1 False Statement Regarding Application for Admission to Practice [1-200]

Proposed Rule 8.1 amends current rule 1-200 and continues: (1) the prohibition against an
omission or false statement of a material fact by an applicant for admission to practice law;
and (2) the related prohibition against a lawyer making a false statement of material fact in
connection with any applicant’s application for admission to practice law. The Commission
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has given this rule an ABA rule number but the substance and the language of the rule is
closer to the current California rule than the ABA rule.

In this rule, the Commission recommends a substantive change to the prohibition applicable
to a lawyer’s conduct.  The change is to delete the standard in the current rule focusing on
a lawyer’s actions that “further an application for admission” of an unqualified applicant and
replace it with a standard that is narrowly tailored to prohibit false statements made by a
lawyer in connection with another’s application for admission to practice law.  In making this
substantive change, the Commission also recommends deletion of the provision in the
current rule that expressly permits a lawyer to serve as attorney of record for an applicant
in an admissions proceeding.  This language becomes unnecessary under the
Commission’s proposed narrowing of the prohibition to restrict a lawyer’s false statements.

Aside from these changes, most of the revisions recommended by the Commission are
intended to clarify the two distinct prohibitions contained in this rule.  Specifically, the
prohibition addressing an applicant’s conduct has been modified to explicitly state that it
applies to an applicant’s “own application for admission.”  Similarly, the prohibition
addressing a lawyer’s conduct has been modified to explicitly state that it applies to a
lawyer’s statements made in connection with “another person’s application for admission.”

Lastly, the Commission has added new commentary listing examples of the various types
of admission to practice law governed by the rule.  The examples listed include the new
California MJP Rules of Court as well as admission pro hac vice, and registration as a
foreign legal consultant.

Rule 8.1.1 Compliance with Conditions of Discipline and Agreements in Lieu of Discipline
[1-110]

Proposed Rule 8.1.1 amends current rule 1-110 and continues the requirement that a lawyer
comply with the terms and conditions attached to agreements made in lieu of discipline,
probation, or reprovals. No substantive changes are recommended to the current rule.  The
Commission’s recommended revisions are intended for brevity and clarity. For example the
deletion of the last two lines of the current rule are regarded as surplusage and potentially
confusing.  For guidance, a new comment has been added alerting lawyers about provisions
in the State Bar Act and the Rules of Court that are similar to the proposed rule in requiring
compliance with conditions of discipline.

Rule 8.3 Reporting Professional Misconduct [1-500(B)]

Paragraph (a) of proposed Rule 8.3 is a proposed new rule stating that a lawyer may, but
is not required to, report violations of the rules or the State Bar Act.  Paragraph (b) of
proposed Rule 8.3 amends current rule 1-500(B) and continues the prohibition against a
lawyer offering or entering into an agreement which precludes the reporting of rule
violations.
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Regarding the proposed permissive standard on the reporting of ethical violations, the
Commission’s recommendation departs from the mandatory standard found in  ABA Model
Rule 8.3.  Although the Commission agrees with the concept that self-regulation of the legal
profession requires every lawyer’s vigilance on ethical violations, the Commission generally
disagrees with the proposition that there are circumstances where a lawyer should be
subject to discipline for failing to report another person’s ethical violations.  Primarily
because of the likely impact such reporting would have on client interests, any reporting
obligation should be permissive and left to the exercise of a lawyer’s professional judgment.
This view is implemented in paragraph (a) of proposed Rule 8.3.  To clarify this discretionary
standard, the Commission recommends new comments explaining that: (1) permissive
reporting is subject to limits imposed by other rules or law, such as the duty of confidentiality
or the standards governing the lawyer’s assistance program; and (2) the rule is not intended
to abrogate a lawyer’s self-reporting duties under the State Bar Act. 
  
Regarding the amendments to current rule 1-500(B), the Commission has moved that rule
to the Commission’s proposed new Rule 8.3 because it relates to the general topic of
reporting ethical violations. Moving the rule and implementing non-substantive style changes
are the only revisions made to current rule 1-500(B).  No substantive change is intended by
these revisions.

Rule 8.4 Misconduct [1-120]

Proposed Rule 8.4 amends current rule 1-120 and continues the prohibition against a lawyer
knowingly assisting, soliciting, or inducing any violation of the rules or the State Bar Act.  In
addition, proposed Rule 8.4 is a proposed new rule to the extent that it would adopt many
of the provisions of ABA Model Rule 8.4. 

Regarding the amendments to current rule 1-120, the Commission has moved that rule to
the Commission’s proposed new Rule 8.4 to be consistent with the ABA’s inclusion of its
comparable rule as a part of ABA Model Rule 8.4. Moving the rule and implementing
non-substantive style changes are the only revisions made to current rule 1-120.  No
substantive change is intended by these revisions.

Proposed Rule 8.4 also represents the Commission’s recommendation to adopt a variation
of ABA Model Rule 8.4.  ABA Model Rule 8.4 is a collection of various misconduct
provisions.  Some of these provisions have conceptual counterparts in the current rules or
State Bar Act. (For example, compare ABA Model Rule 8.4(c) [fraud, dishonesty, and deceit
constitutes misconduct by an attorney] with State Bar Act Business & Professions Code
§6128, subd. (a) [attorney deceit or collusion prohibited] and with current rule 5-200(A)
[requirement that attorneys only use means that are consistent with truth].)  While there may
be some degree of overlap with existing California standards, the Commission believes that
these provisions should be adopted in the interest of national uniformity.  

Other provisions in ABA Model Rule 8.4 have no counterpart in the current rules or the State
Bar Act.  The prohibition against improper influence of a government agency or official and
the prohibition against assisting violations of judicial conduct rules are two rules which would
be new to the Rules of Professional Conduct. Adoption of these new provisions are
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recommended because the Commission believes such misconduct should be a basis for
discipline under the rules.

Proposed Rule 8.4 is a variation of ABA Model Rule 8.4 due to three primary differences.
First, the Commission’s proposal deletes the language in the ABA rule that prohibits
“attempts” to violate the Rules of Professional Conduct.  The Commission believes that
attempted rule violations is an area of lawyer conduct that California has addressed on an
individual rule basis and one which is tied closely to the facts of a particular matter.
Accordingly, the Commission does not recommend adoption of a generalized rule.

Second, the Commission’s proposal adds the concept of moral turpitude to its version of
ABA Model Rule 8.4.  In many states, the adoption of ABA Model Rule 8.4 has replaced the
concept of moral turpitude as an arcane and obsolete disciplinary standard.  In California,
however, the concept of moral turpitude is  codified in statute and steeped in case law.
Thus, the Commission believes it is appropriate to include moral turpitude in proposed Rule
8.4 to assure that lawyers are aware that the concept of moral turpitude remains a basis for
discipline notwithstanding the adoption of the ABA’s misconduct rule.

Third, the Commission’s proposal adds a new provision addressing lawyer statements or
conduct that manifest bias or prejudice on the basis of race, sex, religion, national origin,
disability, age or sexual orientation.  Consistent with the Commission’s charge to assess
developments in attorney professional responsibility that have occurred since the last
comprehensive revision of the rules in the late 1980's, the Commission considered the
partial repeal of State Bar Act Business & Professions Code §6068, subd. (f).  In 2001, the
legislature deleted the part of that section which imposed a duty of an attorney to abstain
from having “an offensive personality.”  This change in the statutory duties of attorneys was
made in response to a Ninth Circuit decision which held that the language was
unconstitutionally void for vagueness.  (See U.S. v. Wunsch (9th Cir.. 1996) 84 F.3d 110.)
In consideration of this partial repeal of a longstanding duty of an attorney, the Commission
recommends the addition of a new rule narrowly tailored to address statements and conduct
that manifest impermissible bias.  By regulating specifically identified attorney speech and
conduct, as opposed to an attorney’s “personality,” the Commission believes that the rule
will survive facial challenge on the ground of vagueness.  The Commission also notes that
current rule 2-400 (“Prohibited Discriminatory Conduct in a Law Practice”) states a similar
prohibition against impermissible bias in the management and operation of a law practice,
and that this rule has not been held unconstitutional.

Lastly, the comments to proposed new Rule 8.4 are a variation of the comments to ABA
Model Rule 8.4.  The two main differences are the addition of: (1) a discussion of the
California common law disciplinary concept of “other misconduct warranting discipline”
which includes citations to California Supreme Court decisions that explain the type of
conduct that is covered by this concept (such as wilful failure to file a federal income tax
return); and (2) citations addressing the concept of moral turpitude.
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PROPOSED RULE (CLEAN VERSION) 

Rule 1.0:  Purpose and Scope of the Rules of Professional Conduct  
 
(a) Purpose: The purposes of the following Rules are: 

 
(1) To protect the public; 

 
(2) To protect the interests of clients; 

 
(3) To protect the integrity of the legal system and to promote the administration 

of justice; and  
 

(4) To promote respect for, and confidence in, the legal profession. 
 
(b) Scope of the Rules: 
 

(1) These Rules, together with any standards adopted by the Board of 
Governors of the State Bar of California pursuant to these Rules, regulate the 
conduct of lawyers and are binding upon all members of the State Bar and all 
other lawyers practicing law in this state. 

 
(2) A willful violation of these Rules is a basis for discipline. 

 
(3) Nothing in these Rules or the comments to the Rules is intended to enlarge 

or to restrict the law regarding the liability of lawyers to others.  
 
(c) Comments: The comments following the Rules do not add obligations to the Rules 

but provide guidance for interpreting and practicing in compliance with the Rules.  
 
(d) Title: These Rules are the “California Rules of Professional Conduct." 
 
Comment 
 
[1] The Rules of Professional Conduct are Rules of the Supreme Court of California 
regulating lawyer conduct in this state. (See In re Attorney Discipline System (1998) 19 Cal. 
4th 582, 593-597 [79 Cal Rptr.2d 836]; Howard v. Babcock (1993) 6 Cal. 4th 409, 418 [25 
Cal Rptr.2d 80]. The Rules have been adopted by the Board of Governors of the State Bar 
of California and approved by the Supreme Court pursuant to Business and Professions 
Code sections 6076 and  6077.  The Supreme Court of California has inherent power to 
regulate the practice of law in California, including the power to admit and discipline lawyers 
practicing in this jurisdiction.  (Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 
329, 336 [178 Cal.Rptr. 801]; Santa Clara County Counsel Attorneys Association v. 
Woodside (1994) 7 Cal.4th 525, 542-543 [28 Cal.Rptr.2d 617] and see Business and 
Professions Code section 6100.) 
 
[2] The Rules are designed to provide guidance to lawyers and to provide a structure for 
regulating conduct through discipline.  (See Ames v. State Bar (1973) 8 Cal.3d 910 [106 
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Cal.Rptr. 489].)  Therefore, failure to comply with an obligation or prohibition imposed by a 
rule is a basis for invoking the disciplinary process.  Because the Rules are not designed to 
be a basis for civil liability, a violation of a rule does not itself give rise to a cause of action 
for enforcement of a rule or for damages caused by failure to comply with the rule. (Stanley 
v. Richmond (1995) 35 Cal.App.4th 1070, 1097 [41 Cal.Rptr.2d 768]; Noble v. Sears 
Roebuck & Co. (1973) 33 Cal.App.3d 654, 658 [109 Cal.Rptr. 269]; Wilhelm v. Pray, Price, 
Williams & Russell (1986) 186 Cal.App.3d 1324, 1333 [231 Cal.Rptr. 355].)  Nevertheless, 
a lawyer's violation of a rule may be evidence of breach of a lawyer's fiduciary or other 
substantive legal duty in a non-disciplinary context.  (See, Stanley v. Richmond, supra, 35 
Cal.App.4th at p. 1086; Mirabito v. Liccardo (1992) 4 Cal.App.4th 41, 44 [5 Cal.Rptr.2d 
571].)  A violation of the rule may have other non-disciplinary consequences.  (See e.g., 
Klemm v. Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509] (disqualification); 
Academy of California Optometrists, Inc. v. Superior Court (1975) 51 Cal.App.3d 999 [124 
Cal.Rptr. 668] (duty to return client files); Fletcher v. Davis (2004) 33 Cal.4th 61 [14 
Cal.Rptr.3d 58] (enforcement of attorney's lien); Chambers v. Kay (2002) 29 Cal.4th 142 
[126 Cal.Rptr.2d 536] (enforcement of fee sharing agreement); Chronometrics, Inc. v. 
Sysgen, Inc. (1980) 110 Cal.App.3d 597 [168 Cal.Rptr. 196] (communication with 
represented party).)  
 
[3] These Rules are not the sole basis of lawyer regulation.  Lawyers authorized to 
practice law in California are also bound by applicable law including the State Bar Act 
(Business and Professions Code section 6000 et. seq.), other statutes, rules of court, and 
the opinions of California courts. Although not binding, opinions of ethics committees in 
California should be consulted for guidance on proper professional conduct.  Ethics 
opinions of other bar associations may also be considered to the extent they relate to rules 
and laws that are consistent with the rules and laws of this state.  
 
[4] Under paragraph (b)(2), a willful violation of a rule does not require that the lawyer 
intend to violate the rule. (Phillips v. State Bar (1989) 49 Cal.3d 944, 952 [264 Cal.Rptr. 
346]; and see Business and Professions Code section 6077.)  
 
[5] These Rules govern the conduct of members of the State Bar in and outside this 
state, except as members of the State Bar may be specifically required by a jurisdiction in 
which they are lawfully practicing to follow rules of professional conduct different from these 
Rules. These Rules also govern the conduct of other lawyers practicing in this state, but 
nothing contained in these Rules shall be deemed to authorize the practice of law by such 
persons in this state except as otherwise permitted by law. For the disciplinary authority of 
this state and choice of law, see Rule [8.5]. 
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Rule 1-100 1.0:  Purpose and Scope of the Rules of Professional Conduct, in General 
 
(A) Purpose and Function. 
 

The following rules are intended to regulate professional conduct of members of the 
State Bar through discipline.  They have been  

 
(a) Purpose: The purposes of the following Rules are: 

 
(1) To protect the public; 

 
(2) To protect the interests of clients; 

 
(3) To protect the integrity of the legal system and to promote the administration 

of justice; and  
 

(4) To promote respect for, and confidence in, the legal profession. 
 
(b) Scope of the Rules: 
 

(1) These Rules, together with any standards adopted by the Board of 
Governors of the State Bar of California and approved by the Supreme Court 
of California pursuant to Business and Professions Code sections 6076 and 
6077 to protect the public and to promote respect and confidence in the legal 
profession.  These rules together with any standards adopted by the Board of 
Governors pursuant to these rRules shall be, regulate the conduct of lawyers 
 and are binding upon all members of the State Bar and all other lawyers 
practicing law in this state.. 

 
For a willful breach of any of these rules, the Board of Governors has the power to 
discipline members as provided by law. 

 
The prohibition of certain conduct in these rules is not exclusive.  Members are also 
bound by applicable law including the State Bar Act (Bus. & Prof.Code, § 6000 et 
seq.) and opinions of California courts.  Although not binding, opinions of ethics 
committees in California should be consulted by members for guidance on proper 
professional conduct.  Ethics opinions and rules and standards promulgated by 
other jurisdictions and bar associations may also be considered. 
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These rules are not intended to create new civil causes of action. 
 

(2) A willful violation of these Rules is a basis for discipline. 
 

(3) Nothing in these rRules shall be deemed to create, augment, diminish, or 
eliminate any substantive legal duty of lawyers or the non-disciplinary consequences 
of violating such a duty.or the comments to the Rules is intended to enlarge or to 
restrict the law regarding the liability of lawyers to others. 

 
(B) Definitions. 
 

(1) “Law Firm” means: 
 

(a) two or more lawyers whose activities constitute the practice of law, 
and who share its profits, expenses, and liabilities;  or 

 
(b) a law corporation which employs more than one lawyer;  or 

 
(c) a division, department, office, or group within a business entity, which 

includes more than one lawyer who performs legal services for the 
business   entity;  or 

 
(d) a publicly funded entity which employs more than one lawyer to 

perform legal services. 
 

(2) “Member” means a member of the State Bar of California. 
 

(3) “Lawyer” means a member of the State Bar of California or a person who is 
admitted in good standing of and eligible to practice before the bar of any 
United States court or the highest court of the District of Columbia or any 
state, territory, or insular possession of the United States, or is licensed to 
practice law in, or is admitted in good standing and eligible to practice before 
the bar of the highest court of, a foreign country or any political subdivision 
thereof. 

 
(4) “Associate” means an employee or fellow employee who is employed as a 

lawyer. 
 

(5) “Shareholder” means a shareholder in a professional corporation pursuant to 
Business and Professions Code section 6160 et seq. 
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(C) Purpose of Discussions. 
Because it is a practical impossibility to convey in black letter form all of the nuances 
of these disciplinary rules, the comments contained in the Discussions of the rules, 
while they do not add independent basis for imposing discipline, are intended to 

 
(c) Comments: The comments following the Rules do not add obligations to the Rules 
but provide guidance for interpreting the rules and practicing in compliance with the Rules. 
them. 
 
(D) Geographic Scope of Rules. 
 

(1) As to members: 
 

These rules shall govern the activities of members in and outside this state, 
except as members lawfully practicing outside this state may be specifically 
required by a jurisdiction in which they are practicing to follow rules of 
professional conduct different from these rules. 

 
(2) As to lawyers from other jurisdictions who are not members: 

 
These rules shall also govern the activities of lawyers while engaged in the 
performance of lawyer functions in this state;  but nothing contained in these 
rules shall be deemed to authorize the performance of such functions by 
such persons in this state except as otherwise permitted by law. 

 
(E) These rules may be cited and referred to as “Rules  
 
(d) Title: These Rules are the “California Rules of Professional Conduct.” of the State 
Bar of California.” 
 
DiscussionComment 
 
[1] The Rules of Professional Conduct are intended to establish the standards for 
members for purposes of discipline (See Rules of the Supreme Court of California 
regulating lawyer conduct in this state. (See In re Attorney Discipline System (1998) 19 Cal. 
4th 582, 593-597 [79 Cal Rptr.2d 836]; Howard v. Babcock (1993) 6 Cal. 4th 409, 418 [25 
Cal Rptr.2d 80]. The Rules have been adopted by the Board of Governors of the State Bar 
of California and approved by the Supreme Court pursuant to Business and Professions 
Code sections 6076 and  6077.  The Supreme Court of California has inherent power to 
regulate the practice of law in California, including the power to admit and discipline lawyers 
practicing in this jurisdiction.  (Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 
329, 336 [178 Cal.Rptr. 801]; Santa Clara County Counsel Attorneys Association v. 
Woodside (1994) 7 Cal.4th 525, 542-543 [28 Cal.Rptr.2d 617] and see Business and 
Professions Code section 6100.) 
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[2] The Rules are designed to provide guidance to lawyers and to provide a structure for 
regulating conduct through discipline.  (See Ames v. State Bar (1973) 8 Cal.3d 910 [106 
Cal.Rptr. 489].)  The fact that a member has engaged in conduct that may be contrary to 
these rules does not automaticallyTherefore, failure to comply with an obligation or 
prohibition imposed by a rule is a basis for invoking the disciplinary process.  Because the 
Rules are not designed to be a basis for civil liability, a violation of a rule does not itself give 
rise to a civil cause of action.  (See cause of action for enforcement of a rule or for 
damages caused by failure to comply with the rule. (Stanley v. Richmond (1995) 35 
Cal.App.4th 1070, 1097 [41 Cal.Rptr.2d 768]; Noble v. Sears Roebuck & Co. (1973) 33 
Cal.App.3d 654, 658 [109 Cal.Rptr. 269];  Wilhelm v. Pray, Price, Williams & Russell (1986) 
186 Cal.App.3d 1324, 1333 [231 Cal.Rptr. 355].)  These rules are not intended to 
supercede existing law relating to members inNevertheless, a lawyer's violation of a rule 
may be evidence of breach of a lawyer's fiduciary or other substantive legal duty in a 
non-disciplinary contexts.  (See, e.g., context.  (See, Stanley v. Richmond, supra, 35 
Cal.App.4th at p. 1086; Mirabito v. Liccardo (1992) 4 Cal.App.4th 41, 44 [5 Cal.Rptr.2d 
571].)  A violation of the rule may have other non-disciplinary consequences.  (See e.g., 
Klemm v. Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509] (motion for 
disqualification of counsel due to a conflict of interest); Academy of California Optometrists, 
Inc. v. Superior Court (1975) 51 Cal.App.3d 999 [124 Cal.Rptr. 668] (duty to return client 
files); Fletcher v. Davis (2004) 33 Cal.4th 61 [14 Cal.Rptr.3d 58] (enforcement of attorney's 
lien); Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536] (enforcement of fee 
sharing agreement); Chronometrics, Inc. v. Sysgen, Inc. (1980) 110 Cal.App.3d 597 [168 
Cal.Rptr. 196] (disqualification of member appropriate remedy for improper communication 
with represented party).) adverse party).  Law firm, as defined by subparagraph (B)(1), is 
not intended to include an association of lawyers who do not share profits, expenses, and 
liabilities. The subparagraph is not intended to imply that a law firm may include a person 
who is not a member in violation of the law governing the unauthorized practice of law.  
 
[3] These Rules are not the sole basis of lawyer regulation.  Lawyers authorized to 
practice law in California are also bound by applicable law including the State Bar Act 
(Business and Professions Code section 6000 et. seq.), other statutes, rules of court, and 
the opinions of California courts. Although not binding, opinions of ethics committees in 
California should be consulted for guidance on proper professional conduct.  Ethics 
opinions of other bar associations may also be considered to the extent they relate to rules 
and laws that are consistent with the rules and laws of this state.  
 
[4] Under paragraph (b)(2), a willful violation of a rule does not require that the lawyer 
intend to violate the rule. (Phillips v. State Bar (1989) 49 Cal.3d 944, 952 [264 Cal.Rptr. 
346]; and see Business and Professions Code section 6077.)  
 
[5] These Rules govern the conduct of members of the State Bar in and outside this 
state, except as members of the State Bar may be specifically required by a jurisdiction in 
which they are lawfully practicing to follow rules of professional conduct different from these 
Rules. These Rules also govern the conduct of other lawyers practicing in this state, but 
nothing contained in these Rules shall be deemed to authorize the practice of law by such 

Back to Table of Contents

6



COMPARISON TO CURRENT CA RULE

persons in this state except as otherwise permitted by law.  For the disciplinary authority of 
this state and choice of law, see Rule [8.5]. 
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Rule 1.0.1:  Terminology 
 
Law Firm Definition 
 
“Law firm” means a lawyer or lawyers in a law partnership, professional law corporation, 
sole proprietorship or other association authorized to practice law; or lawyers employed in a 
legal services organization or in the legal department, division or office of a corporation, a 
government entity or other organization. 
 
Comment 
 
[1] Whether two or more lawyers constitute a law firm can depend on the specific facts.  
For example, two practitioners who share office space and occasionally consult or assist 
each other ordinarily would not be regarded as constituting a firm.  However, if they present 
themselves to the public in a way that suggests that they are a firm or conduct themselves 
as a firm, they should be regarded as a law firm for purposes of the Rules. The terms of 
any formal agreement between associated lawyers are relevant in determining whether 
they are a firm, as is the fact that they have mutual access to information concerning the 
clients they serve.  Furthermore, it is relevant in doubtful cases to consider the underlying 
purpose of the Rule that is involved.  A group of lawyers could be regarded as a law firm for 
purposes of the Rule that the same lawyer should not represent opposing parties in 
litigation, while it might not be so regarded for purposes of the Rule that information 
acquired by one lawyer is attributed to another. 
[2] With respect to the law department of an organization, including the government, 
there is ordinarily no question that the members of the department constitute a law firm 
within the meaning of the Rules of Professional Conduct.  There can be uncertainty, 
however, as to the identity of the client.  For example, it may not be clear whether the law 
department of a corporation represents a subsidiary or an affiliate corporation, as well as 
the corporation by which the members of the department are directly employed.  A similar 
question can arise concerning an unincorporated association and its local affiliates. 
[3] Similar questions can also arise with respect to lawyers in legal aid and legal 
services organizations.  Depending upon the structure of the organization, the entire 
organization or different components of it may constitute a firm or firms for purposes of 
these Rules. 
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Model Rule 1.0(c).  Rule 1.0.1:  Terminology 
 
Law Firm Definition 
(c) “Firm” or “law“Law firm” denotesmeans a lawyer or lawyers in a private firm, law 
partnership, professional law corporation, sole proprietorship or other association 
authorized to practice law; or lawyers employed in a legal services organization or in the 
legal department, division or office of a corporation, a government entity or other 
organization. 
 
Comment 
 
[21] Whether two or more lawyers constitute a law firm within paragraph (c) can depend 
on the specific facts.  For example, two practitioners who share office space and 
occasionally consult or assist each other ordinarily would not be regarded as constituting a 
firm.  However, if they present themselves to the public in a way that suggests that they are 
a firm or conduct themselves as a firm, they should be regarded as a law firm for purposes 
of the Rules. The terms of any formal agreement between associated lawyers are relevant 
in determining whether they are a firm, as is the fact that they have mutual access to 
information concerning the clients they serve.  Furthermore, it is relevant in doubtful cases 
to consider the underlying purpose of the Rule that is involved.  A group of lawyers could 
be regarded as a law firm for purposes of the Rule that the same lawyer should not 
represent opposing parties in litigation, while it might not be so regarded for purposes of the 
Rule that information acquired by one lawyer is attributed to another. 
 
[32] With respect to the law department of an organization, including the government, 
there is ordinarily no question that the members of the department constitute a law firm 
within the meaning of the Rules of Professional Conduct.  There can be uncertainty, 
however, as to the identity of the client.  For example, it may not be clear whether the law 
department of a corporation represents a subsidiary or an affiliated corporation, as well as 
the corporation by which the members of the department are directly employed.  A similar 
question can arise concerning an unincorporated association and its local affiliates. 
 
[43] Similar questions can also arise with respect to lawyers in legal aid and legal 
services organizations.  Depending upon the structure of the organization, the entire 
organization or different components of it may constitute a firm or firms for purposes of 
these Rules.  
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Rule 1.1:  Competence 
 
(a) A lawyer shall not intentionally, recklessly, or repeatedly fail to perform legal 

services with competence. 
 
(b) For purposes of this Rule, “competence” in any legal service shall mean to apply 

the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical 
ability reasonably necessary for the performance of such service. 

 
(c) If a lawyer does not have sufficient learning and skill when the legal services are 

undertaken, the lawyer may nonetheless provide competent representation by 1) 
associating with or, where appropriate, professionally consulting another lawyer 
whom the lawyer reasonably believes to be competent, 2) acquiring sufficient 
learning and skill before performance is required, or 3) referring the matter to 
another lawyer whom the lawyer reasonably believes to be competent. 

 
Comment 
 
[1] This Rule requires that a lawyer act with reasonable diligence and promptness in 

representing a client. 
 
[2] The duties set forth in this Rule include the duty to supervise the work of 

subordinate attorney and non-attorney employees or agents. (See, e.g., 
Waysman v. State Bar (1986) 41 Cal.3d 452 [229 Cal.Rptr. 101, 714 P.2d 1239]; 
Trousil v. State Bar (1985) 38 Cal.3d 337, 342 [211 Cal.Rptr. 525, 695 P.2d 
1066]; Palomo v. State Bar (1984) 36 Cal.3d 785 [205 Cal.Rptr. 834, 685 P.2d 
1185]; Crane v. State Bar (1981) 30 Cal.3d 117, 122 [177 Cal.Rptr. 670, 635 
P.2d 163]; Black v. State Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 
P.2d 968]; Vaughn v. State Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 
494 P.2d 1257]; Moore v. State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 
396 P.2d 577].  See also Rules 5.1 and 5.3.) 

 
[3] It is a violation of this Rule if a lawyer accepts employment or continues 

representation in a matter as to which the lawyer knows or reasonably should 
know that the lawyer does not have, or will not acquire before performance is 
required, sufficient time, resources, and ability to perform the legal services with 
competence.  It is also a violation of this Rule if a lawyer repeatedly accepts 
employment or continues representation in a matter when the lawyer does not 
have, or will not acquire before performance is required, sufficient time, 
resources, and ability to perform the legal services with competence. 

 
[4] A lawyer may accept representation where the requisite level of competence can 

be achieved by reasonable preparation.  This provision applies to lawyers 
generally, including a lawyer who is appointed as counsel for an unrepresented 
person. 
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[5] In an emergency a lawyer may give advice or assistance in a matter in which the 
lawyer does not have the skill ordinarily required where referral to or consultation 
with another lawyer would be impractical.  Even in an emergency, however, 
assistance should be limited to that reasonably necessary in the circumstances. 

 
[6] This Rule is not intended to apply to a single act of negligent conduct or a single 

mistake in a particular matter. 
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Rule 3-110. Failing to Act Competently1.1:  Competence 
 
(a) A memberlawyer shall not intentionally, recklessly, or repeatedly fail to perform 

legal services with competence. 
 
(b) For purposes of this rRule, "competence" in any legal service shall mean to apply 

the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical 
ability reasonably necessary for the performance of such service. 

 
(c) If a memberlawyer does not have sufficient learning and skill when the legal 

service iss are undertaken, the memberlawyer may nonetheless perform such 
services competentlyprovide competent representation by 1) associating with or, 
where appropriate, professionally consulting another lawyer whom the lawyer 
reasonably believeds to be competent, or 2) by acquiring sufficient learning and 
skill before performance is required. 

 
Discussion:  
 
, or 3) referring the matter to another lawyer whom the lawyer reasonably believes to be 
competent. 
 
Comment 
 
[1] This Rule requires that a lawyer act with reasonable diligence and promptness in 

representing a client. 
 
[2] The duties set forth in rthis Rule 3-110 include the duty to supervise the work of 

subordinate attorney and non-attorney employees or agents. (See, e.g., 
Waysman v. State Bar (1986) 41 Cal.3d 452 [229 Cal.Rptr. 101, 714 P.2d 1239]; 
Trousil v. State Bar (1985) 38 Cal.3d 337, 342 [211 Cal.Rptr. 525, 695 P.2d 
1066]; Palomo v. State Bar (1984) 36 Cal.3d 785 [205 Cal.Rptr. 834, 685 P.2d 
1185]; Crane v. State Bar (1981) 30 Cal.3d 117, 122 [177 Cal.Rptr. 670, 635 
P.2d 163]; Black v. State Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 
P.2d 968]; Vaughn v. State Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 
494 P.2d 1257]; Moore v. State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 
396 P.2d 577].  See also Rules 5.1 and 5.3.) 

 
[3] It is a violation of this Rule if a lawyer accepts employment or continues 

representation in a matter as to which the lawyer knows or reasonably should 
know that the lawyer does not have, or will not acquire before performance is 
required, sufficient time, resources, and ability to perform the legal services with 
competence.  It is also a violation of this Rule if a lawyer repeatedly accepts 
employment or continues representation in a matter when the lawyer does not 
have, or will not acquire before performance is required, sufficient time, 
resources, and ability to perform the legal services with competence. 
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[4] A lawyer may accept representation where the requisite level of competence can 
be achieved by reasonable preparation.  This provision applies to lawyers 
generally, including a lawyer who is appointed as counsel for an unrepresented 
person. 

 
[5] In an emergency a lawyer may give advice or assistance in a matter in which the 

lawyer does not have the skill ordinarily required where referral to or consultation 
with another lawyer would be impractical.  Even in an emergency, however, 
assistance should be limited to that reasonably necessary in the circumstances. 

 
[6] This Rule is not intended to apply to a single act of negligent conduct or a single 

mistake in a particular matter. 
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Rule 1.1: Competence 
 
A lawyer shall 
 
(a) A lawyer shall not intentionally, recklessly, or repeatedly fail to perform legal 

services with competence. 
 
(b) For purposes of this Rule, "competence" in any legal service shall mean to apply 

the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical 
ability reasonably necessary for the performance of such service. 

 
(c) If a lawyer does not have sufficient learning and skill when the legal services are 

undertaken, the lawyer may nonetheless provide competent representation to a 
client. Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the representation.by 1) 
associating with or, where appropriate, professionally consulting another lawyer 
whom the lawyer reasonably believes to be competent, 2) acquiring sufficient 
learning and skill before performance is required, or 3) referring the matter to 
another lawyer whom the lawyer reasonably believes to be competent. 

 
Comment 
 
Legal Knowledge and Skill 
 
[1] In determining whether a lawyer employs the requisite knowledge and skill in a 

particular matter, relevant factors include the relative complexity and specialized 
nature of the matter, the lawyer's general experience, the lawyer's training and 
experience in the field in question, the preparation and study the lawyer is able to 
give the matter and whether it is feasible to refer the matter to, or associate or 
consult with, a lawyer of established competence in the field in question. In many 
instances, the required proficiency is that of a general practitioner. Expertise in a 
particular field of law may be required in some circumstances. 

 
[2] A lawyer need not necessarily have special training or prior experience to handle 

legal problems of a type with which the lawyer is unfamiliar. A newly admitted 
lawyer can be as competent as a practitioner with long experience. Some 
important legal skills, such as the analysis of precedent, the evaluation of 
evidence and legal drafting, are required in all legal problems. Perhaps the most 
fundamental legal skill consists of determining what kind of legal problems a 
situation may involve, a skill that necessarily transcends any particular 
specialized knowledge. A lawyer can provide adequate 

 
[1] This Rule requires that a lawyer act with reasonable diligence and promptness in 

representing a client. 
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[2] The duties set forth in this Rule include the duty to supervise the work of 
subordinate attorney and non-attorney employees or agents. (See, e.g., 
Waysman v. State Bar (1986) 41 Cal.3d 452 [229 Cal.Rptr. 101, 714 P.2d 1239]; 
Trousil v. State Bar (1985) 38 Cal.3d 337, 342 [211 Cal.Rptr. 525, 695 P.2d 
1066]; Palomo v. State Bar (1984) 36 Cal.3d 785 [205 Cal.Rptr. 834, 685 P.2d 
1185]; Crane v. State Bar (1981) 30 Cal.3d 117, 122 [177 Cal.Rptr. 670, 635 
P.2d 163]; Black v. State Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 
P.2d 968]; Vaughn v. State Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 
494 P.2d 1257]; Moore v. State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 
396 P.2d 577].  See also Rules 5.1 and 5.3.) 

 
[3] It is a violation of this Rule if a lawyer accepts employment or continues 

representation in a wholly novel field through necessary study. Competent 
representation can also be provided through the association of a lawyer of 
established competence in the field in question. 

 
[3] In an emergency a lawyer may give advice or assistance in a matter in 

whichmatter as to which the lawyer knows or reasonably should know that the 
lawyer does not have the skill ordinarily required where referral to or consultation 
or association with another lawyer would be impractical. Even in an emergency, 
however, assistance should be limited to that reasonably necessary in the 
circumstances, for ill-considered action under emergency conditions can 
jeopardize the client's interest, or will not acquire before performance is required, 
sufficient time, resources, and ability to perform the legal services with 
competence.  It is also a violation of this Rule if a lawyer repeatedly accepts 
employment or continues representation in a matter when the lawyer does not 
have, or will not acquire before performance is required, sufficient time, 
resources, and ability to perform the legal services with competence. 

 
[4] A lawyer may accept representation where the requisite level of competence can 

be achieved by reasonable preparation.  This provision applies as well toto 
lawyers generally, including a lawyer who is appointed as counsel for an 
unrepresented person. See also Rule 6.2. 

 
Thoroughness and Preparation 
 
[5] Competent handling of. 
 
[5] In an emergency a lawyer may give advice or assistance in a matter in which the 

lawyer does not have the skill ordinarily required where referral to or consultation 
with another lawyer would be impractical.  Even in an emergency, however, 
assistance should be limited to that reasonably necessary in the circumstances. 

 
[6] This Rule is not intended to apply to a single act of negligent conduct or a single 

mistake in a particular matter includes inquiry into and analysis of the factual and 
legal elements of the problem, and use of methods and procedures meeting the 
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standards of competent practitioners. It also includes adequate preparation. The 
required attention and preparation are determined in part by what is at stake; 
major litigation and complex transactions ordinarily require more extensive 
treatment than matters of lesser complexity and consequence. An agreement 
between the lawyer and the client regarding the scope of the representation may 
limit the matters for which the lawyer is responsible. See Rule 1.2(c). 

 
Maintaining Competence 
 
[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of 

changes in the law and its practice, engage in continuing study and education 
and comply with all continuing legal education requirements to which the lawyer 
is subject. 
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Rule 1.2.1:  Counseling or Assisting the Violation of Law 
 
A lawyer shall not counsel a client to engage, or assist a client in conduct that the lawyer 
knows is criminal, fraudulent or a violation of any law, rule, or ruling of a tribunal, but a 
lawyer may discuss the legal consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law, rule or ruling of a tribunal. 
 
Comment 
 
[1] This Rule prohibits a lawyer from knowingly counseling or assisting a client to commit a 
crime or fraud or to violate any rule, law or ruling of a tribunal with the intent of facilitating or 
encouraging the conduct.   However, this Rule does not prohibit a lawyer from giving a 
good faith opinion about the foreseeable consequences of a client's proposed conduct.  
The fact that a client uses advice in a course of action that is criminal or fraudulent does 
not, by itself, make a lawyer a party to the course of action. There is a critical distinction 
between presenting an analysis of legal aspects of questionable conduct and 
recommending the means by which a crime or fraud might be committed with impunity.  
 
[2] This Rule is intended to apply not only to the prospective conduct of a client but also to 
the interaction between the lawyer and client and to the specific legal service sought by the 
client from the lawyer.  An example of the former is the handling of physical evidence of a 
crime in the possession of the client and offered to the lawyer.  (See People v. Meredith 
(1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].)  An example of the latter is a request that the 
lawyer negotiate the return of stolen property in exchange for the owner's agreement not to 
report the theft to the police or prosecutorial authorities.  (See People v. Pic'l (1982) 31 
Cal.3d 731 [183 Cal.Rptr. 685].  
 
[3] A lawyer is required to avoid assisting a client where the lawyer knows of the client's 
improper course of action and whether or not the client's conduct has already begun and is 
continuing.  For example, a lawyer may not draft or deliver documents that the lawyer 
knows are fraudulent; nor may the lawyer counsel how the client's wrongdoing might be 
concealed.  The lawyer may not continue assisting a client in conduct that the lawyer 
originally believes was legally proper but later discovers is criminal or fraudulent.  In any 
event, the lawyer shall not violate his or her duty of protecting all confidential information as 
provided in Bus. & Prof. Code § 6068, subdivision (e)(1).  Subject to Bus. & Prof. Code § 
6068, subdivision (e)(1), the lawyer must take such actions as appear to the lawyer to be in 
the best lawful interest of the client, including counseling the client to take corrective or 
remedial action.  In some cases, the lawyer's response is limited to the lawyer's right, and, 
where appropriate, duty to resign or withdraw in accordance with Rule [1.16].  
 
[4] The last clause of this Rule authorizes a lawyer to counsel or assist a client to make a 
good faith effort to determine the validity, scope, meaning or application of a law, rule or 
ruling of a tribunal.  The Rule recognizes that determining the validity or interpretation of a 
statute, regulation or other law or ruling of a tribunal in good faith may require a course of 
action involving disobedience of the statute, regulation or other law or ruling of a tribunal, or 
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of the interpretation placed upon it by governmental authorities.  In addition, a lawyer may 
properly advise a client on the consequences of violating a law, rule or ruling of a tribunal 
the client does not contend is unenforceable or unjust in itself as a means of protesting a 
law or policy the client finds objectionable.  For example, a lawyer may properly advise a 
client about the consequences of blocking the entrance to a public building as a means of 
protesting a law or policy the client believes to be unjust.  
 
[5] If a lawyer comes to know or reasonably should know that a client expects assistance 
not permitted by the Rules of Professional Conduct or other law or if the lawyer intends to 
act contrary to the client's instructions, the lawyer must consult with the client regarding the 
limitations on the lawyer's conduct.  See Rule 1.4(a)(5). 

Back to Table of Contents

18



COMPARISON TO CURRENT CA RULE 

Rule 3-210. Advising1.2.1:  Counseling or Assisting the Violation of Law  
 
A member shall not advise thelawyer shall not counsel a client to engage, or assist a 
client in conduct that the lawyer knows is criminal, fraudulent or a violation of any law, 
rule, or ruling of a tribunal unless the member believes in good faith that such law, rule, 
or ruling is invalid. A member may take appropriate steps in good faith to test the validity 
of any law, rule,, but a lawyer may discuss the legal consequences of any proposed 
course of conduct with a client and may counsel or assist a client to make a good faith 
effort to determine the validity, scope, meaning or application of the law, rule or ruling of 
a tribunal. 
 
Discussion: Comment 
 
[1] This Rule prohibits a lawyer from knowingly counseling or assisting a client to 
commit a crime or fraud or to violate any rule, law or ruling of a tribunal with the intent of 
facilitating or encouraging the conduct.   However, this Rule does not prohibit a lawyer 
from giving a good faith opinion about the foreseeable consequences of a client's 
proposed conduct.  The fact that a client uses advice in a course of action that is 
criminal or fraudulent does not, by itself, make a lawyer a party to the course of action. 
There is a critical distinction between presenting an analysis of legal aspects of 
questionable conduct and recommending the means by which a crime or fraud might be 
committed with impunity.  
 
[2] This Rule is intended to apply not only to the prospective conduct of a client but also 
to the interaction between the memberlawyer and client and to the specific legal service 
sought by the client from the memberlawyer.  An example of the former is the handling 
of physical evidence of a crime in the possession of the client and offered to the 
memberlawyer.  (See People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].)  An 
example of the latter is a request that the memberlawyer negotiate the return of stolen 
property in exchange for the owner's agreement not to report the theft to the police or 
prosecutorial authorities.  (See People v. Pic'l (1982) 31 Cal.3d 731 [183 Cal.Rptr. 685].  
 
  
[3] A lawyer is required to avoid assisting a client where the lawyer knows of the client's 
improper course of action and whether or not the client's conduct has already begun 
and is continuing.  For example, a lawyer may not draft or deliver documents that the 
lawyer knows are fraudulent; nor may the lawyer counsel how the client's wrongdoing 
might be concealed.  The lawyer may not continue assisting a client in conduct that the 
lawyer originally believes was legally proper but later discovers is criminal or fraudulent.  
In any event, the lawyer shall not violate his or her duty of protecting all confidential 
information as provided in Bus. & Prof. Code § 6068, subdivision (e)(1).  Subject to Bus. 
& Prof. Code § 6068, subdivision (e)(1), the lawyer must take such actions as appear to 
the lawyer to be in the best lawful interest of the client, including counseling the client to 
take corrective or remedial action.  In some cases, the lawyer's response is limited to 
the lawyer's right, and, where appropriate, duty to resign or withdraw in accordance with 
Rule [1.16].  
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[4] The last clause of this Rule authorizes a lawyer to counsel or assist a client to make 
a good faith effort to determine the validity, scope, meaning or application of a law, rule 
or ruling of a tribunal.  The Rule recognizes that determining the validity or interpretation 
of a statute, regulation or other law or ruling of a tribunal in good faith may require a 
course of action involving disobedience of the statute, regulation or other law or ruling of 
a tribunal, or of the interpretation placed upon it by governmental authorities.  In 
addition, a lawyer may properly advise a client on the consequences of violating a law, 
rule or ruling of a tribunal the client does not contend is unenforceable or unjust in itself 
as a means of protesting a law or policy the client finds objectionable.  For example, a 
lawyer may properly advise a client about the consequences of blocking the entrance to 
a public building as a means of protesting a law or policy the client believes to be unjust.  
 
[5] If a lawyer comes to know or reasonably should know that a client expects 
assistance not permitted by the Rules of Professional Conduct or other law or if the 
lawyer intends to act contrary to the client's instructions, the lawyer must consult with 
the client regarding the limitations on the lawyer's conduct.  See Rule 1.4(a)(5). 

Back to Table of Contents

20



COMPARISON TO ABA MODEL RULE 

Model Rule 1.2(d).1:  Counseling or Assisting the Violation of Law 
 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or, fraudulent or a violation of any law, rule, or ruling of a tribunal, 
but a lawyer may discuss the legal consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law., rule or ruling of a tribunal. 
 
Comment 
 
Criminal, Fraudulent and Prohibited Transactions 
 
[9] Paragraph (d) [1] This Rule prohibits a lawyer from knowingly counseling or assisting a 
client to commit a crime or fraud. This prohibition, however, does not preclude the or to 
violate any rule, law or ruling of a tribunal with the intent of facilitating or encouraging the 
conduct.   However, this rule does not prohibit a lawyer from giving an honest good faith 
opinion about the actualforeseeable consequences that appear likely to result fromof a 
client's proposed conduct.   Nor does the fact that a client uses advice in a course of action 
that is criminal or fraudulent of itself, make a lawyer a party to the course of action.  There 
is a critical distinction between presenting an analysis of legal aspects of questionable 
conduct and recommending the means by which a crime or fraud might be committed with 
impunity.  
 
[10] When the client's course of action has already begun and is continuing, the lawyer's 
responsibility is especially delicate. The2] This Rule is intended to apply not only to the 
prospective conduct of a client but also to the interaction between the lawyer and client and 
to the specific legal service sought by the client from the lawyer.  An example of the former 
is the handling of physical evidence of a crime in the possession of the client and offered to 
the lawyer.  (See People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].)  An 
example of the latter is a request that the lawyer negotiate the return of stolen property in 
exchange for the owner's agreement not to report the theft to the police or prosecutorial 
authorities.  (See People v. Pic'l (1982) 31 Cal.3d 731 [183 Cal.Rptr. 685].  
 
[3] A lawyer is required to avoid assisting the client, for example, by drafting or deliveringa 
client where the lawyer knows of the client's improper course of action and whether or not 
the client's conduct has already begun and is continuing.  For example, a lawyer may not 
draft or deliver documents that the lawyer knows are fraudulent or by suggesting; nor may 
the lawyer counsel how it the client's wrongdoing might be concealed. A The lawyer may 
not continue assisting a client in conduct that the lawyer originally supposed wasbelieves is 
legally proper but thenlater discovers is criminal or fraudulent. The lawyer must, therefore, 
withdraw from the representation of the client in the matter. See Rule 1.16(a). In any event, 
the lawyer shall not violate his or her duty of protecting all confidential information as 
provided in Bus. & Prof. Code § 6068, subdivision (e)(1).  Subject to Bus. & Prof. Code § 
6068, subdivision (e)(1), the lawyer must take such actions as appear to the lawyer to be in 
the best lawful interest of the client, including counseling the client to take corrective or 
remedial action.  In some cases,the lawyer's response is limited to the lawyer's right, and, 
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where appropriate, duty to resign or withdraw in accordance with Rule 1.16. withdrawal 
alone might be insufficient. It may be necessary for the lawyer to give notice of the fact of 
withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule 4.1. 
 
[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in 
dealings with a beneficiary. 
 
[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. 
Hence, a lawyer must not participate in a transaction to effectuate criminal or fraudulent 
avoidance of tax liability. Paragraph (d) does not preclude undertaking a criminal defense 
incident to a general retainer for legal services to a lawful enterprise. 
 
[4] The last clause of paragraph (d)this Rule authorizes a lawyer to counsel or assist a 
client to make a good faith effort to determine the validity, scope, meaning or application of 
a law, rule or ruling of a tribunal.  The rule recognizes that determining the validity or 
interpretation of a statute or, regulation or other law or ruling of a tribunal in good faith may 
require a course of action involving disobedience of the statute or, regulation or other law or 
ruling of a tribunal, or of the interpretation placed upon it by governmental authorities.  In 
addition, a lawyer may properly advise a client on the consequences of violating a law, rule 
or ruling of a tribunal the client does not contend is unenforceable or unjust in itself as a 
means of protesting a law or policy the client finds objectionable.  For example, a lawyer 
may properly advise a client about the consequences of blocking the entrance to a public 
building as a means of protesting a law or policy the client believes to be unjust.  
 
[135] If a lawyer comes to know or reasonably should know that a client expects assistance 
not permitted by the Rules of Professional Conduct or other law or if the lawyer intends to 
act contrary to the client's instructions, the lawyer must consult with the client regarding the 
limitations on the lawyer's conduct.  See Rule 1.4(a)(5). 
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Rule 1.4:  Communication 
 
(a) A lawyer shall: 
 

(1) promptly inform the client of any decision or circumstance with respect to 
which the client’s informed consent is required by these Rules or the State 
Bar Act; 

 
(2) reasonably consult with the client about the means by which to accomplish 

the client’s objectives in the representation; 
 
(3) keep the client reasonably informed about significant developments 

relating to the representation; 
 
(4) promptly comply with reasonable client requests for information necessary 

to keep the client reasonably informed as required by paragraph (a)(3); 
 
(5) promptly comply with reasonable client requests for access to significant 

documents necessary to keep the client reasonably informed as required 
by paragraph (a)(3), which the lawyer may satisfy by permitting the client 
to inspect the documents or by furnishing copies of the documents to the 
client; and 

 
(6) consult with the client about any relevant limitation on the lawyer’s conduct 

when the lawyer knows that the client expects assistance not permitted by 
the Rules of Professional Conduct or other law. 

 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 

client to make informed decisions regarding the representation. 
 
(c) A lawyer shall promptly communicate to the lawyer’s client: 
 

(1) All terms and conditions of any offer made to the client in a criminal 
matter; and 

 
(2) All amounts, terms, and conditions of any written offer of settlement made 

to the client in all other matters. 
 
 
Comment 
 
[1] This Rule is not intended to change a lawyer’s duties to his or her clients. (See 
Bus. & Prof. Code, §6068, subd. (m), (n).) 
 
[2] Whether a particular development is significant will generally depend upon the 
surrounding facts and circumstances.  For example, a change in lawyer personnel might 
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be a significant development depending on whether responsibility for overseeing the 
client's work is being changed, whether the new attorney will be performing a significant 
portion or aspect of the work, and whether staffing is being changed from what was 
promised to the client.  Other examples of significant developments may include the 
receipt of a demand for further discovery or a threat of sanctions, a change in an 
abstract of judgment or re-calculation of custody credits, and the loss or theft of 
information concerning the client’s identity or information concerning the matter for 
which representation is being provided.  Depending upon the circumstances, a lawyer 
may also be obligated pursuant to paragraphs (a)(2) or (a)(3) to communicate with the 
client concerning the opportunity to engage in alternative dispute resolution processes.  
Conversely, examples of developments or circumstances that generally are not 
significant include the payment of a motion fee and the application for or granting of an 
extension of time for a time period that does not materially prejudice the client’s interest. 
 
[3] A lawyer may comply with paragraph (a)(5) by providing to the client copies of 
significant documents by electronic or other means.  A lawyer may agree with the client 
that the client assumes responsibility for the cost of copying significant documents the 
lawyer provides pursuant to paragraph (a)(5).  A lawyer must comply with paragraph 
(a)(5) without regard to whether the client has complied with an obligation to pay the 
lawyer’s fees and costs.  This Rule is not intended to prohibit a claim for the recovery of 
the member's expense in any subsequent legal proceeding. 
 
[4] As used in paragraph (c), “client” includes a person who possesses the authority 
to accept an offer of settlement or plea, or, in a class action, all the named 
representatives of the class. 
 
[5] Because of the liberty interests involved in a criminal matter, paragraph (c)(1) 
requires that counsel in a criminal matter convey to the client all offers, whether written 
or oral. 
 
[6] Paragraph (c)(2) requires a lawyer to advise a client promptly of all written 
settlement offers, regardless of whether the offers are considered by the lawyer to be 
significant.  Notwithstanding paragraph (c)(2), a lawyer need not inform the client of the 
substance of a written offer of a settlement in a civil matter if the client has previously 
indicated that the proposal will be acceptable or unacceptable, or has previously 
authorized the lawyer to accept or to reject the offer, and there has been no change in 
circumstances that requires the lawyer to consult with the client. See Rule [1.2(a)]. 
 
[7] Any oral offers of settlement made to the client in a civil matter must also be 
communicated if they are significant. 
 
[8] A lawyer ordinarily should provide to the client the information that would be 
appropriate for a comprehending and responsible adult.  However, it can be impractical 
to inform the client fully according to this standard, for example, when the client is a 
child or suffers from diminished capacity. See Rule [1.14]. When the client is an 
organization or group, it is often impossible or inappropriate to inform every one of its 
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members about its legal affairs; ordinarily, the lawyer should address communications 
to the appropriate officials of the organization. See Rule [1.13].  The lawyer may 
arrange a system of limited or occasional reporting with the client when many routine 
matters are involved. 
 
[9] In some circumstances, a lawyer may be justified in delaying transmission of 
information when the client would be likely to react imprudently to an immediate 
communication.  For example, a lawyer might withhold a psychiatric diagnosis of a client 
when the examining psychiatrist indicates that disclosure would harm the client.  A 
lawyer may not withhold information to serve the lawyer’s own interest or convenience 
or the interests or convenience of another person.  This Rule is not intended to require a 
lawyer to disclose to a client any information or document that a court order or non-
disclosure agreement prohibits the lawyer from disclosing to that client.  This Rule is 
also not intended to override applicable statutory or decisional law requiring that certain 
information not be provided to criminal defendants who are clients of the lawyer. 
Compare Rule [1.16, comment ___]. 
 
[10] This Rule is not intended to create, augment, diminish, or eliminate any 
application of the work product rule.  The obligation of the lawyer to provide work 
product to the client shall be governed by relevant statutory and decisional law. 
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Rule 1.4:  Communication 
 
(a) A lawyer shall: 
 

(1) promptly inform the client of any decision or circumstance with respect to 
which the client's informed consent, as defined in Rule 1.0(e), is required 
by these Rules or the State Bar Act;  

 
(2) reasonably consult with the client about the means by which to accomplish 

the client's objectives are to be accomplishedin the representation; 
 

(3) keep the client reasonably informed about the status ofsignificant 
developments relating to the matterrepresentation;  

 
(4) promptly comply with reasonable client requests for information necessary 

to keep the client reasonably informed as required by paragraph (a)(3); 
 

(5) promptly comply with reasonable client requests for access to significant 
documents necessary to keep the client reasonably informed as required 
by paragraph (a)(3), which the lawyer may satisfy by permitting the client 
to inspect the documents or by furnishing copies of the documents to the 
client; and 

 
(6) consult with the client about any relevant limitation on the lawyer's conduct 

when the lawyer knows that the client expects assistance not permitted by 
the Rules of Professional Conduct or other law. 

 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 

client to make informed decisions regarding the representation. 
 
(c) A lawyer shall promptly communicate to the lawyer's client: 
 

(1) All terms and conditions of any offer made to the client in a criminal 
matter; and 

 
(2) All amounts, terms, and conditions of any written offer of settlement made 

to the client in all other matters. 
 
 
Comment 
 
[1] Reasonable communication between the lawyer and the client is necessary for 

the client effectively to participate in the representation. 
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Communicating with Client 
 
[2] If these Rules require thatThis Rule is not intended to change a lawyer's duties to 

his or her clients. (See Bus. & Prof. Code, §6068, subd. (m), (n).) 
 
[2] Whether a particular decision about thedevelopment is significant will generally 

depend upon the surrounding facts and circumstances.  For example, a change 
in lawyer personnel might be a significant development depending on whether 
responsibility for overseeing the client's work is being changed, whether the new 
attorney will be performing a significant portion or aspect of the work, and 
whether staffing is being changed from what was promised to the client.  Other 
examples of significant developments may include the receipt of a demand for 
further discovery or a threat of sanctions, a change in an abstract of judgment or 
re-calculation of custody credits, and the loss or theft of information concerning 
the client's identity or information concerning the matter for which representation 
be made by the client, paragraph (a)(1) requires that the lawyer promptly consult 
with and secure the client's consent prior to taking action unless prior 
discussionsis being provided.  Depending upon the circumstances, a lawyer may 
also be obligated pursuant to paragraphs (a)(2) or (a)(3) to communicate with the 
client have resolved what action the client wants the lawyer to take. For example, 
a lawyer who receives from opposing counselconcerning the opportunity to 
engage in alternative dispute resolution processes.  Conversely, examples of 
developments or circumstances that generally are not significant include the 
payment of a motion fee and the application for or granting of an extension of 
time for a time period that does not materially prejudice the client's interest. 

 
[3] A lawyer may comply with paragraph (a)(5) by providing to the client copies of 

significant documents by electronic or other means.  A lawyer may agree with the 
client that the client assumes responsibility for the cost of copying significant 
documents the lawyer provides pursuant to paragraph (a)(5).  A lawyer must 
comply with paragraph (a)(5) without regard to whether the client has complied 
with an obligation to pay the lawyer's fees and costs.  This Rule is not intended to 
prohibit a claim for the recovery of the member's expense in any subsequent 
legal proceeding. 

 
[4] As used in paragraph (c), "client" includes a person who possesses the authority 

to accept an offer of settlement in a civil controversy or a proffered plea bargain 
in a criminal case must promptlyor plea, or, in a class action, all the named 
representatives of the class. 

 
[5] Because of the liberty interests involved in a criminal matter, paragraph (c)(1) 

requires that counsel in a criminal matter convey to the client all offers, whether 
written or oral. 

 
[6] Paragraph (c)(2) requires a lawyer to advise a client promptly of all written 

settlement offers, regardless of whether the offers are considered by the lawyer 

Back to Table of Contents

27



COMPARISON TO ABA MODEL RULE 

to be significant.  Notwithstanding paragraph (c)(2), a lawyer need not inform the 
client of itsthe substance unlessof a written offer of a settlement in a civil matter if 
the client has previously indicated that the proposal will be acceptable or 
unacceptable, or has previously authorized the lawyer to accept or to reject the 
offer. See Rule 1.2(a). 

 
[3] Paragraph (a)(2), and there has been no change in circumstances that requires 

the lawyer to reasonably consult with the client about the means to be used to 
accomplish the client's objectives. In some situations — depending on both the 
importance of the action under consideration and the feasibility of consulting with 
the client — this duty will require consultation prior to taking action. In other 
circumstances, such as during a trial when an immediate decision must be made, 
the exigency of the situation may require the lawyer to act without prior 
consultation. In such cases the lawyer must nonetheless act reasonably to inform 
the client of actions the lawyer has taken on the client's behalf.  Additionally, 
paragraph (a)(3) requires that the lawyer keep the client reasonably informed 
about the status of the matter, such as significant developments affecting the 
timing or the substance of the representation. 

 
[4] A lawyer's regular communication with clients will minimize the occasions on 

which a client will need to request information concerning the representation. 
When a client makes a reasonable request for information, however, paragraph 
(a)(4) requires prompt compliance with the request, or if a prompt response is not 
feasible, that the lawyer, or a member of the lawyer's staff, acknowledge receipt 
of the request and advise the client when a response may be expected. Client 
telephone calls should be promptly returned or acknowledged. 

 
Explaining Matters 
 
[5] The client should have sufficient information to participate intelligently in 

decisions concerning the objectives of the representation and the means by 
which they are to be pursued, to the extent the client is willing and able to do so. 
Adequacy of communication depends in part on the kind of advice or assistance 
that is involved. For example, when there is time to explain a proposal made in a 
negotiation, the lawyer should review all important provisions with the client 
before proceeding to an agreement. In litigation a lawyer should explain the 
general strategy and prospects of success and. See Rule 1.2(a). 

 
[7] Any oral offers of settlement made to the client in a civil matter must also be 

communicated if they are significant. 
 
[8] A lawyer ordinarily should consult the client on tactics that are likely to result in 

significant expense or to injure or coerce others. On the other hand, a lawyer 
ordinarily will not be expected to describe trial or negotiation strategy in detail. 
The guiding principle is that the lawyer should fulfill reasonable client 
expectations for information consistent with the duty to act in the client's best 
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interests, and the client's overall requirements as to the character of 
representation. In certain circumstances, such as when a lawyer asks a client to 
consent to a representation affected by a conflict of interest, the client must give 
informed consent, as defined in Rule 1.0(e). 

 
[6] Ordinarily,provide to the client the information tothat would be provided is that 

appropriate for a client who is a comprehending and responsible adult.  However, 
fully informingit can be impractical to inform the client fully according to this 
standard may be impracticable, for example, wheren the client is a child or 
suffers from diminished capacity. See Rule 1.14. When the client is an 
organization or group, it is often impossible or inappropriate to inform every one 
of its members about its legal affairs; ordinarily, the lawyer should address 
communications to the appropriate officials of the organization. See Rule 1.13.  
Where many routine matters are involved,The lawyer may arrange a system of 
limited or occasional reporting may be arranged with the client when many 
routine matters are involved. 

 
Withholding Information 
 
[79] In some circumstances, a lawyer may be justified in delaying transmission of 

information when the client would be likely to react imprudently to an immediate 
communication. Thus For example, a lawyer might withhold a psychiatric 
diagnosis of a client when the examining psychiatrist indicates that disclosure 
would harm the client.  A lawyer may not withhold information to serve the 
lawyer's own interest or convenience or the interests or convenience of another 
person. Rules or court orders governing litigation may provide that information 
supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs 
compliance with such rules or orders. 

 This Rule is not intended to require a lawyer to disclose to a client any information or 
document that a court order or non-disclosure agreement prohibits the lawyer from 
disclosing to that client.  This Rule is also not intended to override applicable statutory 
or decisional law requiring that certain information not be provided to criminal 
defendants who are clients of the lawyer. Compare Rule 1.16, comment ___. 
 
[10] This Rule is not intended to create, augment, diminish, or eliminate any 

application of the work product rule.  The obligation of the lawyer to provide work 
product to the client shall be governed by relevant statutory and decisional law. 
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Rule 1.5.1:  Financial Arrangements Among Lawyers 
 
(a) Lawyers who are not in the same law firm shall not divide a fee for legal services 

unless: 
 

(1) The lawyers enter into a written agreement to divide the fee; 
 

(2) The client has consented in writing, either at the time the lawyers enter into 
the agreement to divide the fee or as soon thereafter as reasonably 
practicable, after a full written disclosure to the client that a division of fees 
will be made, the identity of the lawyers who are parties to the division, and 
the terms of the division; and 

 
(3) The total fee charged by all lawyers is not increased solely by reason of the 

provision for division of fees. 
 
(b) Except as permitted in paragraph (a) of this Rule or Rule [1.17], a lawyer shall not 

compensate, give, or promise anything of value to another lawyer for the purpose of 
recommending or securing employment of the lawyer or the lawyer’s law firm by a 
client, or as a reward for having made a recommendation resulting in employment of 
the lawyer or the lawyer’s law firm by a client.  A lawyer’s offering of or giving a gift 
or gratuity to another lawyer who has made a recommendation resulting in the 
employment of the lawyer or the lawyer’s law firm shall not of itself violate this Rule, 
provided that the gift or gratuity was not offered in consideration of any promise, 
agreement, or understanding that such a gift or gratuity would be forthcoming or that 
referrals would be made or encouraged in the future. 

 
Comment 
 
[1] A division of a fee under paragraph (a) occurs when a lawyer pays to a lawyer who 
is not in the same law firm a portion of specific fees paid by a client.  For a discussion of 
criteria for determining whether a division of a fee under paragraph (a) has occurred, see 
Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2 536]; State Bar Formal Opn. 1994-
138. 
 
[2] Paragraph (a) is intended to apply to referral fees in which a lawyer, who does not 
work on the client’s matter, receives a portion of any fee paid to another lawyer who is not 
in the same law firm.  Paragraph (a) is also intended to apply to a division of a fee between 
lawyers who are not in the same law firm but who are working jointly for a client. 
 
[3] Paragraph (a) is intended to require both the lawyer dividing the fee and the lawyer 
receiving the division to comply with the requirements of the Rule. 
 
[4] Paragraph (a)(2) requires lawyers to make full disclosure to the client and obtain the 
client’s written consent when the lawyers enter into the agreement to divide the fee in order 
to address matters that may be of concern to the client, and that may not be addressed 
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adequately later in the engagement.  These concerns may include 1) whether the client is 
actually retaining a lawyer appropriate for the client’s matter or whether the lawyer’s 
involvement is based on the lawyer’s agreement to divide the fee; 2) whether the lawyer 
dividing the fee will devote sufficient time to the matter in light of the fact that the lawyer will 
be receiving a reduced fee; and 3) whether the client may prefer to negotiate a more 
favorable arrangement directly with the lawyer dividing the fee. 
 
[5] This Rule is not intended to apply to a division of fees pursuant to court order. 
 
[6] This Rule is not intended to subject a lawyer to discipline unless a lawyer actually 
pays the divided fee to a lawyer who is not in the same law firm without having complied 
with the requirements in paragraph (a). 
 
[7] Under Rule [1.5], a lawyer cannot enter into an agreement for, charge or collect an 
illegal or unconscionable fee.  Under Rule [1.5] a lawyer cannot divide or enter into an 
agreement to divide an illegal or unconscionable fee. 
 
[8] This Rule differs from ABA Model Rule 1.5(e) in that it does not require that the 
division be in proportion to the services performed by each lawyer, that each lawyer 
assume joint responsibility for the representation or that the client consent to the 
participation of the lawyers involved as required in Model Rule 1.5(e)(1) & (2). 
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Rule 2-2001.5.1:  Financial Arrangements Among Lawyers 
 
(Aa) A memberLawyers who are not in the same law firm shall not divide a fee for legal 

services with a lawyer who is not a partner of, associate of, or shareholder with the 
member unless: 

 
(1) The lawyers enter into a written agreement to divide the fee; 

 
(12) The client has consented in writing thereto after a full disclosure has been 

made in writing, either at the time the lawyers enter into the agreement to 
divide the fee or as soon thereafter as reasonably practicable, after a full 
written disclosure to the client that a division of fees will be made, the identity 
of the lawyers who are parties to the division, and the terms of suchthe 
division;  and 

 
(23) The total fee charged by all lawyers is not increased solely by reason of the 

provision for division of fees and is not unconscionable as that term is defined 
in rule 4-200. 

 
(Bb) Except as permitted in paragraph (Aa) of this rRule or rRule 2-300[1.17], a 

memberlawyer shall not compensate, give, or promise anything of value to 
anyanother lawyer for the purpose of recommending or securing employment of the 
memberlawyer or the member’slawyer’s law firm by a client, or as a reward for 
having made a recommendation resulting in employment of the memberlawyer or 
the member’slawyer’s law firm by a client.  A member’slawyer’s offering of or giving 
a gift or gratuity to anyanother lawyer who has made a recommendation resulting in 
the employment of the memberlawyer or the member’slawyer’s law firm shall not of 
itself violate this rRule, provided that the gift or gratuity was not offered in 
consideration of any promise, agreement, or understanding that such a gift or 
gratuity would be forthcoming or that referrals would be made or encouraged in the 
future. 

 
Comment 
 
[1] A division of a fee under paragraph (a) occurs when a lawyer pays to a lawyer who 
is not in the same law firm a portion of specific fees paid by a client.  For a discussion of 
criteria for determining whether a division of a fee under paragraph (a) has occurred, see 
Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2 536]; State Bar Formal Opn. 1994-
138. 
 
[2] Paragraph (a) is intended to apply to referral fees in which a lawyer, who does not 
work on the client’s matter, receives a portion of any fee paid to another lawyer who is not 
in the same law firm.  Paragraph (a) is also intended to apply to a division of a fee between 
lawyers who are not in the same law firm but who are working jointly for a client. 
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[3] Paragraph (a) is intended to require both the lawyer dividing the fee and the lawyer 
receiving the division to comply with the requirements of the Rule. 
 
[4] Paragraph (a)(2) requires lawyers to make full disclosure to the client and obtain the 
client’s written consent when the lawyers enter into the agreement to divide the fee in order 
to address matters that may be of concern to the client, and that may not be addressed 
adequately later in the engagement.  These concerns may include 1) whether the client is 
actually retaining a lawyer appropriate for the client’s matter or whether the lawyer’s 
involvement is based on the lawyer’s agreement to divide the fee; 2) whether the lawyer 
dividing the fee will devote sufficient time to the matter in light of the fact that the lawyer will 
be receiving a reduced fee; and 3) whether the client may prefer to negotiate a more 
favorable arrangement directly with the lawyer dividing the fee. 
 
[5] This Rule is not intended to apply to a division of fees pursuant to court order. 
 
[6] This Rule is not intended to subject a lawyer to discipline unless a lawyer actually 
pays the divided fee to a lawyer who is not in the same law firm without having complied 
with the requirements in paragraph (a). 
 
[7] Under Rule [1.5], a lawyer cannot enter into an agreement for, charge or collect an 
illegal or unconscionable fee.  Under Rule [1.5] a lawyer cannot divide or enter into an 
agreement to divide an illegal or unconscionable fee. 
 
[8] This Rule differs from ABA Model Rule 1.5(e) in that it does not require that the 
division be in proportion to the services performed by each lawyer, that each lawyer 
assume joint responsibility for the representation or that the client consent to the 
participation of the lawyers involved as required in Model Rule 1.5(e)(1) & (2). 
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Rule 1.5.1:  Financial Arrangements Among Lawyers 
 
(ea) A division of a fee between lLawyers who are not in the same law firm may be made 

only if:shall not divide a fee for legal services unless: 
 

(1) the division is in proportion to the services performed by each lawyer or each 
lawyer assumes joint responsibility for the representation;  

 
(2) the client agrees to the arrangement, including the share each lawyer will 

receive, and the agreement is confirmed in writing; and 
 

(3) the total fee is reasonable. 
 

(1) The lawyers enter into a written agreement to divide the fee; 
 

(2) The client has consented in writing, either at the time the lawyers enter into 
the agreement to divide the fee or as soon thereafter as reasonably 
practicable, after a full written disclosure to the client that a division of fees 
will be made, the identity of the lawyers who are parties to the division, and 
the terms of the division; and 

 
(3) The total fee charged by all lawyers is not increased solely by reason of the 

provision for division of fees. 
 
(b) Except as permitted in paragraph (a) of this Rule or Rule 1.17, a lawyer shall not 

compensate, give, or promise anything of value to another lawyer for the purpose of 
recommending or securing employment of the lawyer or the lawyer’s law firm by a 
client, or as a reward for having made a recommendation resulting in employment of 
the lawyer or the lawyer’s law firm by a client.  A lawyer’s offering of or giving a gift 
or gratuity to another lawyer who has made a recommendation resulting in the 
employment of the lawyer or the lawyer’s law firm shall not of itself violate this Rule, 
provided that the gift or gratuity was not offered in consideration of any promise, 
agreement, or understanding that such a gift or gratuity would be forthcoming or that 
referrals would be made or encouraged in the future. 

 
Comment 
 
[1] A division of a fee under paragraph (a) occurs when a lawyer pays to a lawyer who 
is not in the same law firm a portion of specific fees paid by a client.  For a discussion of 
criteria for determining whether a division of a fee under paragraph (a) has occurred, see 
Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2 536]; State Bar Formal Opn. 1994-
138. 
 
[2] Paragraph (a) is intended to apply to referral fees in which a lawyer, who does not 
work on the client’s matter, receives a portion of any fee paid to another lawyer who is not 
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in the same law firm.  Paragraph (a) is also intended to apply to a division of a fee between 
lawyers who are not in the same law firm but who are working jointly for a client. 
 
[3] Paragraph (a) is intended to require both the lawyer dividing the fee and the lawyer 
receiving the division to comply with the requirements of the Rule. 
 
[4] Paragraph (a)(2) requires lawyers to make full disclosure to the client and obtain the 
client’s written consent when the lawyers enter into the agreement to divide the fee in order 
to address matters that may be of concern to the client, and that may not be addressed 
adequately later in the engagement.  These concerns may include 1) whether the client is 
actually retaining a lawyer appropriate for the client’s matter or whether the lawyer’s 
involvement is based on the lawyer’s agreement to divide the fee; 2) whether the lawyer 
dividing the fee will devote sufficient time to the matter in light of the fact that the lawyer will 
be receiving a reduced fee; and 3) whether the client may prefer to negotiate a more 
favorable arrangement directly with the lawyer dividing the fee. 
 
[5] This Rule is not intended to apply to a division of fees pursuant to court order. 
 
[6] This Rule is not intended to subject a lawyer to discipline unless a lawyer actually 
pays the divided fee to a lawyer who is not in the same law firm without having complied 
with the requirements in Paragraph (a). 
 
[7] A division of fee is a single billing to a client covering the fee of two or more lawyers 
who are not in the same firm. A division of fee facilitates association of more than one 
lawyer in a matter in which neither alone could serve the client as well, and most often is 
used when the fee is contingent and the division is between a referring lawyer and a trial 
specialist.  Paragraph (e) permits the lawyers to divide a fee on either on the basis of the 
proportion of services they render or if each lawyer assumes responsibility for the 
representation as a whole. and In addition, the client must agree to the arrangement, 
including the share that each lawyer is to receive, and the agreement must be confirmed in 
writing. Contingent fee agreements must be in a writing signed by the client and must 
otherwise comply with paragraph (c) of this Rule. Joint responsibility for the representation 
entails financial and ethical responsibility for the representation as if the lawyers were 
associated in a partnership. A lawyer should only refer a matter to a lawyer whom the 
referring lawyer reasonably believes is competent to handle the matter. See Rule 1.1. 
 
[7] Under Rule 1.5, a lawyer cannot enter into an agreement for, charge or collect an 
illegal or unconscionable fee.  Under Rule 1.5 a lawyer cannot divide or enter into an 
agreement to divide an illegal or unconscionable fee. 
 
[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the 
future for work done when lawyers were previously associated in a law firm. 
 
[8] This Rule differs from ABA Model Rule 1.5(e) in that it does not require that the 
division be in proportion to the services performed by each lawyer, that each lawyer 
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assume joint responsibility for the representation or that the client consent to the 
participation of the lawyers involved as required in Model Rule 1.5(e)(1) & (2). 
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Rule 1.8.8:  Limiting Liability to Client 
 
A lawyer shall not: 
 
(a) Contract with a client prospectively limiting the lawyer’s liability to the client for 

the lawyer’s professional malpractice; or 
 
(b) Settle a claim or potential claim for the lawyer’s liability to a client or former client 

for the lawyer’s professional malpractice, unless the client or former client is 
either: 

 
(1) represented by independent counsel concerning the settlement; or  
 
(2) advised in writing by the lawyer to seek the advice of an independent 

lawyer of the client’s choice regarding the settlement and is given a 
reasonable opportunity to seek that advice. 

 
Comment 
 
[1] This Rule prohibits lawyers from settling claims and potential claims for 
malpractice without complying with the requirements of the Rule.  In view of the danger 
that a lawyer will take unfair advantage of an unrepresented client or former client, the 
lawyer must first advise such a person in writing to seek independent representation in 
connection with such a settlement.  In addition, the lawyer must give the client or former 
client a reasonable opportunity to find and consult independent counsel. 
 
[2] This Rule does not prohibit a lawyer from entering into an agreement with the 
client to arbitrate legal malpractice claims. See, e.g., Powers v. Dickson, Carlson & 
Campillo (1997) 54 Cal.App.4th 1102 [63 Cal.Rptr.2d 261]; Lawrence v. Walzer & 
Gabrielson (1989) 207 Cal.App.3d 1501 [256 Cal.Rptr. 6].  Nor does this Rule limit the 
ability of lawyers to practice in the form of a limited-liability entity. [Placeholder for cross-
reference to Task Force’s proposed Rule Of Professional Conduct re disclosing 
insurance coverage]. 
 
[3] Paragraph (b) addresses only particular aspects of agreements that limit a 
lawyer’s liability to a client or former client.  It is not intended to override any obligation 
the lawyer might have under other law.   
 
[4] This Rule is not intended to apply to customary qualifications and limitations in 
legal opinions and memoranda, nor is it intended to prevent a lawyer from reasonably 
limiting the scope of the lawyer’s representation. (See Rule [1.2].) 
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Rule 3-4001.8.8:  Limiting Liability to Client  
 
A memberlawyer shall not: 
 
(a) Contract with a client prospectively limiting the member'slawyer's liability to the 

client for the member'slawyer's professional malpractice; or 
 
(b) Settle a claim or potential claim for the member'slawyer's liability to thea client or 

former client for the member'slawyer's professional malpractice, unless the client 
is informed in writing that the client mayor former client is either: 

 
(1) represented by independent counsel concerning the settlement; or  

 
(2) advised in writing by the lawyer to seek the advice of an independent 

lawyer of the client's choice regarding the settlement and is given a 
reasonable opportunity to seek that advice. 

 
Discussion: Comment 
 
[1] This Rule prohibits lawyers from settling claims and potential claims for 

malpractice without complying with the requirements of the Rule.  In view of the 
danger that a lawyer will take unfair advantage of an unrepresented client or 
former client, the lawyer must first advise such a person in writing to seek 
independent representation in connection with such a settlement.  In addition, the 
lawyer must give the client or former client a reasonable opportunity to find and 
consult independent counsel. 

 
[2] This Rule does not prohibit a lawyer from entering into an agreement with the 

client to arbitrate legal malpractice claims. See, e.g., Powers v. Dickson, Carlson 
& Campillo (1997) 54 Cal.App.4th 1102 [63 Cal.Rptr.2d 261]; Lawrence v. Walzer 
& Gabrielson (1989) 207 Cal.App.3d 1501 [256 Cal.Rptr. 6].  Nor does this Rule 
limit the ability of lawyers to practice in the form of a limited-liability entity. 
[Placeholder for cross-reference to Task Force's proposed Rule Of Professional 
Conduct re disclosing insurance coverage]. 

 
[3] Paragraph (b) addresses only particular aspects of agreements that limit a 

lawyer's liability to a client or former client.  It is not intended to override any 
obligation the lawyer might have under other law.   

 
[4] This Rule is not intended to apply to customary qualifications and limitations in 

legal opinions and memoranda, nor is it intended to prevent a memberlawyer 
from reasonably limiting the scope of the member's employment orlawyer's 
representation. (See Rule [1.2].) 
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Rule 1.8.10:  Sexual Relations With Client 
 
(a) For purposes of this Rule, “sexual relations” means sexual intercourse or the 

touching of an intimate part of another person for the purpose of sexual arousal, 
gratification, or abuse. 

 
(b) A lawyer shall not: 
 

(1) Require or demand sexual relations with a client incident to or as a condition 
of any professional representation; or 

 
(2) Employ coercion, intimidation, or undue influence in entering into sexual 

relations with a client; or 
 

(3) Continue representation of a client with whom the lawyer has sexual relations 
if such sexual relations cause the lawyer to perform legal services 
incompetently in violation of Rule 1.1, or if the sexual relations would, or 
would be likely to, damage or prejudice the client’s matter. 

 
(c) Paragraphs (b)(1) and (b)(2) shall not apply to sexual relations between lawyers and 

their spouses or persons in an equivalent domestic relationship,  or to ongoing 
consensual sexual relations which predate the initiation of the lawyer-client 
relationship. 

 
(d) Where a lawyer in a firm has sexual relations with a client but does not participate in 

the representation of that client, the lawyers in the firm shall not be subject to 
discipline under this Rule solely because of the occurrence of such sexual relations. 

 
Comment 
 
[1] This Rule is intended to prohibit sexual exploitation by a lawyer in the course of a 
professional representation. Often, based upon the nature of the underlying representation, 
a client exhibits great emotional vulnerability and dependence upon the advice and 
guidance of counsel. Attorneys owe the utmost duty of good faith and fidelity to clients. 
(See, e.g., Greenbaum v. State Bar (1976) 15 Cal.3d 893, 903 [126 Cal.Rptr. 785]; Alkow 
v. State Bar (1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; Cutler v. State Bar (1969) 71 
Cal.2d 241, 251 [78 Cal.Rptr 172]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 
Cal.Rptr. 657].)  The relationship between an attorney and client is a fiduciary relationship 
of the very highest character, and all dealings between an attorney and client that are 
beneficial to the attorney will be closely scrutinized with the utmost strictness for unfairness. 
(See, e.g., Giovanazzi v. State Bar (1980) 28 Cal.3d 465, 472 [169 Cal Rptr. 581]; Benson 
v. State Bar (1975) 13 Cal.3d 581, 586 [119 Cal.Rptr. 297]; Lee v. State Bar (1970) 2 
Cal.3d 927, 939 [88 Cal.Rptr. 361]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 
Cal.Rptr. 657].) Where attorneys exercise undue influence over clients or take unfair 
advantage of clients, discipline is appropriate. (See, e.g., Magee v. State Bar (1962) 58 
Cal.2d 423 [24 Cal.Rptr. 839]; Lantz v. State Bar (1931) 212 Cal. 213 [298 P. 497].)  In all 
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client matters, a lawyer must keep clients’ interests paramount in the course of the lawyer’s 
representation. 
 
[2] When the client is an organization, this Rule is applicable to a lawyer for the 
organization (whether inside counsel or outside counsel) who has sexual relations with a 
constituent of the organization who supervises, directs or regularly consults with that lawyer 
concerning the organization’s legal matters. (See Rule [1.13].) 
 
[3] Although paragraph (c) excludes representation of certain clients from the scope of 
this Rule, the exclusion is not intended to preclude the applicability of other Rules of 
Professional Conduct, including Rule 1.1 and Rule [re: conflicts of interest]. 
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Rule 1.8.10: 3-120 Sexual Relations With Client 
 
(Aa) For purposes of this rule, “sexual relations” means sexual intercourse or the 

touching of an intimate part of another person for the purpose of sexual arousal, 
gratification, or abuse. 

 
(Bb) A memberlawyer shall not: 
 

(1) Require or demand sexual relations with a client incident to or as a condition 
of any professional representation; or 

 
(2) Employ coercion, intimidation, or undue influence in entering into sexual 

relations with a client; or 
 

(3) Continue representation of a client with whom the memberlawyer has sexual 
relations if such sexual relations cause the memberlawyer to perform legal 
services incompetently in violation of rule 3-110. Rule 1.1, or if the sexual 
relations would, or would be likely to, damage or prejudice the client’s matter. 

 
(C) Paragraph (B (c) Paragraphs (b)(1) and (b)(2) shall not apply to sexual relations 

between memberslawyers and their spouses or persons in an equivalent domestic 
relationship,  or to ongoing consensual sexual relationshipsrelations which predate 
the initiation of the lawyer-client relationship. 

 
(Dd) Where a lawyer in a firm has sexual relations with a client but does not participate in 

the representation of that client, the lawyers in the firm shall not be subject to 
discipline under this rule solely because of the occurrence of such sexual relations. 

 
Discussion:Comment 
 
[1] This Rule 3-120 is intended to prohibit sexual exploitation by a lawyer in the course 
of a professional representation. Often, based upon the nature of the underlying 
representation, a client exhibits great emotional vulnerability and dependence upon the 
advice and guidance of counsel. Attorneys owe the utmost duty of good faith and fidelity to 
clients. (See, e.g., Greenbaum v. State Bar (1976) 15 Cal.3d 893, 903 [126 Cal.Rptr. 785]; 
Alkow v. State Bar (1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; Cutler v. State Bar (1969) 
71 Cal.2d 241, 251 [78 Cal.Rptr 172]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 
Cal.Rptr. 657].)  The relationship between an attorney and client is a fiduciary relationship 
of the very highest character, and all dealings between an attorney and client that are 
beneficial to the attorney will be closely scrutinized with the utmost strictness for unfairness. 
(See, e.g., Giovanazzi v. State Bar (1980) 28 Cal.3d 465, 472 [169 Cal Rptr. 581]; Benson 
v. State Bar (1975) 13 Cal.3d 581, 586 [119 Cal.Rptr. 297]; Lee v. State Bar (1970) 2 
Cal.3d 927, 939 [88 Cal.Rptr. 361]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 
Cal.Rptr. 657].) Where attorneys exercise undue influence over clients or take unfair 
advantage of clients, discipline is appropriate. (See, e.g., Magee v. State Bar (1962) 58 
Cal.2d 423 [24 Cal.Rptr. 839]; Lantz v. State Bar (1931) 212 Cal. 213 [298 P. 497].)  In all 
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client matters, a member is advised tolawyer must keep clients’ interests paramount in the 
course of the member’slawyer’s representation. 
 
For purposes of this rule, if[2] When the client is an organization, any individual 
overseeing the representation shall be deemed to be the client. (See rule 3-600.) this Rule 
is applicable to a lawyer for the organization (whether inside counsel or outside counsel) 
who has sexual relations with a constituent of the organization who supervises, directs or 
regularly consults with that lawyer concerning the organization’s legal matters. (See Rule 
[1.13].) 
 
[3] Although paragraph (Cc) excludes representation of certain clients from the scope of 
rthis Rule 3-120, suchthe exclusion is not intended to preclude the applicability of other 
Rules of Professional Conduct, including rule 3-110. Rule 1.1 and Rule [re: conflicts of 
interest]. 
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Rule 1.8(j) Conflicts of Interest; Current Clients; Specific Rules Rule 1.8.10:  Sexual 
Relations With Client 
 
(a) For purposes of this rule, “sexual relations” means sexual intercourse or the 

touching of an intimate part of another person for the purpose of sexual arousal, 
gratification, or abuse. 

 
(b) A lawyer shall not have: 
 

(1) Require or demand sexual relations with a client unless a consensual sexual 
relationship existed between them when the client-lawyer relationship 
commenced. incident to or as a condition of any professional representation; 
or 

 
(2) Employ coercion, intimidation, or undue influence in entering into sexual 

relations with a client; or 
 

(3) Continue representation of a client with whom the lawyer has sexual relations 
if such sexual relations cause the lawyer to perform legal services 
incompetently in violation of Rule 1.1, or if the sexual relations would, or 
would be likely to, damage or prejudice the client’s matter. 

 
(c) Paragraphs (b)(1) and (b)(2) shall not apply to sexual relations between lawyers and 

their spouses or persons in an equivalent domestic relationship, or to ongoing 
consensual sexual relations which predate the initiation of the lawyer-client 
relationship. 

 
(d) Where a lawyer in a firm has sexual relations with a client but does not participate in 

the representation of that client, the lawyers in the firm shall not be subject to 
discipline under this rule solely because of the occurrence of such sexual relations. 

 
Comment 
 
Client-Lawyer Sexual Relationships 
 
[1] This Rule is intended to prohibit sexual exploitation by a lawyer in the course of a 
professional representation. Often, based upon the nature of the underlying representation, 
a client exhibits great emotional vulnerability and dependence upon the advice and 
guidance of counsel. Attorneys owe the utmost duty of good faith and fidelity to clients. 
(See, e.g., Greenbaum v. State Bar (1976) 15 Cal.3d 893, 903 [126 Cal.Rptr. 785]; Alkow 
v. State Bar (1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; Cutler v. State Bar (1969) 71 
Cal.2d 241, 251 [78 Cal.Rptr 172]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 
Cal.Rptr. 657].)  The relationship between lawyeran attorney and client is a fiduciary one in 
which the lawyer occupies the highest position of trust and confidence. The relationship is 
almost always unequal; thus, a sexual relationship between lawyer and client can involve 
unfair exploitation of the lawyer's fiduciary role, in violation of the lawyer's basic ethical 
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obligation not to use the trust of the client to the client's disadvantage. In addition, such a 
relationship presents a significant danger that, becauserelationship of the very highest 
character, and all dealings between an attorney and client that are beneficial to the attorney 
will be closely scrutinized with the utmost strictness for unfairness. (See, e.g., Giovanazzi v. 
State Bar (1980) 28 Cal.3d 465, 472 [169 Cal Rptr. 581]; Benson v. State Bar (1975) 13 
Cal.3d 581, 586 [119 Cal.Rptr. 297]; Lee v. State Bar (1970) 2 Cal.3d 927, 939 [88 
Cal.Rptr. 361]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 Cal.Rptr. 657].) Where 
attorneys exercise undue influence over clients or take unfair advantage of clients, 
discipline is appropriate. (See, e.g., Magee v. State Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 
839]; Lantz v. State Bar (1931) 212 Cal. 213 [298 P. 497].)  In all client matters, a lawyer 
must keep clients’ interests paramount in the course of the lawyer’s representation. 
lawyer's emotional involvement, the lawyer will be unable to represent the client without 
impairment of the exercise of independent professional judgment. Moreover, a blurred line 
between the professional and personal relationships may make it difficult to predict to what 
extent client confidences will be protected by the attorney-client evidentiary privilege, since 
client confidences are protected by privilege only when they are imparted in the context of 
the client-lawyer relationship. Because of the significant danger of harm to client interests 
and because the client's own emotional involvement renders it unlikely that the client could 
give adequate informed consent, this Rule prohibits the lawyer from having sexual relations 
with a client regardless of whether the relationship is consensual and regardless of the 
absence of prejudice to the client. 
 
[18] Sexual relationships that predate the client-lawyer relationship are not prohibited. 
Issues relating to the exploitation of the fiduciary relationship and client dependency are 
diminished when the sexual relationship existed prior to the commencement of the 
client-lawyer relationship. However, before proceeding with the representation in these 
circumstances, the lawyer should consider whether the lawyer's ability to represent the 
client will be materially limited by the relationship. See Rule 1.7(a)(2). 
 
[2] When the client is an organization, paragraph (j) of this Rule prohibitsis applicable to 
a lawyer for the organization (whether inside counsel or outside counsel) from having awho 
has sexual relationshiprelations with a constituent of the organization who supervises, 
directs or regularly consults with that lawyer concerning the organization'’s legal matters. 
(See Rule 1.13.) 
 
[3] Although paragraph (c) excludes representation of certain clients from the scope of 
this Rule, the exclusion is not intended to preclude the applicability of other Rules of 
Professional Conduct, including Rule 1.1 and Rule [re:conflicts of interest]. 
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Rule 2.4:  Lawyer as Third-Party Neutral 
 
(a) A lawyer serves as a third-party neutral when the lawyer is engaged to assist 

impartially two or more persons who are not clients of the lawyer to reach a 
resolution of a dispute, or other matter, that has arisen between them.  Service as a 
third-party neutral may include service as an a neutral arbitrator, a mediator or in 
such other capacity as will enable the lawyer to assist the parties to resolve the 
matter. 

 
(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the 

lawyer is not representing them.  When the lawyer knows or reasonably should 
know that a party does not understand the lawyer’s role in the matter, the lawyer 
shall explain the difference between the lawyer’s role as a third-party neutral and a 
lawyer’s role as one who represents a client. 

 
(c) A lawyer serving as a third-party neutral in any mediation or any settlement 

conference shall comply with Rules 1620.5 [impartiality, conflicts of interest, 
disclosure, and withdrawal], 1620.6(b) and (d) [truthful representation of 
background; assessment of skills; withdrawal], 1620.8 [marketing], and 1620.9 
[compensation and gifts] of the Judicial Council Standards for Mediators in Court 
Connected Mediation Programs. A lawyer serving as a third-party neutral in a 
mediation shall also comply with Rule 1620.4 [confidentiality] of those Standards. 

 
(d) A lawyer serving as a neutral arbitrator pursuant to an arbitration agreement shall 

comply with standards 5 [general duty], 6 [duty to refuse appointment], 7 
[disclosure], 8 [additional disclosures in consumer arbitrations administered by a 
provider organization], 9 [Arbitrators’ duty to inform themselves about matters to be 
disclosed], 10 [disqualification], 11 [duty to refuse gift, request, or favor], 12 [duties 
and limitations regarding future professional relationships or employment], 14 [ex 
parte communications], 15 [confidentiality], 16 [compensation], and 17 [marketing] of 
the Judicial Council Ethics Standards for Neutral Arbitrators in Contractual 
Arbitration. 

 
Comment 
 
[1] Alternative dispute resolution has become a substantial part of the civil justice 
system.  Aside from representing clients in dispute-resolution processes, lawyers often 
serve as third-party neutrals.  A third-party neutral is a person, such as a mediator, neutral 
arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented, in 
the resolution of a dispute or in the arrangement of a transaction.  Whether a third-party 
neutral serves primarily as a facilitator, evaluator or decisionmaker depends on the 
particular process that is either selected by the parties or mandated by a court.  
 
[2] The role of a third-party neutral is not unique to lawyers, although, in some 
court-connected contexts, only lawyers are allowed to serve in this role or to handle certain 
types of cases.  In performing this role, the lawyer may be subject to court rules or other 
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law that apply either to third-party neutrals generally or to lawyers serving as third-party 
neutrals.  Lawyer-neutrals may also be subject to various codes of ethics, such as the 
Judicial Council Standards for Mediators in Court Connected Mediation Programs or the 
Judicial Council Ethics Standards for Neutral Arbitrators in Contractual Arbitration.  See  
Comment [6] and Comment [7]. 
 
[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may 
experience unique problems as a result of differences between the role of a third-party 
neutral and a lawyer’s service as a client representative.  The potential for confusion is 
significant when the parties are unrepresented in the process.  Thus, paragraph (b) 
requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing 
them.  For some parties, particularly parties who frequently use dispute-resolution 
processes, this information will be sufficient.  For others, particularly those who are using 
the process for the first time, more information will be required.  Where appropriate, the 
lawyer should inform unrepresented parties of the important differences between the 
lawyer’s role as third-party neutral and a lawyer’s role as a client representative, including 
the inapplicability of the attorney-client evidentiary privilege. 
 
[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as 
a lawyer representing a client in the same matter.   Depending upon the circumstances of 
the matter, a conflict of interest may preclude the lawyer from accepting the representation. 
 Cf. Cho v. Superior Court (1995) 39 Cal. App.4th 113 [45 Cal.Rptr.2d 863] (former judge 
who was hired by defendant disqualified where judge had received ex parte confidential 
information from plaintiff while presiding over the same action, and screening would not be 
effective to avoid imputed disqualification of defendant’s firm.) 
 
[5] Lawyers who represent clients in alternative dispute-resolution processes are 
governed by the Rules of Professional Conduct and the State Bar Act.  
 
[6] Paragraph (c) is intended to permit discipline of a lawyer who fails to comply with 
certain enumerated Judicial Council mediator standards whenever the lawyer is serving as 
a third-party neutral in a mediation or settlement conference. As indicated in paragraph (c), 
Rule 1620.4 [confidentiality] of the mediator standards is intended to apply to a lawyer 
serving in a mediation but it is not intended to apply to a lawyer serving in a settlement 
conference (see Evidence Code section 1117 and Rule 222 of the California Rules of 
Court). 
 
[7] Paragraph (d) is intended to permit  discipline of a lawyer who fails to comply with 
certain enumerated Judicial Council arbitration ethics standards promulgated pursuant to 
Code of Civil Procedure, section 1281.85 whenever the lawyer is serving as a third-party 
neutral arbitrator pursuant to an arbitration agreement.  
 
[8] Nothing in this Rule shall be deemed to limit the applicability of any other rule or law. 
 
[9] This Rule is not intended to apply to temporary judges, referees or court-appointed 
arbitrators.  See Rule 2.4.1.  
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Rule 2.4:  Lawyer Serving as Third-pParty Neutral. 
 
(a) A lawyer serves as a third-party neutral when the lawyer assistsis engaged to assist 

impartially two or more persons who are not clients of the lawyer to reach a 
resolution of a dispute, or other matter, that has arisen between them.  Service as a 
third-party neutral may include service as an a neutral arbitrator, a mediator or in 
such other capacity as will enable the lawyer to assist the parties to resolve the 
matter. 

 
(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the 

lawyer is not representing them.  When the lawyer knows or reasonably should 
know that a party does not understand the lawyer’s role in the matter, the lawyer 
shall explain the difference between the lawyer’s role as a third-party neutral and a 
lawyer’s role as one who represents a client. 

 
(c) A lawyer serving as a third-party neutral in any mediation or any settlement 

conference shall comply with Rules 1620.5 [impartiality, conflicts of interest, 
disclosure, and withdrawal], 1620.6(b) and (d) [truthful representation of 
background; assessment of skills; withdrawal], 1620.8 [marketing], and 1620.9 
[compensation and gifts] of the Judicial Council Standards for Mediators in Court 
Connected Mediation Programs. A lawyer serving as a third-party neutral in a 
mediation shall also comply with Rule 1620.4 [confidentiality] of those Standards. 

 
(d) A lawyer serving as a neutral arbitrator pursuant to an arbitration agreement shall 

comply with standards 5 [general duty], 6 [duty to refuse appointment], 7 
[disclosure], 8 [additional disclosures in consumer arbitrations administered by a 
provider organization], 9 [Arbitrators’ duty to inform themselves about matters to be 
disclosed], 10 [disqualification], 11 [duty to refuse gift, request, or favor], 12 [duties 
and limitations regarding future professional relationships or employment], 14 [ex 
parte communications], 15 [confidentiality], 16 [compensation], and 17 [marketing] of 
the Judicial Council Ethics Standards for Neutral Arbitrators in Contractual 
Arbitration. 

 
Comment 
 
[1] Alternative dispute resolution has become a substantial part of the civil justice 
system.  Aside from representing clients in dispute-resolution processes, lawyers often 
serve as third-party neutrals.  A third-party neutral is a person, such as a mediator, neutral 
arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented, in 
the resolution of a dispute or in the arrangement of a transaction.  Whether a third-party 
neutral serves primarily as a facilitator, evaluator or decisionmaker depends on the 
particular process that is either selected by the parties or mandated by a court.  
 
[2] The role of a third-party neutral is not unique to lawyers, although, in some 
court-connected contexts, only lawyers are allowed to serve in this role or to handle certain 
types of cases.  In performing this role, the lawyer may be subject to court rules or other 
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law that apply either to third-party neutrals generally or to lawyers serving as third-party 
neutrals.  Lawyer-neutrals may also be subject to various codes of ethics, such as the 
Code of Ethics for Arbitration in Commercial Disputes prepared by a joint committee of the 
American Bar Association and the American Arbitration Association or the Model Standards 
of Conduct for Mediators jointly prepared by the American Bar Association, the American 
Arbitration Association and the Society of Professionals in Dispute ResolutionJudicial 
Council Standards for Mediators in Court Connected Mediation Programs or the Judicial 
Council Ethics Standards for Neutral Arbitrators in Contractual Arbitration.  See  Comment 
[6] and Comment [7]. 
 
[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may 
experience unique problems as a result of differences between the role of a third-party 
neutral and a lawyer’s service as a client representative.  The potential for confusion is 
significant when the parties are unrepresented in the process.  Thus, paragraph (b) 
requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing 
them.  For some parties, particularly parties who frequently use dispute-resolution 
processes, this information will be sufficient.  For others, particularly those who are using 
the process for the first time, more information will be required.  Where appropriate, the 
lawyer should inform unrepresented parties of the important differences between the 
lawyer’s role as third-party neutral and a lawyer’s role as a client representative, including 
the inapplicability of the attorney-client evidentiary privilege. The extent of disclosure 
required under this paragraph will depend on the particular parties involved and the subject 
matter of the proceeding, as well as the particular features of the dispute-resolution process 
selected. 
 
[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as 
a lawyer representing a client in the same matter. The conflicts of interest that arise for both 
the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12.  Depending 
upon the circumstances of the matter, a conflict of interest may preclude the lawyer from 
accepting the representation.  Cf. Cho v. Superior Court (1995) 39 Cal. App.4th 113 [45 
Cal.Rptr.2d 863] (former judge who was hired by defendant disqualified where judge had 
received ex parte confidential information from plaintiff while presiding over the same 
action, and screening would not be effective to avoid imputed disqualification of defendant’s 
firm.) 
 
[5] Lawyers who represent clients in alternative dispute-resolution processes are 
governed by the Rules of Professional Conduct. When the dispute-resolution process takes 
place before a tribunal, as in binding arbitration (see Rule 1.0(m)), the lawyer’s duty of 
candor is governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the 
third-party neutral and other parties is governed by Rule 4.1. and the State Bar Act.  
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[6] Paragraph (c) is intended to permit discipline of a lawyer who fails to comply with 
certain enumerated Judicial Council mediator standards whenever the lawyer is serving as 
a third-party neutral in a mediation or settlement conference. As indicated in paragraph (c), 
Rule 1620.4 [confidentiality] of the mediator standards is intended to apply to a lawyer 
serving in a mediation but it is not intended to apply to a lawyer serving in a settlement 
conference (see Evidence Code section 1117 and Rule 222 of the California Rules of 
Court). 
 
[7] Paragraph (d) is intended to permit  discipline of a lawyer who fails to comply with 
certain enumerated Judicial Council arbitration ethics standards promulgated pursuant to 
Code of Civil Procedure, section 1281.85 whenever the lawyer is serving as a third-party 
neutral arbitrator pursuant to an arbitration agreement.  
 
[8] Nothing in this Rule shall be deemed to limit the applicability of any other rule or law. 
 
[9] This Rule is not intended to apply to temporary judges, referees or court-appointed 
arbitrators.  See Rule 2.4.1. 
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Rule 2.4.1:  Lawyer as Temporary Judge, Referee, or Court-Appointed Arbitrator. 
  
A lawyer who is serving as a temporary judge, referee, or court-appointed arbitrator, and is 
subject to Canon 6D of the Code of Judicial Ethics, shall comply with the terms of that 
canon. 
 
Comment 
 
[1] This Rule is intended to permit the State Bar to discipline lawyers who violate 
applicable portions of the Code of Judicial Ethics while acting in a judicial or quasi-judicial 
capacity pursuant to an order or appointment by a court. 
 
[2] Nothing in this Rule shall be deemed to limit the applicability of any other rule or law. 
 
[3] This Rule is not intended to apply to a lawyer serving as a third-party neutral in a 
mediation or a settlement conference, or as a neutral arbitrator pursuant to an arbitration 
agreement. See Rule 2.4. 
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Rule 1-7102.4.1:   MemberLawyer as Temporary Judge, Referee, or Court-Appointed 
Arbitrator. 
 
A memberlawyer who is serving as a temporary judge, referee, or court-appointed 
arbitrator, and is subject underto Canon 6D of the Code of Judicial Ethics to Canon 6D, 
shall comply with the terms of that canon. 
 
DiscussionComment 
 
[1] This rRule is intended to permit the State Bar to discipline memberslawyers who 
violate applicable portions of the Code of Judicial Ethics while acting in a judicial or 
quasi-judicial capacity pursuant to an order or appointment by a court. 
 
[2] Nothing in this Rrule 1-710 shall be deemed to limit the applicability of any other rule 
or law. 
 
[3] This Rule is not intended to apply to a lawyer serving as a third-party neutral in a 
mediation or a settlement conference, or as a neutral arbitrator pursuant to an arbitration 
agreement. See Rule 2.4. 
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Rule 2.4.2:  Lawyer as Candidate for Judicial Office 
 
(a) A lawyer who is a candidate for judicial office in California shall comply with Canon 5 

of the Code of Judicial Ethics. 
 
(b) For purposes of this Rule, “candidate for judicial office” means a lawyer seeking 

judicial office by election or appointment.  The determination of when a lawyer is a 
candidate for judicial office by election is defined in the terminology section of the 
California Code of Judicial Ethics.  A lawyer commences to become a candidate for 
judicial office by appointment at the time of first submission of an application or 
personal data questionnaire to the appointing authority.  A lawyer’s duty to comply 
with paragraph (a) shall end when the lawyer announces withdrawal of the lawyer’s 
candidacy or when the results of the election are final, whichever occurs first, or 
when the lawyer advises the appointing authority of the withdrawal of the lawyer’s 
application. 

 
Discussion: 
 
[1] This Rule applies to lawyers who are candidates for election to judicial office and to 
lawyers who have applied for appointment to judicial office. (See California Code of Judicial 
Ethics, Canon 5B.) 
 
[2] Nothing in this Rule shall be deemed to limit the applicability of any other rule or law. 
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Rule 1-700  Member2.4.2:  Lawyer as Candidate for Judicial Office 
 
(Aa) A memberlawyer who is a candidate for judicial office in California shall comply 

with Canon 5 of the Code of Judicial Ethics. 
 
(Bb) For purposes of this rRule, “candidate for judicial office” means a memberlawyer 

seeking judicial office by election or appointment.  The determination of when a 
memberlawyer is a candidate for judicial office by election is defined in the 
terminology section of the California Code of Judicial Ethics.  A memberlawyer 
commences to become a candidate for judicial office by appointment at the time 
of first submission of an application or personal data questionnaire to the 
appointing authority.  A member’slawyer’s duty to comply with paragraph (Aa) 
shall end when the memberlawyer announces withdrawal of the 
member’slawyer’s candidacy or when the results of the election are final, 
whichever occurs first, or when the memberlawyer advises the appointing 
authority of the withdrawal of the member’slawyer’s application. 

 
Discussion: 
 
[1] This rRule applies to memberslawyers who are candidates for election to judicial 
office and to memberslawyers who have applied for appointment to judicial office. (See 
California Code of Judicial Ethics, Canon 5B.) 
 
[2] Nothing in rthis Rule 1-700 shall be deemed to limit the applicability of any other 
rule or law. 
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Rule 3.1:  Meritorious Claims and Contentions 
 
(a) A lawyer shall not bring, continue or defend a proceeding, or assert or controvert an 

issue therein, unless there is a basis in law and fact for doing so that is not frivolous, 
which includes a good faith argument for an extension, modification or reversal of 
existing law.   

 
(b) A lawyer for the defendant in a criminal proceeding, or for the respondent in a 

proceeding that could result in incarceration, may nevertheless so defend the 
proceeding as to require that every element of the case be established. 

 
Comment 
 
[1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s 
cause but also a duty not to abuse legal procedure. The law, both procedural and 
substantive, establishes the limits within which an advocate may proceed. However, the law 
is not always clear and never is static. Accordingly, in determining the proper scope of 
advocacy, account must be taken of the law’s ambiguities and potential for change. 
 
[2] The filing of an action or defense or similar action taken for a client is not frivolous 
merely because the facts have not first been fully substantiated or because the lawyer 
expects to develop vital evidence only by discovery.  What is required of lawyers, however, 
is that they inform themselves about the facts of their clients’ cases and the applicable law 
and determine that they can make good faith arguments in support of their clients’ 
positions.  Such action is not frivolous even though the lawyer believes that the client’s 
position ultimately will not prevail.  The action is frivolous, however, if the lawyer is unable 
either to make a good faith argument on the merits of the action taken or to support the 
action taken by a good faith argument for an extension, modification or reversal of existing 
law.  This Rule also prohibits a lawyer from continuing an action after the lawyer knows that 
it has no basis in law and fact that is not frivolous. See, e.g., Zamos v. Stroud (2004) 32 
Cal.4th 958 [87 P.3d 802, 12 Cal.Rptr.3d 54.]  See also Business and Professions Code 
section 6068, subdivision (c) and (g), Civil Code sections 128.5, 128.6 and 128.7, and Rule 
11(b) of the Federal Rules of Civil Procedure. 
 
[3] The lawyer’s obligations under this Rule are subordinate to federal or state 
constitutional law that entitles a defendant in a criminal matter to the assistance of counsel 
in presenting a claim or contention that otherwise would be prohibited by this Rule. 
 
[4] Subject to Comment [3] and Rule [3.8, paragraph (a)] addresses the duties of lawyers 
when bringing or defending proceedings of all kinds, including appellate and writ 
proceedings. 
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Rule 3-200. Prohibited Objectives of Employment Rule 3.1:  Meritorious Claims and 
Contentions 
 
A member shall not seek, accept, or continue employment if the member knows or should 
know that the objective of such employment is: 
 
(A) To bring an action, conduct a defense, assert a position in litigation, or take an 

appeal, without probable cause and for the purpose of harassing or maliciously 
injuring any person; or 

 
(B) To present a claim or defense in litigation that is not warranted under existing law, 

unless it can be supported by a good faith argument for an extension, modification, 
or reversal of such existing law. 

 
(a) A lawyer shall not bring, continue or defend a proceeding, or assert or controvert an 
issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which 
includes a good faith argument for an extension, modification or reversal of existing law. 
 
(b) A lawyer for the defendant in a criminal proceeding, or for the respondent in a 

proceeding that could result in incarceration, may nevertheless so defend the 
proceeding as to require that every element of the case be established. 

 
Comment 
 
[1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s 
cause but also a duty not to abuse legal procedure. The law, both procedural and 
substantive, establishes the limits within which an advocate may proceed. However, the law 
is not always clear and never is static. Accordingly, in determining the proper scope of 
advocacy, account must be taken of the law’s ambiguities and potential for change. 
 
[2] The filing of an action or defense or similar action taken for a client is not frivolous 
merely because the facts have not first been fully substantiated or because the lawyer 
expects to develop vital evidence only by discovery.  What is required of lawyers, however, 
is that they inform themselves about the facts of their clients’ cases and the applicable law 
and determine that they can make good faith arguments in support of their clients’ 
positions.  Such action is not frivolous even though the lawyer believes that the client’s 
position ultimately will not prevail.  The action is frivolous, however, if the lawyer is unable 
either to make a good faith argument on the merits of the action taken or to support the 
action taken by a good faith argument for an extension, modification, or reversal of existing 
law.  This Rule also prohibits a lawyer from continuing an action after the lawyer knows that 
it has no basis in law and fact that is not frivolous. See, e.g., Zamos v. Stroud (2004) 32 
Cal.4th 958 [87 P.3d 802, 12 Cal.Rptr.3d 54.]  See also Business and Professions Code 
section 6068, subdivision (c) and (g), Civil Code sections 128.5, 128.6 and 128.7, and Rule 
11(b) of the Federal Rules of Civil Procedure. 
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[3] The lawyer’s obligations under this Rule are subordinate to federal or state 
constitutional law that entitles a defendant in a criminal matter to the assistance of counsel 
in presenting a claim or contention that otherwise would be prohibited by this Rule. 
 
[4] Subject to Comment [3] and Rule [3.8, paragraph (a)] addresses the duties of lawyers 
when bringing or defending proceedings of all kinds, including appellate and writ 
proceedings. 
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Rule 3.1:  Meritorious Claims and Contents 
 
(a) A lawyer shall not bring, continue or defend a proceeding, or assert or controvert an 
issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which 
includes a good faith argument for an extension, modification or reversal of existing law.  
 
(b) A lawyer for the defendant in a criminal proceeding, oror for the respondent in a 
proceeding that could result in incarceration, may nevertheless so defend the proceeding 
as to require that every element of the case be established. 
 
 
Comment 
 
[1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s 
cause, but also a duty not to abuse legal procedure. The law, both procedural and 
substantive, establishes the limits within which an advocate may proceed. However, the law 
is not always clear and never is static. Accordingly, in determining the proper scope of 
advocacy, account must be taken of the law’s ambiguities and potential for change. 
 
[2] The filing of an action or defense or similar action taken for a client is not frivolous 
merely because the facts have not first been fully substantiated or because the lawyer 
expects to develop vital evidence only by discovery.  What is required of lawyers, however, 
is that they inform themselves about the facts of their clients'’ cases and the applicable law 
and determine that they can make good faith arguments in support of their clients’ 
positions.  Such action is not frivolous even though the lawyer believes that the client’s 
position ultimately will not prevail.  The action is frivolous, however, if the lawyer is unable 
either to make a good faith argument on the merits of the action taken or to support the 
action taken by a good faith argument for an extension, modification or reversal of existing 
law.  This Rule also prohibits a lawyer from continuing an action after the lawyer knows that 
it has no basis in law and fact that is not frivolous. See, e.g., Zamos v. Stroud (2004) 32 
Cal.4th 958 [87 P.3d 802, 12 Cal.Rptr.3d 54.]  See also Business and Professions Code 
section 6068, subdivision (c) and (g), Civil Code sections 128.5, 128.6 and 128.7, and Rule 
11(b) of the Federal Rules of Civil Procedure. 
 
[3] The lawyer’s obligations under this Rule are subordinate to federal or state 
constitutional law that entitles a defendant in a criminal matter to the assistance of counsel 
in presenting a claim or contention that otherwise would be prohibited by this Rule. 
 
[4] Subject to Comment [3] and Rule 3.8, paragraph (a) addresses the duties of lawyers 
when bringing or defending proceedings of all kinds, including appellate and writ 
proceedings. 
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Rule 5.1:  Responsibilities of Partners, Managers, and Supervisory Lawyers 
 
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 

possesses comparable managerial authority in a law firm, shall make reasonable 
efforts to ensure that the firm has in effect measures giving reasonable assurances 
that all lawyers in the firm conform to the Rules of Professional Conduct.  

 
(b) A lawyer having direct supervisory authority over another lawyer shall make 

reasonable efforts to ensure that the other lawyer conforms to the Rules of 
Professional Conduct. 

 
(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of 

Professional Conduct if: 
 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the 
conduct involved; or 

 
(2) the lawyer is a partner or has comparable managerial authority in the law firm 

in which the other lawyer practices, or has direct supervisory authority over 
the other lawyer, and knows of the conduct at a time when its consequences 
can be avoided or mitigated but fails to take reasonable remedial action. 

 
Comment 
 
[1] Paragraph (a) is intended to apply to lawyers who have managerial authority over 
the professional work of a law firm.  See Rule 1.0.1 (Law Firm definition).  This includes 
members of a partnership, the shareholders in a law firm organized as a professional 
corporation, and members of other associations authorized to practice law; lawyers having 
comparable managerial authority in a legal services organization or a law department of an 
enterprise or government agency; and lawyers who have intermediate managerial 
responsibilities in a law firm.  Paragraph (b) is intended to apply to lawyers who have 
supervisory authority over the work of other lawyers in a firm.  Paragraph (c) is intended to  
impose personal responsibility on a lawyer for the acts of another lawyer in the law firm.  
See also Rule 8.4(a).  Paragraphs (a), (b) and (c) of this Rule create independent bases for 
discipline. 
 
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make 
reasonable efforts to establish internal policies and procedures designed to provide 
reasonable assurance that all lawyers in the law firm will conform to the Rules of 
Professional Conduct.  Such policies and procedures include, for example, those designed 
to detect and resolve conflicts of interest, identify dates by which actions must be taken in 
pending matters, account for client funds and property, and ensure that inexperienced 
lawyers are properly supervised. 
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[3] Paragraphs (a) and (b) are also intended to apply to internal policies and procedures 
of a law firm that involve compensation and career development of lawyers in the law firm 
that may induce a violation of these Rules.  See Rule [2.1] and Rule 8.4(a). 
 
[4] Under paragraph (c)(2) a partner or other lawyer having comparable managerial 
authority in a law firm,  and a lawyer who has direct supervisory authority over performance 
of specific legal work by another lawyer, may be vicariously responsible for the conduct of 
the other lawyer. Whether a lawyer has supervisory authority in particular circumstances is 
a question of fact.  Appropriate remedial action by a partner or managing lawyer would 
depend on the immediacy of that lawyer’s involvement and the seriousness of the 
misconduct.  A supervisor is required to intervene to prevent avoidable consequences of 
misconduct if the supervisor knows that the misconduct occurred.  Thus, if a supervising 
lawyer knows that a subordinate misrepresented a matter to an opposing party in 
negotiation, both the supervisor and the subordinate have a duty to correct the resulting 
misapprehension the resulting misapprehension if doing so is consistent with the lawyer’s 
duty not to disclose confidential information under Business & Professions Code section 
6068, subdivision (e)(1). 
 
[5] Professional misconduct by a lawyer under supervision could reveal a violation of 
paragraph (b) on the part of the supervisory lawyer even though it does not entail a 
violation of paragraph (c) because there was no direction, ratification or knowledge of the 
violation. 
 
[6] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for 
the conduct of a partner, associate or subordinate.  Whether a lawyer may be liable civilly 
or criminally for another lawyer’s conduct is a question of law beyond the scope of these 
Rules. 
 
[7] This Rule is not intended to alter the personal duty of each lawyer in a law firm to 
comply with the Rules of Professional Conduct.  See Rule 5.2(a). 
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Rule 5.1:  Responsibilities of Partners, Managers, and Supervisory Lawyers 
 
(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 

possesses comparable managerial authority in a law firm, shall make reasonable 
efforts to ensure that the firm has in effect measures giving reasonable assurances 
that all lawyers in the firm conform to the Rules of Professional Conduct.  

 
(b) A lawyer having direct supervisory authority over another lawyer shall make 

reasonable efforts to ensure that the other lawyer conforms to the Rules of 
Professional Conduct. 

 
(c) A lawyer shall be responsible for another lawyer'’s violation of the Rules of 

Professional Conduct if: 
 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the 
conduct involved; or 

 
(2) the lawyer is a partner or has comparable managerial authority in the law firm 

in which the other lawyer practices, or has direct supervisory authority over 
the other lawyer, and knows of the conduct at a  time when its consequences 
can be avoided or mitigated but fails to take reasonable remedial  action. 

 
Comment 
 
[1] Paragraph (a) appliesis intended to apply to lawyers who have managerial authority 
over the professional work of a law firm.  See Rule 1.0.1 (cLaw Firm definition).  This 
includes members of a partnership and, the shareholders in a law firm organized as a 
professional corporation, and members of other associations authorized to practice law; 
lawyers having comparable managerial authority in the a legal services organization or a 
law department of an enterprise or government agency; and lawyers who have intermediate 
managerial responsibilities in a law firm.  Paragraph (b) appliesis intended to apply to 
lawyers who have supervisory authority over the work of other lawyers in a firm. 
  Paragraph (c) is intended to  impose personal responsibility on a lawyer for the acts of 
another lawyer in the law firm.  See also Rule 8.4(a).  Paragraphs (a), (b) and (c) of this 
Rule create independent bases for discipline. 
 
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make 
reasonable efforts to establish internal policies and procedures designed to provide 
reasonable assurance that all lawyers in the law firm will conform to the Rules of 
Professional Conduct.  Such policies and procedures include, for example, those designed 
to detect and resolve conflicts of interest, identify dates by which actions must be taken in 
pending matters, account for client funds and property, and ensure that inexperienced 
lawyers are properly supervised.  
 
[3] Other measures that may be required to fulfill the responsibility prescribed in 
paragraph (a) can depend on the firm's structure and the nature of its practice. In a small 
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firm of experienced lawyers, informal supervision and periodic review of compliance with 
the required systems ordinarily will suffice. In a large firm, or in practice situations in which 
difficult ethical problems frequently arise, more elaborate measures may be necessary. 
Some firms, for example, have a procedure whereby junior lawyers can make confidential 
referral of ethical problems directly to a designated senior partner or special committee. 
See Rule 5.2. Firms, whether large or small, may also rely on continuing legal education in 
professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct 
of all its members and the partners may not assume that all lawyers associated with the 
firm will inevitably conform to the Rules. 
 
[4] Paragraph (c) expresses a general principle of personal responsibility for acts of 
another. See also Rule 8.4(a). 
 
[5] Paragraph (c)(2) defines the duty of 
 
[3] Paragraphs (a) and (b) are also intended to apply to internal policies and procedures 
of a law firm that involve compensation and career development of lawyers in the law firm 
that may induce a violation of these Rules.  See  Rule 2.1 and Rule 8.4(a). 
 
[4] Under paragraph (c)(2) a partner or other lawyer having comparable managerial 
authority in a law firm, as well asnd a lawyer who has direct supervisory authority over 
performance of specific legal work by another lawyer, may be vicariously responsible for 
the conduct of the other lawyer. Whether a lawyer has supervisory authority in particular 
circumstances is a question of fact. Partners and lawyers with comparable authority have at 
least indirect responsibility for all work being done by the firm, while a partner or manager in 
charge of a particular matter ordinarily also has supervisory responsibility for the work of 
other firm lawyers engaged in the matter. Appropriate remedial action by a partner or 
managing lawyer would depend on the immediacy of that lawyer'’s involvement and the 
seriousness of the misconduct.  A supervisor is required to intervene to prevent avoidable 
consequences of misconduct if the supervisor knows that the misconduct occurred.  Thus, 
if a supervising lawyer knows that a subordinate misrepresented a matter to an opposing 
party in negotiation, both the supervisor as well asand the subordinate hasve  a duty to 
correct the resulting misapprehension the resulting misapprehension if doing so is 
consistent with the lawyer’s duty not to disclose confidential information under Business & 
Professions Code section 6068, subdivision (e)(1). 
 
[65] Professional misconduct by a lawyer under supervision could reveal a violation of 
paragraph (b) on the part of the supervisory lawyer even though it does not entail a 
violation of paragraph (c) because there was no direction, ratification or knowledge of the 
violation. 
 
[76] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for 
the conduct of a partner, associate or subordinate.  Whether a lawyer may be liable civilly 
or criminally for another lawyer'’s conduct is a question of law beyond the scope of these 
Rules. 
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[8][7] The duties imposed by this Rule on managing and supervising lawyers do not This 
Rule is not intended to alter the personal duty of each lawyer in a law firm to abide 
bycomply with the Rules of Professional Conduct.  See Rule 5.2(a). 
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Rule 5.2:  Responsibilities of a Subordinate Lawyer 
 
(a) A lawyer shall comply with the Rules of Professional Conduct and the State Bar Act  

notwithstanding that the lawyer acts at the direction of another lawyer or other person. 
 
(b) A subordinate lawyer does not violate the Rules of Professional Conduct or the State 

Bar Act  if that lawyer acts in accordance with a supervisory lawyer's reasonable 
resolution of an arguable  question of professional duty.  

 
Comment 
 
[1] A lawyer under the supervisory authority of another lawyer is not by the fact of 
supervision excused from the lawyer's obligation to comply with the Rules of Professional 
Conduct or the State Bar Act.  Although a lawyer is not necessarily relieved of responsibility 
for a violation by the fact that the lawyer acted at the direction of a supervisor, that fact may 
be relevant in determining whether the lawyer has violated the Rules. See Rule 8.4(a).  For 
example, if a subordinate signed a frivolous pleading at the direction of a supervisor, the 
subordinate would not be guilty of a professional violation unless the subordinate knew of 
the document's frivolous character. 
 
[2] When lawyers in a supervisor-subordinate relationship encounter a matter involving 
professional judgment as to the lawyers' responsibilities under the Rules of Professional 
Conduct or the State Bar Act and the question can reasonably be answered only one way, 
the duty of both lawyers is clear and they are equally responsible for fulfilling it.   
Accordingly, the subordinate lawyer must comply with his or her obligations under 
paragraph (a).  If the question reasonably can be answered more than one way, the 
supervisory lawyer may assume responsibility for determining which of the reasonable 
alternatives to select, and the subordinate may be guided accordingly.   If the subordinate 
lawyer believes that the supervisor's proposed resolution of the arguable question of 
professional duty would result in a violation of these Rules or the State Bar Act, the 
subordinate is obligated to communicate his or her professional judgment regarding the 
matter to the supervisory lawyer. 
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Rule 5.2:  Responsibilities of a Subordinate Lawyer 
 
(a) A lawyer is bound byshall comply with the Rules of Professional Conduct and the State 

Bar Act  notwithstanding that the lawyer acteds at the direction of another lawyer or 
other person. 

 
(b) A subordinate lawyer does not violate the Rules of Professional Conduct or the State 

Bar Act  if that lawyer acts in accordance with a supervisory lawyer’'s reasonable 
resolution of an arguable  question of professional duty.  

 
Comment 
 
[1] A lawyer under the supervisory authority  of another lawyer is not by the fact of 
supervision excused from the lawyer's obligation to comply with the Rules of Professional 
Conduct or the State Bar Act.  Although a lawyer is not necessarily relieved of responsibility 
for a violation by the fact that the lawyer acted at the direction of a supervisor, that fact may 
be relevant in determining whether a lawyer had the knowledge required to render conduct 
a violation of the Rules.the lawyer has violated the Rules. See Rule 8.4(a).  For example, if 
a subordinate filedsigned a frivolous pleading at the direction of a supervisor, the 
subordinate would not be guilty of a professional violation unless the subordinate knew of 
the document’'s frivolous character. 
 
[2] When lawyers in a supervisor -subordinate relationship encounter a matter involving 
professional judgment as to ethical duty, the supervisor may assume responsibility for 
making the judgment. Otherwise a consistent course of action or position could not be 
taken. Ifthe lawyers' responsibilities under the Rules of Professional Conduct or the State 
Bar Act and the question can reasonably be answered only one way, the duty of both 
lawyers is clear and they are equally responsible for fulfilling it. However, if the question is 
reasonably arguable, someone has to decide upon the course of action. That authority 
ordinarily reposes in the supervisor, and a  Accordingly, the subordinate lawyer must 
comply with his or her obligations under paragraph (a).  If the question reasonably can be 
answered more than one way, the supervisory lawyer may assume responsibility for 
determining which of the reasonable alternatives to select, and the subordinate may be 
guided accordingly. For example, if a question arises whether the interests of two clients 
conflict under Rule 1.7, the supervisor’s reasonable  If the subordinate lawyer believes that 
the supervisor's proposed resolution of the question should protectarguable question of 
professional duty would result in a violation of these Rules or the State Bar Act, the 
subordinate professionally if the resolution is subsequently challenged.is obligated to 
communicate his or her professional judgment regarding the matter to the supervisory 
lawyer. 
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Rule 5.3:  Responsibilities Regarding Nonlawyer Assistants 
 
With respect to a nonlawyer employed or retained by or associated with a lawyer: 
 
(a) a partner, and a lawyer who individually or together with other lawyers possesses 

comparable managerial authority in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable assurance that the 
nonlawyer’s conduct is compatible with the professional obligations of the lawyer; 

 
(b) a lawyer having direct supervisory authority over the nonlawyer shall make 

reasonable efforts to ensure that the person’s conduct is compatible with the 
professional obligations of the lawyer; and 
 

(c) a lawyer shall be responsible for conduct of such a person that would be a violation 
of the Rules of Professional Conduct if engaged in by a lawyer if:  

 
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the 

conduct involved; or 
 

(2) the lawyer is a partner or has comparable managerial authority in the law firm 
in which the person is employed, or has direct supervisory authority over the 
person, and knows of the conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable remedial action. 

 
Comment 
 
[1] Lawyers generally employ assistants in their practice, including secretaries, 
investigators, law student interns, and paraprofessionals.  Such assistants, whether 
employees or independent contractors, act for the lawyer in rendition of the lawyer’s 
professional services.  A lawyer must give such assistants appropriate instruction and 
supervision concerning the ethical aspects of their employment, particularly regarding the 
obligation not to disclose confidential information relating to representation of the client, and 
should be responsible for their work product. The measures employed in instructing and 
supervising nonlawyers should take account of the fact that they may not have legal 
training. 
 
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make 
reasonable efforts to establish internal policies and procedures designed to provide 
reasonable assurance that nonlawyers in the firm will act in a way compatible with the 
Rules of Professional Conduct. See Comment [1] to Rule 5.1.  Paragraph (a) applies to 
lawyers with managerial authority in corporate and government legal departments and legal 
service organizations as well as to partners and other managing lawyers in private law 
firms. 
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[3] Paragraph (c) specifies the circumstances in which a lawyer is responsible for 
conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if 
engaged in by a lawyer. 
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Rule 5.3:  Responsibilities Regarding Nonlawyer Assistants 
 
With respect to a nonlawyer employed or retained by or associated with a lawyer: 
 
(a) a partner, and a lawyer who individually or together with other lawyers possesses 

comparable managerial authority in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable assurance that the 
person’snonlawyer’s conduct is compatible with the professional obligations of the 
lawyer; 

 
(b) a lawyer having direct supervisory authority over the nonlawyer shall make 

reasonable efforts to ensure that the person’s conduct is compatible with the 
professional obligations of the lawyer; and 
 

(c) a lawyer shall be responsible for conduct of such a person that would be a violation 
of the Rules of Professional Conduct if engaged in by a lawyer if:  

 
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the 

conduct involved; or 
 

(2) the lawyer is a partner or has comparable managerial authority in the law firm 
in which the person is employed, or has direct supervisory authority over the 
person, and knows of the conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable remedial action. 

 
Comment 
 
[1] Lawyers generally employ assistants in their practice, including secretaries, 
investigators, law student interns, and paraprofessionals.  Such assistants, whether 
employees or independent contractors, act for the lawyer in rendition of the lawyer’s 
professional services.  A lawyer must give such assistants appropriate instruction and 
supervision concerning the ethical aspects of their employment, particularly regarding the 
obligation not to disclose confidential information relating to representation of the client, and 
should be responsible for their work product. The measures employed in instructing and 
supervising nonlawyers should take account of the fact that they domay not have legal 
training and are not subject to professional discipline. 
 
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make 
reasonable efforts to establish internal policies and procedures designed to provide 
reasonable assurance that nonlawyers in the firm will act in a way compatible with the 
Rules of Professional Conduct. See Comment [1] to Rule 5.1.  Paragraph (ba) applies to 
lawyers who have supervisory authority over the work of a nonlawyer. with managerial 
authority in corporate and government legal departments and legal service organizations as 
well as to partners and other managing lawyers in private law firms. 
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[3] Paragraph (c) specifies the circumstances in which a lawyer is responsible for 
conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if 
engaged in by a lawyer. 
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Rule 5.3.1:  Employment of Disbarred, Suspended, Resigned, or Involuntarily Inactive 
Member 
 
(a) For the purposes of this Rule: 
 

(1) “Employ” means to engage the services of another, including employees, 
agents, independent contractors and consultants, regardless of whether any 
compensation is paid; 

 
(2) “Member” means a member of the State Bar of California. 

 
(3) “Involuntarily inactive member” means a member who is ineligible to practice 
law as a result of action taken pursuant to Business and Professions Code sections 
6007, 6203(d)(1), or California Rule of Court 958(d); and 

 
(4) “Resigned member” means a member who has resigned from the State Bar 
while disciplinary charges are pending. 

 
(b) A lawyer shall not employ, associate professionally with, or aid a person the lawyer 
knows or reasonably should know is a disbarred, suspended, resigned, or involuntarily 
inactive member to perform the following on behalf of the lawyer’s client: 
 

(1) Render legal consultation or advice to the client; 
 

(2) Appear on behalf of a client in any hearing or proceeding or before any 
judicial officer, arbitrator, mediator, court, public agency, referee, magistrate, 
commissioner, or hearing officer; 

 
(3) Appear as a representative of the client at a deposition or other discovery 
matter; 

 
(4) Negotiate or transact any matter for or on behalf of the client with third 
parties; 

 
(5) Receive, disburse or otherwise handle the client’s funds; or 

 
(6) Engage in activities which constitute the practice of law. 

 
(c) A lawyer may employ, associate professionally with, or aid a disbarred, suspended, 
resigned, or involuntarily inactive member to perform research, drafting or clerical activities, 
including but not limited to: 
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(1) Legal work of a preparatory nature, such as legal research, the assemblage 
of data and other necessary information, drafting of pleadings, briefs, and other 
similar documents; 

 
(2) Direct communication with the client or third parties regarding matters such 
as scheduling, billing, updates, confirmation of receipt or sending of correspondence 
and messages; or 

 
(3) Accompanying an active member in good standing of the bar of a United 
States state in attending a deposition or other discovery matter for the limited 
purpose of providing clerical assistance to the lawyer who will appear as the 
representative of the client. 

 
(d) Prior to or at the time of employing a person the lawyer knows or reasonably should 
know is a disbarred, suspended, resigned, or involuntarily inactive member, the lawyer shall 
serve upon the State Bar written notice of the employment, including a full description of 
such person’s current bar status. The written notice shall also list the activities prohibited in 
paragraph (b) and state that the disbarred, suspended, resigned, or involuntarily inactive 
member will not perform such activities.  The information contained in such notices shall be 
available to the public.  The lawyer shall serve similar written notice upon each client on 
whose specific matter such person will work, prior to or at the time of employing such 
person to work on the client’s specific matter. The lawyer shall obtain proof of service of the 
client’s written notice and shall retain such proof and a true and correct copy of the client’s 
written notice for two years following termination of the lawyer’s employment by the client. 
 
(e) A lawyer may, without client or State Bar notification, employ a disbarred, 
suspended, resigned, or involuntarily inactive member whose sole function is to perform 
office physical plant or equipment maintenance, courier or delivery services, catering, 
reception, typing or transcription, or other similar support activities. 
 
(f) Upon termination of the employment of a disbarred, suspended, resigned, or 
involuntarily inactive member, the lawyer shall promptly serve upon the State Bar written 
notice of the termination. 
 
Comment 
 
[1] For discussion of the activities that constitute the practice of law, see Rule 5.5, 
comment [4]. 
 
[2] Paragraph (d) is not intended to prevent or discourage a lawyer from fully discussing 
with the client the activities that will be performed by the disbarred, suspended, resigned, or 
involuntarily inactive member on the client’s matter.  If a lawyer’s client is an organization, 
then the written notice required by paragraph (d) shall be served upon the highest 
authorized officer, employee, or constituent overseeing the particular engagement. (See 
Rule [1.13].) 
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[3] Nothing in this Rule shall be deemed to limit or preclude any activity engaged in 
pursuant to Rules 964 [registered legal services attorneys], 965 [registered in-house 
counsel] 966 [attorneys practicing law temporarily in California as part of litigation], 967 
[non-litigating attorneys temporarily in California to provide legal services], 983 [counsel pro 
hac vice], 983.1 [appearances by military counsel], 983.2 [certified law students], 983.4 
[out-of-state attorney arbitration counsel program] and 988 [registered foreign legal 
consultant] of the California Rules of Court, or any local rule of a federal district court 
concerning admission pro hac vice. 
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Rule 1-3115.3.1:  Employment of Disbarred, Suspended, Resigned, or Involuntarily 
Inactive Member 
 
(Aa) For the purposes of this Rule: 
 

(1) “Employ” means to engage the services of another, including employees, 
agents, independent contractors and consultants, regardless of whether any 
compensation is paid; 

 
(2) “Member” means a member of the State Bar of California. 

 
2(3) “Involuntarily inactive member” means a member who is ineligible to practice 
law as a result of action taken pursuant to Business and Professions Code sections 
6007, 6203(cd)(1), or California Rule of Court 958(d);  and 

 
3(4) “Resigned member” means a member who has resigned from the State Bar 
while disciplinary charges are pending. 

 
(Bb) A memberlawyer shall not employ, associate professionally with, or aid a person the 
memberlawyer knows or reasonably should know is a disbarred, suspended, resigned, or 
involuntarily inactive member to perform the following on behalf of the member’slawyer’s 
client: 
 

(1) Render legal consultation or advice to the client; 
 

(2) Appear on behalf of a client in any hearing or proceeding or before any 
judicial officer, arbitrator, mediator, court, public agency, referee, magistrate, 
commissioner, or hearing officer; 

 
(3) Appear as a representative of the client at a deposition or other discovery 
matter; 

 
(4) Negotiate or transact any matter for or on behalf of the client with third 
parties; 

 
(5) Receive, disburse or otherwise handle the client’s funds;  or 

 
(6) Engage in activities which constitute the practice of law. 

 
(Cc) A memberlawyer may employ, associate professionally with, or aid a disbarred, 
suspended, resigned, or involuntarily inactive member to perform research, drafting or 
clerical activities, including but not limited to: 
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(1) Legal work of a preparatory nature, such as legal research, the  assemblage 
of data and other necessary information, drafting of pleadings, briefs, and other 
similar documents; 

 
(2) Direct communication with the client or third parties regarding matters such 
as scheduling, billing, updates, confirmation of receipt or sending of correspondence 
and messages;  or 

 
(3) Accompanying an active member in good standing of the bar of a United 
States state in attending a deposition or other discovery matter for the limited 
purpose of providing clerical assistance to the active memberlawyer who will appear 
as the representative of the client. 

 
(Dd) Prior to or at the time of employing a person the memberlawyer knows or reasonably 
should know is a disbarred, suspended, resigned, or involuntarily inactive member, the 
memberlawyer shall serve upon the State Bar written notice of the employment, including a 
full description of such person’s current bar status.  The written notice shall also list the 
activities prohibited in paragraph (Bb) and state that the disbarred, suspended, resigned, or 
involuntarily inactive member will not perform such activities.  The memberinformation 
contained in such notices shall be available to the public.  The lawyer shall serve similar 
written notice upon each client on whose specific matter such person will work, prior to or at 
the time of employing such person to work on the client’s specific matter.  The 
memberlawyer shall obtain proof of service of the client’s written notice and shall retain 
such proof and a true and correct copy of the client’s written notice for two years following 
termination of the member’slawyer’s employment withby the client. 
 
(Ee) A memberlawyer may, without client or State Bar notification, employ a disbarred, 
suspended, resigned, or involuntarily inactive member whose sole function is to perform 
office physical plant or equipment maintenance, courier or delivery services, catering, 
reception, typing or transcription, or other similar support activities. 
 
(Ff) Upon termination of the employment of a disbarred, suspended, resigned, or 
involuntarily inactive member, the memberlawyer shall promptly serve upon the State Bar 
written notice of the termination. 
 
DISCUSSIONComment 
 
[1] For discussion of the activities that constitute the practice of law, see Farnham v. 
State Bar (1976) 17 Cal.3d 605 [131 Cal.Rptr. 611]; Bluestein v. State Bar (1974) 13 Cal.3d 
162 [118 Cal.Rptr. 175]; Baron v. City of Los Angeles (1970) 2 Cal.3d 535 [86 Cal.Rptr. 
673]; Crawford v. State Bar (1960) 54 Cal.2d 659 [7 Cal.Rptr. 746]; People v. Merchants 
Protective Corporation (1922) 189 Cal. 531, 535 [209 P. 363]; People v. Landlords 
Professional Services (1989) 215 Cal.App.3d 1599 [264 Cal.Rptr. 548]; and People v. 
Sipper (1943) 61 Cal.App.2d Supp. 844 [142 P.2d 960].) Paragraph (DRule 5.5, comment 
[4]. 
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[2] Paragraph (d) is not intended to prevent or discourage a memberlawyer from fully 
discussing with the client the activities that will be performed by the disbarred, suspended, 
resigned, or involuntarily inactive member on the client’s matter.  If a member’slawyer’s 
client is an organization, then the written notice required by paragraph (Dd) shall be served 
upon the highest authorized officer, employee, or constituent overseeing the particular 
engagement. (See rRule [1.13].) 
 
[3] Nothing in rthis Rule 1-311 shall be deemed to limit or preclude any activity engaged 
in pursuant to Rules 983, 983.1, 983.2, and 988964 [registered legal services attorneys], 
965 [registered in-house counsel] 966 [attorneys practicing law temporarily in California as 
part of litigation], 967 [non-litigating attorneys temporarily in California to provide legal 
services], 983 [counsel pro hac vice], 983.1 [appearances by military counsel], 983.2 
[certified law students], 983.4 [out-of-state attorney arbitration counsel program] and 988 
[registered foreign legal consultant] of the California Rules of Court, or any local rule of a 
federal district court concerning admission pro hac vice. 
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Rule 5.5:  Unauthorized Practice of Law; Multijurisdictional Practice of Law 
 
(a) A lawyer admitted to practice law in California shall not: 
 
 (1) practice law in a jurisdiction in violation of the regulation of the legal 

profession in that jurisdiction; or 
 
 (2) knowingly assist a person or organization in the performance of activity 

that constitutes the unauthorized practice of law. 
 
(b) A lawyer who is not admitted to practice law in California shall not: 
 

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for 
the practice of law; or  

 
(2) hold out to the public or otherwise represent that the lawyer is admitted to 

practice law in California. 
 
Comment 
 
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized 

to practice.  Paragraph (a) prohibits the unauthorized practice of law by a lawyer, 
whether through the lawyer's direct action or by the lawyer assisting another 
person in the performance of activities that constitute the unauthorized practice 
of law. 

 
[2] Paragraph (b) prohibits lawyers from practicing law in California unless admitted 

to practice in this state or otherwise entitled to practice law in this state by court 
rule or other law. (See California Business and Professions Code, sections 6125 
and 6126.  See also California Rules of Court, rules 964 [registered legal 
services attorneys], 965 [registered in-house counsel] 966 [attorneys practicing 
law temporarily in California as part of litigation], 967 [non-litigating attorneys 
temporarily in California to provide legal services], 983 [counsel pro hac vice], 
rule 983.1 [appearance by military counsel], 983.2 [certified law students], rule 
983.4 [out-of-state attorney arbitration counsel program] and rule 988 [registered 
foreign legal consultant].)  A lawyer does not violate paragraph (b) to the extent 
the lawyer is engaged in activities authorized by any other applicable exception. 
(See, e.g., 35 U.S.C. section 32(b)(2)(D) and Sperry v. Florida ex rel. Florida Bar 
(1963) 373 U.S. 379 [83 S.Ct. 1322]; Augustine v. Dept. of Veteran Affairs (Fed. 
Cir. 2005) 429 F.3d 1334.) 

 
Guidance on what constitutes the practice of law 
 
[3] The definition of the practice of law is established by law and varies from one 

jurisdiction to another.  The purpose of prohibiting the unauthorized practice of 
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law is to protect the public and the administration of justice from the provision of 
legal services by unqualified persons or entities.  Except as otherwise prohibited 
in Rule 5.3.1, paragraph (a)(2) is not intended to prohibit a lawyer from 
employing the services of para-professionals or other assistants and delegating 
functions to them, so long as the lawyer supervises the delegated work and 
retains responsibility for their work as provided in Rule 5.3.  Likewise, paragraph 
(a)(2) is not intended to prohibit lawyers from providing professional advice and 
instruction to nonlawyers whose employment requires knowledge of law, 
including claims adjusters, employees of financial or commercial institutions or 
entities, social workers, accountants, low cost legal service programs, and 
persons employed in government agencies. 

 
[4] In California, the definition of the “practice of law” has evolved through case law 

and is generally understood to include the following: 
 
 (a) Non-lawyer providing legal advice to California resident in California, even 

if the advice is with regard to non-U.S. law. (Bluestein v. State Bar (1975) 
13 Cal.3d 162, 175, [118 Cal.Rptr. 175, 183, fn. 13]. See also Business 
and Professions Code section 6126, subdivision (a).) 

 
 (b) Appearing on behalf of another or performing services in a representative 

capacity before a tribunal in any matter pending therein throughout its 
various stages and in conformity with the adopted rules of procedure.  
(See Birbrower, Montalbano, Condon & Frank, P.C. v. Sup.Ct. (ESQ 
Business Services, Inc.) (1998) 17 Cal.4th 119, 128 [70 Cal.Rptr.2d 304, 
308]; People v. Merchants’ Protective Corp. (1922) 189 Cal. 531, 535 [209 
P 363, 365]; Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542 [86 
Cal.Rptr. 673, 677].) 

 
 (c) Giving legal advice and counsel to another which involves the application 

of law or legal principles to the specific facts and circumstances, rights, 
obligations, liabilities or remedies of that person or organization or of 
another,  whether or not a matter is pending in any court. (See People v. 
Merchants’ Protective Corp. (1922) 189 Cal. 531, 535, [209 P 363, 365].) 

 
[5] Merely holding oneself out as being admitted or entitled to practice law in 

California when actually not admitted or otherwise entitled to practice law in 
California has been held to be the unauthorized practice of law. (E.g., In re 
Cadwell (1975) 15 Cal.3d 762 [543 P.2d 257, 125 Cal.Rptr. 889]; Crawford v. 
State Bar (1960) 54 Cal.2d 659, 666 [355 P.2d 490, 494, 7 Cal.Rptr. 746, 750].  
See also Rule 7.5.) 

 
[6] Under Business and Professions Code 6126, a member who has resigned from 

the State Bar with charges pending is prohibited from representing another 
person in a state administrative hearing, even if the state agency permits non-
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lawyers to practice before it. (Benninghoff v. Superior Court (2006) 38 
Cal.App.4th 61 [38 Cal.Rptr.3d 759]. See also Rule 5.3.1.) 

 
[7] Paragraph (a)(2) is not intended to prohibit a lawyer from counseling lawyers or 

non-lawyers on how to proceed in their own matters.  Paragraph (a)(2) is also not 
intended to prohibit a lawyer from counseling non-lawyers or lawyers not 
admitted to practice law in California concerning the kinds of legal services they 
may provide in California. 
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Rule 1-3005.5:  Unauthorized Practice of Law; Multijurisdictional Practice of Law 
 
(A a) A member lawyer admitted to practice law in California shall not: 
 
 (1) practice law in a jurisdiction where to do so would be in violation of the 

regulations regulation of the legal profession in that jurisdiction; or 
 
 (2) aid any person or entity in knowingly assist a person or organization in the 

performance of activity that constitutes the unauthorized practice of law. 
 
(Bb) A lawyer who is not admitted to practice law in California shall not: 
 

(1) except as authorized by these Rules or other law, establish or maintain a 
resident office or other systematic or continuous presence in California for 
the practice of law; or  

 
(2) hold out to the public or otherwise represent that the lawyer is admitted to 

practice law in California. 
 
Comment 
 
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized 

to practice.  Paragraph (a) prohibits the unauthorized practice of law by a lawyer, 
whether through the lawyer's direct action or by the lawyer assisting another 
person in the performance of activities that constitute the unauthorized practice 
of law. 

 
[2] Paragraph (b) prohibits lawyers from practicing law in California unless admitted 

to practice in this state or otherwise entitled to practice law in this state by court 
rule or other law. (See California Business and Professions Code, sections 6125 
and 6126.  See also California Rules of Court, rules 964 [registered legal 
services attorneys], 965 [registered in-house counsel] 966 [attorneys practicing 
law temporarily in California as part of litigation], 967 [non-litigating attorneys 
temporarily in California to provide legal services], 983 [counsel pro hac vice], 
rule 983.1 [appearance by military counsel], 983.2 [certified law students], rule 
983.4 [out-of-state attorney arbitration counsel program] and rule 988 [registered 
foreign legal consultant].)  A lawyer does not violate paragraph (b) to the extent 
the lawyer is engaged in activities authorized by any other applicable exception. 
(See, e.g., 35 U.S.C. section 32(b)(2)(D) and Sperry v. Florida ex rel. Florida Bar 
(1963) 373 U.S. 379 [83 S.Ct. 1322]; Augustine v. Dept. of Veteran Affairs (Fed. 
Cir. 2005) 429 F.3d 1334.) 
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Guidance on what constitutes the practice of law 
 
[3] The definition of the practice of law is established by law and varies from one 

jurisdiction to another.  The purpose of prohibiting the unauthorized practice of 
law is to protect the public and the administration of justice from the provision of 
legal services by unqualified persons or entities.  Except as otherwise prohibited 
in Rule 5.3.1, paragraph (a)(2) is not intended to prohibit a lawyer from 
employing the services of para-professionals or other assistants and delegating 
functions to them, so long as the lawyer supervises the delegated work and 
retains responsibility for their work as provided in Rule 5.3.  Likewise, paragraph 
(a)(2) is not intended to prohibit lawyers from providing professional advice and 
instruction to nonlawyers whose employment requires knowledge of law, 
including claims adjusters, employees of financial or commercial institutions or 
entities, social workers, accountants, low cost legal service programs, and 
persons employed in government agencies. 

 
[4] In California, the definition of the “practice of law” has evolved through case law 

and is generally understood to include the following: 
 
 (a) Non-lawyer providing legal advice to California resident in California, even 

if the advice is with regard to non-U.S. law. (Bluestein v. State Bar (1975) 
13 Cal.3d 162, 175, [118 Cal.Rptr. 175, 183, fn. 13]. See also Business 
and Professions Code section 6126, subdivision (a).) 

 
 (b) Appearing on behalf of another or performing services in a representative 

capacity before a tribunal in any matter pending therein throughout its 
various stages and in conformity with the adopted rules of procedure.  
(See Birbrower, Montalbano, Condon & Frank, P.C. v. Sup.Ct. (ESQ 
Business Services, Inc.) (1998) 17 Cal.4th 119, 128 [70 Cal.Rptr.2d 304, 
308]; People v. Merchants’ Protective Corp. (1922) 189 Cal. 531, 535 [209 
P 363, 365]; Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542 [86 
Cal.Rptr. 673, 677].) 

 
 (c) Giving legal advice and counsel to another which involves the application 

of law or legal principles to the specific facts and circumstances, rights, 
obligations, liabilities or remedies of that person or organization or of 
another,  whether or not a matter is pending in any court. (See People v. 
Merchants’ Protective Corp. (1922) 189 Cal. 531, 535, [209 P 363, 365].) 

 
[5] Merely holding oneself out as being admitted or entitled to practice law in 

California when actually not admitted or otherwise entitled to practice law in 
California has been held to be the unauthorized practice of law. (E.g., In re 
Cadwell (1975) 15 Cal.3d 762 [543 P.2d 257, 125 Cal.Rptr. 889]; Crawford v. 
State Bar (1960) 54 Cal.2d 659, 666 [355 P.2d 490, 494, 7 Cal.Rptr. 746, 750].  
See also Rule 7.5.) 
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[6] Under Business and Professions Code 6126, a member who has resigned from 
the State Bar with charges pending is prohibited from representing another 
person in a state administrative hearing, even if the state agency permits non-
lawyers to practice before it. (Benninghoff v. Superior Court (2006) 38 
Cal.App.4th 61 [38 Cal.Rptr.3d 759]. See also Rule 5.3.1.) 

 
[7] Paragraph (a)(2) is not intended to prohibit a lawyer from counseling lawyers or 

non-lawyers on how to proceed in their own matters.  Paragraph (a)(2) is also not 
intended to prohibit a lawyer from counseling non-lawyers or lawyers not 
admitted to practice law in California concerning the kinds of legal services they 
may provide in California. 
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Rule 5.5:  Unauthorized Practice of Law; Multijurisdictional Practice of Law 
 
(a) A lawyer admitted to practice law in California shall not : 
 
 (1) practice law in a jurisdiction in violation of the regulation of the legal 

profession in that jurisdiction,; or assist another in doing so 
 
 (2) knowingly assist a person or organization in the performance of activity 

that constitutes the unauthorized practice of law. 
 
(b) A lawyer who is not admitted to practice law in this jurisdictionCalifornia shall not:  
 
 (1) except as authorized by these Rules or other law, establish anor maintain 

a resident office or other systematic andor continuous presence in this 
jurisdictionCalifornia for the practice of law; or  

  
(2) hold out to the public or otherwise represent that the lawyer is admitted to 

practice law in this jurisdiction. California. 
 
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or 

suspended from practice in any jurisdiction, may provide legal services on a 
temporary basis in this jurisdiction that: 

 
 (1) are undertaken in association with a lawyer who is admitted to practice in 

this jurisdiction and who actively participates in the matter; 
 
 (2) are in or reasonably related to a pending or potential proceeding before a 

tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer 
is assisting, is authorized by law or order to appear in such proceeding or 
reasonably expects to be so authorized;  

 
 (3) are in or reasonably related to a pending or potential arbitration, 

mediation, or other alternative dispute resolution proceeding in this or 
another jurisdiction, if the services arise out of or are reasonably related to 
the lawyer's practice in a jurisdiction in which the lawyer is admitted to 
practice and are not services for which the forum requires pro hac vice 
admission; or 

 
 (4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are 

reasonably related to the lawyer's practice in a jurisdiction in which the 
lawyer is admitted to practice. 

 
(d) A lawyer admitted in another United States jurisdiction, and not disbarred or 

suspended from practice in any jurisdiction, may provide legal services in this 
jurisdiction that: 
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 (1) are provided to the lawyer's employer or its organizational affiliates and 
are not services for which the forum requires pro hac vice admission; or 

 
 (2) are services that the lawyer is authorized to provide by federal law or other 

law of this jurisdiction.  
 
Comment 
 
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized 

to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular 
basis or may be authorized by court rule or order or by law to practice for a 
limited purpose or on a restricted basis.  Paragraph (a) appliesprohibits tohe 
unauthorized practice of law by a lawyer, whether through the lawyer's direct 
action or by the lawyer assisting another person. in the performance of activities 
that constitute the unauthorized practice of law. 

 
[2] Paragraph (b) prohibits lawyers from practicing law in California unless admitted 

to practice in this state or otherwise entitled to practice law in this state by court 
rule or other law. (See California Business and Professions Code, sections 6125 
and 6126.  See also California Rules of Court, rules 964 [registered legal 
services attorneys], 965 [registered in-house counsel] 966 [attorneys practicing 
law temporarily in California as part of litigation], 967 [non-litigating attorneys 
temporarily in California to provide legal services], 983 [counsel pro hac vice], 
rule 983.1 [appearance by military counsel], 983.2 [certified law students], rule 
983.4 [out-of-state attorney arbitration counsel program] and rule 988 [registered 
foreign legal consultant].)  A lawyer does not violate paragraph (b) to the extent 
the lawyer is engaged in activities authorized by any other applicable exception. 
(See, e.g., 35 U.S.C. section 32(b)(2)(D) and Sperry v. Florida ex rel. Florida Bar 
(1963) 373 U.S. 379 [83 S.Ct. 1322]; Augustine v. Dept. of Veteran Affairs (Fed. 
Cir. 2005) 429 F.3d 1334.) 

 
Guidance on what constitutes the practice of law 
 
[23] The definition of the practice of law is established by law and varies from one 

jurisdiction to another. Whatever t The definition, limitingpurpose of prohibiting 
the unauthorized practice of law is to members of the bar protects the public 
against renditionand the administration of justice from the provision of legal 
services by unqualified persons.  This Rule does not or entities.  Except as 
otherwise prohibited in Rule 5.3.1, paragraph (a)(2) is not intended to prohibit a 
lawyer from employing the services of paraprofessionalspara-professionals or 
other assistants and delegating functions to them, so long as the lawyer 
supervises the delegated work and retains responsibility for their work. See Rule 
5.3.  as provided in Rule 5.3.  [3] A lawyer may provide Likewise, paragraph 
(a)(2) is not intended to prohibit lawyers from providing professional advice and 
instruction to nonlawyers whose employment requires knowledge of the law; for 
example,, including claims adjusters, employees of financial or commercial 
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institutions or entities, social workers, accountants, low cost legal service 
programs, and persons employed in government agencies. Lawyers also may 
assist independent nonlawyers, such as paraprofessionals, who are authorized 
by the law of a jurisdiction to provide particular law-related services. In addition, a 
lawyer may counsel nonlawyers who wish to proceed pro se. 

 
[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to 

practice generally in this jurisdiction violates paragraph (b) if the lawyer 
establishes an office or other systematic and continuous presence in this 
jurisdiction for the practice of law.  Presence may be systematic and continuous 
even if the lawyer is not physically present here.  Such a lawyer must not hold 
out to the public or otherwise represent that the lawyer is admitted to practice law 
in this jurisdiction. See also Rules 7.1(a) and 7.5(b). 

 
[4] In California, the definition of the “practice of law” has evolved through case law 

and is generally understood to include the following: 
 
 (a) Non-lawyer providing legal advice to California resident in California, even 

if the advice is with regard to non-U.S. law. (Bluestein v. State Bar (1975) 
13 Cal.3d 162, 175, [118 Cal.Rptr. 175, 183, fn. 13]. See also Business 
and Professions Code section 6126, subdivision (a).) 

 
 (b) Appearing on behalf of another or performing services in a representative 

capacity before a tribunal in any matter pending therein throughout its 
various stages and in conformity with the adopted rules of procedure.  
(See Birbrower, Montalbano, Condon & Frank, P.C. v. Sup.Ct. (ESQ 
Business Services, Inc.) (1998) 17 Cal.4th 119, 128 [70 Cal.Rptr.2d 304, 
308]; People v. Merchants’ Protective Corp. (1922) 189 Cal. 531, 535 [209 
P 363, 365]; Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 542 [86 
Cal.Rptr. 673, 677].) 

 
 (c) Giving legal advice and counsel to another which involves the application 

of law or legal principles to the specific facts and circumstances, rights, 
obligations, liabilities or remedies of that person or organization or of 
another,  whether or not a matter is pending in any court. (See People v. 
Merchants’ Protective Corp. (1922) 189 Cal. 531, 535, [209 P 363, 365].) 

 
[5] Merely holding oneself out as being admitted or entitled to practice law in 

California when actually not admitted or otherwise entitled to practice law in 
California has been held to be the unauthorized practice of law. (E.g., In re 
Cadwell (1975) 15 Cal.3d 762 [543 P.2d 257, 125 Cal.Rptr. 889]; Crawford v. 
State Bar (1960) 54 Cal.2d 659, 666 [355 P.2d 490, 494, 7 Cal.Rptr. 746, 750].  
See also Rule 7.5.) 

[6] Under Business and Professions Code 6126, a member who has resigned from 
the State Bar with charges pending is prohibited from representing another 
person in a state administrative hearing, even if the state agency permits non-
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lawyers to practice before it. (Benninghoff v. Superior Court (2006) 38 
Cal.App.4th 61 [38 Cal.Rptr.3d 759]. See also Rule 5.3.1.) 

 
[7] Paragraph (a)(2) is not intended to prohibit a lawyer from counseling lawyers or 

non-lawyers on how to proceed in their own matters.  Paragraph (a)(2) is also not 
intended to prohibit a lawyer from counseling non-lawyers or lawyers not 
admitted to practice law in California concerning the kinds of legal services they 
may provide in California. 

 
[5] There are occasions in which a lawyer admitted to practice in another United 

States jurisdiction, and not disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary basis in this jurisdiction 
under circumstances that do not create an unreasonable risk to the interests of 
their clients, the public or the courts.  Paragraph (c) identifies four such 
circumstances.  The fact that conduct is not so identified does not imply that the 
conduct is or is not authorized.  With the exception of paragraphs (d)(1) and 
(d)(2), this Rule does not authorize a lawyer to establish an office or other 
systematic and continuous presence in this jurisdiction without being admitted to 
practice generally here. 

 
[6] There is no single test to determine whether a lawyer's services are provided on 

a "temporary basis" in this jurisdiction, and may therefore be permissible under 
paragraph (c).  Services may be "temporary" even though the lawyer provides 
services in this jurisdiction on a recurring basis, or for an extended period of time, 
as when the lawyer is representing a client in a single lengthy negotiation or 
litigation. 

 
[7] Paragraphs (c) and (d) apply to lawyers who are admitted California when 

actually not admitted or otherwise entitled to practice law in any United States 
jurisdiction, which includes the District of Columbia and any state, territory or 
commonwealth of the United States.  The word "admitted" in paragraph (c) 
contemplates that the lawyer is authorized to practice in the jurisdiction in which 
the lawyer is admitted and excludes a lawyer who while technically admitted is 
not authorized to practice, because, for example, the lawyer is on inactive status.  

 
[8] Paragraph (c)(1) recognizes that the interests of clients and the public are 

protected if a lawyer admitted only in another jurisdiction associates with a lawyer 
licensed to practice in this jurisdiction.  For this paragraph to apply, however, the 
lawyer admitted to practice in this jurisdiction must actively participate in and 
share responsibility for the representation of the client.  

 
[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized by 

law or order of a tribunal or an administrative agency to appear before the 
tribunal or agency.  This authority may be granted pursuant to formal rules 
governing admission pro hac vice or pursuant to informal practice of the tribunal 
or agency.  Under paragraph (c)(2), a lawyer does not violate this Rule when the 
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lawyer appears before a tribunal or agency pursuant to such authority.  To the 
extent that a court rule or other law of this jurisdiction requires a lawyer who is 
not admitted to practice in this jurisdiction to obtain admission pro hac vice before 
appearing before a tribunal or administrative agency, this Rule requires the 
lawyer to obtain that authority.  

 
[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction 

on a temporary basis does not violate this Rule when the lawyer engages in 
conduct in anticipation of a proceeding or hearing in a jurisdiction in which the 
lawyer is authorized to practice law or in which the lawyer reasonably expects to 
be admitted pro hac vice.  Examples of such conduct include meetings with the 
client, interviews of potential witnesses, and the review of documents. Similarly, a 
lawyer admitted only in another jurisdiction may engage in conduct temporarily in 
this jurisdiction in connection with pending litigation in another jurisdiction in 
which the lawyer is or reasonably expects to be authorized to appear, including 
taking depositions in this jurisdiction. 

 
[11] When a lawyer has been or reasonably expects to be admitted to appear before 

a court or administrative agency, paragraph (c)(2) also permits conduct by 
lawyers who are associated with that lawyer in the matter, but who do not expect 
to appear before the court or administrative agency.  For example, subordinate 
lawyers may conduct research, review documents, and attend meetings with 
witnesses in support of the lawyer responsible for the litigation. 

 
[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction 

to perform services on a temporary basis in this jurisdiction if those services are 
in or reasonably related to a pending or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in this or another jurisdiction, if the 
services arise out of or are reasonably related to the lawyer's practice in a 
jurisdiction in which the lawyer is admitted to practice.  The lawyer, however, 
must obtain admission pro hac vice in the case of a court-annexed arbitration or 
mediation or otherwise if court rules or law so require.  

 
[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide 

certain legal services on a temporary basis in this jurisdiction that arise out of or 
are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer 
is admitted but are not within paragraphs (c)(2) or (c)(3).  These services include 
both legal services and services that nonlawyers may perform but that are 
considered the practice of law when performed by lawyers.  

 
[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be 

reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is 
admitted.  A variety of factors evidence such a relationship.  The lawyer's client 
may have been previously represented by the lawyer, or may be resident in or 
have substantial contacts with the jurisdiction in which the lawyer is admitted.  
The matter, although involving other jurisdictions, may have a significant 
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connection with that jurisdiction.  In other cases, significant aspects of the 
lawyer's work might be conducted in that jurisdiction or a significant aspect of the 
matter may involve the law of that jurisdiction.  The necessary relationship might 
arise when the client's activities or the legal issues involve multiple jurisdictions, 
such as when the officers of a multinational corporation survey potential business 
sites and seek the services of their lawyer in assessing the relative merits of 
each.  In addition, the services may draw on the lawyer's recognized expertise 
developed through the regular practice of law on behalf of clients in matters 
involving a particular body of federal, nationally-uniform, foreign, or international 
law. 

 
[15] Paragraph (d) identifies two circumstances in which a lawyer who is admitted to 

practice in another United States jurisdiction, and is not disbarred or suspended 
from practice in any jurisdiction, may establish an office or other systematic and 
continuous presence in this jurisdiction for the practice of law as well as provide 
legal services on a temporary basis.  Except as provided in paragraphs (d)(1) 
and (d)(2), a lawyer who is admitted to practice law in another jurisdiction and 
who establishes an office or other systematic or continuous presence in this 
jurisdiction must become admitted to practice law generally in this jurisdiction.  

 
[16] Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal 

services to the client or its organizational affiliates, i.e., entities that control, are 
controlled by, or are under common control with the employer.  This paragraph 
does not authorize the provision of personal legal services to the employer's 
officers or employees.  The paragraph applies to in-house corporate lawyers, 
government lawyers and others who are employed to render legal services to the 
employer.  The lawyer's ability to represent the employer outside the jurisdiction 
in which the lawyer is licensed generally serves the interests of the employer and 
does not create an unreasonable risk to the client and others because the 
employer is well situated to assess the lawyer's qualifications and the quality of 
the lawyer's work.  

 
[17] If an employed lawyer establishes an office or other systematic presence in this 

jurisdiction for the purpose of rendering legal services to the employer, the lawyer 
may be subject to registration or other requirements, including assessments for 
client protection funds and mandatory continuing legal education. 

 
[18] Paragraph (d)(2) recognizes that a lawyer may provide legal services in a 

jurisdiction in which the lawyer is not licensed when authorized to do so by 
federal or other law, which includes statute, court rule, executive regulation or 
judicial precedent. 

 
[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or 

otherwise is subject to the disciplinary authority of this jurisdiction.  See Rule 
8.5(a). 
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[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to 
paragraphs (c) or (d)  may have to inform the client that the lawyer is not licensed 
to practice law in this jurisdiction. For example, that may be required when the 
representation occurs primarily in this jurisdiction and requires knowledge of the 
law of this jurisdiction.  See Rule 1.4(b).  

 
[21] Paragraphs (c) and (d) do not authorize communications advertising legal 

services to prospective clients in this jurisdiction by lawyers who are admitted to 
practice in other jurisdictions.  Whether and how lawyers may communicate the 
availability of their services to prospective clients in this jurisdiction is governed 
by Rules 7.1 to 7.5. 
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Rule 5.6:  Restrictions on a Lawyer's Right to Practice 
 
(a) A lawyer shall not offer or enter into: 
 

(1) A partnership, shareholder, operating, employment or other similar 
agreement that restricts the right of a lawyer to practice law after termination 
of the relationship; or 

 
(2) Any other agreement, whether in connection with the settlement of a lawsuit 

or otherwise, that restricts any lawyer's right to practice law. 
 
(b) Notwithstanding paragraph (a)(1) of this Rule or unless otherwise proscribed by law, 

a lawyer may offer or enter into an agreement that provides for forfeiture of any of 
the compensation to be paid by a law firm to a lawyer after termination of that 
lawyer's membership in or employment by that law firm if the lawyer competes with 
that law firm after such termination, provided that: 

 
(1) The lawyer's eligibility for receipt of such compensation is conditioned on 

minimum age and length of service requirements; and 
 

(2) The affected compensation will be paid solely from future firm revenues, and 
not from compensation already earned by the lawyer, the lawyer's share in 
the equity of the firm, the lawyer's share of the firm's net profits, or the 
lawyer's vested interest in a retirement plan. 

 
Comment 
 
[1] Paragraph (a)(1) permits a restrictive covenant in a law corporation, partnership or 
employment agreement that provides that a lawyer who is a law corporation shareholder, 
partner or associate shall not have a separate practice during the existence of the 
relationship.  However, upon termination of the relationship (whether voluntary or 
involuntary), the lawyer is free to practice law without any contractual restriction except in 
the case of retirement from the active practice of law or as further noted below. 
[2] Paragraph (b)'s exception for certain agreements relating to compensation to be 
paid after termination of membership in or employment by a law firm does not apply to all 
agreements in connection with any withdrawal from a firm but is intended to apply to bona 
fide retirement agreements.  Authorities interpreting the analogous "retirement benefits" 
exception under American Bar Association Model Rule 5.6 have identified the factors 
enumerated in paragraphs (b)(1) and (b)(2) as essential attributes of such retirement 
agreements.  See, e.g., Neuman v. Akman (D.C. 1998) 715 A.2d 127, 136-137 (lifetime 
payments to former partners who satisfy age and tenure requirements qualify as true 
retirement benefits); Donnelly v. Brown, Winick, Graves, Gross, Baskerville, Schoenebaum 
& Walker, P.L.C. (Iowa 1999) 599 N.W.2d 677, 682 (policy of distributing benefits after "ten 
years of service and sixty years of age or twenty-five years of service ... clearly qualifies as 
a retirement plan"); Miller v. Foulston, Siefkin, Powers & Eberhardt (Kan. 1990) 246 Kan. 
450, 458 [790 P.2d 404] (payments made to former partners who satisfy age, longevity or 
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disability requirements "[f]it squarely within the exception of [the ethics rule]"). Significantly, 
these authorities have applied the retirement benefits exception to circumstances involving 
less than full retirement, thereby implicitly rejecting the notion that public policy requires the 
complete cessation of practice in order to qualify under the exception to the Rule.  See also 
Neuman v. Atkman, supra, 715 A.2d at 136 (retirement benefits come "entirely from firm 
profits that post-date the withdrawal of the partner"); Virginia State Bar Standing Committee 
on Legal Ethics Opn. No. 880 (1987) (distinguishing "compensation already earned" from 
benefits funded "by the employer or partnership or third parties" that qualify under 
retirement benefits exception); Anderson v. Aspelmeier, Fisch, Power, Warner & Engberg 
(Iowa 1990) 461 N.W.2d 598, 601-602 [59 USLW 2311] (payments of former partner's 
equity holdings do not qualify as retirement benefit); Pettingell v. Morrison, Mahoney & 
Miller (Mass. 1997) 426 Mass. 253, 257-258 [687 N.E.2d 1237] (distribution of acquired 
capital does not constitute retirement benefit); Cohen v. Lord, Day & Lord (NY 1989) 75 
N.Y.2d 95, 100 [550 N.E.2d 410] (retirement benefits exception does not authorize 
forfeiture of partner's uncollected share of net profits). 
 
[3] While this Rule bars agreements restricting an attorney's right to practice law after 
withdrawal from a law firm, the Supreme Court has held that former Rule 1-500 does not 
per se prohibit a law partnership agreement that provides for reasonable payment by a 
withdrawing partner who continues to practice law in competition with his or her former 
partners in a specified geographical area after withdrawal.  See Howard v. Babcock (1993) 
6 Cal.4th 409, 425 [25 Cal.Rptr.2d 80].  The Court's rationale for permitting such 
agreements is that "an agreement that assesses a reasonable cost against a partner who 
chooses to compete with his or her former partners does not restrict the practice of law.  
Rather, it attaches an economic consequence to a departing partner's unrestricted choice 
to pursue a particular kind of practice."  Id. at 419.   However, the toll exacted must not be 
so high that it unreasonably restricts the practice of law.  Id. at 419, 425.  See also Haight, 
Brown & Bonesteel v.  Sup. Ct. (1991) 234 Cal.App.3d 963, 969-971 [285 Cal.Rptr. 845] 
(former Rule 1-500 does not prohibit agreement providing for withdrawing partner to 
compensate former partners if withdrawing partner chooses to represent clients previously 
represented by firm); Schlessinger v. Rosenfeld,  Meyer & Susman (1995) 40 Cal. App. 4th 
1096 [47 Cal.Rptr.2d 650] (partnership agreement reducing withdrawing partner's share of 
fees if such partner competes with law firm not considered unlawful toll on competition).  
But see Champion v. Superior Court (1988) 201 Cal. App. 3rd 777 [247 Cal.Rptr. 624] 
(forfeiture of future fees for cases taken  by withdrawn partner unconscionable under 
former Rule 2-107). 
 
[4] This Rule is not intended to prohibit agreements otherwise authorized by Business 
and Professions Code sections 6092.5(i) or 6093 (governing agreements regarding 
conditions of practice, entered into between respondents and disciplinary agency in lieu of 
disciplinary proceedings or in connection with probation) or in connection with the sale of a 
law practice as authorized by Business & Professions Code sections 16602 et seq. 
(governing agreements not to compete in connection with dissolution of or dissociation from 
partnership); see also Los Angeles Bar Ass'n Form. Opn. 480 (1995) (partnership 
agreement that does not survive analysis under Business and Professions Code section 
16600 et seq. may violate former Rule 1-500). 
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Rule 1-500  Agreements Restricting a Member's Practice  5.6:  Restrictions on a 
Lawyer's Right to Practice 
 
(a) (A) A member shall not be a party to or participate in offering or making an A lawyer 
shall not offer or enter into: 
 

(1) A partnership, shareholder, operating, employment or other similar 
agreement that restricts the right of a lawyer to practice law after termination of the 
relationship; or 

 
(2) Any other agreement, whether in connection with the settlement of a lawsuit 
or otherwise, if the agreement that restricts theany lawyer's right of a member to 
practice law. , except that this rule shall not prohibit such an agreement which: 

 
(1) Is a part of an employment, shareholders', or partnership agreement among 
members provided the restrictive agreement does not survive the termination of the 
employment, shareholder, or partnership relationship; or 

 
(2) Requires payments to a member upon the member's retirement from the practice 
of law; or 

 
(3) Is authorized by Business and Professions Code sections 6092.5 subdivision (i), 
or 6093.. 

 
(b) Notwithstanding subparagraph (A)(1) of this Rule or unless otherwise proscribed by 
law, a lawyer may offer or enter into an agreement that provides for forfeiture of any of the 
compensation to be paid by a law firm to a lawyer afterthat lawyer's membership in or 
employment by that law firm if the lawyer competes with that law firm after such 
termination, provided that: 
 

(1) The lawyer's eligibility for receipt of such compensation is conditioned on 
minimum age and length of service requirements; and 

 
(2) The affected compensation will be paid solely from future firm revenues, and 
not from compensation already earned by the lawyer, the lawyer's share in the 
equity of the firm, the lawyer's share of the firm's net profits, or the lawyer's vested 
interest in a retirement plan. 

 
(B) A member shall not be a party to or participate in offering or making an agreement 
which precludes the reporting of a violation of these rules. 
 
Discussion Comment 
 
Paragraph (A) makes it clear that the practice, in connection with settlement agreements, of 
proposing that a member refrain from representing other clients in similar litigation, is 
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prohibited. Neither counsel may demand or suggest such provisions nor may opposing 
counsel accede or agree to such provisions. 
 
[1] Paragraph (a)(1) permits a restrictive covenant in a law corporation, partnership, or 
employment agreement. The that provides that a lawyer who is a law corporation 
shareholder, partner, or associate may agreeshall not to have a separate practice during 
the existence of the relationship;.  However, however, upon termination of the relationship 
(whether voluntary or involuntary), the memberlawyer is free to practice law without any 
contractual restriction except in the case of retirement from the active practice of law or as 
further noted below. 
 
[2] Paragraph (a)'s exception for certain agreements relating to compensation to be 
paid after termination of membership in or employment by a law firm does not apply to all 
agreements in connection with any withdrawal from a firm but is intended to apply to bona 
fide retirement agreements.  Authorities interpreting the analogous "retirement benefits" 
exception under American Bar Association Model Rule 5.6 have identified the factors 
enumerated in paragraphs (a)(1) and (a)(2) as essential attributes of such retirement 
agreements.  See, e.g., Neuman v. Akman (D.C. 1998) 715 A.2d 127 at 136-137 (lifetime 
payments to former partners who satisfy age and tenure requirements qualify as true 
retirement benefits); Donnelly v. Brown, Winick, Graves, Gross, Baskerville, Schoenebaum 
& Walker, P.L.C. (Iowa 1999) 599 N.W.2d 677 at 682 (policy of distributing benefits after 
"ten years of service and sixty years of age or twenty-five years of service ... clearly 
qualifies as a retirement plan"); Miller v. Foulston, Siefkin, Powers & Eberhardt (Kan. 1990) 
246 Kan. 450 at 458 [790 P.2d 404] (payments made to former partners who satisfy age, 
longevity or disability requirements "[f]it squarely within the exception of [the ethics rule]"). 
Significantly, these authorities have applied the retirement benefits exception to 
circumstances involving less than full retirement, thereby implicitly rejecting the notion that 
public policy requires the complete cessation of practice in order to qualify under the 
exception to the Rule.  See also Neuman v. Atkman, supra, 715 A.2d at 136 (retirement 
benefits come "entirely from firm profits that post-date the withdrawal of the partner"); 
Virginia State Bar Standing Committee on Legal Ethics Opn. No. 880 (1987) (distinguishing 
"compensation already earned" from benefits funded "by the employer or partnership or 
third parties" that qualify under retirement benefits exception); Anderson v. Aspelmeier, 
Fisch, Power, Warner & Engberg (Iowa 1990) 461 N.W.2d 598 at 601-602 [59 USLW 2311] 
(payments of former partner's equity holdings do not qualify as retirement benefit); 
Pettingell v. Morrison, Mahoney & Miller (Mass. 1997) 426 Mass. 253 at  257-258 [687 
N.E.2d 1237] (distribution of acquired capital does not constitute retirement benefit); Cohen 
v. Lord, Day & Lord (NY 1989) 75 N.Y.2d 95 at 100 [550 N.E.2d 410] (retirement benefits 
exception does not authorize forfeiture of partner's uncollected share of net profits). 
 
[3] While this Rule bars agreements restricting an attorney's right to practice law after 
withdrawal from a law firm, the Supreme Court has held that former Rule 1-500 does not 
per se prohibit a law partnership agreement that provides for reasonable payment by a 
withdrawing partner who continues to practice law in competition with his or her former 
partners in a specified geographical area after withdrawal.  See Howard v. Babcock (1994) 
6 Cal. 4th 409 at 425 [7 Cal.Rptr.2d 867].  The Court's rationale for permitting such 
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agreements is that "an agreement that assesses a reasonable cost against a partner who 
chooses to compete with his or her former partners does not restrict the practice of law.  
Rather, it attaches an economic consequence to a departing partner's unrestricted choice 
to pursue a particular kind of practice."  Id. at 419.   However, the toll exacted must not be 
so high that it unreasonably restricts the practice of law.  Id. at 419, 425.  See also Haight, 
Brown & Bonesteel v.  Sup. Ct. (1991) 234 Cal.App.3d 963 at 969-971 [285 Cal.Rptr. 845] 
(former Rule 1-500 does not prohibit agreement providing for withdrawing partner to 
compensate former partners if withdrawing partner chooses to represent clients previously 
represented by firm); Schlessinger v. Rosenfeld,  Meyer & Susman (1995) 40 Cal. App. 4th 
1096 [47 Cal.Rptr.2d 650] (partnership agreement reducing withdrawing partner's share of 
fees if such partner competes with law firm not considered unlawful toll on competition).  
But see Champion v. Superior Court (1988) 201 Cal. App. 3rd 777 [247 Cal.Rptr. 624] 
(forfeiture of future fees for cases taken  by withdrawn partner unconscionable under 
former Rule 2-107). 
 
[4] This Rule is not intended to prohibit agreements otherwise authorized by Business 
and Professions Code sections 6092.5(i) or 6093 (governing agreements regarding 
conditions of practice, entered into between respondents and disciplinary agency in lieu of 
disciplinary proceedings or in connection with probation) or in connection with the sale of a 
law practice as authorized by Business & Professions Code sections 16602 et seq. 
(governing agreements not to compete in connection with dissolution of or dissociation from 
partnership); see also Los Angeles Bar Ass'n Form. Opn. 480 (1995) (partnership 
agreement that does not survive analysis under Business and Professions Code section 
16600 et seq. may violate former Rule 1-500). 
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Rule 5.6:  Restrictions on a Lawyer's Right to Practice 
 
(a) A lawyer shall not participate in offeringoffer or makingenter into: 
 

(a1) a A partnership, shareholders, operating, employment, or other similar type 
of agreement that restricts the right of a lawyer to practice law after termination of 
the relationship, except an agreement concerning benefits upon retirement; or; or 

 
(b) an agreement in which a restriction on the(2) Any other agreement, 
whether in connection with the settlement of a lawsuit or otherwise, that restricts 
any lawyer's right to practice law is part of the settlement of a client controversy.  

 
(b) Notwithstanding paragraph (a)(1) of this Rule or unless otherwise proscribed by 
law, a lawyer may offer or enter into an agreement that provides for forfeiture of any of 
the compensation to be paid by a law firm to a lawyer after termination of that lawyer's 
membership in or employment by that law firm if the lawyer competes with that law firm 
after such termination, provided that: 
 

(1) The lawyer's eligibility for receipt of such compensation is conditioned on 
minimum age and length of service requirements; and 

 
(2) The affected compensation will be paid solely from future firm revenues, 
and not from compensation already earned by the lawyer, the lawyer's share in 
the equity of the firm, the lawyer's share of the firm's net profits, or the lawyer's 
vested interest in a retirement plan. 

 
Comment 
 
[1] An agreement restricting the right of lawyers to practice after leaving a firm not 
only limits their professional autonomy but also limits the freedom of clients to choose a 
lawyer. Paragraph (a) prohibits such agreements except for restrictions incident to 
provisions concerning retirement benefits for service with the firm.[1] Paragraph 
(a)(1) permits a restrictive covenant in a law corporation, partnership or employment 
agreement that provides that a lawyer who is a law corporation shareholder, partner or 
associate shall not have a separate practice during the existence of the relationship.  
However, upon termination of the relationship (whether voluntary or involuntary), the 
lawyer is free to practice law without any contractual restriction except in the case of 
retirement from the active practice of law or as further noted below. 
 
[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other persons in 
connection with settling a claim on behalf of a client. Paragraph (b)'s exception for 
certain agreements relating to compensation to be paid after termination of membership 
in or employment by a law firm does not apply to all agreements in connection with any 
withdrawal from a firm but is intended to apply to bona fide retirement agreements.  
Authorities interpreting the analogous "retirement benefits" exception under American 
Bar Association Model Rule 5.6 have identified the factors enumerated in paragraphs 

Back to Table of Contents

93



COMPARISON TO ABA MODEL RULE 

 

(b)(1) and (b)(2) as essential attributes of such retirement agreements.  See, e.g., 
Neuman v. Akman (D.C. 1998) 715 A.2d 127 at 136-137 (lifetime payments to former 
partners who satisfy age and tenure requirements qualify as true retirement benefits); 
Donnelly v. Brown, Winick, Graves, Gross, Baskerville, Schoenebaum & Walker, P.L.C. 
(Iowa 1999) 599 N.W.2d 677 at 682 (policy of distributing benefits after "ten years of 
service and sixty years of age or twenty-five years of service ... clearly qualifies as a 
retirement plan"); Miller v. Foulston, Siefkin, Powers & Eberhardt (Kan. 1990) 246 Kan. 
450 at 458 [790 P.2d 404] (payments made to former partners who satisfy age, 
longevity or disability requirements "[f]it squarely within the exception of [the ethics 
rule]"). Significantly, these authorities have applied the retirement benefits exception to 
circumstances involving less than full retirement, thereby implicitly rejecting the notion 
that public policy requires the complete cessation of practice in order to qualify under 
the exception to the rule.  See also Neuman v. Atkman, supra, 715 A.2d at 136 
(retirement benefits come "entirely from firm profits that post-date the withdrawal of the 
partner"); Virginia State Bar Standing Committee on Legal Ethics Opn. No. 880 (1987) 
(distinguishing "compensation already earned" from benefits funded "by the employer or 
partnership or third parties" that qualify under retirement benefits exception); Anderson 
v. Aspelmeier, Fisch, Power, Warner & Engberg (Iowa 1990) 461 N.W.2d 598 at 
601-602 [59 USLW 2311] (payments of former partner's equity holdings do not qualify 
as retirement benefit); Pettingell v. Morrison, Mahoney & Miller (Mass. 1997) 426 Mass. 
253 at  257-258 [687 N.E.2d 1237] (distribution of acquired capital does not constitute 
retirement benefit); Cohen v. Lord, Day & Lord (NY 1989) 75 N.Y.2d 95 at 100 [550 
N.E.2d 410] (retirement benefits exception does not authorize forfeiture of partner's 
uncollected share of net profits). 
 
[3] This Rule does not apply to prohibit restrictions that may be included in the terms 
of of the sale of a law practice pursuant to Rule 1.17.While this Rule bars agreements 
restricting an attorney's right to practice law after withdrawal from a law firm, the 
Supreme Court has held that former Rule 1-500 does not per se prohibit a law 
partnership agreement that provides for reasonable payment by a withdrawing partner 
who continues to practice law in competition with his or her former partners in a 
specified geographical area after withdrawal.  See Howard v. Babcock (1994) 6 Cal. 4th 
409 at 425 [7 Cal.Rptr.2d 867].  The Court's rationale for permitting such agreements is 
that "an agreement that assesses a reasonable cost against a partner who chooses to 
compete with his or her former partners does not restrict the practice of law.  Rather, it 
attaches an economic consequence to a departing partner's unrestricted choice to 
pursue a particular kind of practice."  Id. at 419.   However, the toll exacted must not be 
so high that it unreasonably restricts the practice of law.  Id. at 419, 425.  See also 
Haight, Brown & Bonesteel v.  Sup. Ct. (1991) 234 Cal.App.3d 963 at 969-971 [285 
Cal.Rptr. 845] (former Rule 1-500 does not prohibit agreement providing for withdrawing 
partner to compensate former partners if withdrawing partner chooses to represent 
clients previously represented by firm); Schlessinger v. Rosenfeld,  Meyer & Susman 
(1995) 40 Cal. App. 4th 1096 [47 Cal.Rptr.2d 650] (partnership agreement reducing 
withdrawing partner's share of fees if such partner competes with law firm not 
considered unlawful toll on competition).  But see Champion v. Superior Court (1988) 
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201 Cal. App. 3rd 777 [247 Cal.Rptr. 624] (forfeiture of future fees for cases taken  by 
withdrawn partner unconscionable under former Rule 2-107). 
 
[4] This Rule is not intended to prohibit agreements otherwise authorized by 
Business and Professions Code sections 6092.5(i) or 6093 (governing agreements 
regarding conditions of practice, entered into between respondents and disciplinary 
agency in lieu of disciplinary proceedings or in connection with probation) or in 
connection with the sale of a law practiceas authorized by Business & Professions Code 
sections 16602 et seq. (governing agreements not to compete in connection with 
dissolution of or dissociation from partnership); see also Los Angeles Bar Ass'n Form. 
Opn. 480 (1995) (partnership agreement that does not survive analysis under Business 
and Professions Code section 16600 et seq. may violate former Rule 1-500). 
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Rule 7.1:  Communications Concerning the Availability of Legal Services 
 
(a) For purposes of Rules 7.1 through 7.5, “communication” means any message or 

offer made by or on behalf of a lawyer concerning the availability for professional 
employment of a lawyer or a lawyer’s law firm directed to any former, present, or 
prospective client, including but not limited to the following: 

 
(1) Any use of firm name, trade name, fictitious name, or other professional 

designation of such lawyer or law firm; or 
 

(2) Any stationery, letterhead, business card, sign, brochure, domain name, 
Internet web page or web site, e-mail, other material sent or posted by 
electronic transmission, or other writing describing such lawyer or law firm; or 

 
(3) Any advertisement (regardless of medium) of such lawyer or law firm directed 

to the general public or any substantial portion thereof; or 
 

(4) Any unsolicited correspondence, electronic transmission, or other writing 
from a lawyer or law firm directed to any person or entity. 

 
(b) A lawyer shall not make a false or misleading communication as defined herein. 
 
(c) A communication is false or misleading if it: 
 

(1) Contains any untrue statement; or 
 

(2) Contains any misrepresentation of fact or law; or 
 

(3) Contains any matter, or presents or arranges any matter in a manner or 
format which is false, deceptive, or which confuses, deceives, or misleads 
the public; or 

 
(4) Omits to state any fact necessary to make the statements made, in the light 

of circumstances under which they are made, not misleading to the public. 
 
(d) The Board of Governors of the State Bar may formulate and adopt standards as to 

communications which will be presumed to violate Rule 7.1, 7.2, 7.3, 7.4 or 7.5.  The 
standards shall only be used as presumptions affecting the burden of proof in 
disciplinary proceedings involving alleged violations of these rules.  “Presumption 
affecting the burden of proof” means that presumption defined in Evidence Code 
sections 605 and 606.  Such standards formulated and adopted by the Board, as 
from time to time amended, shall be effective and binding on all lawyers. 
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Comment 
 
[1] This Rule governs all communications about the availability of legal services from 
lawyers and law firms, including advertising permitted by Rule 7.2. Whatever means are 
used to make known a lawyer’s services, statements about them must be truthful.  The 
requirement of truthfulness in a communication under this Rule includes representations 
about the law. 
 
[2] Rule 7.1 is also intended to prohibit truthful statements that are misleading.  A 
truthful statement is misleading if it omits a fact necessary to make the lawyer’s 
communication considered as a whole not materially misleading. 
 
[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of clients 
or former clients may be misleading if presented so as to lead a reasonable person to form 
an unjustified expectation that the same results could be obtained for other clients in similar 
matters without reference to the specific factual and legal circumstances of each client’s 
case.  Similarly, an unsubstantiated comparison of the lawyer’s services or fees with the 
services or fees of other lawyers may be misleading if presented with such specificity as 
would lead a reasonable person to conclude that the comparison can be substantiated.  
The inclusion of an appropriate disclaimer or qualifying language may avoid creating 
unjustified expectations or otherwise misleading a prospective client. 
 
[4] As used in paragraph (a), “writing” means any writing as defined in the Evidence 
Code. 
 
[5] The list of communications under paragraphs (a)(1) through (a)(4) of this Rule is not 
intended to be exclusive.  For example, a lawyer’s intentionally misleading use of metatags 
to divert a prospective client to the web site of the lawyer or the lawyer’s law firm would also 
be prohibited under this Rule. 
 
[6] See also Rule 8.4(e) for the prohibition against stating or implying an ability to 
influence improperly a government agency or official or to achieve results by means that 
violate the Rules of Professional Conduct or other law. 
 
 
Standards 
 
Pursuant to Rule 7.1(d), the Board of Governors has adopted the following standards 
related to paragraph (b) of this Rule: 
 

(1) A “communication” which contains guarantees, warranties, or predictions 
regarding the result of the representation. 

 
(2) A “communication” which contains testimonials about or endorsements of a 

lawyer unless such communication also contains an express disclaimer such 
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as “this testimonial or endorsement does not constitute a guarantee, 
warranty, or prediction regarding the outcome of your legal matter.” 

 
(3) A “communication” which contains a dramatization unless such 

communication contains a disclaimer which states “this is a dramatization” or 
words of similar import. 

 
(4) A “communication” which states or implies “no fee without recovery” unless 

such communication also expressly discloses whether or not the client will be 
liable for costs. 

 
(5) A “communication” which states or implies that a lawyer is able to provide 

legal services in a language other than English unless the lawyer can actually 
provide legal services in such language or the communication also states in 
the language of the communication (a) the employment title of the person 
who speaks such language and (b) that the person is not a member of the 
State Bar of California, if that is the case. 

 
(6) An unsolicited “communication” transmitted to the general public or any 

substantial portion thereof primarily directed to seeking professional 
employment primarily for pecuniary gain which sets forth a specific fee or 
range of fees for a particular service where, in fact, the lawyer charges a 
greater fee than advertised in such communication within a period of 90 days 
following dissemination of such communication, unless such communication 
expressly specifies a shorter period of time regarding the advertised fee. 
Where the communication is published in the classified or “yellow pages” 
section of telephone, business or legal directories or in other media not 
published more frequently than once a year, the lawyer shall conform to the 
advertised fee for a period of one year from initial publication, unless such 
communication expressly specifies a shorter period of time regarding the 
advertised fee. 
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Rule 7.1:  Communications Concerning a Lawyer’s Services the Availability of Legal 
Services 
 
(a) For purposes of Rules 7.1 through 7.5, “communication” means any message or 

offer made by or on behalf of a lawyer concerning the availability for professional 
employment of a lawyer or a lawyer’s law firm directed to any former, present, or 
prospective client, including but not limited to the following: 

 
(1) Any use of firm name, trade name, fictitious name, or other professional 

designation of such lawyer or law firm; or 
 

(2) Any stationery, letterhead, business card, sign, brochure, domain name, 
Internet web page or web site, e-mail, other material sent or posted by 
electronic transmission, or other writing describing such lawyer or law firm; or 

 
(3) Any advertisement (regardless of medium) of such lawyer or law firm directed 

to the general public or any substantial portion thereof; or 
 

(4) Any unsolicited correspondence, electronic transmission, or other writing 
from a lawyer or law firm directed to any person or entity. 

 
(b) A lawyer shall not make a false or misleading communication about the lawyer or 

the lawyer's services. as defined herein. 
 
(c) A communication is false or misleading if it contains: 
 

(1) Contains a material any untrue statement; or 
 

(2) Contains any misrepresentation of fact or law, or omits a; or 
 

(3) Contains any matter, or presents or arranges any matter in a manner or 
format which is false, deceptive, or which confuses, deceives, or misleads 
the public; or 

(4) Omits to state any fact necessary to make the statement considered as a 
whole not materially misleading.statements made, in the light of 
circumstances under which they are made, not misleading to the public. 

 
(d) The Board of Governors of the State Bar may formulate and adopt standards as to 

communications which will be presumed to violate Rule 7.1, 7.2, 7.3, 7.4 or 7.5.  The 
standards shall only be used as presumptions affecting the burden of proof in 
disciplinary proceedings involving alleged violations of these rules.  “Presumption 
affecting the burden of proof” means that presumption defined in Evidence Code 
sections 605 and 606.  Such standards formulated and adopted by the Board, as 
from time to time amended, shall be effective and binding on all lawyers. 

 

Back to Table of Contents

99



COMPARISON TO ABA MODEL RULE 

Comment 
 
[1] This Rule governs all communications about a lawyer'sthe availability of legal 
services from lawyers and law firms, including advertising permitted by Rule 7.2. Whatever 
means are used to make known a lawyer'’s services, statements about them must be 
truthful.  The requirement of truthfulness in a communication under this Rule includes 
representations about the law. 
 
[2] TRule 7.1 is also intended to prohibit truthful statements that are misleading are also 
prohibited by this Rule..  A truthful statement is misleading if it omits a fact necessary to 
make the lawyer'’s communication considered as a whole not materially misleading. A 
truthful statement is also misleading if there is a substantial likelihood that it will lead a 
reasonable person to formulate a specific conclusion about the lawyer or the lawyer's 
services for which there is no reasonable factual foundation. 
 
[3] An advertisement that truthfully reports a lawyer'’s achievements on behalf of clients 
or former clients may be misleading if presented so as to lead a reasonable person to form 
an unjustified expectation that the same results could be obtained for other clients in similar 
matters without reference to the specific factual and legal circumstances of each client'’s 
case.  Similarly, an unsubstantiated comparison of the lawyer'’s services or fees with the 
services or fees of other lawyers may be misleading if presented with such specificity as 
would lead a reasonable person to conclude that the comparison can be substantiated.  
The inclusion of an appropriate disclaimer or qualifying language may preclude a finding 
that a statement is likely to createavoid creating unjustified expectations or otherwise 
misleadmisleading a prospective client. 
 
[4] As used in paragraph (a), “writing” means any writing as defined in the Evidence 
Code. 
 
[5] The list of communications under paragraphs (a)(1) through (a)(4) of this Rule is not 
intended to be exclusive.  For example, a lawyer’s intentionally misleading use of metatags 
to divert a prospective client to the web site of the lawyer or the lawyer’s law firm would also 
be prohibited under this Rule. 
 
[6] See also Rule 8.4(e) for the prohibition against stating or implying an ability to 
influence improperly a government agency or official or to achieve results by means that 
violate the Rules of Professional Conduct or other law. 
 
 
Standards 
 
Pursuant to Rule 7.1(d), the Board of Governors has adopted the following standards 
related to paragraph (b) of this Rule: 
 

(1) A “communication” which contains guarantees, warranties, or predictions 
regarding the result of the representation. 
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(2) A “communication” which contains testimonials about or endorsements of a 

lawyer unless such communication also contains an express disclaimer such 
as “this testimonial or endorsement does not constitute a guarantee, 
warranty, or prediction regarding the outcome of your legal matter.” 

 
(3) A “communication” which contains a dramatization unless such 

communication contains a disclaimer which states “this is a dramatization” or 
words of similar import. 

 
(4) A “communication” which states or implies “no fee without recovery” unless 

such communication also expressly discloses whether or not the client will be 
liable for costs. 

 
(5) A “communication” which states or implies that a lawyer is able to provide 

legal services in a language other than English unless the lawyer can actually 
provide legal services in such language or the communication also states in 
the language of the communication (a) the employment title of the person 
who speaks such language and (b) that the person is not a member of the 
State Bar of California, if that is the case. 

 
(6) An unsolicited “communication” transmitted to the general public or any 

substantial portion thereof primarily directed to seeking professional 
employment primarily for pecuniary gain which sets forth a specific fee or 
range of fees for a particular service where, in fact, the lawyer charges a 
greater fee than advertised in such communication within a period of 90 days 
following dissemination of such communication, unless such communication 
expressly specifies a shorter period of time regarding the advertised fee. 
Where the communication is published in the classified or “yellow pages” 
section of telephone, business or legal directories or in other media not 
published more frequently than once a year, the lawyer shall conform to the 
advertised fee for a period of one year from initial publication, unless such 
communication expressly specifies a shorter period of time regarding the 
advertised fee. 
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Rule 7.2:  Advertising 
 
(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services 

through any medium, including public media. 
 
(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s 

services except that a lawyer may 
 

(1) pay the reasonable costs of advertisements or communications permitted by 
this Rule; 

 
(2) pay the usual charges of a legal services plan or a qualified lawyer referral 

service.  A qualified lawyer referral service is a lawyer referral service 
established, sponsored and operated in accordance with the State Bar of 
California's minimum standards for a lawyer referral service in California; 

 
(3) pay for a law practice in accordance with Rule [1.17]; and 

 
(4) refer clients to another lawyer or non-lawyer pursuant to an agreement not 

otherwise prohibited under these Rules that provides for the other person to 
refer clients or customers to the lawyer, if 

 
(i) the reciprocal referral agreement is not exclusive, and 

 
(ii) the client is informed of the existence and nature of the agreement. 

 
(c) Any communication made pursuant to this Rule shall include the name and office 

address of at least one lawyer or law firm responsible for its content. 
 
Comment 
 
[1] [RESERVED] 
 
[2] This Rule permits public dissemination of information concerning a lawyer's name or 
firm name, address and telephone number; the kinds of services the lawyer will undertake; 
the basis on which the lawyer's fees are determined, including prices for specific services 
and payment and credit arrangements; a lawyer's foreign language ability; names of 
references and, with their consent, names of clients regularly represented; and other 
information that might invite the attention of those seeking legal assistance. 
 
[3] This Rule permits advertising by electronic media, including but not limited to 
television, radio and the Internet.  But see Rule 7.3(a) concerning real-time electronic 
communications with prospective clients. 
 
[4] Neither this Rule nor Rule 7.3 is intended to prohibit communications authorized by 
law. 
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Paying Others to Recommend a Lawyer 
 
[5] Notwithstanding Rule 1-320(C)’s general prohibition on a lawyer giving or promising 
anything of value to a representative of a communication medium in return for publicity of 
the lawyer, paragraph (b)(1), allows a lawyer to pay for advertising and communications 
permitted by this Rule, including but not limited to the costs of print directory listings, on-line 
directory listings, newspaper ads, television and radio airtime, domain-name registrations, 
sponsorship fees, banner ads, and group advertising.  A lawyer may also compensate 
employees, agents and vendors who are engaged to provide marketing or 
client-development services, such as publicists, public-relations personnel, 
business-development staff and website designers. See Rule 5.3 for the duties of lawyers 
and law firms with respect to the conduct of nonlawyers who prepare marketing materials 
for them. 
 
[6] Paragraph (b)(2) is intended to permit a lawyer to pay the usual charges of a group 
or pre-paid legal service plan exempt from registration under Business & Professions Code, 
section 6155(c).  Paragraph (b)(2) is also intended to permit a lawyer to pay the usual 
charges of a qualified lawyer referral service established, sponsored and operated in 
accordance with the State Bar of California’s minimum standards for a lawyer referral 
service in California.  See Business & Professions Code, section 6155, and rules and 
regulations pursuant thereto.  See also Rule [5.4(a)(4)]. 
 
[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals 
from a lawyer referral service must act reasonably to assure that the activities of the plan or 
service are compatible with the lawyer's professional obligations. See Rules 5.3 and [5.4].  
Legal service plans and lawyer referral services may communicate with prospective clients, 
but such communication must be in conformity with these Rules.  Thus, advertising must 
not be false or misleading, as would be the case if the communications of a group 
advertising program or a group legal services plan would mislead prospective clients to 
think that it was a lawyer referral service sponsored by a state agency or bar association.  
Nor could the lawyer allow in-person, telephonic, or real-time contacts that would violate 
Rule 7.3. 
 
[8] Paragraph (b)(4) permits a lawyer to make referrals to another, in return for the 
undertaking of that person to refer clients or customers to the lawyer.  Such reciprocal 
referral arrangements must not interfere with the lawyer's professional judgment as to 
making referrals or as to providing substantive legal services. See Rule [5.4 (c)].  A lawyer 
does not violate paragraph (b)(4) of this Rule by agreeing to refer clients or customers to 
another, so long as the reciprocal referral agreement is not exclusive and the client is 
informed of the referral agreement.  See also Rule 1.5.1(b).  Conflicts of interest created by 
arrangements made pursuant to paragraph (b)(4) are governed by Rule [re: conflicts of 
interest].  Reciprocal referral agreements should not be of indefinite duration and should be 
reviewed periodically to determine whether they comply with these Rules.  This Rule is not 
intended to restrict referrals or divisions of revenues or net income among lawyers within a 
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law firm comprised of multiple entities.  Divisions of fees between or among lawyers not in 
the same law firm is governed by Rule 1.5.1. 
 
Required information in advertisements 
 
[9] Paragraph (c) also applies to a group of lawyers that engages in cooperative 
advertising.  Any such communication made pursuant to this Rule shall include the name 
and office address of at least one member of the group responsible for its content.  See 
also Business & Professions Code, section 6155, subdivision (h).  See also Business & 
Professions Code, section 6159.1, concerning the requirement to retain any advertisement 
for one year. 
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Rule 7.2:  Advertising 
 
(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services 

through written, recorded or electronic communicationany medium, including public 
media. 

 
(b) A lawyer shall not give anything of value to a person for recommending the lawyer'’s 

services except that a lawyer may 
 

(1) pay the reasonable costs of advertisements or communications permitted by 
this Rule; 

 
(2) pay the usual charges of a legal services plan or a not-for-profit or qualified 

lawyer referral service.  A qualified lawyer referral service is a lawyer referral 
service that has been approved by an appropriate regulatory authority; and 
established, sponsored and operated in accordance with the State Bar of 
California's minimum standards for a lawyer referral service in California; 

 
(3) pay for a law practice in accordance with Rule 1.17.; and 

 
(4) refer clients to another lawyer or a nonlawyer professionalnon-lawyer 

pursuant to an agreement not otherwise prohibited under these Rules that 
provides for the other person to refer clients or customers to the lawyer, if 

 
(i) the reciprocal referral agreement is not exclusive, and 

 
(ii) the client is informed of the existence and nature of the agreement. 

 
(c) Any communication made pursuant to this rRule shall include the name and office 

address of at least one lawyer or law firm responsible for its content. 
 
Comment 
 
[1] To assist the public in obtaining legal services, lawyers should be allowed to make 
known their services not only through reputation but also through organized information 
campaigns in the form of advertising. Advertising involves an active quest for clients, 
contrary to the tradition that a lawyer should not seek clientele. However, the public's need 
to know about legal services can be fulfilled in part through advertising. This need is 
particularly acute in the case of persons of moderate means who have not made extensive 
use of legal services. The interest in expanding public information about legal services 
ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers 
entails the risk of practices that are misleading or overreaching.[RESERVED] 
 
[2] This Rule permits public dissemination of information concerning a lawyer's name or 
firm name, address and telephone number; the kinds of services the lawyer will undertake; 
the basis on which the lawyer's fees are determined, including prices for specific services 
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and payment and credit arrangements; a lawyer's foreign language ability; names of 
references and, with their consent, names of clients regularly represented; and other 
information that might invite the attention of those seeking legal assistance. 
 
[3] Questions of effectiveness and taste in advertising are matters of speculation and 
subjective judgment. Some jurisdictions have had extensive prohibitions against television 
advertising, against advertising going beyond specified facts about a lawyer, or against 
"undignified" advertising. Television is now one of the most powerful media for getting 
information to the public, particularly persons of low and moderate income; prohibiting 
television advertising, therefore, would impede the flow of information about legal services 
to many sectors of the public. Limiting the information that may be advertised has a similar 
effect and assumes that the bar can accurately forecast the kind of information that the 
public would regard as relevant. Similarly,This Rule permits advertising by electronic media, 
such as the Internet, can be an important source of information about legal services, and 
lawful communication by electronic mail is permitted by this Rule. But see Rule 7.3(a) for 
the prohibition against the solicitation of a prospective client through aincluding but not 
limited to television, radio and the Internet.  But see Rule 7.3(a) concerning real-time 
electronic exchange that is not initiated by thecommunications with prospective clients. 
 
[4] Neither this Rule nor Rule 7.3 is intended to prohibits communications authorized by 
law, such as notice to members of a class in class action litigation. 
 
Paying Others to Recommend a Lawyer 
 
[5] Lawyers are not permitted to pay others for channeling professional work.  
Paragraph (b)(1), howeverNotwithstanding Rule [1-320(C)’s] general prohibition on a 
lawyer giving or promising anything of value to a representative of a communication 
medium in return for publicity of the lawyer, paragraph (b)(1), allows a lawyer to pay for 
advertising and communications permitted by this Rule, including but not limited to the 
costs of print directory listings, on-line directory listings, newspaper ads, television and 
radio airtime, domain-name registrations, sponsorship fees, banner ads, and group 
advertising.  A lawyer may also compensate employees, agents and vendors who are 
engaged to provide marketing or client-development services, such as publicists, 
public-relations personnel, business-development staff and website designers. See Rule 
5.3 for the duties of lawyers and law firms with respect to the conduct of nonlawyers who 
prepare marketing materials for them. 
 
[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or 
qualified lawyer referral service. A legal service plan is a prepaid or group legal service plan 
or a similar delivery system that assists prospective clients to secure legal representation. A 
lawyer referral service, on the other hand, is any organization that holds itself out to the 
public as a lawyer referral service. Such referral services are understood by laypersons to 
be consumer-oriented organizations that provide unbiased referrals to lawyers with 
appropriate experience in the subject matter of the representation and afford other client 
protections, such as complaint procedures or malpractice insurance requirements. 
Consequently, this Rule only permitsParagraph (b)(2) is intended to permit a lawyer to pay 
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the usual charges of a not-for-profit or qualified lawyer referral service. Agroup or pre-paid 
legal service plan exempt from registration under Business & Professions Code, section 
6155(c).  Paragraph (b)(2) is also intended to permit a lawyer to pay the usual charges of a 
qualified lawyer referral service is one that is approved by an appropriate regulatory 
authority as affording adequate protections for prospective clients. See, e.g., the American 
Bar Association's Model Supreme Court Rules Governing Lawyer Referral Services and 
Model Lawyer Referral and Information Service Quality Assurance Act (requiring that 
organizations that are identified asestablished, sponsored and operated in accordance with 
the State Bar of California’s minimum standards for a lawyer referral services (i) permit the 
participation of all lawyers who are licensed and eligible to practice in the jurisdiction and 
who meet reasonable objective eligibility requirements as may be established by the 
referral service for the protection of prospective clients; (ii) require each participating lawyer 
to carry reasonably adequate malpractice insurance; (iii) act reasonably to assess client 
satisfaction and address client complaints; and (iv) do not refer prospective clients to 
lawyers who own, operate or are employed by the referral service.)service in California.  
See Business & Professions Code, section 6155, and rules and regulations pursuant 
thereto.  See also Rule 5.4(a)(4). 
 
[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals 
from a lawyer referral service must act reasonably to assure that the activities of the plan or 
service are compatible with the lawyer's professional obligations. See Rules 5.3 and 5.4.  
Legal service plans and lawyer referral services may communicate with prospective clients, 
but such communication must be in conformity with these Rules.  Thus, advertising must 
not be false or misleading, as would be the case if the communications of a group 
advertising program or a group legal services plan would mislead prospective clients to 
think that it was a lawyer referral service sponsored by a state agency or bar association.  
Nor could the lawyer allow in-person, telephonic, or real-time contacts that would violate 
Rule 7.3. 
 
[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer 
professionalParagraph (b)(4) permits a lawyer to make referrals to another, in return for the 
undertaking of that person to refer clients or customers to the lawyer.  Such reciprocal 
referral arrangements must not interfere with the lawyer's professional judgment as to 
making referrals or as to providing substantive legal services. See Rules 2.1 and 5.4(c). 
Except as provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or 
nonlawyer professional must not pay anything solely for the referral, but the Rule 5.4(c).  A 
lawyer does not violate paragraph (b)(4) of this Rule by agreeing to refer clients or 
customers to the other lawyer or nonlawyer professionalanother, so long as the reciprocal 
referral agreement is not exclusive and the client is informed of the referral agreement.  
See also Rule 1.5.1(b).  Conflicts of interest created by such arrangements made pursuant 
to paragraph (b)(4) are governed by Rule [re: conflicts of interest]1.7.  Reciprocal referral 
agreements should not be of indefinite duration and should be reviewed periodically to 
determine whether they comply with these Rules.  This Rule doesis not intended to restrict 
referrals or divisions of revenues or net income among lawyers within a law firms 
comprised of multiple entities.  Divisions of fees between or among lawyers not in the same 
law firm is governed by Rule 1.5.1. 
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Required information in advertisements 
 
[9] Paragraph (c) also applies to a group of lawyers that engages in cooperative 
advertising.  Any such communication made pursuant to this Rule shall include the name 
and office address of at least one member of the group responsible for its content.  See 
also Business & Professions Code, section 6155, subdivision (h).  See also Business & 
Professions Code, section 6159.1, concerning the requirement to retain any advertisement 
for one year. 
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Rule 7.3:  Direct Contact with Prospective Clients 
 
(a) A lawyer shall not by in person, telephone or real-time electronic contact solicit 

professional employment from a prospective client when a significant motive for 
doing so is the lawyer's pecuniary gain, unless the communication is protected from 
abridgment by the Constitution of the United States or by the Constitution of the 
State of California or the person contacted: 

 
(1) is a lawyer; or 

 
(2) has a family, close personal, or prior professional relationship with the lawyer. 

 
(b) A lawyer shall not solicit professional employment from a prospective client by 

written, recorded or electronic communication or by in person, telephone or real-time 
electronic contact even when not otherwise prohibited by paragraph (a), if: 

 
(1) the prospective client has made known to the lawyer a desire not to be 

solicited by the lawyer; or 
 

(2) the solicitation is transmitted in any manner which involves intrusion, 
coercion, duress, compulsion, intimidation, threats, or vexatious or harassing 
conduct; or 

 
(3) the person to whom the solicitation is directed is known to the lawyer to be 

represented by counsel in a matter which is a subject of the communication. 
 
(c) Every written, recorded or electronic communication from a lawyer soliciting 

professional employment from a prospective client known to be in need of legal 
services in a particular matter shall include the words “Advertising Material” or words 
of similar import on the outside envelope, if any, and at the beginning and ending of 
any recorded or electronic communication, unless the recipient of the 
communication is a person specified in paragraphs (a)(1) or (a)(2), or unless it is 
apparent from the context that the communication is an advertisement. 

 
(d) Not withstanding the prohibitions in paragraph (a), a lawyer may participate with a 

prepaid or group legal service plan operated by an organization not owned or 
directed by the lawyer that uses in person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to need 
legal services in a particular matter covered by the plan. 

 
Comment 
 
[1] There is a potential for abuse inherent in direct in person, telephone or real-time 
electronic contact by a lawyer with a prospective client known to need legal services.  
These forms of contact between a lawyer and a prospective client subject the layperson to 
the private importuning of the trained advocate in a direct interpersonal encounter.  The 
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prospective client, who may already feel overwhelmed by the circumstances giving rise to 
the need for legal services, may find it difficult fully to evaluate all available alternatives with 
reasoned judgment and appropriate self-interest in the face of the lawyer's presence and 
insistence upon being retained immediately.  The situation is fraught with the possibility of 
undue influence, intimidation, and over reaching. 
[2] This potential for abuse inherent in direct in person, telephone or real-time electronic 
solicitation of prospective clients justifies its prohibition, particularly since lawyer advertising 
and written communication permitted under Rule 7.2 offer alternative means of conveying 
necessary information to those who may be in need of legal services. 
[3] The use of general advertising and written or electronic communications to transmit 
information from a lawyer to prospective clients, rather than direct in person, telephone or 
real-time electronic contact, will help to assure that the information flows cleanly as well as 
freely.  The contents of advertisements and communications permitted under Rule 7.2 can 
be permanently recorded so that they cannot be disputed and may be shared with others 
who know the lawyer.  This potential for informal review is itself likely to help guard against 
statements and claims that might constitute false and misleading communications, in 
violation of Rule 7.1. 
 
[4] There is far less likelihood that abuse will occur when the person contacted is a 
lawyer, a former client, or one with whom the lawyer has a prior close personal or family 
relationship, or in situations in which the lawyer is not motivated by pecuniary gain.  
Consequently, the general prohibition in paragraph (a) and the requirements of paragraph 
(c) are not applicable in those situations. 
 
[5] Even permitted forms of solicitation can be abused.  Thus, any solicitation which (i) 
contains information which is false or misleading within the meaning of Rule 7.1, (ii) is 
transmitted in any manner which involves intrusion, coercion, duress, compulsion, 
intimidation, threats, or vexatious or harassing conduct within the meaning of paragraph 
(b)(2), (iii) involves contact with a prospective client who has made known to the lawyer a 
desire not to be solicited by the lawyer within the meaning of paragraph (b)(1), or (iv) is 
directed to a person whom the lawyer knows is represented by counsel in a matter which is 
a subject of the communication within the meaning of paragraph (b)(3) is prohibited. 
 
[6] This Rule is not intended to prohibit a lawyer from contacting representatives of 
organizations or groups that may be interested in establishing a bona fide group or prepaid 
legal plan for their members, insureds, beneficiaries or other third parties for the purpose of 
informing such entities of the availability of and details concerning the plan or arrangement 
which the lawyer or lawyer's firm is willing to offer. 
 
[7] The requirement in paragraph (c) that certain communications be marked 
“Advertising Material” or with words of similar import does not apply to communications sent 
in response to requests of potential clients or their representatives.  Paragraph (c) is also 
not intended to apply to general announcements by lawyers, including but not limited to 
changes in personnel or office location, nor does it apply where it is apparent from the 
context that the communication is an advertisement. 
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[8] Paragraph (d) of this Rule permits a lawyer to participate with an organization which 
uses personal contact to solicit members for its group or prepaid legal service plan, 
provided that the personal contact is not undertaken by any lawyer who would be a provider 
of legal services through the plan.  The organization must not be owned by or directed 
(whether as manager or otherwise) by any lawyer or law firm that participates in the plan.  
For example, paragraph (d) would not permit a lawyer to create an organization controlled 
directly or indirectly by the lawyer and use the organization for the in person or telephone 
solicitation of legal employment of the lawyer through memberships in the plan or 
otherwise.  The communication permitted by these organizations also must not be directed 
to a person known to need legal services in a particular matter, but is to be designed to 
inform potential plan members generally of another means of affordable legal services.  
Lawyers who participate in a legal service plan must reasonably assure that the plan 
sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See also Rules [5.4] and 8.4(a). 
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Rule 7.3:  Direct Contact with Prospective Clients 
 
(a) A lawyer shall not by in person, live telephone or real-time electronic contact solicit 

professional employment from a prospective client when a significant motive for the 
lawyer's doing so is the lawyer's pecuniary gain, unless the communication is 
protected from abridgment by the Constitution of the United States or by the 
Constitution of the State of California or the person contacted: 

 
(1) is a lawyer; or 

 
(2) has a family, close personal, or prior professional relationship with the lawyer. 

 
(b) A lawyer shall not solicit professional employment from a prospective client by 

written, recorded or electronic communication or by in person, telephone or real-time 
electronic contact even when not otherwise prohibited by paragraph (a), if: 

 
(1) the prospective client has made known to the lawyer a desire not to be 

solicited by the lawyer; or 
 

(2) the solicitation is transmitted in any manner which involves intrusion, 
coercion, duress or harassment, compulsion, intimidation, threats, or 
vexatious or harassing conduct; or 

 
(3) the person to whom the solicitation is directed is known to the lawyer to be 

represented by counsel in a matter which is a subject of the communication. 
 
(c) Every written or, recorded or electronic communication from a lawyer soliciting 

professional employment from a prospective client known to be in need of legal 
services in a particular matter shall include the words "Advertising 
Material"“Advertising Material” or words of similar import on the outside envelope, if 
any, and at the beginning and ending of any recorded or electronic communication, 
unless the recipient of the communication is a person specified in paragraphs (a)(1) 
or (a)(2), or unless it is apparent from the context that the communication is an 
advertisement. 

 
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a 

prepaid or group legal service plan operated by an organization not owned or 
directed by the lawyer that uses in person or telephone contact to solicit 
memberships or subscriptions for the plan from persons who are not known to need 
legal services in a particular matter covered by the plan. 

 
Comment 
 
[1] There is a potential for abuse inherent in direct in person or live, telephone or 
real-time electronic contact by a lawyer with a prospective client known to need legal 
services.  These forms of contact between a lawyer and a prospective client subject the 

Back to Table of Contents

112



COMPARISON TO ABA MODEL RULE 

layperson to the private importuning of the trained advocate in a direct interpersonal 
encounter.  The prospective client, who may already feel overwhelmed by the 
circumstances giving rise to the need for legal services, may find it difficult fully to evaluate 
all available alternatives with reasoned judgment and appropriate self interest in the face of 
the lawyer’s presence and insistence upon being retained immediately.  The situation is 
fraught with the possibility of undue influence, intimidation, and over reaching. 
 
[2] This potential for abuse inherent in direct in person or, live telephone or real-time 
electronic solicitation of prospective clients justifies its prohibition, particularly since lawyer 
advertising and written and recorded communication permitted under Rule 7.2 offer 
alternative means of conveying necessary information to those who may be in need of legal 
services. Advertising and written and recorded communications which may be mailed or 
autodialed make it possible for a prospective client to be informed about the need for legal 
services, and about the qualifications of available lawyers and law firms, without subjecting 
the prospective client to direct in person, telephone or real-time electronic persuasion that 
may overwhelm the client’s judgment. 
 
[3] The use of general advertising and written, recorded or electronic communications to 
transmit information from a lawyer to prospective clients, rather than direct in person, live 
telephone or real-time electronic contact, will help to assure that the information flows 
cleanly as well as freely.  The contents of advertisements and communications permitted 
under Rule 7.2 can be permanently recorded so that they cannot be disputed and may be 
shared with others who know the lawyer.  This potential for informal review is itself likely to 
help guard against statements and claims that might constitute false and misleading 
communications, in violation of Rule 7.1. The contents of direct in person, live telephone or 
real-time electronic conversations between a lawyer and a prospective client can be 
disputed and may not be subject to third party scrutiny. Consequently, they are much more 
likely to approach (and occasionally cross) the dividing line between accurate 
representations and those that are false and misleading. 
 
[4] There is far less likelihood that abuse will occur when the person contacted is a 
lawyer would engage in abusive practices against an individual who is, a former client, or 
one with whom the lawyer has a prior close personal or family relationship, or in situations 
in which the lawyer is not motivated by considerations other than the lawyer’s pecuniary 
gain. Nor is there a serious potential for abuse when the person contacted is a lawyer. 
Consequently, the general prohibition in Rule 7.3paragraph (a) and the requirements of 
Rule 7.3paragraph (c) are not applicable in those situations. Also, paragraph (a) is not 
intended to prohibit a lawyer from participating in constitutionally protected activities of 
public or charitable legal-service organizations or bona fide political, social, civic, fraternal, 
employee or trade organizations whose purposes include providing or recommending legal 
services to its members or beneficiaries. 
 
[5] But eEven permitted forms of solicitation can be abused.  Thus, any solicitation 
which (i) contains information which is false or misleading within the meaning of Rule 7.1, 
(ii) is transmitted in any manner which involves intrusion, coercion, duress, compulsion, 
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intimidation, threats, or vexatious or harassmentharassing conduct within the meaning of 
Rule 7.3paragraph (b)(2), or which(iii) involves contact with a prospective client who has 
made known to the lawyer a desire not to be solicited by the lawyer within the meaning of 
Rule 7.3(b)(1) is prohibited. Moreover, if after sending a letter or other communication to a 
client as permitted by Rule 7.2 the lawyer receives no response, any further effort to 
communicate with the prospective client may violate the provisions of Rule 7.3(b)paragraph 
(b)(1), or (iv) is directed to a person whom the lawyer knows is represented by counsel in a 
matter which is a subject of the communication within the meaning of paragraph (b)(3) is 
prohibited. 
 
[6] This Rule is not intended to prohibit a lawyer from contacting representatives of 
organizations or groups that may be interested in establishing a bona fide group or prepaid 
legal plan for their members, insureds, beneficiaries or other third parties for the purpose of 
informing such entities of the availability of and details concerning the plan or arrangement 
which the lawyer or lawyer’s firm is willing to offer. This form of communication is not 
directed to a prospective client. Rather, it is usually addressed to an individual acting in a 
fiduciary capacity seeking a supplier of legal services for others who may, if they choose, 
become prospective clients of the lawyer. Under these circumstances, the activity which the 
lawyer undertakes in communicating with such representatives and the type of information 
transmitted to the individual are functionally similar to and serve the same purpose as 
advertising permitted under Rule 7.2. 
 
[7] The requirement in paragraph (c) that certain communications be marked 
“Advertising Material” or with words of similar import does not apply to communications sent 
in response to requests of potential clients or their representatives.  Paragraph (c) is also 
not intended to apply to general announcements by lawyers, including but not limited to 
changes in personnel or office location, nor does it apply where it is apparent from the 
context that the communication is an advertisement. 
 
[7] The requirement in Rule 7.3(c) that certain communications be marked “Advertising 
Material” does not apply to communications sent in response to requests of potential clients 
or their spokespersons or sponsors. General announcements by lawyers, including 
changes in personnel or office location, do not constitute communications soliciting 
professional employment from a client known to be in need of legal services within the 
meaning of this Rule. 
 
[8] Paragraph (d) of this Rule permits a lawyer to participate with an organization which 
uses personal contact to solicit members for its group or prepaid legal service plan, 
provided that the personal contact is not undertaken by any lawyer who would be a provider 
of legal services through the plan.  The organization must not be owned by or directed 
(whether as manager or otherwise) by any lawyer or law firm that participates in the plan.  
For example, paragraph (d) would not permit a lawyer to create an organization controlled 
directly or indirectly by the lawyer and use the organization for the in person or telephone 
solicitation of legal employment of the lawyer through memberships in the plan or 
otherwise.  The communication permitted by these organizations also must not be directed 
to a person known to need legal services in a particular matter, but is to be designed to 
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inform potential plan members generally of another means of affordable legal services.  
Lawyers who participate in a legal service plan must reasonably assure that the plan 
sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See also Rules 5.4 and 8.4(a). 
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Rule 7.4:  Communication of Fields of Practice and Specialization 
 
(a) A lawyer may communicate the fact that the lawyer does or does not practice in 

particular fields of law.  A lawyer may also communicate that his or her practice is 
limited to or concentrated in a particular field of law, if such communication does not 
imply an unwarranted expertise in the field so as to be false or misleading under 
Rule 7.1. 

 
(b) A lawyer registered to practice patent law before the United States Patent and 

Trademark Office may use the designation “Patent Attorney” or a substantially 
similar designation; 

 
(c) A lawyer engaged in Admiralty practice may use the designation “Admiralty,” 

“Proctor in Admiralty” or a substantially similar designation. 
 
(d) A lawyer shall not state or imply that the lawyer is a certified specialist in a particular 

field of law, unless: 
 

(1) the lawyer holds a current certificate as a specialist issued by the Board of 
Legal Specialization, or any other entity accredited by the State Bar to 
designate specialists pursuant to standards adopted by the Board of 
Governors; and 

 
(2) the name of the certifying organization is clearly identified in the 

communication. 
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Rule 7.4:  Communication of Fields of Practice and Specialization 
 
(a) A lawyer may communicate the fact that the lawyer does or does not practice in 

particular fields of law.  A lawyer may also communicate that his or her practice is 
limited to or concentrated in a particular field of law, if such communication does not 
imply an unwarranted expertise in the field so as to be false or misleading under 
Rule 7.1. 

 
(b) A lawyer admittedregistered to engage inpractice patent practicelaw before the 

United States Patent and Trademark Office may use the designation “Patent 
Attorney” or a substantially similar designation;. 

 
(c) A lawyer engaged in Admiralty practice may use the designation “Admiralty,” 

“Proctor in Admiralty” or a substantially similar designation. 
 
(d) A lawyer shall not state or imply that athe lawyer is a certified as a specialist in a 

particular field of law, unless: 
 

(1) the lawyer has been certifiedholds a current certificate as a specialist by an 
organization that has been approved by an appropriate state authority or that 
has beenissued by the Board of Legal Specialization, or any other entity 
accredited by the American Bar AssociationState Bar to designate specialists 
pursuant to standards adopted by the Board of Governors; and 

 
(2) the name of the certifying organization is clearly identified in the 

communication. 
 
Comment 
 
[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of practice in 
communications about the lawyer’s services. If a lawyer practices only in certain fields, or 
will not accept matters except in a specified field or fields, the lawyer is permitted to so 
indicate. A lawyer is generally permitted to state that the lawyer is a “specialist,” practices a 
“specialty,” or “specializes in” particular fields, but such communications are subject to the 
“false and misleading” standard applied in Rule 7.1 to communications concerning a 
lawyer’s services. 
 
[2] Paragraph (b) recognizes the long-established policy of the Patent and Trademark 
Office for the designation of lawyers practicing before the Office. Paragraph (c) recognizes 
that designation of Admiralty practice has a long historical tradition associated with 
maritime commerce and the federal courts. 
 
[3] Paragraph (d) permits a lawyer to state that the lawyer is certified as a specialist in a 
field of law if such certification is granted by an organization approved by an appropriate 
state authority or accredited by the American Bar Association or another organization, such 
as a state bar association, that has been approved by the state authority to accredit 
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organizations that certify lawyers as specialists. Certification signifies that an objective 
entity has recognized an advanced degree of knowledge and experience in the specialty 
area greater than is suggested by general licensure to practice law. Certifying organizations 
may be expected to apply standards of experience, knowledge and proficiency to insure 
that a lawyer’s recognition as a specialist is meaningful and reliable.  In order to insure that 
consumers can obtain access to useful information about an organization granting 
certification, the name of the certifying organization must be included in any communication 
regarding the certification. 
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Rule 7.5:  Firm Names and Letterheads 
 
(a) A lawyer shall not use a firm name, letterhead or other professional designation that 

violates Rule 7.1.  A trade name may be used by a lawyer in private practice if it 
does not imply a connection with a government agency or with a public or charitable 
legal services organization and is not otherwise in violation of Rule 7.1. 

 
(b) A law firm with offices in more than one jurisdiction may use the same name or other 

professional designation in each jurisdiction, but identification of the lawyers in an 
office of the firm shall indicate the jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 

 
(c) The name of a lawyer holding a public office shall not be used in the name of a law 

firm, or in communications on its behalf, during any substantial period in which the 
lawyer is not actively and regularly practicing with the firm. 

 
(d) A lawyer may state or imply that the lawyer has a relationship to any other lawyer or 

a law firm as a partner or associate, or officer or shareholder pursuant to Business 
and Professions Code sections 6160-6172 only when such relationship in fact 
exists. 

 
Comment 
 
[1] A firm may be designated by the names of all or some of its lawyers, by the names 
of deceased lawyers where there has been a continuing succession in the firm’s identity, by 
a distinctive website address, or by a trade name such as the “ABC Legal Clinic.”  Use of 
such names in law practice is acceptable so long as it is not misleading in violation of Rule 
7.1.  If a private firm uses a trade name that includes a geographical name such as 
“Springfield Legal Clinic,” an express disclaimer that it is a public legal aid agency may be 
required to avoid a misleading implication.  It is misleading to use the name of a lawyer not 
associated with the firm or a predecessor of the firm, or the name of a nonlawyer. 
 
[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact 
associated with each other in a law firm, may not denominate themselves as, for example, 
“Smith and Jones,” for that title suggests that they are practicing law together in a firm.  A 
lawyer may state or imply that the lawyer or lawyer’s law firm is “of counsel” to another 
lawyer or a law firm only if the former has a relationship with the latter (other than as a 
partner or associate, or officer or shareholder pursuant to Business and professions Code 
sections 6160-6172) which is close, personal, continuous, and regular. 
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Rule 7.5:  Firm Names and Letterheads 
 
(a) A lawyer shall not use a firm name, letterhead or other professional designation that 

violates Rule 7.1.  A trade name may be used by a lawyer in private practice if it 
does not imply a connection with a government agency or with a public or charitable 
legal services organization and is not otherwise in violation of Rule 7.1. 

 
(b) A law firm with offices in more than one jurisdiction may use the same name or other 

professional designation in each jurisdiction, but identification of the lawyers in an 
office of the firm shall indicate the jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 

 
(c) The name of a lawyer holding a public office shall not be used in the name of a law 

firm, or in communications on its behalf, during any substantial period in which the 
lawyer is not actively and regularly practicing with the firm. 

 
(d) LA lawyers may state or imply that they practice in a partnership or other 

organization only when that is the fact. the lawyer has a relationship to any other 
lawyer or a law firm as a partner or associate, or officer or shareholder pursuant to 
Business and Professions Code sections 6160-6172 only when such relationship in 
fact exists. 

 
Comment 
 
[1] A firm may be designated by the names of all or some of its memberslawyers, by the 
names of deceased memberslawyers where there has been a continuing succession in the 
firm’s identity, by a distinctive website address, or by a trade name such as the “ABC Legal 
Clinic.” A lawyer or law firm may also be designated by a distinctive website address or 
comparable professional designation. Although the United States Supreme Court has held 
that legislation may prohibit the use of trade names in professional practice, use Use of 
such names in law practice is acceptable so long as it is not misleading in violation of Rule 
7.1.  If a private firm uses a trade name that includes a geographical name such as 
“Springfield Legal Clinic,” an express disclaimer that it is a public legal aid agency may be 
required to avoid a misleading implication.  It may be observed that any firm name including 
the name of a deceased partner is, strictly speaking, a trade name. The use of such names 
to designate law firms has proven a useful means of identification. However, it is misleading 
to use the name of a lawyer not associated with the firm or a predecessor of the firm, or the 
name of a nonlawyer. 
 
[2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact 
associated with each other in a law firm, may not denominate themselves as, for example, 
“Smith and Jones,” for that title suggests that they are practicing law together in a firm.  A 
lawyer may state or imply that the lawyer or lawyer’s law firm is “of counsel” to another 
lawyer or a law firm only if the former has a relationship with the latter (other than as a 
partner or associate, or officer or shareholder pursuant to Business and professions Code 
sections 6160-6172) which is close, personal, continuous, and regular. 
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Rule 8.1:  False Statement Regarding Application for Admission to Practice Law 
 
(a) An applicant for admission to practice law shall not knowingly make a false 

statement of material fact or knowingly fail to disclose a material fact in connection 
with that person’s own application for admission. 

 
(b) A lawyer shall not knowingly make a false statement of material fact in connection 

with another person’s application for admission to practice law. 
 
(c) As used in this Rule, “admission to practice law” includes admission or readmission 

to membership in the State Bar; reinstatement to active membership in the State 
Bar; an application for permission to appear pro hac vice; and any similar provision 
relating to admission or certification to practice law. 

 
Comment  
 
[1] A person who makes a false statement in connection with that person’s own 
application for admission to practice law may, inter alia, be subject to discipline under this 
Rule after that person has been admitted. 
 
[2] The examples in paragraph  (c) are illustrative.  As used in paragraph (c), “similar 
provision relating to admission or certification” includes, but is not limited to, an application 
by an out-of-state attorney for admission to practice law under Business and Professions 
Code section 6062; an application to appear as counsel pro hac vice under Rule of Court 
983; an application by military counsel to represent a member of the military in a particular 
cause under Rule of Court 983.1; an application to register as a certified law student under 
Rule of Court 983.2; proceedings for certification as a Registered Legal Services attorney 
under Rule of Court 964 and related State Bar Rules; certification as a Registered In-house 
Counsel under Rule of Court 964 and related State Bar Rules; certification as a Registered 
Legal Services attorney under Rule of Court 964 and related State Bar Rules; certification 
as a Registered Legal Services attorney under Rule of Court 964 and related State Bar 
Rules; certification as an Out-of-State Attorney Arbitration Counsel under Rule of Court 
983.4, Code of Civil Procedure section 1282.4, and related State Bar Rules; and 
certification as a Registered Foreign Legal Consultant under Rule of Court 988 and related 
State Bar Rules. 
 
[3] This Rule shall not prevent a lawyer from representing an applicant for admission to 
practice in proceedings related to such admission.  Other laws or rules govern the 
responsibilities of a lawyer representing an applicant for admission.  See, e.g., Bus. & Prof. 
Code § 6068(c), (d) & (e)); Rule 5-200. 
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Rule 1-2008.1:  False Statement Regarding Application for Admission to the State 
BarPractice Law 
 
(Aa) A membern applicant for admission to practice law shall not knowingly make a false 

statement regarding aof material fact or knowingly fail to disclose a material fact in 
connection with anthat person’s own application for admission to the State Bar. 

 
(B) A member shall not further an application for admission to the State Bar of a person 

whom the member knows to be unqualified in respect to character, education, or 
other relevant attributes.  (b)  A lawyer shall not knowingly make a false statement of 
material fact in connection with another person’s application for admission to 
practice law. 

 
(C) This rule shall not prevent a member from serving as counsel of record for an 

applicant for admission to practice in proceedings related to such admission.  (c)  As 
used in this Rule, “admission to practice law” includes admission or readmission to 
membership in the State Bar; reinstatement to active membership in the State Bar; 
an application for permission to appear pro hac vice; and any similar provision 
relating to admission or certification to practice law. 

 
Discussion Comment  
 
For purposes of rule 1-200 “admission” includes readmission.  [1] A person who makes a 
false statement in connection with that person’s own application for admission to practice 
law may, inter alia, be subject to discipline under this Rule after that person has been 
admitted. 
 
[2] The examples in paragraph  (c) are illustrative.  As used in paragraph (c), “similar 
provision relating to admission or certification” includes, but is not limited to, an application 
by an out-of-state attorney for admission to practice law under Business and Professions 
Code section 6062; an application to appear as counsel pro hac vice under Rule of Court 
983; an application by military counsel to represent a member of the military in a particular 
cause under Rule of Court 983.1; an application to register as a certified law student under 
Rule of Court 983.2; proceedings for certification as a Registered Legal Services attorney 
under Rule of Court 964 and related State Bar Rules; certification as a Registered In-house 
Counsel under Rule of Court 964 and related State Bar Rules; certification as a Registered 
Legal Services attorney under Rule of Court 964 and related State Bar Rules; certification 
as a Registered Legal Services attorney under Rule of Court 964 and related State Bar 
Rules; certification as an Out-of-State Attorney Arbitration Counsel under Rule of Court 
983.4, Code of Civil Procedure section 1282.4, and related State Bar Rules; and 
certification as a Registered Foreign Legal Consultant under Rule of Court 988 and related 
State Bar Rules. 
 
[3] This Rule shall not prevent a lawyer from representing an applicant for admission to 
practice in proceedings related to such admission.  Other laws or rules govern the 
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responsibilities of a lawyer representing an applicant for admission.  See, e.g., Bus. & Prof. 
Code § 6068(c), (d) & (e)); Rule 5-200. 
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Rule 8.1.1:  Compliance with Conditions of Discipline and Agreements In Lieu of 
Discipline 
 
A lawyer shall comply with the terms and conditions attached to any agreement made in 
lieu of discipline, disciplinary probation, and public or private reprovals. 
 
Comment  
 
[1] Other provisions also require a lawyer to comply with conditions of discipline. (See e.g. 
Bus. & Prof. Code §6068(k) & (l); Cal. Rule of Court 956(b).) 
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Rule 1-110. Disciplinary Authority of the State BarRule 8.1.1:  Compliance with 
Conditions of Discipline and Agreements In Lieu of Discipline 
 
A member A lawyer shall comply with the terms and conditions attached to any agreement 
made in lieu of discipline, disciplinary probation, and public or private reprovals or other 
discipline administered by the State Bar pursuant to Business and Professions Code 
sections 6077 and 6078 and rule 956, California Rules of Court. 
 
 
Comment  
 
[1] Other provisions also require a lawyer to comply with conditions of discipline. (See e.g. 
Bus. & Prof. Code §6068(k) & (l); Cal. Rule of Court 956(b).) 
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Rule 8.3:  Reporting Professional Misconduct 
 
(a) A lawyer may, but is not required to, report to the State Bar a violation of these Rules or 

the State Bar Act unless precluded by the lawyer’s duties to a client, or a former client, 
or by law. 

 
(b) A lawyer shall not be a party to or participate in offering or making an agreement which 

precludes the reporting of a violation of these Rules. 
 
Comment 
 
[1] In deciding whether to report a violation of these Rules or the State Bar Act, a lawyer 
may consider among other things whether the violation raises a substantial question as to 
honesty, trustworthiness or fitness as a lawyer. 
 
[2] This Rule is not intended to allow a lawyer to report a violation of these Rules or the 
State Bar Act if doing so would violate the lawyer’s duty of protecting confidential 
information of a lawyer’s client as provided in Business and Professions Code section 
6068, subdivision (e), or would prejudice the interests of the lawyer’s client, or would 
involve the unauthorized disclosure of information received by the lawyer in the course of 
participating in an approved lawyer’s assistance program. 
 
[3] This Rule is not intended to abrogate a lawyer's obligations to report conduct as 
required under the State Bar Act. (See, e.g., Business & Professions Code, subdivision 
6068(o).) 
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Rule 8.3:  Reporting Professional Misconduct 
 
(a) A lawyer who knows that another lawyer has committedmay, but is not required 

to, report to the State Bar a violation of these Rules of Professional Conduct that 
raises a substantial question as to that lawyer's honesty, trustworthiness or 
fitness as a lawyer in other respects, shall inform the appropriate professional 
authorityor the State Bar Act unless precluded by the lawyer’s duties to a client, 
or a former client, or by law. 

 
(b) A lawyer who knows that a judge has committedshall not be a party to or 

participate in offering or making an agreement which precludes the reporting of a 
violation of these Rules. applicable rules of judicial conduct that raises a 
substantial question as to the judge's fitness for office shall inform the 
appropriate authority. 

 
(c) This Rule does not require disclosure of information otherwise protected by Rule 

1.6 or information gained by a lawyer or judge while participating in an approved 
lawyers assistance program. 

 
Comment 
 
[1] Self-regulation of the legal profession requires that members of the profession 
initiate disciplinary investigation when they know of In deciding whether to report a 
violation of these Rules or the State Bar Act, a lawyer may consider among other things 
whether the violation raises a substantial question as to honesty, trustworthiness or 
fitness as a lawyer. the Rules of Professional Conduct. Lawyers have a similar 
obligation with respect to judicial misconduct. An apparently isolated violation may 
indicate a pattern of misconduct that only a disciplinary investigation can uncover. 
Reporting a violation is especially important where the victim is unlikely to discover the 
offense. 
 
[2] A report about misconduct is not required where it would involve violation of Rule 
1.6. However, a lawyer should encourage a client to consent to disclosure where 
prosecution would not substantially prejudice the client's interests. This Rule is not 
intended to allow a lawyer to report a violation of these Rules, or the State Bar Act if 
doing so would violate the lawyer’s duty of protecting confidential information of a 
lawyer’s client as provided in Business and Professions Code section 6068, subdivision 
(e), or would prejudice the interests of the lawyer’s client, or would involve the 
unauthorized disclosure of information received by athe lawyer or judgein the course of 
participating in an approved lawyer’s assistance program. 
 
[3] If a lawyer were obliged to report every violation of the Rules, the failure to report 
any violation would itself be a professional offense. Such a requirement existed in many 
jurisdictions but proved to be unenforceable. This Rule limits the reporting obligation to 
those offenses that a self-regulating profession must vigorously endeavor to prevent. A 
measure of judgment is, therefore, required in complying with the provisions of this 
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Rule. The term "substantial" refers to the seriousness of the possible offense and not 
the quantum of evidence of which the lawyer is aware. A report should be made to the 
bar disciplinary agency unless some other agency, such as a peer review agency, is 
more appropriate in the circumstances. Similar considerations apply to the reporting of 
judicial misconduct.This Rule is not intended to abrogate a lawyer's obligations to report 
conduct as required under the State Bar Act. (See, e.g., Business & Professions Code, 
subdivision 6068(o).) 
 
[4] The duty to report professional misconduct does not apply to a lawyer retained to 
represent a lawyer whose professional conduct is in question. Such a situation is 
governed by the Rules applicable to the client-lawyer relationship. 
 
[5] Information about a lawyer's or judge's misconduct or fitness may be received by 
a lawyer in the course of that lawyer's participation in an approved lawyers or judges 
assistance program. In that circumstance, providing for an exception to the reporting 
requirements of paragraphs (a) and (b) of this Rule encourages lawyers and judges to 
seek treatment through such a program. Conversely, without such confidentiality an 
exception, lawyers and judges may hesitate to seek assistance from these programs, 
which may then result in additional harm to their professional careers and additional 
injury to the welfare of clients and the public.  These Rules do not otherwise address the 
confidentiality of information received by a lawyer or judge participating in an approved 
lawyers assistance program; such an obligation, however, may be imposed by the rules 
of the program or other law. 
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Rule 8.4:  Misconduct 
 
It is professional misconduct for a lawyer to: 
 
(a) knowingly assist in, solicit, or induce any violation of these Rules or the State Bar Act; 
 
(b) commit a criminal act that involves moral turpitude or that reflects adversely on the 
lawyer’s honesty, trustworthiness, or fitness as a lawyer; 
 
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; 
 
(d) engage in conduct in connection with the practice of law that is prejudicial to the 
administration of justice; 
 
(e) knowingly manifest, by words or conduct, bias or prejudice on the basis of race, sex, 
religion, national origin, disability, age or sexual orientation, if prejudicial to the 
administration of justice.  Legitimate advocacy respecting the foregoing factors does not 
constitute a violation of this Rule. 
 
(f) state or imply an ability to influence improperly a government agency or official or to 
achieve results by means that violate these Rules or other law; or 
 
(g) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 
rules of judicial conduct or other law. 
 
Comment 
 
[1] Under paragraph (a), a lawyer is subject to discipline for a violation of these Rules, and 
for knowingly assisting or inducing another to do so or do so through the acts of another, as 
when a lawyer requests or instructs an agent to do so on the lawyer’s behalf. 
 
[2] Paragraph (a) is also intended to apply to the acts of entities. (See, e.g., Bus. & Prof. 
Code, sections 6160 - 6172 (Law Corporations); Bus. & Prof. Code, section 6155 (Lawyer 
Referral Services).) 
 
[3] Regarding paragraph (b), many kinds of illegal conduct reflect adversely on fitness to 
practice law, such as offenses involving fraud and the offense of willful failure to file an 
income tax return.  However, some kinds of offenses carry no such implication.  Although a 
lawyer is personally answerable to the entire criminal law, a lawyer should be professionally 
answerable only for offenses that indicate lack of those characteristics relevant to law 
practice.  Offenses involving violence, dishonesty, breach of trust, or serious interference 
with the administration of justice are in that category.  To the extent that criminal acts 
involving “moral turpitude” might be construed to include offenses concerning some matters 
of personal morality such as adultery and comparable offenses, such acts have no specific 
connection to fitness for the practice of law. 
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[4] Regarding paragraph (b), a lawyer may be disciplined for criminal acts as set forth in 
Article 6 of the State Bar Act, (Business & Professions Code, sections 6101 et seq.), or if 
the criminal act constitutes “other misconduct warranting discipline” as defined by California 
Supreme Court case law. (See e.g., In re Kelley (1990) 52 Cal.3d 487 [276 Cal.Rptr. 375]; 
In re Rohan (1978) 21 Cal.3d 195, 203 [145 Cal.Rptr. 855] [wilful failure to file a federal 
income tax return]; In re Morales (1983) 35 Cal.3d 1 [196 Cal.Rptr. 353] [twenty-seven 
counts of failure to pay payroll taxes and unemployment insurance contributions as 
employer].)   
 
[5] Regarding paragraph (b), a lawyer may be disciplined for acts of moral turpitude which 
constitute gross negligence.  (Gassman v. State Bar (1976) 18 Cal.3d 125 [132 Cal.Rptr. 
675]; Jackson v. State Bar (1979) 23 Cal.3d 509 [153 Cal.Rptr. 24]; In the Matter of Myrdall 
(Review Dept. 1995 ) 3 Cal. State Bar Ct. Rptr. 363 [habitual disregard of clients’ interests]; 
Grove v. State Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564].  See also Martin v. State Bar 
(1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar (1976) 16 Cal.3d 704 [129 
Cal.Rptr. 108]; In the Matter of Varakin (Review Dept. 1994) 3 Cal State Bar Rptr 179 
[pattern of misconduct]; In re Calloway (1977) 20 Cal.3d 165 [141 Cal.Rptr. 805 [act of 
baseness, vileness or depravity in the private and social duties which a man or woman 
owes to fellow human beings or to society in general, contrary to the accepted and 
customary rule of right and duty between human beings]; In re Craig (1938) 12 Cal.2d 93 
[82 P.2d 442].) 
 
[6] A lawyer who, in the course of representing a client, knowingly manifests by words or 
conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age or 
sexual orientation, violates paragraph (d) when such actions are prejudicial to the 
administration of justice.  Legitimate advocacy respecting the foregoing factors does not 
violate paragraph (d). A trial judge’s finding that peremptory challenges were exercised on 
a discriminatory basis does not alone establish a violation of paragraph (b). 
 
[7] Lawyers holding public office assume legal responsibilities going beyond those of other 
citizens.  A lawyer’s abuse of public office can suggest an inability to fulfill the professional 
role of lawyers.  The same is true of abuse of positions of private trust such as trustee, 
executor, administrator, guardian, agent and officer, director or manager of a corporation or 
other organization. 
 
[8] Alternative bases for professional discipline may be found in Article 6 of the State Bar 
Act, (Bus. & Prof. Code, sections 6100 et seq.), and the published California decisions 
interpreting the relevant sections of the State Bar Act.  This Rule is not intended to provide 
a basis for duplicative charging of misconduct for a single illegal act. 
 
[9] Testing the validity of any law, rule, or ruling of a tribunal is governed by Rule 1.2.1.  
The provisions of Rule 1.2.1 concerning a good faith challenge to the validity, scope, 
meaning or application of a law, rule or ruling of a tribunal apply to challenges of legal 
regulation of the practice of law. 
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Rule 8.4: Misconduct 
 
It is professional misconduct for a lawyer to: 
 
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist in, 
solicit, or induce another to do so,any violation of these Rules or do so through the acts of 
anotherState Bar Act; 
 
(b) commit a criminal act that involves moral turpitude or that reflects adversely on the 
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects; 
 
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; 
 
(d) engage in conduct in connection with the practice of law that is prejudicial to the 
administration of justice; 
 
(e) knowingly manifest, by words or conduct, bias or prejudice on the basis of race, sex, 
religion, national origin, disability, age or sexual orientation, if prejudicial to the 
administration of justice.  Legitimate advocacy respecting the foregoing factors does not 
constitute a violation of this Rule. 
 
(ef) state or imply an ability to influence improperly a government agency or official or to 
achieve results by means that violate these rRules of Professional Conduct or other law; or 
 
(fg) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 
rules of judicial conduct or other law. 
 
Comment 
 
[1] Lawyers areUnder paragraph (a), a lawyer is subject to discipline when they violate or 
attempt to violatefor a violation of these rRules of Professional Conduct,, and for knowingly 
assistassisting or induceinducing another to do so or do so through the acts of another, as 
when theya lawyer requests or instructs an agent to do so on the lawyer’s behalf. 
Paragraph (a), however, does not prohibit a lawyer from advising a client concerning action 
the client is legally entitled to take. 
 
[2] Many [2] Paragraph (a) is also intended to apply to the acts of entities. (See, e.g., Bus. 
& Prof. Code, sections 6160 - 6172 (Law Corporations); Bus. & Prof. Code, section 6155 
(Lawyer Referral Services).) 
 
[3] Regarding paragraph (b), many kinds of illegal conduct reflect adversely on fitness to 
practice law, such as offenses involving fraud and the offense of willful failure to file an 
income tax return.  However, some kinds of offenses carry no such implication. 
Traditionally, the distinction was drawn in terms of offenses involving “moral turpitude.” That 
concept can be construed to include offenses concerning some matters of personal 
morality, such as adultery and comparable offenses, that have no specific connection to 
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fitness for the practice of law. Although a lawyer is personally answerable to the entire 
criminal law, a lawyer should be professionally answerable only for offenses that indicate 
lack of those characteristics relevant to law practice.  Offenses involving violence, 
dishonesty, breach of trust, or serious interference with the administration of justice are in 
that category. A pattern of repeated offenses, even ones of minor significance when 
considered separately, can indicate indifference to legal obligation.  To the extent that 
criminal acts involving “moral turpitude” might be construed to include offenses concerning 
some matters of personal morality such as adultery and comparable offenses, such acts 
have no specific connection to fitness for the practice of law. 
 
[4] Regarding paragraph (b), a lawyer may be disciplined for criminal acts as set forth in 
Article 6 of the State Bar Act, (Business & Professions Code, sections 6101 et seq.), or if 
the criminal act constitutes “other misconduct warranting discipline” as defined by California 
Supreme Court case law. (See e.g., In re Kelley (1990) 52 Cal.3d 487 [276 Cal.Rptr. 375]; 
In re Rohan (1978) 21 Cal.3d 195, 203 [145 Cal.Rptr. 855] [wilful failure to file a federal 
income tax return]; In re Morales (1983) 35 Cal.3d 1 [196 Cal.Rptr. 353] [twenty-seven 
counts of failure to pay payroll taxes and unemployment insurance contributions as 
employer].)   
 
[5] Regarding paragraph (b), a lawyer may be disciplined for acts of moral turpitude which 
constitute gross negligence.  (Gassman v. State Bar (1976) 18 Cal.3d 125 [132 Cal.Rptr. 
675]; Jackson v. State Bar (1979) 23 Cal.3d 509 [153 Cal.Rptr. 24]; In the Matter of Myrdall 
(Review Dept. 1995 ) 3 Cal. State Bar Ct. Rptr. 363 [habitual disregard of clients’ interests]; 
Grove v. State Bar (1967) 66 Cal.2d 680 [58 Cal.Rptr. 564].  See also Martin v. State Bar 
(1978) 20 Cal.3d 717 [144 Cal.Rptr. 214]; Selznick v. State Bar (1976) 16 Cal.3d 704 [129 
Cal.Rptr. 108]; In the Matter of Varakin (Review Dept. 1994) 3 Cal State Bar Rptr 179 
[pattern of misconduct]; In re Calloway (1977) 20 Cal.3d 165 [141 Cal.Rptr. 805 [act of 
baseness, vileness or depravity in the private and social duties which a man or woman 
owes to fellow human beings or to society in general, contrary to the accepted and 
customary rule of right and duty between human beings]; In re Craig (1938) 12 Cal.2d 93 
[82 P.2d 442].) 
 
[6] A lawyer who, in the course of representing a client, knowingly manifests by words or 
conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, or 
sexual orientation or socioeconomic status, violates paragraph (d) when such actions are 
prejudicial to the administration of justice.  Legitimate advocacy respecting the foregoing 
factors does not violate paragraph (d). A trial judge’s finding that peremptory challenges 
were exercised on a discriminatory basis does not alone establish a violation of this 
ruleparagraph (b). 
 
[7] Lawyers holding public office assume legal responsibilities going beyond those of other 
citizens.  A lawyer’s abuse of public office can suggest an inability to fulfill the professional 
role of lawyers.  The same is true of abuse of positions of private trust such as trustee, 
executor, administrator, guardian, agent and officer, director or manager of a corporation or 
other organization. 
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[8] Alternative bases for professional discipline may be found in Article 6 of the State Bar 
Act, (Bus. & Prof. Code, sections 6100 et seq.), and the published California decisions 
interpreting the relevant sections of the State Bar Act.  This Rule is not intended to provide 
a basis for duplicative charging of misconduct for a single illegal act. 
 
[4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith 
belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith 
challenge to the validity, scope, meaning or application of the law apply to challenges of 
legal regulation of the practice of law.[9] Testing the validity of any law, rule, or ruling of a 
tribunal is governed by Rule 1.2.1.  The provisions of Rule 1.2.1 concerning a good faith 
challenge to the validity, scope, meaning or application of a law, rule or ruling of a tribunal 
apply to challenges of legal regulation of the practice of law. 
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(Current rules as of January 1, 2006. The operative dates of
select rule amendments are shown at the end of relevant
rules.)


CHAPTER 1. PROFESSIONAL INTEGRITY IN
GENERAL


Rule 1-100. Rules of Professional Conduct, in
General 
(A) Purpose and Function.


The following rules are intended to regulate
professional conduct of members of the State Bar
through discipline. They have been adopted by the
Board of Governors of the State Bar of California and
approved by the Supreme Court of California pursuant
to Business and Professions Code sections 6076 and
6077 to protect the public and to promote respect and
confidence in the legal profession. These rules together
with any standards adopted by the Board of Governors
pursuant to these rules shall be binding upon all
members of the State Bar.
For a willful breach of any of these rules, the Board of
Governors has the power to discipline members as
provided by law.
The prohibition of certain conduct in these rules is not
exclusive. Members are also bound by applicable law
including the State Bar Act (Bus. & Prof. Code, §6000
et seq.) and opinions of California courts. Although not
binding, opinions of ethics committees in California
should be consulted by members for guidance on proper
professional conduct. Ethics opinions and rules and
standards promulgated by other jurisdictions and bar
associations may also be considered.
These rules are not intended to create new civil causes
of action. Nothing in these rules shall be deemed to
create, augment, diminish, or eliminate any substantive
legal duty of lawyers or the non-disciplinary
consequences of violating such a duty.


(B) Definitions.
(1) "Law Firm" means:


(a) two or more lawyers whose activities constitute the
practice of law, and who share its profits, expenses,
and liabilities; or
(b) a law corporation which employs more than one
lawyer; or
(c) a division, department, office, or group within a
business entity, which includes more than one lawyer
who performs legal services for the business entity; or
(d) a publicly funded entity which employs more than
one lawyer to perform legal services.


(2) "Member" means a member of the State Bar of
California.
(3) "Lawyer" means a member of the State Bar of
California or a person who is admitted in good standing
of and eligible to practice before the bar of any United
States court or the highest court of the District of
Columbia or any state, territory, or insular possession of


the United States, or is licensed to practice law in, or is
admitted in good standing and eligible to practice before
the bar of the highest court of, a foreign country or any
political subdivision thereof.
(4) "Associate" means an employee or fellow employee
who is employed as a lawyer.
(5) "Shareholder" means a shareholder in a professional
corporation pursuant to Business and Professions Code
section 6160 et seq.


(C) Purpose of Discussions.
Because it is a practical impossibility to convey in black
letter form all of the nuances of these disciplinary rules, the
comments contained in the Discussions of the rules, while
they do not add independent basis for imposing discipline,
are intended to provide guidance for interpreting the rules
and practicing in compliance with them.
(D) Geographic Scope of Rules.


(1) As to members:
These rules shall govern the activities of members in and
outside this state, except as members lawfully practicing
outside this state may be specifically required by a
jurisdiction in which they are practicing to follow rules
of professional conduct different from these rules.
(2) As to lawyers from other jurisdictions who are not
members:
These rules shall also govern the activities of lawyers
while engaged in the performance of lawyer functions in
this state; but nothing contained in these rules shall be
deemed to authorize the performance of such functions
by such persons in this state except as otherwise
permitted by law.


(E) These rules may be cited and referred to as "Rules of
Professional Conduct of the State Bar of California."
Discussion: 
The Rules of Professional Conduct are intended to establish
the standards for members for purposes of discipline. (See
Ames v. State Bar (1973) 8 Cal.3d 910 [106 Cal.Rptr.
489].) The fact that a member has engaged in conduct that
may be contrary to these rules does not automatically give
rise to a civil cause of action. (See Noble v. Sears, Roebuck
& Co. (1973) 33 Cal.App.3d 654 [109 Cal.Rptr. 269];
Wilhelm v. Pray, Price, Williams & Russell (1986) 186
Cal.App.3d 1324 [231 Cal.Rptr. 355].) These rules are not
intended to supercede existing law relating to members in
non-disciplinary contexts. (See, e.g., Klemm v. Superior
Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509]
(motion for disqualification of counsel due to a conflict of
interest); Academy of California Optometrists, Inc. v.
Superior Court (1975) 51 Cal.App.3d 999 [124 Cal.Rptr.
668] (duty to return client files); Chronometrics, Inc. v.
Sysgen, Inc. (1980) 110 Cal.App.3d 597 [168 Cal.Rptr.
196] (disqualification of member appropriate remedy for
improper communication with adverse party).)
Law firm, as defined by subparagraph (B)(1), is not
intended to include an association of lawyers who do not
share profits, expenses, and liabilities. The subparagraph is
not intended to imply that a law firm may include a person
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who is not a member in violation of the law governing the
unauthorized practice of law. (Amended by order of the
Supreme Court, operative September 14, 1992.)


Rule 1-110. Disciplinary Authority of the State Bar
A member shall comply with conditions attached to public
or private reprovals or other discipline administered by the
State Bar pursuant to Business and Professions Code
sections 6077 and 6078 and rule 956, California Rules of
Court.


Rule 1-120. Assisting, Soliciting, or Inducing
Violations 
A member shall not knowingly assist in, solicit, or induce
any violation of these rules or the State Bar Act.


Rule 1-200. False Statement Regarding Admission
to the State Bar 
(A) A member shall not knowingly make a false statement
regarding a material fact or knowingly fail to disclose a
material fact in connection with an application for
admission to the State Bar.


(B) A member shall not further an application for admission
to the State Bar of a person whom the member knows to be
unqualified in respect to character, education, or other
relevant attributes.


(C) This rule shall not prevent a member from serving as
counsel of record for an applicant for admission to practice
in proceedings related to such admission.


Discussion: 


For purposes of rule 1-200 "admission" includes
readmission.


Rule 1-300. Unauthorized Practice of Law 
(A) A member shall not aid any person or entity in the
unauthorized practice of law.


(B) A member shall not practice law in a jurisdiction where
to do so would be in violation of regulations of the
profession in that jurisdiction.


Rule 1-310. Forming a Partnership With a Non-
Lawyer 
A member shall not form a partnership with a person who
is not a lawyer if any of the activities of that partnership
consist of the practice of law.


Discussion: 


Rule 1-310 is not intended to govern members' activities
which cannot be considered to constitute the practice of
law. It is intended solely to preclude a member from being
involved in the practice of law with a person who is not a
lawyer. (Amended by order of Supreme Court, operative
September 14, 1992.)


Rule 1-311. Employment of Disbarred, Suspended,
Resigned, or Involuntarily Inactive Member.
(A) For purposes of this rule:


(1) "Employ" means to engage the services of another,
including employees, agents, independent contractors
and consultants, regardless of whether any compensation
is paid;


(2) "Involuntarily inactive member" means a member
who is ineligible to practice law as a result of action
taken pursuant to Business and Professions Code
sections 6007, 6203(c), or California Rule of Court
958(d); and


(3) "Resigned member" means a member who has
resigned from the State Bar while disciplinary charges
are pending.


(B) A member shall not employ, associate professionally
with, or aid a person the member knows or reasonably
should know is a disbarred, suspended, resigned, or
involuntarily inactive member to perform the following on
behalf of the member's client:


(1) Render legal consultation or advice to the client;


(2) Appear on behalf of a client in any hearing or
proceeding or before any judicial officer, arbitrator,
mediator, court, public agency, referee, magistrate,
commissioner, or hearing officer;


(3) Appear as a representative of the client at a deposition
or other discovery matter;


(4) Negotiate or transact any matter for or on behalf of
the client with third parties;


(5) Receive, disburse or otherwise handle the client's
funds; or


(6) Engage in activities which constitute the practice of
law.


(C) A member may employ, associate professionally with,
or aid a disbarred, suspended, resigned, or involuntarily
inactive member to perform research, drafting or clerical
activities, including but not limited to:


(1) Legal work of a preparatory nature, such as legal
research, the assemblage of data and other necessary
information, drafting of pleadings, briefs, and other
similar documents;


(2) Direct communication with the client or third parties
regarding matters such as scheduling, billing, updates,
confirmation of receipt or sending of correspondence and
messages; or
(3) Accompanying an active member in attending a
deposition or other discovery matter for the limited
purpose of providing clerical assistance to the active
member who will appear as the representative of the
client.


(D) Prior to or at the time of employing a person the
member knows or reasonably should know is a disbarred,
suspended, resigned, or involuntarily inactive member, the
member shall serve upon the State Bar written notice of the
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employment, including a full description of such person's
current bar status. The written notice shall also list the
activities prohibited in paragraph (B) and state that the
disbarred, suspended, resigned, or involuntarily inactive
member will not perform such activities. The member shall
serve similar written notice upon each client on whose
specific matter such person will work, prior to or at the time
of employing such person to work on the client's specific
matter. The member shall obtain proof of service of the
client's written notice and shall retain such proof and a true
and correct copy of the client's written notice for two years
following termination of the member's employment with
the client.
(E) A member may, without client or State Bar notification,
employ a disbarred, suspended, resigned, or involuntarily
inactive member whose sole function is to perform office
physical plant or equipment maintenance, courier or
delivery services, catering, reception, typing or
transcription, or other similar support activities.
(F) Upon termination of the disbarred, suspended, resigned,
or involuntarily inactive member, the member shall
promptly serve upon the State Bar written notice of the
termination.
Discussion:
For discussion of the activities that constitute the practice
of law, see Farnham v. State Bar (1976) 17 Cal.3d 605
[131 Cal.Rptr. 611]; Bluestein v. State Bar (1974) 13
Cal.3d 162 [118 Cal.Rptr. 175]; Baron v. City of Los
Angeles (1970) 2 Cal.3d 535 [86 Cal.Rptr. 673]; Crawford
v. State Bar (1960) 54 Cal.2d 659 [7 Cal.Rptr. 746]; People
v. Merchants Protective Corporation (1922) 189 Cal. 531,
535 [209 P. 363]; People v. Landlords Professional
Services (1989) 215 Cal.App.3d 1599 [264 Cal.Rptr. 548];
and People v. Sipper (1943) 61 Cal.App.2d Supp. 844 [142
P.2d 960].)
Paragraph (D) is not intended to prevent or discourage a
member from fully discussing with the client the activities
that will be performed by the disbarred, suspended,
resigned, or involuntarily inactive member on the client's
matter. If a member's client is an organization, then the
written notice required by paragraph (D) shall be served
upon the highest authorized officer, employee, or
constituent overseeing the particular engagement. (See rule
3-600.)
Nothing in rule 1-311 shall be deemed to limit or preclude
any activity engaged in pursuant to rules 983, 983.1, 983.2,
and 988 of the California Rules of Court, or any local rule
of a federal district court concerning admission pro hac
vice. (Added by Order of Supreme Court, operative August
1, 1996.)


Rule 1-320. Financial Arrangements With Non-
Lawyers
(A) Neither a member nor a law firm shall directly or
indirectly share legal fees with a person who is not a
lawyer, except that:


(1) An agreement between a member and a law firm,
partner, or associate may provide for the payment of
money after the member's death to the member's estate or
to one or more specified persons over a reasonable period
of time; or


(2) A member or law firm undertaking to complete
unfinished legal business of a deceased member may pay
to the estate of the deceased member or other person
legally entitled thereto that proportion of the total
compensation which fairly represents the services
rendered by the deceased member; or


(3) A member or law firm may include non-member
employees in a compensation, profit-sharing, or
retirement plan even though the plan is based in whole or
in part on a profit-sharing arrangement, if such plan does
not circumvent these rules or Business and Professions
Code section 6000 et seq.; or


(4) A member may pay a prescribed registration, referral,
or participation fee to a lawyer referral service
established, sponsored, and operated in accordance with
the State Bar of California's Minimum Standards for a
Lawyer Referral Service in California.


(B) A member shall not compensate, give, or promise
anything of value to any person or entity for the purpose of
recommending or securing employment of the member or
the member's law firm by a client, or as a reward for having
made a recommendation resulting in employment of the
member or the member's law firm by a client. A member's
offering of or giving a gift or gratuity to any person or
entity having made a recommendation resulting in the
employment of the member or the member's law firm shall
not of itself violate this rule, provided that the gift or
gratuity was not offered or given in consideration of any
promise, agreement, or understanding that such a gift or
gratuity would be forthcoming or that referrals would be
made or encouraged in the future.


(C) A member shall not compensate, give, or promise
anything of value to any representative of the press, radio,
television, or other communication medium in anticipation
of or in return for publicity of the member, the law firm, or
any other member as such in a news item, but the incidental
provision of food or beverage shall not of itself violate this
rule.


Discussion: 


Rule 1-320(C) is not intended to preclude compensation to
the communications media in exchange for advertising the
member's or law firm's availability for professional
employment . (Amended by order of Supreme Court,
operative September 14, 1992.)


Rule 1-400.Advertising and Solicitation 


(A) For purposes of this rule, "communication" means any
message or offer made by or on behalf of a member
concerning the availability for professional employment of
a member or a law firm directed to any former, present, or
prospective client, including but not limited to the
following:


(1) Any use of firm name, trade name, fictitious name, or
other professional designation of such member or law
firm; or
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(2) Any stationery, letterhead, business card, sign,
brochure, or other comparable written material describing
such member, law firm, or lawyers; or


(3) Any advertisement (regardless of medium) of such
member or law firm directed to the general public or any
substantial portion thereof; or


(4) Any unsolicited correspondence from a member or
law firm directed to any person or entity.


(B) For purposes of this rule, a "solicitation" means any
communication:


(1) Concerning the availability for professional
employment of a member or a law firm in which a
significant motive is pecuniary gain; and


(2) Which is;


(a) delivered in person or by telephone, or


(b) directed by any means to a person known to the
sender to be represented by counsel in a matter which
is a subject of the communication.


(C) A solicitation shall not be made by or on behalf of a
member or law firm to a prospective client with whom the
member or law firm has no family or prior professional
relationship, unless the solicitation is protected from
abridgment by the Constitution of the United States or by
the Constitution of the State of California. A solicitation to
a former or present client in the discharge of a member's or
law firm's professional duties is not prohibited.


(D) A communication or a solicitation (as defined herein)
shall not:


(1) Contain any untrue statement; or


(2) Contain any matter, or present or arrange any matter
in a manner or format which is false, deceptive, or which
tends to confuse, deceive, or mislead the public; or


(3) Omit to state any fact necessary to make the
statements made, in the light of circumstances under
which they are made, not misleading to the public; or


(4) Fail to indicate clearly, expressly, or by context, that
it is a communication or solicitation, as the case may be;
or


(5) Be transmitted in any manner which involves
intrusion, coercion, duress, compulsion, intimidation,
threats, or vexatious or harassing conduct.


(6) State that a member is a "certified specialist" unless
the member holds a current certificate as a specialist
issued by the Board of Legal Specialization, or any other
entity accredited by the State Bar to designate specialists
pursuant to standards adopted by the Board of Governors,
and states the complete name of the entity which granted
certification.


(E) The Board of Governors of the State Bar shall formulate
and adopt standards as to communications which will be
presumed to violate this rule 1-400. The standards shall
only be used as presumptions affecting the burden of proof
in disciplinary proceedings involving alleged violations of
these rules. "Presumption affecting the burden of proof"


means that presumption defined in Evidence Code sections
605 and 606. Such standards formulated and adopted by the
Board, as from time to time amended, shall be effective and
binding on all members.


(F) A member shall retain for two years a true and correct
copy or recording of any communication made by written
or electronic media. Upon written request, the member shall
make any such copy or recording available to the State Bar,
and, if requested, shall provide to the State Bar evidence to
support any factual or objective claim contained in the
communication.


(Former rule 1-400 (D)(6) repealed by order of the Supreme
Court effective November 30, 1992. New rule 1-400 (D)(6)
added by order of the Supreme Court effective June 1,
1997.)


Standards:


Pursuant to rule 1-400(E) the Board of Governors of the
State Bar has adopted the following standards, effective
May 27, 1989, unless noted otherwise, as forms of
"communication" defined in rule 1-400(A) which are
presumed to be in violation of rule 1-400:


(1) A "communication" which contains guarantees,
warranties, or predictions regarding the result of the
representation.
(2) A "communication" which contains testimonials
about or endorsements of a member unless such
communication also contains an express disclaimer such
as "this testimonial or endorsement does not constitute a
guarantee, warranty, or prediction regarding the outcome
of your legal matter."
(3) A "communication" which is delivered to a potential
client whom the member knows or should reasonably
know is in such a physical, emotional, or mental state
that he or she would not be expected to exercise
reasonable judgment as to the retention of counsel.
(4) A "communication" which is transmitted at the scene
of an accident or at or en route to a hospital, emergency
care center, or other health care facility.
(5) A "communication," except professional
announcements, seeking professional employment for
pecuniary gain, which is transmitted by mail or
equivalent means which does not bear the word
"Advertisement," "Newsletter" or words of similar
import in 12 point print on the first page. If such
communication, including firm brochures, newsletters,
recent legal development advisories, and similar
materials, is transmitted in an envelope, the envelope
shall bear the word "Advertisement," "Newsletter" or
words of similar import on the outside thereof.
(6) A "communication" in the form of a firm name, trade
name, fictitious name, or other professional designation
which states or implies a relationship between any
member in private practice and a government agency or
instrumentality or a public or non-profit legal services
organization.
(7) A "communication" in the form of a firm name, trade
name, fictitious name, or other professional designation
which states or implies that a member has a relationship
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to any other lawyer or a law firm as a partner or associate,
or officer or shareholder pursuant to Business and
Professions Code sections 6160-6172 unless such
relationship in fact exists.
(8) A "communication" which states or implies that a
member or law firm is "of counsel" to another lawyer or
a law firm unless the former has a relationship with the
latter (other than as a partner or associate, or officer or
shareholder pursuant to Business and Professions Code
sections 6160-6172) which is close, personal, continuous,
and regular.
(9) A "communication" in the form of a firm name, trade
name, fictitious name, or other professional designation
used by a member or law firm in private practice which
differs materially from any other such designation used
by such member or law firm at the same time in the same
community.
(10) A "communication" which implies that the member
or law firm is participating in a lawyer referral service
which has been certified by the State Bar of California or
as having satisfied the Minimum Standards for Lawyer
Referral Services in California, when that is not the case.
(11) A "communication" which states or implies that a
member is a "certified specialist" unless such
communication also states the complete name of the
entity which granted the certification as a specialist.
(Publisher’s Note: Standard (11) was repealed, effective
June 1, 1997.  See rule 1-400(D)(6) for the operative
language on this subject.)
(12) A "communication," except professional
announcements, in the form of an advertisement
primarily directed to seeking professional employment
primarily for pecuniary gain transmitted to the general
public or any substantial portion thereof by mail or
equivalent means or by means of television, radio,
newspaper, magazine or other form of commercial mass
media which does not state the name of the member
responsible for the communication. When the
communication is made on behalf of a law firm, the
communication shall state the name of at least one
member responsible for it.


(13) A "communication" which contains a dramatization
unless such communication contains a disclaimer which
states "this is a dramatization" or words of similar import.


(14) A "communication" which states or implies "no fee
without recovery" unless such communication also
expressly discloses whether or not the client will be liable
for costs.


(15) A "communication" which states or implies that a
member is able to provide legal services in a language
other than English unless the member can actually
provide legal services in such language or the
communication also states in the language of the
communication (a) the employment title of the person
who speaks such language and (b) that the person is not
a member of the State Bar of California, if that is the
case.


(16) An unsolicited "communication" transmitted to the
general public or any substantial portion thereof primarily


directed to seeking professional employment primarily
for pecuniary gain which sets forth a specific fee or range
of fees for a particular service where, in fact, the member
charges a greater fee than advertised in such
communication within a period of 90 days following
dissemination of such communication, unless such
communication expressly specifies a shorter period of
time regarding the advertised fee. Where the
communication is published in the classified or "yellow
pages" section of telephone, business or legal directories
or in other media not published more frequently than
once a year, the member shall conform to the advertised
fee for a period of one year from initial publication,
unless such communication expressly specifies a shorter
period of time regarding the advertised fee.  (Amended
by order of Supreme Court, operative September 14,
1992. Standard (5) amended by the Board of Governors,
effective May 11, 1994. Standards (12) - (16) added by
the Board of Governors, effective May 11, 1994.)


Rule 1-500. Agreements Restricting a Member's
Practice 
(A) A member shall not be a party to or participate in
offering or making an agreement, whether in connection
with the settlement of a lawsuit or otherwise, if the
agreement restricts the right of a member to practice law,
except that this rule shall not prohibit such an agreement
which:


(1) Is a part of an employment, shareholders', or
partnership agreement among members provided the
restrictive agreement does not survive the termination of
the employment, shareholder, or partnership relationship;
or
(2) Requires payments to a member upon the member's
retirement from the practice of law; or
(3) Is authorized by Business and Professions Code
sections 6092.5 subdivision (i), or 6093.


(B) A member shall not be a party to or participate in
offering or making an agreement which precludes the
reporting of a violation of these rules.
Discussion: 
Paragraph (A) makes it clear that the practice, in connection
with settlement agreements, of proposing that a member
refrain from representing other clients in similar litigation,
is prohibited. Neither counsel may demand or suggest such
provisions nor may opposing counsel accede or agree to
such provisions.
Paragraph (A) permits a restrictive covenant in a law
corporation, partnership, or employment agreement. The
law corporation shareholder, partner, or associate may
agree not to have a separate practice during the existence of
the relationship; however, upon termination of the
relationship (whether voluntary or involuntary), the
member is free to practice law without any contractual
restriction except in the case of retirement from the active
practice of law. (Amended by order of Supreme Court,
operative September 14, 1992.)
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Rule 1-600. Legal Service Programs 
(A) A member shall not participate in a nongovernmental
program, activity, or organization furnishing,
recommending, or paying for legal services, which allows
any third person or organization to interfere with the
member's independence of professional judgment, or with
the client-lawyer relationship, or allows unlicenced persons
to practice law, or allows any third person or organization
to receive directly or indirectly any part of the
consideration paid to the member except as permitted by
these rules, or otherwise violates the State Bar Act or these
rules.
(B) The Board of Governors of the State Bar shall
formulate and adopt Minimum Standards for Lawyer
Referral Services, which, as from time to time amended,
shall be binding on members.
Discussion: 
The participation of a member in a lawyer referral service
established, sponsored, supervised, and operated in
conformity with the Minimum Standards for a Lawyer
Referral Service in California is encouraged and is not, of
itself, a violation of these rules.


Rule 1-600 is not intended to override any contractual
agreement or relationship between insurers and insureds
regarding the provision of legal services.
Rule 1-600 is not intended to apply to the activities of a
public agency responsible for providing legal services to a
government or to the public.
For purposes of paragraph (A), "a nongovernmental
program, activity, or organization" includes, but is not
limited to group, prepaid, and voluntary legal service
programs, activities, or organizations.


Rule 1-700.  Member as Candidate for Judicial
Office
(A) A member who is a candidate for judicial office in
California shall comply with Canon 5 of the Code of
Judicial Ethics.
(B) For purposes of this rule, "candidate for judicial office"
means a member seeking judicial office by election.  The
determination of when a member is a candidate for judicial
office is defined in the terminology section of the California
Code of Judicial Ethics.  A member's duty to comply with
paragraph (A) shall end when the member announces
withdrawal of the member's candidacy or when the results
of the election are final, whichever occurs first.
Discussion:
Nothing in rule 1-700 shall be deemed to limit the
applicability of any other rule or law.  (Added by order of
the Supreme Court, operative November 21, 1997.)


Rule 1-710.  Member as Temporary Judge,
Referee, or Court-Appointed Arbitrator
A member who is serving as a temporary judge, referee, or
court-appointed arbitrator, and is subject under the Code of
Judicial Ethics to Canon 6D, shall comply with the terms of
that canon.


Discussion:
This rule is intended to permit the State Bar to discipline
members who violate applicable portions of the Code of
Judicial Ethics while acting in a judicial capacity pursuant
to an order or appointment by a court.
Nothing in rule 1-710 shall be deemed to limit the
applicability of any other rule or law.  (Added by order of
the Supreme Court, operative March 18, 1999.)
Publisher’s Note: The California Code of Judicial Ethics
is available on-line at the official website of the California
Courts located at www.courtinfo.ca.gov.  Select
“Appendix: Code of Judicial Ethics” in the “Rules” area
of the website.


CHAPTER 2.  RELATIONSHIP AMONG
MEMBERS


Rule 2-100. Communication With a Represented
Party 
(A) While representing a client, a member shall not
communicate directly or indirectly about the subject of the
representation with a party the member knows to be
represented by another lawyer in the matter, unless the
member has the consent of the other lawyer.
(B) For purposes of this rule, a "party" includes:


(1) An officer, director, or managing agent of a
corporation or association, and a partner or managing
agent of a partnership; or
(2) An association member or an employee of an
association, corporation, or partnership, if the subject of
the communication is any act or omission of such person
in connection with the matter which may be binding upon
or imputed to the organization for purposes of civil or
criminal liability or whose statement may constitute an
admission on the part of the organization.


(C) This rule shall not prohibit:
(1) Communications with a public officer, board,
committee, or body; or
(2) Communications initiated by a party seeking advice
or representation from an independent lawyer of the
party's choice; or
(3) Communications otherwise authorized by law.


Discussion: 
Rule 2-100 is intended to control communications between
a member and persons the member knows to be represented
by counsel unless a statutory scheme or case law will
override the rule. There are a number of express statutory
schemes which authorize communications between a
member and person who would otherwise be subject to this
rule. These statutes protect a variety of other rights such as
the right of employees to organize and to engage in
collective bargaining, employee health and safety, or equal
employment opportunity. Other applicable law also
includes the authority of government prosecutors and
investigators to conduct criminal investigations, as limited
by the relevant decisional law.







RULES OF PROFESSIONAL CONDUCT


CURRENT RULES2006 7


Rule 2-100 is not intended to prevent the parties themselves
from communicating with respect to the subject matter of
the representation, and nothing in the rule prevents a
member from advising the client that such communication
can be made. Moreover, the rule does not prohibit a
member who is also a party to a legal matter from directly
or indirectly communicating on his or her own behalf with
a represented party. Such a member has independent rights
as a party which should not be abrogated because of his or
her professional status. To prevent any possible abuse in
such situations, the counsel for the opposing party may
advise that party (1) about the risks and benefits of
communications with a lawyer-party, and (2) not to accept
or engage in communications with the lawyer-party.


Rule 2-100 also addresses the situation in which member A
is contacted by an opposing party who is represented and,
because of dissatisfaction with that party's counsel, seeks
A's independent advice. Since A is employed by the
opposition, the member cannot give independent advice.


As used in paragraph (A), "the subject of the
representation," "matter," and "party" are not limited to a
litigation context.


Paragraph (B) is intended to apply only to persons
employed at the time of the communication. (See Triple A
Machine Shop, Inc. v. State of California (1989) 213
Cal.App.3d 131 [261 Cal.Rptr. 493].)


Subparagraph (C)(2) is intended to permit a member to
communicate with a party seeking to hire new counsel or to
obtain a second opinion. A member contacted by such a
party continues to be bound by other Rules of Professional
Conduct. (See, e.g., rules 1-400 and 3-310.) (Amended by
order of Supreme Court, operative September 14, 1992.)


Rule 2-200. Financial Arrangements Among
Lawyers
(A) A member shall not divide a fee for legal services with
a lawyer who is not a partner of, associate of, or
shareholder with the member unless:


(1) The client has consented in writing thereto after a full
disclosure has been made in writing that a division of fees
will be made and the terms of such division; and


(2) The total fee charged by all lawyers is not increased
solely by reason of the provision for division of fees and
is not unconscionable as that term is defined in rule 4-
200.


(B) Except as permitted in paragraph (A) of this rule or rule
2-300, a member shall not compensate, give, or promise
anything of value to any lawyer for the purpose of
recommending or securing employment of the member or
the member's law firm by a client, or as a reward for having
made a recommendation resulting in employment of the
member or the member's law firm by a client. A member's
offering of or giving a gift or gratuity to any lawyer who
has made a recommendation resulting in the employment of
the member or the member's law firm shall not of itself
violate this rule, provided that the gift or gratuity was not
offered in consideration of any promise, agreement, or
understanding that such a gift or gratuity would be


forthcoming or that referrals would be made or encouraged
in the future.


Rule 2-300. Sale or Purchase of a Law Practice of
a Member, Living or Deceased 
All or substantially all of the law practice of a member,
living or deceased, including goodwill, may be sold to
another member or law firm subject to all the following
conditions:


(A) Fees charged to clients shall not be increased solely by
reason of such sale.


(B) If the sale contemplates the transfer of responsibility for
work not yet completed or responsibility for client files or
information protected by Business and Professions Code
section 6068, subdivision (e), then;


(1) if the seller is deceased, or has a conservator or other
person acting in a representative capacity, and no
member has been appointed to act for the seller pursuant
to Business and Professions Code section 6180.5, then
prior to the transfer;


(a) the purchaser shall cause a written notice to be
given to the client stating that the interest in the law
practice is being transferred to the purchaser; that the
client has the right to retain other counsel; that the
client may take possession of any client papers and
property, as required by rule 3-700(D); and that if no
response is received to the notification within 90 days
of the sending of such notice, or in the event the
client's rights would be prejudiced by a failure to act
during that time, the purchaser may act on behalf of the
client until otherwise notified by the client. Such
notice shall comply with the requirements as set forth
in rule 1-400(D) and any provisions relating to
attorney-client fee arrangements, and


(b) the purchaser shall obtain the written consent of the
client provided that such consent shall be presumed
until otherwise notified by the client if no response is
received to the notification specified in subparagraph
(a) within 90 days of the date of the sending of such
notification to the client's last address as shown on the
records of the seller, or the client's rights would be
prejudiced by a failure to act during such 90-day
period.


(2) in all other circumstances, not less than 90 days prior
to the transfer;


(a) the seller, or the member appointed to act for the
seller pursuant to Business and Professions Code
section 6180.5, shall cause a written notice to be given
to the client stating that the interest in the law practice
is being transferred to the purchaser; that the client has
the right to retain other counsel; that the client may
take possession of any client papers and property, as
required by rule 3-700(D); and that if no response is
received to the notification within 90 days of the
sending of such notice, the purchaser may act on
behalf of the client until otherwise notified by the
client. Such notice shall comply with the requirements







RULES OF PROFESSIONAL CONDUCT


CURRENT RULES8


as set forth in rule 1-400(D) and any provisions
relating to attorney-client fee arrangements, and


(b) the seller, or the member appointed to act for the
seller pursuant to Business and Professions Code
section 6180.5, shall obtain the written consent of the
client prior to the transfer provided that such consent
shall be presumed until otherwise notified by the client
if no response is received to the notification specified
in subparagraph (a) within 90 days of the date of the
sending of such notification to the client's last address
as shown on the records of the seller.


(C) If substitution is required by the rules of a tribunal in
which a matter is pending, all steps necessary to substitute
a member shall be taken.


(D) All activity of a purchaser or potential purchaser under
this rule shall be subject to compliance with rules 3-300 and
3-310 where applicable.


(E) Confidential information shall not be disclosed to a
non-member in connection with a sale under this rule.


(F) Admission to or retirement from a law partnership or
law corporation, retirement plans and similar arrangements,
or sale of tangible assets of a law practice shall not be
deemed a sale or purchase under this rule.


Discussion: 


Paragraph (A) is intended to prohibit the purchaser from
charging the former clients of the seller a higher fee than
the purchaser is charging his or her existing clients.


"All or substantially all of the law practice of a member"
means, for purposes of rule 2-300, that, for example, a
member may retain one or two clients who have such a
longstanding personal and professional relationship with
the member that transfer of those clients' files is not
feasible. Conversely, rule 2-300 is not intended to authorize
the sale of a law practice in a piecemeal fashion except as
may be required by subparagraph (B)(1)(a) or paragraph
(D).


Transfer of individual client matters, where permitted, is
governed by rule 2-200. Payment of a fee to a non-lawyer
broker for arranging the sale or purchase of a law practice
is governed by rule 1-320. (Amended by order of Supreme
Court, operative September 14, 1992.)


Rule 2-400. Prohibited Discriminatory Conduct in
a Law Practice. 
(A) For purposes of this rule:


(1) "law practice" includes sole practices, law
partnerships, law corporations, corporate and
governmental legal departments, and other entities which
employ members to practice law;


(2) "knowingly permit" means a failure to advocate
corrective action where the member knows of a
discriminatory policy or practice which results in the
unlawful discrimination prohibited in paragraph (B); and


(3) "unlawfully" and "unlawful" shall be determined by
reference to applicable state or federal statutes or


decisions making unlawful discrimination in employment
and in offering goods and services to the public.


(B) In the management or operation of a law practice, a
member shall not unlawfully discriminate or knowingly
permit unlawful discrimination on the basis of race ,
national origin, sex, sexual orientation, religion, age or
disability in:


(1) hiring, promoting, discharging, or otherwise
determining the conditions of employment of any person;
or


(2) accepting or terminating representation of any client.


(C) No disciplinary investigation or proceeding may be
initiated by the State Bar against a member under this rule
unless and until a tribunal of competent jurisdiction, other
than a disciplinary tribunal, shall have first adjudicated a
complaint of alleged discrimination and found that
unlawful conduct occurred. Upon such adjudication, the
tribunal finding or verdict shall then be admissible evidence
of the occurrence or non-occurrence of the alleged
discrimination in any disciplinary proceeding initiated
under this rule. In order for discipline to be imposed under
this rule, however, the finding of unlawfulness must be
upheld and final after appeal, the time for filing an appeal
must have expired, or the appeal must have been dismissed.


Discussion:


In order for discriminatory conduct to be actionable under
this rule, it must first be found to be unlawful by an
appropriate civil administrative or judicial tribunal under
applicable state or federal law. Until there is a finding of
civil unlawfulness, there is no basis for disciplinary action
under this rule.


A complaint of misconduct based on this rule may be filed
with the State Bar following a finding of unlawfulness in
the first instance even though that finding is thereafter
appealed.


A disciplinary investigation or proceeding for conduct
coming within this rule may be initiated and maintained,
however, if such conduct warrants discipline under
California Business and Professions Code sections 6106
and 6068, the California Supreme Court's inherent authority
to impose discipline, or other disciplinary standard. (Added
by order of Supreme Court, effective March 1, 1994.)
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CHAPTER 3. PROFESSIONAL RELATIONSHIP
WITH CLIENTS


Rule 3-100. Confidential Information of a Client
(A) A member shall not reveal information protected from
disclosure by Business and Professions Code section 6068,
subdivision (e)(1) without the informed consent of the
client, or as provided in paragraph (B) of this rule.
(B) A member may, but is not required to, reveal
confidential information relating to the representation of a
client to the extent that the member reasonably believes the
disclosure is necessary to prevent a criminal act that the
member reasonably believes is likely to result in death of,
or substantial bodily harm to, an individual.
(C) Before revealing confidential information to prevent a
criminal act as provided in paragraph (B), a member shall,
if reasonable under the circumstances:


(1)  make a good faith effort to persuade the client: (i) not
to commit or to continue the criminal act or (ii) to pursue
a course of conduct that will prevent the threatened death
or substantial bodily harm; or do both (i) and (ii); and
(2) inform the client, at an appropriate time, of the
member’s ability or decision to reveal information as
provided in paragraph (B).


(D) In revealing confidential information as provided in
paragraph (B), the member’s disclosure must be no more
than is necessary to prevent the criminal act, given the
information known to the member at the time of the
disclosure.
(E) A member who does not reveal information permitted
by paragraph (B) does not violate this rule.
Discussion:
[1] Duty of confidentiality. Paragraph (A) relates to a
member’s obligations under Business and Professions Code
section 6068, subdivision (e)(1), which provides it is a duty
of a member: “To maintain inviolate the confidence, and at
every peril to himself or herself to preserve the secrets, of
his or her client.”  A member’s duty to preserve the
confidentiality of client information involves public
policies of paramount importance.  (In Re Jordan (1974) 12
Cal.3d 575, 580 [116 Cal.Rptr. 371].)  Preserving the
confidentiality of client information contributes to the trust
that is the hallmark of the client-lawyer relationship.  The
client is thereby encouraged to seek legal assistance and to
communicate fully and frankly with the lawyer even as to
embarrassing or legally damaging subject matter.  The
lawyer needs this information to represent the client
effectively and, if necessary, to advise the client to refrain
from wrongful conduct.  Almost without exception, clients
come to lawyers in order to determine their rights and what
is, in the complex of laws and regulations, deemed to be
legal and correct.  Based upon experience, lawyers know
that almost all clients follow the advice given, and the law
is upheld.  Paragraph (A) thus recognizes a fundamental
principle in the client-lawyer relationship, that, in the
absence of the client’s informed consent, a member must
not reveal information relating to the representation. (See,
e.g., Commercial Standard Title Co. v. Superior Court
(1979) 92 Cal.App.3d 934, 945 [155 Cal.Rptr.393].)


[2] Client-lawyer confidentiality encompasses the attorney-
client privilege, the work-product doctrine and ethical
standards of confidentiality.  The principle of client-lawyer
confidentiality applies to information relating to the
representation, whatever its source, and encompasses
matters communicated in confidence by the client, and
therefore protected by the attorney-client privilege, matters
protected by the work product doctrine, and matters
protected under ethical standards of confidentiality, all as
established in law, rule and policy. (See In the Matter of
Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179;
Goldstein v. Lees (1975) 46 Cal.3d 614, 621 [120 Cal. Rptr.
253].)  The attorney-client privilege and work-product
doctrine apply in judicial and other proceedings in which a
member may be called as a witness or be otherwise
compelled to produce evidence concerning a client.  A
member’s ethical duty of confidentiality is not so limited in
its scope of protection for the client-lawyer relationship of
trust and prevents a member from revealing the client’s
confidential information even when not confronted with
such compulsion.  Thus, a member may not reveal such
information except with the consent of the client or as
authorized or required by the State Bar Act, these rules, or
other law.


[3] Narrow exception to duty of confidentiality under this
Rule.  Notwithstanding the important public policies
promoted by lawyers adhering to the core duty of
confidentiality, the overriding value of life permits
disclosures otherwise prohibited under Business &
Professions Code section 6068(e), subdivision (1).
Paragraph (B), which restates Business and Professions
Code section 6068, subdivision (e)(2), identifies a narrow
confidentiality exception, absent the client’s informed
consent, when a member reasonably believes that
disclosure is necessary to prevent a criminal act that the
member reasonably believes is likely to result in the death
of, or substantial bodily harm to an individual.  Evidence
Code section 956.5, which relates to the evidentiary
attorney-client privilege, sets forth a similar express
exception.  Although a member is not permitted to reveal
confidential information concerning a client’s past,
completed criminal acts, the policy favoring the
preservation of human life that underlies this exception to
the duty of confidentiality and the evidentiary privilege
permits disclosure to prevent a future or ongoing criminal
act. 


[4] Member not subject to discipline for revealing
confidential information as permitted under this Rule.  Rule
3-100, which restates Business and Professions Code
section 6068, subdivision (e)(2), reflects a balancing
between the interests of preserving client confidentiality
and of preventing a criminal act that a member reasonably
believes is likely to result in death or substantial bodily
harm to an individual.  A member who reveals information
as permitted under this rule is not subject to discipline.


[5] No duty to reveal confidential information. Neither
Business and Professions Code section 6068, subdivision
(e)(2) nor this rule imposes an affirmative obligation on a
member to reveal information in order to prevent harm.
(See rule 1-100(A).)  A member may decide not to reveal
confidential information.  Whether a member chooses to
reveal confidential information as permitted under this rule
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is a matter for the individual member to decide, based on all
the facts and circumstances, such as those discussed in
paragraph [6] of this discussion.


[6] Deciding to reveal confidential information as
permitted under paragraph (B).  Disclosure permitted
under paragraph (B) is ordinarily a last resort, when no
other available action is reasonably likely to prevent the
criminal act.  Prior to revealing information as permitted
under paragraph (B), the member must, if reasonable under
the circumstances, make a good faith effort to persuade the
client to take steps to avoid the criminal act or threatened
harm.  Among the factors to be considered in determining
whether to disclose confidential information are the
following:


(1) the amount of time that the member has to make a
decision about disclosure; 
(2) whether the client or a third party has made similar
threats before and whether they have ever acted or
attempted to act upon them;
(3) whether the member believes the member’s efforts to
persuade the client or a third person not to engage in the
criminal conduct have or have not been successful;
(4) the extent of adverse effect to the client’s rights under
the Fifth, Sixth and Fourteenth Amendments of the
United States Constitution and analogous rights and
privacy rights under Article 1 of the Constitution of the
State of California that may result from disclosure
contemplated by the member;
(5) the extent of other adverse effects to the client that
may result from disclosure contemplated by the member;
and
(6) the nature and extent of information that must be
disclosed to prevent the criminal act or threatened harm.


A member may also consider whether the prospective harm
to the victim or victims is imminent in deciding whether to
disclose the confidential information.  However, the
imminence of the harm is not a prerequisite to disclosure
and a member may disclose the information without
waiting until immediately before the harm is likely to occur.


[7] Counseling client or third person not to commit a
criminal act reasonably likely to result in death of
substantial bodily harm.  Subparagraph (C)(1) provides that
before a member may reveal confidential information, the
member must, if reasonable under the circumstances, make
a good faith effort to persuade the client not to commit or to
continue the criminal act, or to persuade the client to
otherwise pursue a course of conduct that will prevent the
threatened death or substantial bodily harm, or if necessary,
do both.  The interests protected by such counseling is the
client’s interest in limiting disclosure of confidential
information and in taking responsible action to deal with
situations attributable to the client.  If a client, whether in
response to the member’s counseling or otherwise, takes
corrective action – such as by ceasing the criminal act
before harm is caused – the option for permissive disclosure
by the member would cease as the threat posed by the
criminal act would no longer be present.  When the actor is
a nonclient or when the act is deliberate or malicious, the
member who contemplates making adverse disclosure of


confidential information may reasonably conclude that the
compelling interests of the member or others in their own
personal safety preclude personal contact with the actor.
Before counseling an actor who is a nonclient, the member
should, if reasonable under the circumstances, first advise
the client of the member’s intended course of action.  If a
client or another person has already acted but the intended
harm has not yet occurred, the member should consider, if
reasonable under the  circumstances, efforts to persuade the
client or third person to warn the victim or consider other
appropriate action to prevent the harm.  Even when the
member has concluded that paragraph (B) does not permit
the member to reveal confidential information, the member
nevertheless is permitted to counsel the client as to why it
may be in the client’s best interest to consent to the
attorney’s disclosure of that information.


[8] Disclosure of confidential information must be no more
than is reasonably necessary to prevent the criminal act.
Under paragraph (D), disclosure of confidential
information, when made, must be no more extensive than
the member reasonably believes necessary to prevent the
criminal act.  Disclosure should allow access to the
confidential information to only those persons who the
member reasonably believes can act to prevent the harm.
Under some circumstances, a member may determine that
the best course to pursue is to make an anonymous
disclosure to the potential victim or relevant law-
enforcement authorities.  What particular measures are
reasonable depends on the circumstances known to the
member.  Relevant circumstances include the time
available, whether the victim might be unaware of the
threat, the member’s prior course of dealings with the
client, and the extent of the adverse effect on the client that
may result from the disclosure contemplated by the
member.


[9] Informing client of member’s ability or decision to
reveal confidential information under subparagraph (C)(2).
A member is required to keep a client reasonably informed
about significant developments regarding the employment
or representation. Rule 3-500; Business and Professions
Code, section 6068, subdivision (m).  Paragraph (C)(2),
however, recognizes that under certain circumstances,
informing a client of the member's ability or decision to
reveal confidential information under paragraph (B) would
likely increase the risk of death or substantial bodily harm,
not only to the originally-intended victims of the criminal
act, but also to the client or members of the client's family,
or to the member or the member's family or associates.
Therefore, paragraph (C)(2) requires a member to inform
the client of the member's ability or decision to reveal
confidential information as provided in paragraph (B) only
if it is reasonable to do so under the circumstances.
Paragraph (C)(2) further recognizes that the appropriate
time for the member to inform the client may vary
depending upon the circumstances.  (See paragraph [10] of
this discussion.)  Among the factors to be considered in
determining an appropriate time, if any, to inform a client
are:


(1) whether the client is an experienced user of legal
services; 
(2) the frequency of the member’s contact with the client;
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(3) the nature and length of the professional relationship
with the client; 
(4) whether the member and client have discussed the
member’s duty of confidentiality or any exceptions to
that duty; 
(5) the likelihood that the client’s matter will involve
information within paragraph (B); 
(6) the member’s belief, if applicable, that so informing
the client is likely to increase the likelihood that a
criminal act likely to result in the death of, or substantial
bodily harm to, an individual; and
(7) the member’s belief, if applicable, that good faith
efforts to persuade a client not to act on a threat have
failed.


[10] Avoiding a chilling effect on the lawyer-client
relationship.  The foregoing flexible approach to the
member’s informing a client of his or her ability or decision
to reveal confidential information recognizes the concern
that informing a client about limits on confidentiality may
have a chilling effect on client communication. (See
Discussion paragraph [1].)  To avoid that chilling effect,
one member may choose to inform the client of the
member’s ability to reveal information as early as the outset
of the representation, while another member may choose to
inform a client only at a point when that client has imparted
information that may fall under paragraph (B), or even
choose not to inform a client until such time as the member
attempts to counsel the client as contemplated in Discussion
paragraph [7].  In each situation, the member will have
discharged properly the requirement under subparagraph
(C)(2), and will not be subject to discipline.


[11] Informing client that disclosure has been made;
termination of the lawyer-client relationship.  When a
member has revealed confidential information under
paragraph (B), in all but extraordinary cases the
relationship between member and client will have
deteriorated so as to make the member's representation of
the client impossible.  Therefore, the member is required to
seek to withdraw from the representation (see rule
3-700(B)), unless the member is able to obtain the client's
informed consent to the member's continued representation.
The member must inform the client of the fact of the
member's disclosure unless the member has a compelling
interest in not informing the client, such as to protect the
member, the member's family or a third person from the
risk of death or substantial bodily harm.


[12] Other consequences of the member’s disclosure.
Depending upon the circumstances of a member’s
disclosure of confidential information, there may be other
important issues that a member must address.  For example,
if a member will be called as a witness in the client’s
matter, then rule 5-210 should be considered.  Similarly, the
member should consider his or her duties of loyalty and
competency (rule 3-110).


[13] Other exceptions to confidentiality under California
law.  Rule 3-100 is not intended to augment, diminish, or
preclude reliance upon, any other exceptions to the duty to
preserve the confidentiality of client information


recognized under California law.  (Added by order of the
Supreme Court, operative July 1, 2004.)


Rule 3-110. Failing to Act Competently
(A) A member shall not intentionally, recklessly, or
repeatedly fail to perform legal services with competence.


(B) For purposes of this rule, "competence" in any legal
service shall mean to apply the 1) diligence, 2) learning and
skill, and 3) mental, emotional, and physical ability
reasonably necessary for the performance of such service.


(C) If a member does not have sufficient learning and skill
when the legal service is undertaken, the member may
nonetheless perform such services competently by 1)
associating with or, where appropriate, professionally
consulting another lawyer reasonably believed to be
competent, or 2) by acquiring sufficient learning and skill
before performance is required.


Discussion: 


The duties set forth in rule 3-110 include the duty to
supervise the work of subordinate attorney and non-
attorney employees or agents. (See, e.g., Waysman v. State
Bar (1986) 41 Cal.3d 452; Trousil v. State Bar (1985) 38
Cal.3d 337, 342 [211 Cal.Rptr. 525]; Palomo v. State Bar
(1984) 36 Cal.3d 785 [205 Cal.Rptr. 834]; Crane v. State
Bar (1981) 30 Cal.3d 117, 122; Black v. State Bar (1972)
7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 P.2d 968];
Vaughn v. State Bar (1972) 6 Cal.3d 847, 857-858 [100
Cal.Rptr. 713; 494 P.2d 1257]; Moore v. State Bar (1964)
62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].)


In an emergency a lawyer may give advice or assistance in
a matter in which the lawyer does not have the skill
ordinarily required where referral to or consultation with
another lawyer would be impractical. Even in an
emergency, however, assistance should be limited to that
reasonably necessary in the circumstances. (Amended by
order of Supreme Court, operative September 14, 1992.)


Rule 3-120. Sexual Relations With Client 
(A) For purposes of this rule, "sexual relations" means
sexual intercourse or the touching of an intimate part of
another person for the purpose of sexual arousal,
gratification, or abuse.


(B) A member shall not:


(1) Require or demand sexual relations with a client
incident to or as a condition of any professional
representation; or


(2) Employ coercion, intimidation, or undue influence in
entering into sexual relations with a client; or
(3) Continue representation of a client with whom the
member has sexual relations if such sexual relations
cause the member to perform legal services
incompetently in violation of rule 3-110.
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(C) Paragraph (B) shall not apply to sexual relations
between members and their spouses or to ongoing
consensual sexual relationships which predate the initiation
of the lawyer-client relationship.
(D) Where a lawyer in a firm has sexual relations with a
client but does not participate in the representation of that
client, the lawyers in the firm shall not be subject to
discipline under this rule solely because of the occurrence
of such sexual relations.
Discussion: 
Rule 3-120 is intended to prohibit sexual exploitation by a
lawyer in the course of a professional representation. Often,
based upon the nature of the underlying representation, a
client exhibits great emotional vulnerability and
dependence upon the advice and guidance of counsel.
Attorneys owe the utmost duty of good faith and fidelity to
clients. (See, e.g., Greenbaum v. State Bar (1976) 15
Cal.3d 893, 903 [126 Cal.Rptr. 785]; Alkow v. State Bar
(1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; Cutler v. State
Bar (1969) 71 Cal.2d 241, 251 [78 Cal.Rptr 172]; Clancy
v. State Bar (1969) 71 Cal.2d 140, 146 [77 Cal.Rptr. 657].)
The relationship between an attorney and client is a
fiduciary relationship of the very highest character and all
dealings between an attorney and client that are beneficial
to the attorney will be closely scrutinized with the utmost
strictness for unfairness. (See, e.g., Giovanazzi v. State Bar
(1980) 28 Cal.3d 465, 472 [169 Cal Rptr. 581]; Benson v.
State Bar (1975) 13 Cal.3d 581, 586 [119 Cal.Rptr. 297];
Lee v. State Bar (1970) 2 Cal.3d 927, 939 [88 Cal.Rptr.
361]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77
Cal.Rptr. 657].) Where attorneys exercise undue influence
over clients or take unfair advantage of clients, discipline is
appropriate. (See, e.g., Magee v. State Bar (1962) 58 Cal.2d
423 [24 Cal.Rptr. 839]; Lantz v. State Bar (1931) 212 Cal.
213 [298 P. 497].) In all client matters, a member is advised
to keep clients' interests paramount in the course of the
member's representation.
For purposes of this rule, if the client is an organization,
any individual overseeing the representation shall be
deemed to be the client. (See rule 3-600.)
Although paragraph (C) excludes representation of certain
clients from the scope of rule 3-120, such exclusion is not
intended to preclude the applicability of other Rules of
Professional Conduct, including rule 3-110. (Added by
order of Supreme Court, operative September 14, 1992.)


Rule 3-200. Prohibited Objectives of Employment
A member shall not seek, accept, or continue employment
if the member knows or should know that the objective of
such employment is:
(A) To bring an action, conduct a defense, assert a position
in litigation, or take an appeal, without probable cause and
for the purpose of harassing or maliciously injuring any
person; or
(B) To present a claim or defense in litigation that is not
warranted under existing law, unless it can be supported by
a good faith argument for an extension, modification, or
reversal of such existing law.


Rule 3-210. Advising the Violation of Law 
A member shall not advise the violation of any law, rule, or
ruling of a tribunal unless the member believes in good
faith that such law, rule, or ruling is invalid. A member may
take appropriate steps in good faith to test the validity of
any law, rule, or ruling of a tribunal.
Discussion: 
Rule 3-210 is intended to apply not only to the prospective
conduct of a client but also to the interaction between the
member and client and to the specific legal service sought
by the client from the member. An example of the former
is the handling of physical evidence of a crime in the
possession of the client and offered to the member. (See
People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr.
612].) An example of the latter is a request that the member
negotiate the return of stolen property in exchange for the
owner's agreement not to report the theft to the police or
prosecutorial authorities. (See People v. Pic'l (1982) 31
Cal.3d 731 [183 Cal.Rptr. 685].)


Rule 3-300. Avoiding Interests Adverse to a Client
A member shall not enter into a business transaction with
a client; or knowingly acquire an ownership, possessory,
security, or other pecuniary interest adverse to a client,
unless each of the following requirements has been
satisfied:
(A) The transaction or acquisition and its terms are fair and
reasonable to the client and are fully disclosed and
transmitted in writing to the client in a manner which
should reasonably have been understood by the client; and
(B) The client is advised in writing that the client may seek
the advice of an independent lawyer of the client's choice
and is given a reasonable opportunity to seek that advice;
and
(C) The client thereafter consents in writing to the terms of
the transaction or the terms of the acquisition.
Discussion: 
Rule 3-300 is not intended to apply to the agreement by
which the member is retained by the client, unless the
agreement confers on the member an ownership,
possessory, security, or other pecuniary interest adverse to
the client. Such an agreement is governed, in part, by rule
4-200.
Rule 3-300 is not intended to apply where the member and
client each make an investment on terms offered to the
general public or a significant portion thereof. For example,
rule 3-300 is not intended to apply where A, a member,
invests in a limited partnership syndicated by a third party.
B, A's client, makes the same investment. Although A and
B are each investing in the same business, A did not enter
into the transaction "with" B for the purposes of the rule.
Rule 3-300 is intended to apply where the member wishes
to obtain an interest in client's property in order to secure
the amount of the member's past due or future fees.
(Amended by order of Supreme Court, operative September
14, 1992.)
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Rule 3-310. Avoiding the Representation of
Adverse Interests 
(A) For purposes of this rule:


(1) "Disclosure" means informing the client or former
client of the relevant circumstances and of the actual and
reasonably foreseeable adverse consequences to the
client or former client;
(2) "Informed written consent" means the client's or
former client's written agreement to the representation
following written disclosure;
(3) "Written" means any writing as defined in Evidence
Code section 250.


(B) A member shall not accept or continue representation
of a client without providing written disclosure to the client
where:


(1) The member has a legal, business, financial,
professional, or personal relationship with a party or
witness in the same matter; or
(2) The member knows or reasonably should know that:


(a) the member previously had a legal, business,
financial, professional, or personal relationship with a
party or witness in the same matter; and
(b) the previous relationship would substantially affect
the member's representation; or


(3) The member has or had a legal, business, financial,
professional, or personal relationship with another person
or entity the member knows or reasonably should know
would be affected substantially by resolution of the
matter; or
(4) The member has or had a legal, business, financial, or
professional interest in the subject matter of the
representation.


(C) A member shall not, without the informed written
consent of each client:


(1) Accept representation of more than one client in a
matter in which the interests of the clients potentially
conflict; or
(2) Accept or continue representation of more than one
client in a matter in which the interests of the clients
actually conflict; or
(3) Represent a client in a matter and at the same time in
a separate matter accept as a client a person or entity
whose interest in the first matter is adverse to the client in
the first matter.


(D) A member who represents two or more clients shall not
enter into an aggregate settlement of the claims of or
against the clients without the informed written consent of
each client.
(E) A member shall not, without the informed written
consent of the client or former client, accept employment
adverse to the client or former client where, by reason of
the representation of the client or former client, the member
has obtained confidential information material to the
employment.


(F) A member shall not accept compensation for
representing a client from one other than the client unless:


(1) There is no interference with the member's
independence of professional judgment or with the
client-lawyer relationship; and


(2) Information relating to representation of the client is
protected as required by Business and Professions Code
section 6068, subdivision (e); and


(3) The member obtains the client's informed written
consent, provided that no disclosure or consent is
required if:


(a) such nondisclosure is otherwise authorized by law;
or


(b) the member is rendering legal services on behalf of
any public agency which provides legal services to
other public agencies or the public.


Discussion: 


Rule 3-310 is not intended to prohibit a member from
representing parties having antagonistic positions on the
same legal question that has arisen in different cases, unless
representation of either client would be adversely affected.


Other rules and laws may preclude making adequate
disclosure under this rule. If such disclosure is precluded,
informed written consent is likewise precluded. (See, e.g.,
Business and Professions Code section 6068, subdivision
(e).)


Paragraph (B) is not intended to apply to the relationship of
a member to another party's lawyer. Such relationships are
governed by rule 3-320.


Paragraph (B) is not intended to require either the
disclosure of the new engagement to a former client or the
consent of the former client to the new engagement.
However, both disclosure and consent are required if
paragraph (E) applies.


While paragraph (B) deals with the issues of adequate
disclosure to the present client or clients of the member's
present or past relationships to other parties or witnesses or
present interest in the subject matter of the representation,
paragraph (E) is intended to protect the confidences of
another present or former client. These two paragraphs are
to apply as complementary provisions.
Paragraph (B) is intended to apply only to a member's own
relationships or interests, unless the member knows that a
partner or associate in the same firm as the member has or
had a relationship with another party or witness or has or
had an interest in the subject matter of the representation.
Subparagraphs (C)(1) and (C)(2) are intended to apply to all
types of legal employment, including the concurrent
representation of multiple parties in litigation or in a single
transaction or in some other common enterprise or legal
relationship. Examples of the latter include the formation of
a partnership for several partners or a corporation for
several shareholders, the preparation of an ante-nuptial
agreement, or joint or reciprocal wills for a husband and
wife, or the resolution of an "uncontested" marital
dissolution. In such situations, for the sake of convenience
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or economy, the parties may well prefer to employ a single
counsel, but a member must disclose the potential adverse
aspects of such multiple representation (e.g., Evid. Code,
§962) and must obtain the informed written consent of the
clients thereto pursuant to subparagraph (C)(1). Moreover,
if the potential adversity should become actual, the member
must obtain the further informed written consent of the
clients pursuant to subparagraph (C)(2).
Subparagraph (C)(3) is intended to apply to representations
of clients in both litigation and transactional matters.
In State Farm Mutual Automobile Insurance Company v.
Federal Insurance Company (1999) 72 Cal.App. 4th 1422
[86 Cal.Rptr.2d 20], the court held that subparagraph (C)(3)
was violated when a member, retained by an insurer to
defend one suit, and while that suit was still pending, filed
a direct action against the same insurer in an unrelated
action without securing the insurer’s consent.
Notwithstanding State Farm, subparagraph (C)(3) is not
intended to apply with respect to the relationship between
an insurer and a member when, in each matter, the insurer’s
interest is only as an indemnity provider and not as a direct
party to the action.
There are some matters in which the conflicts are such that
written consent may not suffice for non-disciplinary
purposes. (See Woods v. Superior Court (1983) 149
Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior
Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509];
Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50
Cal.Rptr. 592].)
Paragraph (D) is not intended to apply to class action
settlements subject to court approval.
Paragraph (F) is not intended to abrogate existing
relationships between insurers and insureds whereby the
insurer has the contractual right to unilaterally select
counsel for the insured, where there is no conflict of
interest. (See San Diego Navy Federal Credit Union v.
Cumis Insurance Society (1984) 162 Cal.App.3d 358 [208
Cal.Rptr. 494].) (Amended by order of Supreme Court:
operative September 14, 1992; operative March 3, 2003.)


Rule 3-320. Relationship With Other Party's
Lawyer 
A member shall not represent a client in a matter in which
another party's lawyer is a spouse, parent, child, or sibling
of the member, lives with the member, is a client of the
member, or has an intimate personal relationship with the
member, unless the member informs the client in writing of
the relationship.


Discussion: 
Rule 3-320 is not intended to apply to circumstances in
which a member fails to advise the client of a relationship
with another lawyer who is merely a partner or associate in
the same law firm as the adverse party's counsel, and who
has no direct involvement in the matter. (Amended by order
of Supreme Court, operative September 14, 1992.)


Rule 3-400. Limiting Liability to Client 
A member shall not:


(A) Contract with a client prospectively limiting the
member's liability to the client for the member's
professional malpractice; or


(B) Settle a claim or potential claim for the member's
liability to the client for the member's professional
malpractice, unless the client is informed in writing that the
client may seek the advice of an independent lawyer of the
client's choice regarding the settlement and is given a
reasonable opportunity to seek that advice.
Discussion: 
Rule 3-400 is not intended to apply to customary
qualifications and limitations in legal opinions and
memoranda, nor is it intended to prevent a member from
reasonably limiting the scope of the member's employment
or representation. (Amended by order of Supreme Court,
operative September 14, 1992.)


Rule 3-500. Communication 
A member shall keep a client reasonably informed about
significant developments relating to the employment or
representation, including promptly complying with
reasonable requests for information and copies of
significant documents when necessary to keep the client so
informed.
Discussion:
Rule 3-500 is not intended to change a member's duties to
his or her clients. It is intended to make clear that, while a
client must be informed of significant developments in the
matter, a member will not be disciplined for failing to
communicate insignificant or irrelevant information. (See
Bus. & Prof. Code, §6068, subd. (m).)
A member may contract with the client in their employment
agreement that the client assumes responsibility for the cost
of copying significant documents. This rule is not intended
to prohibit a claim for the recovery of the member's expense
in any subsequent legal proceeding.
Rule 3-500 is not intended to create, augment, diminish, or
eliminate any application of the work product rule. The
obligation of the member to provide work product to the
client shall be governed by relevant statutory and decisional
law. Additionally, this rule is not intended to apply to any
document or correspondence that is subject to a protective
order or non-disclosure agreement, or to override applicable
statutory or decisional law requiring that certain
information not be provided to criminal defendants who are
clients of the member. (Amended by order of the Supreme
Court, operative June 5, 1997.)


Rule 3-510. Communication of Settlement Offer 
(A) A member shall promptly communicate to the
member's client:


(1) All terms and conditions of any offer made to the
client in a criminal matter; and
(2) All amounts, terms, and conditions of any written
offer of settlement made to the client in all other matters.
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(B) As used in this rule, "client" includes a person who
possesses the authority to accept an offer of settlement or
plea, or, in a class action, all the named representatives of
the class.
Discussion: 
Rule 3-510 is intended to require that counsel in a criminal
matter convey all offers, whether written or oral, to the
client, as give and take negotiations are less common in
criminal matters, and, even were they to occur, such
negotiations should require the participation of the accused.
Any oral offers of settlement made to the client in a civil
matter should also be communicated if they are
"significant" for the purposes of rule 3-500.


Rule 3-600. Organization as Client 
(A) In representing an organization, a member shall
conform his or her representation to the concept that the
client is the organization itself, acting through its highest
authorized officer, employee, body, or constituent
overseeing the particular engagement.


(B) If a member acting on behalf of an organization knows
that an actual or apparent agent of the organization acts or
intends or refuses to act in a manner that is or may be a
violation of law reasonably imputable to the organization,
or in a manner which is likely to result in substantial injury
to the organization, the member shall not violate his or her
duty of protecting all confidential information as provided
in Business and Professions Code section 6068, subdivision
(e). Subject to Business and Professions Code section 6068,
subdivision (e), the member may take such actions as
appear to the member to be in the best lawful interest of the
organization. Such actions may include among others:


(1) Urging reconsideration of the matter while explaining
its likely consequences to the organization; or


(2) Referring the matter to the next higher authority in the
organization, including, if warranted by the seriousness
of the matter, referral to the highest internal authority that
can act on behalf of the organization.


(C) If, despite the member's actions in accordance with
paragraph (B), the highest authority that can act on behalf
of the organization insists upon action or a refusal to act
that is a violation of law and is likely to result in substantial
injury to the organization, the member's response is limited
to the member's right, and, where appropriate, duty to
resign in accordance with rule 3-700.


(D) In dealing with an organization's directors, officers,
employees, members, shareholders, or other constituents,
a member shall explain the identity of the client for whom
the member acts, whenever it is or becomes apparent that
the organization's interests are or may become adverse to
those of the constituent(s) with whom the member is
dealing. The member shall not mislead such a constituent
into believing that the constituent may communicate
confidential information to the member in a way that will
not be used in the organization's interest if that is or
becomes adverse to the constituent.


(E) A member representing an organization may also
represent any of its directors, officers, employees,
members, shareholders, or other constituents, subject to the
provisions of rule 3-310. If the organization's consent to the
dual representation is required by rule 3-310, the consent
shall be given by an appropriate constituent of the
organization other than the individual or constituent who is
to be represented, or by the shareholder(s) or organization
members.


Discussion: 


Rule 3-600 is not intended to enmesh members in the
intricacies of the entity and aggregate theories of
partnership.


Rule 3-600 is not intended to prohibit members from
representing both an organization and other parties
connected with it, as for instance (as simply one example)
in establishing employee benefit packages for closely held
corporations or professional partnerships.


Rule 3-600 is not intended to create or to validate artificial
distinctions between entities and their officers, employees,
or members, nor is it the purpose of the rule to deny the
existence or importance of such formal distinctions. In
dealing with a close corporation or small association,
members commonly perform professional engagements for
both the organization and its major constituents. When a
change in control occurs or is threatened, members are
faced with complex decisions involving personal and
institutional relationships and loyalties and have frequently
had difficulty in perceiving their correct duty. (See People
ex rel Deukmejian v. Brown (1981) 29 Cal.3d 150 [172
Cal.Rptr. 478]; Goldstein v. Lees (1975) 46 Cal.App.3d 614
[120 Cal.Rptr. 253]; Woods v. Superior Court (1983) 149
Cal.App.3d 931 [197 Cal.Rptr. 185]; In re Banks (1978)
283 Ore. 459 [584 P.2d 284]; 1 A.L.R.4th 1105.) In
resolving such multiple relationships, members must rely
on case law.


Rule 3-700. Termination of Employment 
(A) In General.


(1) If permission for termination of employment is
required by the rules of a tribunal, a member shall not
withdraw from employment in a proceeding before that
tribunal without its permission.


(2) A member shall not withdraw from employment until
the member has taken reasonable steps to avoid
reasonably foreseeable prejudice to the rights of the
client, including giving due notice to the client, allowing
time for employment of other counsel, complying with
rule 3-700(D), and complying with applicable laws and
rules.


(B) Mandatory Withdrawal.


A member representing a client before a tribunal shall
withdraw from employment with the permission of the
tribunal, if required by its rules, and a member representing
a client in other matters shall withdraw from employment,
if:
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(1) The member knows or should know that the client is
bringing an action, conducting a defense, asserting a
position in litigation, or taking an appeal, without
probable cause and for the purpose of harassing or
maliciously injuring any person; or


(2) The member knows or should know that continued
employment will result in violation of these rules or of
the State Bar Act; or


(3) The member's mental or physical condition renders it
unreasonably difficult to carry out the employment
effectively.


(C) Permissive Withdrawal.


If rule 3-700(B) is not applicable, a member may not
request permission to withdraw in matters pending before
a tribunal, and may not withdraw in other matters, unless
such request or such withdrawal is because:


(1) The client
(a) insists upon presenting a claim or defense that is
not warranted under existing law and cannot be
supported by good faith argument for an extension,
modification, or reversal of existing law, or
(b) seeks to pursue an illegal course of conduct, or
(c) insists that the member pursue a course of conduct
that is illegal or that is prohibited under these rules or
the State Bar Act, or
(d) by other conduct renders it unreasonably difficult
for the member to carry out the employment
effectively, or
(e) insists, in a matter not pending before a tribunal,
that the member engage in conduct that is contrary to
the judgment and advice of the member but not
prohibited under these rules or the State Bar Act, or
(f) breaches an agreement or obligation to the member
as to expenses or fees.


(2) The continued employment is likely to result in a
violation of these rules or of the State Bar Act; or
(3) The inability to work with co-counsel indicates that
the best interests of the client likely will be served by
withdrawal; or
(4) The member's mental or physical condition renders it
difficult for the member to carry out the employment
effectively; or
(5) The client knowingly and freely assents to termination
of the employment; or
(6) The member believes in good faith, in a proceeding
pending before a tribunal, that the tribunal will find the
existence of other good cause for withdrawal.


(D) Papers, Property, and Fees.
A member whose employment has terminated shall:


(1) Subject to any protective order or non-disclosure
agreement, promptly release to the client, at the request
of the client, all the client papers and property. "Client
papers and property" includes correspondence, pleadings,


deposition transcripts, exhibits, physical evidence,
expert's reports, and other items reasonably necessary to
the client's representation, whether the client has paid for
them or not; and
(2) Promptly refund any part of a fee paid in advance that
has not been earned. This provision is not applicable to
a true retainer fee which is paid solely for the purpose of
ensuring the availability of the member for the matter.


Discussion: 
Subparagraph (A)(2) provides that "a member shall not
withdraw from employment until the member has taken
reasonable steps to avoid reasonably foreseeable prejudice
to the rights of the clients." What such steps would include,
of course, will vary according to the circumstances. Absent
special circumstances, "reasonable steps" do not include
providing additional services to the client once the
successor counsel has been employed and rule 3-700(D)
has been satisfied.


Paragraph (D) makes clear the member's duties in the
recurring situation in which new counsel seeks to obtain
client files from a member discharged by the client. It
codifies existing case law. (See Academy of California
Optometrists v. Superior Court (1975) 51 Cal.App.3d 999
[124 Cal.Rptr. 668]; Weiss v. Marcus (1975) 51 Cal.App.3d
590 [124 Cal.Rptr. 297].) Paragraph (D) also requires that
the member "promptly" return unearned fees paid in
advance. If a client disputes the amount to be returned, the
member shall comply with rule 4-100(A)(2).


Paragraph (D) is not intended to prohibit a member from
making, at the member's own expense, and retaining copies
of papers released to the client, nor to prohibit a claim for
the recovery of the member's expense in any subsequent
legal proceeding.


CHAPTER 4. FINANCIAL RELATIONSHIP
 WITH CLIENTS


Rule 4-100. Preserving Identity of Funds and
Property of a Client 
(A) All funds received or held for the benefit of clients by
a member or law firm, including advances for costs and
expenses, shall be deposited in one or more identifiable
bank accounts labeled "Trust Account," "Client's Funds
Account" or words of similar import, maintained in the
State of California, or, with written consent of the client, in
any other jurisdiction where there is a substantial
relationship between the client or the client's business and
the other jurisdiction. No funds belonging to the member or
the law firm shall be deposited therein or otherwise
commingled therewith except as follows:


(1) Funds reasonably sufficient to pay bank charges.


(2) In the case of funds belonging in part to a client and
in part presently or potentially to the member or the law
firm, the portion belonging to the member or law firm
must be withdrawn at the earliest reasonable time after
the member's interest in that portion becomes fixed.
However, when the right of the member or law firm to
receive a portion of trust funds is disputed by the client,
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the disputed portion shall not be withdrawn until the
dispute is finally resolved.


(B) A member shall:


(1) Promptly notify a client of the receipt of the client's
funds, securities, or other properties.


(2) Identify and label securities and properties of a client
promptly upon receipt and place them in a safe deposit
box or other place of safekeeping as soon as practicable.


(3) Maintain complete records of all funds, securities, and
other properties of a client coming into the possession of
the member or law firm and render appropriate accounts
to the client regarding them; preserve such records for a
period of no less than five years after final appropriate
distribution of such funds or properties; and comply with
any order for an audit of such records issued pursuant to
the Rules of Procedure of the State Bar.


(4) Promptly pay or deliver, as requested by the client,
any funds, securities, or other properties in the possession
of the member which the client is entitled to receive.


(C) The Board of Governors of the State Bar shall have the
authority to formulate and adopt standards as to what
"records" shall be maintained by members and law firms in
accordance with subparagraph (B)(3). The standards
formulated and adopted by the Board, as from time to time
amended, shall be effective and binding on all members.


Standards: 
Pursuant to rule 4-100(C) the Board of Governors of the
State Bar adopted the following standards, effective
January 1, 1993, as to what "records" shall be maintained
by members and law firms in accordance with
subparagraph (B)(3).


(1) A member shall, from the date of receipt of client
funds through the period ending five years from the date
of appropriate disbursement of such funds, maintain:


(a) a written ledger for each client on whose behalf
funds are held that sets forth:


(i) the name of such client,
(ii) the date, amount and source of all funds
received on behalf of such client,
(iii) the date, amount, payee and purpose of each
disbursement made on behalf of such client, and
(iv) the current balance for such client;


(b) a written journal for each bank account that sets
forth:


(i) the name of such account,
(ii) the date, amount and client affected by each
debit and credit, and
(iii) the current balance in such account;


(c) all bank statements and canceled checks for each
bank account; and


(d) each monthly reconciliation (balancing) of (a), (b),
and (c).


(2) A member shall, from the date of receipt of all
securities and other properties held for the benefit of
client through the period ending five years from the date
of appropriate disbursement of such securities and other
properties, maintain a written journal that specifies:


(a) each item of security and property held;
(b) the person on whose behalf the security or property
is held;
(c) the date of receipt of the security or property;
(d) the date of distribution of the security or property;
and
(e) person to whom the security or property was
distributed.


(Trust Account Record Keeping Standards as Adopted by
the Board of Governors on July 11, 1992, effective January
1, 1993.)


Rule 4-200. Fees for Legal Services 
(A) A member shall not enter into an agreement for, charge,
or collect an illegal or unconscionable fee.
(B) Unconscionability of a fee shall be determined on the
basis of all the facts and circumstances existing at the time
the agreement is entered into except where the parties
contemplate that the fee will be affected by later events.
Among the factors to be considered, where appropriate, in
determining the conscionability of a fee are the following:


(1) The amount of the fee in proportion to the value of
the services performed.
(2) The relative sophistication of the member and the
client.
(3) The novelty and difficulty of the questions involved
and the skill requisite to perform the legal service
properly.
(4) The likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the member.
(5) The amount involved and the results obtained.
(6) The time limitations imposed by the client or by the
circumstances.
(7) The nature and length of the professional relationship
with the client.
(8) The experience, reputation, and ability of the member
or members performing the services.
(9) Whether the fee is fixed or contingent.
(10) The time and labor required.
(11) The informed consent of the client to the fee.


(Amended by order of Supreme Court, operative September
14, 1992.)
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Rule 4-210. Payment of Personal or Business
Expenses Incurred by or for a Client 
(A) A member shall not directly or indirectly pay or agree
to pay, guarantee, represent, or sanction a representation
that the member or member's law firm will pay the personal
or business expenses of a prospective or existing client,
except that this rule shall not prohibit a member:


(1) With the consent of the client, from paying or
agreeing to pay such expenses to third persons from
funds collected or to be collected for the client as a result
of the representation; or
(2) After employment, from lending money to the client
upon the client's promise in writing to repay such loan; or
(3) From advancing the costs of prosecuting or defending
a claim or action or otherwise protecting or promoting the
client's interests, the repayment of which may be
contingent on the outcome of the matter. Such costs
within the meaning of this subparagraph (3) shall be
limited to all reasonable expenses of litigation or
reasonable expenses in preparation for litigation or in
providing any legal services to the client.


(B) Nothing in rule 4-210 shall be deemed to limit rules 3-
300, 3-310, and 4-300.


Rule 4-300. Purchasing Property at a Foreclosure
or a Sale Subject to Judicial Review 
(A) A member shall not directly or indirectly purchase
property at a probate, foreclosure, receiver's, trustee's, or
judicial sale in an action or proceeding in which such
member or any lawyer affiliated by reason of personal,
business, or professional relationship with that member or
with that member's law firm is acting as a lawyer for a party
or as executor, receiver, trustee, administrator, guardian, or
conservator.
(B) A member shall not represent the seller at a probate,
foreclosure, receiver, trustee, or judicial sale in an action or
proceeding in which the purchaser is a spouse or relative of
the member or of another lawyer in the member's law firm
or is an employee of the member or the member's law firm.
(Amended by order of Supreme Court, operative September
14, 1992.)


Rule 4-400. Gifts From Client 
A member shall not induce a client to make a substantial
gift, including a testamentary gift, to the member or to the
member's parent, child, sibling, or spouse, except where the
client is related to the member.


Discussion: 


A member may accept a gift from a member's client, subject
to general standards of fairness and absence of undue
influence. The member who participates in the preparation
of an instrument memorializing a gift which is otherwise
permissible ought not to be subject to professional
discipline. On the other hand, where impermissible
influence occurred, discipline is appropriate. (See Magee v.
State Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 839].)


CHAPTER 5. ADVOCACY AND
REPRESENTATION


Rule  5-100. Threatening Criminal, Administrative,
or Disciplinary Charges 
(A) A member shall not threaten to present criminal,
administrative, or disciplinary charges to obtain an
advantage in a civil dispute.


(B) As used in paragraph (A) of this rule, the term
"administrative charges" means the filing or lodging of a
complaint with a federal, state, or local governmental entity
which may order or recommend the loss or suspension of a
license, or may impose or recommend the imposition of a
fine, pecuniary sanction, or other sanction of a quasi-
criminal nature but does not include filing charges with an
administrative entity required by law as a condition
precedent to maintaining a civil action.


(C) As used in paragraph (A) of this rule, the term "civil
dispute" means a controversy or potential controversy over
the rights and duties of two or more parties under civil law,
whether or not an action has been commenced, and includes
an administrative proceeding of a quasi-civil nature
pending before a federal, state, or local governmental
entity.


Discussion: 


Rule 5-100 is not intended to apply to a member's
threatening to initiate contempt proceedings against a party
for a failure to comply with a court order.


Paragraph (B) is intended to exempt the threat of filing an
administrative charge which is a prerequisite to filing a civil
complaint on the same transaction or occurrence.


For purposes of paragraph (C), the definition of "civil
dispute" makes clear that the rule is applicable prior to the
formal filing of a civil action.


Rule 5-110. Performing the Duty of Member in
Government Service 


A member in government service shall not institute or cause
to be instituted criminal charges when the member knows
or should know that the charges are not supported by
probable cause. If, after the institution of criminal charges,
the member in government service having responsibility for
prosecuting the charges becomes aware that those charges
are not supported by probable cause, the member shall
promptly so advise the court in which the criminal matter is
pending.


Rule 5-120. Trial Publicity
(A) A member who is participating or has participated in
the investigation or litigation of a matter shall not make an
extrajudicial statement that a reasonable person would
expect to be disseminated by means of public
communication if the member knows or reasonably should
know that it will have a substantial likelihood of materially
prejudicing an adjudicative proceeding in the matter.
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(B) Notwithstanding paragraph (A), a member may state:


(1) the claim, offense or defense involved and, except
when prohibited by law, the identity of the persons
involved;


(2) the information contained in a public record;


(3) that an investigation of the matter is in progress;


(4) the scheduling or result of any step in litigation;


(5) a request for assistance in obtaining evidence and
information necessary thereto;


(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or the public interest; and


(7) in a criminal case, in addition to subparagraphs (1)
through (6):


(a) the identity, residence, occupation, and family
status of the accused;


(b) if the accused has not been apprehended, the
information necessary to aid in apprehension of that
person;


(c) the fact, time, and place of arrest; and


(d) the identity of investigating and arresting officers
or agencies and the length of the investigation.


(C) Notwithstanding paragraph (A), a member may make
a statement that a reasonable member would believe is
required to protect a client from the substantial undue
prejudicial effect of recent publicity not initiated by the
member or the member's client. A statement made pursuant
to this paragraph shall be limited to such information as is
necessary to mitigate the recent adverse publicity.


Discussion:


Rule 5-120 is intended to apply equally to prosecutors and
criminal defense counsel.


Whether an extrajudicial statement violates rule 5-120
depends on many factors, including: (1) whether the
extrajudicial statement presents information clearly
inadmissible as evidence in the matter for the purpose of
proving or disproving a material fact in issue; (2) whether
the extrajudicial statement presents information the member
knows is false, deceptive, or the use of which would violate
Business and Professions Code section 6068(d); (3)
whether the extrajudicial statement violates a lawful "gag"
order, or protective order, statute, rule of court, or special
rule of confidentiality (for example, in juvenile, domestic,
mental disability, and certain criminal proceedings); and (4)
the timing of the statement.


Paragraph (A) is intended to apply to statements made by
or on behalf of the member.


Subparagraph (B)(6) is not intended to create, augment,
diminish, or eliminate any application of the lawyer-client
privilege or of Business and Professions Code section
6068(e) regarding the member's duty to maintain client


confidence and secrets. (Added by order of the Supreme
Court, operative  October 1, 1995.)


Rule 5-200. Trial Conduct 
In presenting a matter to a tribunal, a member:


(A) Shall employ, for the purpose of maintaining the causes
confided to the member such means only as are consistent
with truth;


(B) Shall not seek to mislead the judge, judicial officer, or
jury by an artifice or false statement of fact or law;


(C) Shall not intentionally misquote to a tribunal the
language of a book, statute, or decision;


(D) Shall not, knowing its invalidity, cite as authority a
decision that has been overruled or a statute that has been
repealed or declared unconstitutional; and


(E) Shall not assert personal knowledge of the facts at
issue, except when testifying as a witness.


Rule 5-210. Member as Witness 


A member shall not act as an advocate before a jury which
will hear testimony from the member unless:


(A) The testimony relates to an uncontested matter; or


(B) The testimony relates to the nature and value of legal
services rendered in the case; or


(C) The member has the informed written consent of the
client. If the member represents the People or a
governmental entity, the consent shall be obtained from the
head of the office or a designee of the head of the office by
which the member is employed and shall be consistent with
principles of recusal.


Discussion: 


Rule 5-210 is intended to apply to situations in which the
member knows or should know that he or she ought to be
called as a witness in litigation in which there is a jury. This
rule is not intended to encompass situations in which the
member is representing the client in an adversarial
proceeding and is testifying before a judge. In non-
adversarial proceedings, as where the member testifies on
behalf of the client in a hearing before a legislative body,
rule 5-210 is not applicable.
Rule 5-210 is not intended to apply to circumstances in
which a lawyer in an advocate's firm will be a witness.
(Amended by order of Supreme Court, operative September
14, 1992.)


Rule 5-220. Suppression of Evidence 
A member shall not suppress any evidence that the member
or the member's client has a legal obligation to reveal or to
produce.
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Rule 5-300. Contact With Officials 


(A) A member shall not directly or indirectly give or lend
anything of value to a judge, official, or employee of a
tribunal unless the personal or family relationship between
the member and the judge, official, or employee is such that
gifts are customarily given and exchanged. Nothing
contained in this rule shall prohibit a member from
contributing to the campaign fund of a judge running for
election or confirmation pursuant to applicable law
pertaining to such contributions.


(B) A member shall not directly or indirectly communicate
with or argue to a judge or judicial officer upon the merits
of a contested matter pending before such judge or judicial
officer, except:


(1) In open court; or


(2) With the consent of all other counsel in such matter;
or


(3) In the presence of all other counsel in such matter; or


(4) In writing with a copy thereof furnished to such other
counsel; or


(5) In ex parte matters.


(C) As used in this rule, "judge" and "judicial officer" shall
include law clerks, research attorneys, or other court
personnel who participate in the decision-making process.
(Amended by order of Supreme Court, operative September
14, 1992.)


Rule 5-310. Prohibited Contact With Witnesses 


A member shall not:


(A) Advise or directly or indirectly cause a person to
secrete himself or herself or to leave the jurisdiction of a
tribunal for the purpose of making that person unavailable
as a witness therein.


(B) Directly or indirectly pay, offer to pay, or acquiesce in
the payment of compensation to a witness contingent upon
the content of the witness's testimony or the outcome of the
case.


Except where prohibited by law, a member may advance,
guarantee, or acquiesce in the payment of:


(1) Expenses reasonably incurred by a witness in
attending or testifying.


(2) Reasonable compensation to a witness for loss of time
in attending or testifying.


(3) A reasonable fee for the professional services of an
expert witness.


Rule 5-320. Contact With Jurors 


(A) A member connected with a case shall not
communicate directly or indirectly with anyone the member
knows to be a member of the venire from which the jury
will be selected for trial of that case.


(B) During trial a member connected with the case shall not
communicate directly or indirectly with any juror.


(C) During trial a member who is not connected with the
case shall not communicate directly or indirectly
concerning the case with anyone the member knows is a
juror in the case.


(D) After discharge of the jury from further consideration
of a case a member shall not ask questions of or make
comments to a member of that jury that are intended to
harass or embarrass the juror or to influence the juror's
actions in future jury service.


(E) A member shall not directly or indirectly conduct an out
of court investigation of a person who is either a member of
a venire or a juror in a manner likely to influence the state
of mind of such person in connection with present or future
jury service.


(F) All restrictions imposed by this rule also apply to
communications with, or investigations of, members of the
family of a person who is either a member of a venire or a
juror.


(G) A member shall reveal promptly to the court improper
conduct by a person who is either a member of a venire or
a juror, or by another toward a person who is a either a
member of a venire or a juror or a member of his or her
family, of which the member has knowledge.


(H) This rule does not prohibit a member from
communicating with persons who are members of a venire
or jurors as a part of the official proceedings.


(I) For purposes of this rule, "juror" means any empaneled,
discharged, or excused juror. (Amended by order of
Supreme Court, operative September 14, 1992.)
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[PUBLISHERS NOTE: Unless otherwise indicated,
statutes are effective on January 1 following enactment.]


CHAPTER 4. ATTORNEYS


ARTICLE 1
GENERAL PROVISIONS


§6000. Short Title 


This chapter of the Business and Professions Code
constitutes the chapter on attorneys. It may be cited as the
State Bar Act. (Origin: State Bar Act, §1. Added by Stats.
1939, ch. 34.)


§6001. State Bar; Perpetual Succession; Seal;
Revenue; Powers; Laws Applicable 


The State Bar of California is a public corporation. It is
hereinafter designated as the State Bar.


The State Bar has perpetual succession and a seal and it
may sue and be sued. It may, for the purpose of carrying
into effect and promoting its objectives:


(a) Make contracts.


(b) Borrow money, contract debts, issue bonds, notes
and debentures and secure the payment or performance
of its obligations.


(c) Own, hold, use, manage and deal in and with real
and personal property.


(d) Construct, alter, maintain and repair buildings and
other improvements to real property.


(e) Purchase, lease, obtain options upon, acquire by
gift, bequest, devise or otherwise, any real or personal
property or any interest therein.


(f) Sell, lease, exchange, convey, transfer, assign,
encumber, pledge, dispose of any of its real or personal
property or any interest therein, including without
limitation all or any portion of its income or revenues
from membership fees paid or payable by members.


(g) Do all other acts incidental to the foregoing or
necessary or expedient for the administration of its
affairs and the attainment of its purposes.


Pursuant to those powers enumerated in subdivisions (a) to
(g), inclusive, it is recognized that the State Bar has
authority to raise revenue in addition to that provided for in
Section 6140 and other statutory provisions.  The State Bar
is empowered to raise that additional revenue by any lawful
means, including, but not limited to, the creation of
foundations or not-for-profit corporations.   The State Bar
shall conspicuously publicize to its members in the annual
dues statement and other appropriate communications,
including its Web site and electronic communications, that
its members have the right to limit the sale or disclosure of
member information not reasonably related to regulatory
purposes.  In those communications the State Bar shall note
the location of the State Bar's privacy policy, and shall also
note the simple procedure by which a member may
exercise his or her right to prohibit or restrict, at the
member' s option, the sale or disclosure of member
information not reasonably related to regulatory purposes.
On or before May 1, 2005, the State Bar shall report to the
Assembly and Senate Committees on Judiciary regarding
the procedures that it has in place to ensure that members
can appropriately limit the use of their member information
not reasonably related to regulatory purposes, and the
number of members choosing to utilize these procedures.


No law of this state restricting, or prescribing a mode of
procedure for the exercise of powers of state public bodies
or state agencies, or classes thereof, including, but not by
way of limitation, the provisions contained in Division 3
(commencing with Section 11000), Division 4
(commencing with Section 16100), and Part 1
(commencing with Section 18000) and Part 2 (commencing
with Section 18500) of Division 5, of Title 2 of the
Government Code, shall be applicable to the State Bar,
unless the Legislature expressly so declares. (Origin: State
Bar Act, §2. Added by Stats. 1939, ch. 34. Amended by
Stats. 1957, ch. 1526; Stats. 1978, ch. 380; Stats. 1988, ch.
1149; Stats. 2004, ch. 356.)


§6002. Members 


The members of the State Bar are all persons admitted and
licensed to practice law in this State except justices and
judges of courts of record during their continuance in
office. (Origin: State Bar Act, §§3, 7. Added by Stats.
1939, ch. 34.)


§6002.1 Official Membership Records 


(a) A member of the State Bar shall maintain all of the
following on the official membership records of the State
Bar:
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(1) The member's current office address and telephone
number or, if no office is maintained, the address to be
used for State Bar purposes or purposes of the agency
charged with attorney discipline.


(2) All specialties in which the member is certified.


(3) Any other jurisdictions in which the member is
admitted and the dates of his or her admission.


(4) The jurisdiction, and the nature and date of any
discipline imposed by another jurisdiction,
including the terms and conditions of any probation
imposed, and, if suspended or disbarred in another
jurisdiction, the date of any reinstatement in that
jurisdiction.


(5) Such other information as may be required by
agreement with or by conditions of probation
imposed by the agency charged with attorney
discipline.


A member shall notify the membership records office of
the State Bar of any change in the information required by
paragraphs (1), (4), and (5) within 30 days of any change
and of any change in the information required by
paragraphs (2) and (3) on or before the first day of
February of each year.


(b) Every former member of the State Bar who has been
ordered by the Supreme Court to comply with Rule 955 of
the California Rules of Court shall maintain on the official
membership records of the State Bar the former member's
current address and within 10 days after any change
therein, shall file a change of address with the membership
records office of the State Bar until such time as the former
member is no longer subject to the order.


(c) The notice initiating a proceeding conducted under this
chapter may be served upon the member or former member
of the State Bar to whom it is directed by certified mail,
return receipt requested, addressed to the member or
former member at the latest address shown on the official
membership records of the State Bar. The service is
complete at the time of the mailing but any prescribed
period of notice and any right or duty to do any act or make
any response within any prescribed period or on a date
certain after the notice is served by mail shall be extended
five days if the place of address is within the State of
California, 10 days if the place of address is outside the
State of California but within the United States, and 20
days if the place of address is outside the United States. A
member of the State Bar or former member may waive the
requirements of this subdivision and may, with the written
consent of another member of the State Bar, designate that
other member to receive service of any notice or papers in
any proceeding conducted under this chapter.


(d) The State Bar shall not make available to the general
public the information specified in paragraph (5) of
subdivision (a) unless required to be made so available by
a condition of probation; it is, however, available to the
State Bar, the Supreme Court, or the agency charged with
attorney discipline.


(e) The State Bar may develop a prescribed form for the
making of reports required by this section, usage of which
it may require by rule or regulation. (Added by Stats. 1985,
ch. 453. Amended by Stats. 1986, ch. 475.)


§6003. Classes of Members 


Members of the State Bar are divided into two classes:


(a) Active members.


(b) Inactive members.


(Origin: State Bar Act, §4. Added by Stats. 1939, ch. 34.)


§6004. Active Members
 
Every member of the State Bar is an active member until as
in section 6007 of this code provided or at his request, he
is enrolled as an inactive member. (Origin: State Bar Act,
§§5, 6. Added by Stats. 1939, ch. 34. Amended by Stats.
1957, ch. 737; Stats. 1977, ch. 58.)


§6005. Inactive Members


Inactive members are those members who have requested
that they be enrolled as inactive members or who have been
enrolled as inactive members by action of the board of
governors as in section 6007 of this code provided.
(Origin: State Bar Act, §5. Added by Stats. 1939, ch. 34.
Amended by Stats. 1957, ch. 737.)


§6006. Retirement from Practice; Privileges of
Inactive Members


Active members who retire from practice shall be enrolled
as inactive members at their request.


Inactive members are not entitled to hold office or vote or
practice law. Those who are enrolled as inactive members
at their request may, on application and payment of all fees
required, become active members. Those who are or have
been enrolled as inactive members at their request are
members of the State Bar for purposes of Section 15 of
Article VI of the California Constitution. Those who are
enrolled as inactive members pursuant to section 6007 may
become active members as provided in that section.
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Inactive members have such other privileges, not
inconsistent with this chapter, as the board of governors
provides. (Origin: State Bar Act, 8. Added by Stats. 1939,
ch. 34. Amended by Stats. 1957, ch. 737; Stats. 1977, ch.
58; Stats. 1989, ch. 1425.)


§6007. Involuntary Enrollment as an Inactive
Member


(a) When a member requires involuntary treatment
pursuant to Article 6 (commencing with Section 5300) of
Chapter 2 of Division 5 of, or Part 2 (commencing with
Section 6250) of Division 6 of the Welfare and Institutions
Code, or when under an order pursuant to Section 3051,
3106.5 or 3152 of the Welfare and Institutions Code he or
she has been placed in or returned to inpatient status at the
California Rehabilitation Center or its branches, or when he
or she has been determined insane or mentally incompetent
and is confined for treatment or placed on outpatient status
pursuant to the Penal Code, or on account of his or her
mental condition a guardian or conservator, for his or her
estate or person or both, has been appointed, the Board of
Governors or an officer of the State Bar shall enroll the
member as an inactive member. The clerk of any court
making an order containing any of the determinations or
adjudications referred to in the immediately preceding
paragraph shall send a certified copy of that order to the
State Bar at the same time that the order is entered. The
clerk of any court with which is filed a notice of
certification for intensive treatment pursuant to Article 4
(commencing with Section 5250) of Chapter 2 of Division
5 of the Welfare and Institutions Code, upon receipt of the
notice, shall transmit a certified copy of it to the State Bar.
The State Bar may procure a certified copy of any
determination, order, adjudication, appointment, or notice
when the clerk concerned has failed to transmit one or
when the proceeding was had in a court other than a court
of this state. In the case of an enrollment pursuant to this
subdivision, the State Bar shall terminate the enrollment
when the member has had the fact of his or her restoration
to capacity judicially determined, upon the member's
release from inpatient status at the California Rehabilitation
Center or its branches pursuant to Section 3053, 3109, or
3151 of the Welfare and Institutions Code, or upon the
member's unconditional release from the medical facility
pursuant to Section 5304 or 5305 of the Welfare and
Institutions Code; and on payment of all fees required.
When a member is placed in, returned to, or released from
inpatient status at the California Rehabilitation Center or its
branches, or discharged from the narcotics treatment
program, the Director of Corrections or his or her designee
shall transmit to the State Bar a certified notice attesting to
that fact.


(b) The board shall also enroll a member of the State Bar
as an inactive member in each of the following cases:


(1) A member asserts a claim of insanity or mental
incompetence in any pending action or proceeding,
alleging his or her inability to understand the nature of
the action or proceeding or inability to assist counsel in
representation of the member.


(2) The court makes an order assuming jurisdiction
over the member's law practice, pursuant to Section
6180.5 or 6190.3.


(3) After notice and opportunity to be heard before the
board or a committee, the board finds that the member,
because of mental infirmity or illness, or because of the
habitual use of intoxicants or drugs, is (i) unable or
habitually fails to perform his or her duties or
undertakings competently, or (ii) unable to practice law
without substantial threat of harm to the interests of his
or her clients or the public. No proceeding pursuant to
this paragraph shall be instituted unless the board or a
committee finds, after preliminary investigation, or
during the course of a disciplinary proceeding, that
probable cause exists therefor. The determination of
probable cause is administrative in character and no
notice or hearing is required. In the case of an
enrollment pursuant to this subdivision, the board shall
terminate the enrollment upon proof that the facts found
as to the member's disability no longer exist and on
payment of all fees required.


(c) (1) The board may order the involuntary inactive
enrollment of an attorney upon a finding that the
attorney's conduct poses a substantial threat of harm to
the interests of the attorney's clients or to the public or
upon a finding based on all the available evidence,
including affidavits, that the attorney has not complied
with Section 6002.1 and cannot be located after
reasonable investigation.


(2) In order to find that the attorney's conduct poses a
substantial threat of harm to the interests of the
attorney's clients or the public pursuant to this
subdivision, each of the following factors shall be
found, based on all the available evidence, including
affidavits:


(A) The attorney has caused or is causing
substantial harm to the attorney's clients or the
public.


(B) The attorney's clients or the public are likely to
suffer greater injury from the denial of the
involuntary inactive enrollment than the attorney is
likely to suffer if it is granted, or there is a
reasonable likelihood that the harm will reoccur or
continue. Where the evidence establishes a pattern
of behavior, including acts likely to cause
substantial harm, the burden of proof shall shift to
the attorney to show that there is no reasonable
likelihood that the harm will reoccur or continue.
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(C) There is a reasonable probability that the State
Bar will prevail on the merits of the underlying
disciplinary matter.


(3) In the case of an enrollment under this subdivision,
the underlying matter shall proceed on an expedited
basis.


(4) The board shall order the involuntary inactive
enrollment of an attorney upon the filing of a
recommendation of disbarment after hearing or
default. For purposes of this section, that attorney shall
be placed on involuntary inactive enrollment
regardless of the membership status of the attorney at
the time.


(5) The board shall formulate and adopt rules of
procedure to implement this subdivision. In the case of
an enrollment pursuant to this subdivision, the board
shall terminate the involuntary inactive enrollment
upon proof that the attorney's conduct no longer poses
a substantial threat of harm to the interests of the
attorney's clients or the public or where an attorney
who could not be located proves compliance with
Section 6002.1.


(d) (1) The board may order the involuntary inactive
enrollment of an attorney for violation of probation
upon the occurrence of all of the following:


(A) The attorney is under a suspension order any
portion of which has been stayed during a period of
probation.


(B) The board finds that probation has been
violated.


(C) The board recommends to the court that the
attorney receive an actual suspension on account of
the probation violation or other disciplinary matter.


(2) The board shall terminate an enrollment under this
subdivision upon expiration of a period equal to the
period of stayed suspension in the probation matter, or
until the court makes an order regarding the
recommended actual suspension in the probation
matter, whichever occurs first.


(3) If the court orders a period of actual suspension in
the probation matter, any period of involuntary
inactive enrollment pursuant to this subdivision shall
be credited against the period of actual suspension
ordered.


(e) (1) The board shall order the involuntary, inactive
enrollment of a member whose default has been
entered pursuant to the State Bar Rules of Procedure
if both of the following conditions are met:


(A) The notice was duly served pursuant to
subdivision (c) of Section 6002.1.


(B) The notice contained the following language
at or near the beginning of the notice, in capital
letters:


IF YOU FAIL TO FILE AN ANSWER TO
THIS NOTICE WITHIN THE TIME
ALLOWED BY STATE BAR RULES,
INCLUDING EXTENSIONS, OR IF YOU
FAIL TO APPEAR AT THE STATE BAR
COURT TRIAL, (1) YOUR DEFAULT
SHALL BE ENTERED, (2) YOU SHALL BE
ENROLLED AS AN INVOLUNTARY
INACTIVE MEMBER OF THE STATE BAR
AND WILL NOT BE PERMITTED TO
PRACTICE LAW UNLESS THE DEFAULT
IS SET ASIDE ON MOTION TIMELY
MADE UNDER THE RULES OF
PROCEDURE OF THE STATE BAR, (3)
YOU SHALL NOT BE PERMITTED TO
PARTICIPATE FURTHER IN THESE
PROCEEDINGS UNLESS YOUR DEFAULT
IS SET ASIDE, AND (4) YOU SHALL BE
SUBJECT TO ADDITIONAL DISCIPLINE.


(2) The board shall terminate the involuntary inactive
enrollment of a member under this subdivision when
the member's default is set aside on motion timely
made under the State Bar Rules of Procedure or the
disciplinary proceedings are completed.


(3) The enrollment under this subdivision is
administrative in character and no hearing is
required.


(4) Upon the involuntary inactive enrollment of a
member under this subdivision, the notice required by
subdivision (b) of Section 6092.5 shall be promptly
given.


(5) The board may delegate its authority under this
subdivision to the presiding referee or presiding
judge of the State Bar Court or his or her designee.


(f) The pendency or determination of a proceeding or
investigation provided for by this section shall not abate or
terminate a disciplinary investigation or proceeding except
as required by the facts and law in a particular case.


(g) No membership fees shall accrue against the member
during the period he or she is enrolled as an inactive
member pursuant to this section.


(h) The board may order a full range of interim remedies or
final discipline short of involuntary inactive enrollment,
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including, but not limited to, conditions of probation
following final discipline, or directly ordered interim
remedies, to restrict or supervise an attorney's practice of
law, as well as proceedings under subdivision (a), (b), (c),
or (d), or under Section 6102 or 6190. They may include
restrictions as to scope of practice, monetary accounting
procedures, review of performance by probation or other
monitors appointed by the board, or such other measures as
may be determined, after hearing, to protect present and
future clients from likely substantial harm. These
restrictions may be imposed upon a showing as provided in
subdivision (c), except that where license restriction is
proposed, the showing required of the State Bar under the
factors described in subparagraph (B) of paragraph (2) of
subdivision (c) need not be made. (Added by Stats. 1968,
ch. 1374, operative July 1, 1969. Amended by Stats. 1969,
ch. 351; Stats. 1972, ch. 489; Stats. 1975, ch. 86, effective
May 17, 1975; Stats. 1977, ch. 58; Stats. 1983, ch. 254;
Stats. 1985, ch. 453; Stats. 1986, ch. 1114; Stats 1988, ch.
1159; Stats. 1996, ch. 1104.)


 
§6008. Property; Exemption from Taxation


All property of the State Bar is hereby declared to be held
for essential public and governmental purposes in the
judicial branch of the government and such property is
exempt from all taxes of the State or any city, city and
county, district, public corporation, or other political
subdivision, public body or public agency. (Added by
Stats. 1957, ch. 1526.)


  
§6008.1 Bonds, Notes, etc.; Liability; Approval


No bond, note, debenture, evidence of indebtedness,
mortgage, deed of trust, assignment, pledge, contract, lease,
agreement or other contractual obligation of the State Bar
shall:


(a) Create a debt or other liability of the State nor of any
entity other than the State Bar (or any successor public
corporation).


(b) Create any personal liability on the part of the members
of the State Bar or the members of the board of governors
or any person executing the same, by reason of the issuance
or execution thereof.


(c) Be required to be approved or authorized under the
provisions of any other law or regulation of this State.
(Added by Stats. 1957, ch. 1526.)


§6008.2 Bonds, Notes, etc.; Exemption from
Taxation 


Bonds, notes, debentures and other evidences of
indebtedness of the State Bar are hereby declared to be
issued for essential public and governmental purposes in
the judicial branch of the government and, together with
interest thereon and income therefrom, shall be exempt
from taxes. (Added by Stats. 1957, ch. 1526.)


§6008.3 Default Upon Obligations; Rights and
Remedies


The State Bar may vest in any obligee or trustee the right,
in the event of default upon any obligation of the State Bar,
to take possession of property of the State Bar, cause the
appointment of a receiver for such property, acquire title
thereto through foreclosure proceedings, and exercise such
other rights and remedies as may be mutually agreed upon
between the State Bar and the holder or proposed holder of
any such obligation. (Added by Stats. 1957, ch. 1526.)


§6008.4 Exercise of Powers by Board of
Governors


All powers granted to the State Bar by sections 6001 and
6008.3 may be exercised and carried out by action of its
board of governors. In any resolution, indenture, contract,
agreement, or other instrument providing for, creating, or
otherwise relating to, any obligation of the State Bar, the
board may make, fix, and provide such terms, conditions,
covenants, restrictions, and other provisions as the board
deems necessary or desirable to facilitate the creation,
issuance, or sale of such obligation or to provide for the
payment or security of such obligation and any interest
thereon, including, but not limited to, covenants and
agreements relating to fixing and maintaining membership
fees. (Added by Stats. 1957, ch. 1526.)


§6008.5 Pledge of Membership Fees; Prohibition
Against Reduction of Maximum Fee


Whenever the board has pledged, placed a charge upon, or
otherwise made available all or any portion of the income
or revenue from membership fees for the payment or
security of an obligation of the State Bar or any interest
thereon, and so long as any such obligation or any interest
thereon remains unpaid, the Legislature shall not reduce the
maximum membership fee below the maximum in effect at
the time such obligation is created or incurred, and the
provisions of this section shall constitute a covenant to the
holder or holders of any such obligation. (Added by Stats.
1957, ch. 1526.)







THE STATE BAR ACT


26 THE STATE BAR ACT


§6008.6 Award of Contracts—Limits, Request for
Proposal Procedure


The State Bar shall award no contract for goods, services,
or both , for an aggregate amount in excess of fifty
thousand dollars ($50,000), except pursuant to the
standards established in Article 4 (commencing with
Section 10335) of Chapter 2 of Part 2 of Division 2 of the
Public Contract Code.  The State Bar shall establish a
request for proposal procedure by rule, pursuant to the
general standards established in Article 4 (commencing
with Sections 10335) of Chapter 2 of Part 2 of Division 2
of the Public Contract Code. (Added by Stats. 1999, ch.
342.)


§6009. City or County Registration of Attorneys
Who Qualify as Lobbyists; Lobbyist Information
That May be Required to be Disclosed


(a) Notwithstanding any other provision of law, a city,
county, or city and county may require attorneys who
qualify as lobbyists, as defined by the local jurisdiction, to
register and disclose their lobbying activities directed
toward the local agencies of those jurisdictions, in the same
manner and to the same extent such registration and
disclosure is required of nonattorney lobbyists. Any
prohibitions against specified activities by lobbyists
enacted by a city, county, or city and county shall also
apply to attorneys who qualify as lobbyists.


(b) For purposes of this section, information about a
lobbyist that may be required to be disclosed is:


(1) The name, business address, and telephone number
of the lobbyist, of any lobbying firm of which the
lobbyist is a partner, owner, officer, or employee; and
of any persons or lobbying firms paid to lobby by the
lobbyist.


(2) The name, business address, and business
telephone number of each client who pays the lobbyist
to lobby; the specific matter and agency lobbied,
itemized by client; and the amount of money paid to
the lobbyist for lobbying and the total expenses of the
lobbyist for lobbying, itemized by client.


(3) All gifts or payments made by the lobbyist to
officials in the jurisdiction, itemized by the name of
the official, the amount, date, and description of the
gift or payment, and the names of the person making
the gift or payment and the person receiving the gift or
payment.


(4) All campaign contributions made, arranged, or
delivered by the lobbyist to officials in the jurisdiction,
specified by amount, date, and name of the official
receiving the contribution. (Added Stats. 1994, ch.
526.)


§6009.3 Attorney to Inform Client in Writing
Concerning Voluntary Contributions


The Legislature finds and declares that it is important to
inform taxpayers that they may make voluntary
contributions to certain funds or programs, as provided on
the state income tax return.  The Legislature further finds
and declares that many taxpayers remain unaware of the
voluntary contribution check-offs on the state income tax
return.  Therefore, it is the intent of the Legislature to
encourage all persons who prepare state income tax
returns, including attorneys, to inform their clients in
writing, prior to the completion of any state income tax
return, that they may make a contribution to any voluntary
contribution check-off on the state income tax return if
they so choose.  (Added by Stats. 1997, ch. 337.
Amended by Stats. 1998, ch. 485.)


ARTICLE 2
ADMINISTRATION


§6010. Board of Governors in General


The State Bar is governed by a board known as the board
of governors of the State Bar. The board has the powers
and duties conferred by this chapter. (Origin: State Bar Act,
§20.)


§6011. Number of Members


The board consists of 22 members and the President of the
State Bar. (Amended by Stats. 1975, ch. 874; Stats 1978,
ch. 995; Stats. 1985, ch. 465.)


                 
§6012.  (Amended by Stats. 1975, ch. 874; Stats. 1989, ch.
1223. Repealed by Stats. 1989, ch. 1223, operative July 1,
1990.) 


     
§6012.5 Adjustment of Counties Included in State
Bar Districts


Notwithstanding any other provision of law, beginning July
1, 1990, and every 10 years thereafter, the board shall
adjust the counties included in the State Bar Districts as
they existed on June 30, 1990, and shall provide for the
election of attorney members of the board from those
districts. The primary consideration to be employed when
adjusting the counties included in the State Bar Districts
shall be the development of an equitable distribution of
attorney members to governors in each district, except for
the district containing rural counties such as those
contained in State Bar District No. 1 as it existed on June
30, 1990. (Added by Stats. 1989, ch. 1223.)
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§6013.  (Origin: State Bar Act, 1. Amended by Stats.
1975, ch. 874; Stats. 1978, ch. 995; Stats. 1989, ch. 1223.
Repealed by Stats. 1989, ch. 1223, operative July 1, 1990.)


          
§6013.1 Membership from Bar Districts and
Young Lawyers Association; Operative Date of
Section


The attorney membership of the board is composed of:


(a) Fifteen members to be elected from the State Bar
Districts created by the board pursuant to Section 6012.5.


(b) One member from the membership of the California
Young Lawyers Association appointed pursuant to Section
6013.4.


This section shall become operative on July 1, 1990.
(Added by Stats. 1989, ch. 1223., operative July 1, 1990.)


§6013.4 Members from Young Lawyers
Association; Term; Vacancy


Notwithstanding any other provision of law, one member
of the board shall be elected by the board of directors of
the California Young Lawyers Association, from the
membership of that association.


Such member shall serve for a term of one year,
commencing at the conclusion of the annual meeting next
succeeding the election and is eligible for reelection. A
vacancy shall be filled by election in the manner provided
herein for the unexpired term. (Added by Stats. 1978, ch.
995.)


§6013.5 Pub l ic  Members ;  Appointment ;
Qualifications; Term


Notwithstanding any other provision of law, six members
of the board shall be members of the public who have
never been members of the State Bar or admitted to
practice before any court in the United States. They shall
be appointed through 1982 by the Governor, subject to the
confirmation of the Senate.


Each of such members shall serve for a term of three years,
commencing at the conclusion of the annual meeting next
succeeding his appointment, except that for the initial term
after enactment of this section, two shall serve for one year,
two for two years, and the other two for three years, as
determined by lot.


In 1983 one public member shall be appointed by the
Senate Committee on Rules and one public member shall
be appointed by the Speaker of the Assembly.


For each of the years, 1984 and 1985, two public members
shall be appointed by the Governor, subject to the
confirmation of the Senate.


Each respective appointing authority shall fill any vacancy
in and make any reappointment to each respective office.
(Added by Stats. 1975, ch. 874. Amended by Stats. 1979,
ch. 1041; Stats. 1984, ch. 16.)


§6013.6  (Added by Stats. 1983, ch. 646. Repealed
January 1, 1990 by its own terms.) 


     
§6013.6 Employment by Public Agencies;
Reduced Compensation; Job-Related Benefits


(a) Except as provided in subdivision (b), any full-time
employee of any public agency who serves as a member of
the Board of Governors of [the] State Bar of California
shall not suffer any loss of rights, promotions, salary
increases, retirement benefits, tenure, or other job-related
benefits, which he or she would otherwise have been
entitled to receive.


(b) Notwithstanding the provisions of subdivision (a), any
public agency which employs a person who serves as a
member of the Board of Governors of the State Bar of
California may reduce the employee's salary, but no other
right or job-related benefit, pro rata to the extent that the
employee does not work the number of hours required by
statute or written regulation to be worked by other
employees of the same grade in any particular pay period
and the employee does not claim available leave time. The
employee shall be afforded the opportunity to perform job
duties during other than regular working hours if such a
work arrangement is practical and would not be a burden
to the public agency.


(c) The Legislature finds that service as a member of the
Board of Governors of the State Bar of California by a
person employed by a public agency is in the public
interest. (Added by Stats. 1990, ch. 473, effective August
8, 1990.)


§6014. Election of Members; Successive Terms


Five of the attorney members of the board are elected each
year for terms of three years each.


No person shall be nominated for, or eligible to,
membership on the board who has served as a member for
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three years next preceding the expiration of his current
term, or would have so served if his current term were
completed.


Within the meaning of this section, the time intervening
between any two successive annual meetings is deemed to
be one year. (Amended by Stats. 1975, ch. 874.)


§6015. Qualifications of Members


No person is eligible for attorney membership on the board
unless he or she is an active member of the State Bar and
unless he or she maintains his or her principal office for the
practice of law within the State Bar district from which he
or she is elected. (Amended by Stats. 1975, ch. 874; Stats.
1985, ch. 465; Stats. 1989, ch. 1223.)


§6016. Tenure of Members; Vacancies; Interim
Board 


The term of office of each attorney member of the board
shall commence at the conclusion of the annual meeting
next succeeding his or her election, and he or she shall hold
office until his or her successor is elected and qualified.


Vacancies in the board of governors shall be filled by the
board by special election or by appointment for the
unexpired term. The board of governors may provide by
rule for an interim board to act in the place and stead of the
board when because of vacancies during terms of office
there is less than a quorum of the board. (Added by Stats.
1939, ch. 34. Amended by Stats. 1968, ch. 545; Stats.
1975, ch. 874; Stats. 2002, ch. 415, effective September 9,
2002.)


§6017. Terms of Members from Respective State
Bar Districts 


Members of the board shall be elected for terms of three
years as follows:


(a) In 1939, one member each shall be elected from State
Bar Districts 4, 6 and 8 and two members from State Bar
District 7.


(b) In 1940, one member each shall be elected from State
Bar Districts 1, 3, 5, 7 and 9.


(c) In 1941, one member each shall be elected from State
Bar Districts 2, 3 and 4 and two members shall be elected
from State Bar District 7.


Thereafter, five members of the board shall be elected each
year, each for three year terms, from the State Bar Districts


in which vacancies will occur in that year by reason of the
expiration of the term of office of a member theretofore
elected thereto. (Origin: State Bar Act, §14.)


§6018. Nominations; Qualifications to Vote 


Nominations of members of the board shall be by petition
signed by at least twenty persons entitled to vote for such
nominees.


Only active members of the State Bar maintaining their
principal offices for the practice of the law in the respective
State Bar districts shall be entitled to vote for the member
or members of the board therefrom. (Origin: State Bar Act,
§15.)


§6019.  Elections


Each place upon the board for which a member is to be
elected shall for the purposes of the election be deemed a
separate office.


If only one member seeks election to an office, the member
is deemed elected. If two or more members seek election to
the same office, the election shall be by ballot. The ballots
shall be distributed to those entitled to vote at least twenty
days prior to the date of canvassing the ballots and shall be
returned to a site or sites designated by the State Bar,
where they shall be canvassed at least five days prior to the
ensuing annual meeting. At the annual meeting, the count
shall be certified and the result officially declared.


In all other respects the elections shall be as the board may
by rule direct. (Origin: State Bar Act, §15. Added by Stats.
1939, ch. 34.  Amended by Stats. 1981, ch. 836; Stats.
2002, ch. 415, effective September 9, 2002.)


§6020. Officers in General


The officers of the State Bar are a president, four vice
presidents, a secretary and a treasurer. One of the vice
presidents may also be elected to the office of treasurer.
(Origin: State Bar Act, §10. Amended by Stats. 1957, ch.
551.)


§6021. Election; Time; Assumption of Duties


Within the period of 270 days next preceding the annual
meeting, the board, at a meeting called for that purpose,
shall elect the president, vice presidents and treasurer for
the ensuing year. The president shall be elected from
among those members of the board whose terms on the
board expire that year, or if no such member is able and
willing to serve, then from among the board members who
have completed at least one or more years of their terms.
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The other officers shall be elected from among the board
members who have at least one or more years to complete
their respective terms.


The newly elected president, vice presidents and treasurer
shall assume the duties of their respective offices at the
conclusion of the annual meeting following their election.
(Origin: State Bar Act, §11. Added by Stats. 1939, ch. 34.
Amended by Stats. 1943, ch. 278; Stats. 1957, ch. 551;
Stats. 1970, ch. 510; Stats. 1973, ch. 17; Stats. 1985, ch.
465; Stats. 2002, ch. 415, effective September 9, 2002.)


§6022. Secretary


The secretary shall be selected annually by the board and
need not be a member of the State Bar. (Origin: State Bar
Act, §18. Amended by Stats. 1970, ch. 510.)


§6023. Continuance in Office


The officers of the State Bar shall continue in office until
their successors are elected and qualify. (Origin: State Bar
Act, §19.)


§6024. Duties of Officers


The president shall preside at all meetings of the State Bar
and of the board, and in the event of his or her absence or
inability to act, one of the vice-presidents shall preside.


Other duties of the president and the vice-presidents, and
the duties of the secretary and the treasurer, shall be such
as the board may prescribe. The president may vote only in
the case of a tie vote of the other members of the board
present and voting. (Origin: State Bar Act, §17. Amended
by Stats. 1985, ch. 465.)


§6025. Rules and Regulations; Meetings and
Quorum


Subject to the laws of this State, the board may formulate
and declare rules and regulations necessary or expedient
for the carrying out of this chapter.


The board shall by rule fix the time and place of the annual
meeting of the State Bar, the manner of calling special
meetings thereof and determine what number shall
constitute a quorum of the State Bar. (Origin: State Bar
Act, §27.)


§6026. Reports; Matters Considered at Annual
Meeting


At the annual meeting, reports of the proceedings by the
board since the last annual meeting, reports of other
officers and committees and recommendations of the board
shall be received.


Matters of interest pertaining to the State Bar and the
administration of justice may be considered and acted
upon. (Origin: State Bar Act, §40.)


§6026.5 Open/Closed Meetings of the Board 


Every meeting of the board shall be open to the public
except those meetings, or portions thereof, relating to:


(a) Consultation with counsel concerning pending or
prospective litigation.


(b) Involuntary enrollment of active members as inactive
members due to mental infirmity or illness or addiction to
intoxicants or drugs.


(c) The qualifications of judicial appointees, nominees, or
candidates.


(d) The appointment, employment or dismissal of an
employee, consultant, or officer of the State Bar or to hear
complaints or charges brought against such employee,
consultant, or officer unless such person requests a public
hearing.
(e) Disciplinary investigations and proceedings, including
resignations with disciplinary investigations or proceedings
pending, and reinstatement proceedings.


(f) Appeals to the board from decisions of the Board of
Legal Specialization refusing to certify or recertify an
applicant or suspending or revoking a specialist's
certificate.


(g) Appointments to or removals from committees, boards,
or other entities.


(h) Joint meetings with agencies provided in Article VI of
the California Constitution. (Added by Stats. 1975, ch.
874.)


§6027. Special Meetings 


Special meetings of the State Bar may be held at such times
and places as the board provides. (Origin: State Bar Act,
§41.)
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§6028. Payment of Expenses; Compensation


(a) The board may make appropriations and disbursements
from the funds of the State Bar to pay all necessary
expenses for effectuating the purposes of this chapter.


(b) Except as provided in subdivision (c), no member of
the board shall receive any other compensation than his or
her necessary expenses connected with the performance of
his or her duties as a member of the board.


(c) Public members of the board appointed pursuant to the
provisions of Section 6013.5, and public members of the
examining committee appointed pursuant to Section 6046.5
shall receive, out of funds appropriated by the board for
this purpose, fifty dollars ($50) per day for each day
actually spent in the discharge of official duties, but in no
event shall this payment exceed five hundred dollars ($500)
per month. In addition, these public members shall receive,
out of funds appropriated by the board, necessary expenses
connected with the performance of their duties. (Origin:
State Bar Act, §28. Amended by Stats. 1977, ch. 304,
effective July 8, 1977; Stats. 1982, ch. 327, effective June
30, 1982; Stats. 1985, ch. 453; Stats. 2004, ch. 529.)


§6029. Appointment of Committees, Officers and
Employees; Salaries and Expenses 


The board may appoint such committees, officers and
employees as it deems necessary or proper, and fix and pay
salaries and necessary expenses. (Origin: State Bar Act,
§22.)


   
§6030. Executive Functions; Enforcement of
Chapter; Injunction


The board shall be charged with the executive function of
the State Bar and the enforcement of the provisions of this
chapter. The violation or threatened violation of any
provision of Articles 7 (commencing with section 6125)
and 9 (commencing with section 6150) of this chapter may
be enjoined in a civil action brought in the superior court
by the State Bar and no undertaking shall be required of the
State Bar. (Origin: State Bar Act, §21. Amended by Stats.
1961, ch. 2033.)


§6031. Functions in Aid of Jurisprudence, Justice;
Evaluation of Justices


(a) The board may aid in all matters pertaining to the
advancement of the science of jurisprudence or to the
improvement of the administration of justice, including, but
not by way of limitation, all matters that may advance the
professional interests of the members of the State Bar and
such matters as concern the relations of the bar with the
public.


(b) Notwithstanding this section or any other provision of
law, the board shall not conduct or participate in, or
authorize any committee, agency, employee, or commission
of the State Bar to conduct or participate in any evaluation,
review, or report on the qualifications, integrity, diligence,
or judicial ability of any specific justice of a court provided
for in Section 2 or 3 of Article VI of the California
Constitution without prior review and statutory
authorization by the Legislature.


The provisions of this subdivision shall not be construed to
prohibit a member of the State Bar from conducting or
participating in such an evaluation, review, or report in his
or her individual capacity.


The provisions of this subdivision shall not be construed to
prohibit an evaluation of potential judicial appointees or
nominees as authorized by Section 12011.5 of the
Government Code. (Origin: State Bar Act, §23. Amended
by Stats. 1945, ch. 177; Stats. 1984, ch. 16.)


§6031.5 Conference of Delegates, State Bar
Sections—Restriction on Funding, Voluntary Fees


(a) State Bar sections, as established under and pursuant to
Article 13 of the Rules and Regulations of the State Bar,
and their activities shall not be funded with mandatory fees
collected pursuant to subdivision (a) of Section 6140.


The State Bar may provide an individual section, or two or
more sections collectively, with administrative and support
services, provided the State Bar shall be reimbursed for the
full cost of those services out of funds collected pursuant
to subdivision (b), funds raised by or through the activities
of the sections, or other funds collected from voluntary
sources.  The financial audit specified in Section 6145 shall
confirm that the amount assessed by the State Bar for
providing the services reimburses the costs of providing
them, and shall verify that mandatory dues are not used to
fund the sections.


(b) Notwithstanding the other provisions of this section, the
State Bar is expressly authorized to collect voluntary fees
to fund the State Bar sections on behalf of those
organizations in conjunction with the State Bar's collection
of its annual membership dues.  Funds collected pursuant
to this subdivision, and other funds raised by or through the
activities of the sections, or collected from voluntary
sources, for their support or operation, shall not be subject
to the expenditure limitations of subdivision (b) of Section
6140.05.


(c) Notwithstanding any other provision of law, the State
Bar is expressly authorized to collect, in conjunction with
the State Bar's collection of its annual membership dues,
voluntary fees or donations on behalf of the Conference of
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Delegates of California Bar Associations, the independent
nonprofit successor entity to the former Conference of
Delegates of the State Bar which has been incorporated for
the purposes of aiding in matters pertaining to the
advancement of the science of jurisprudence or to the
improvement of the administration of justice, and to convey
any unexpended voluntary fees or donations previously
made to the Conference of Delegates of the State Bar
pursuant to this section to the Conference of Delegates of
California Bar Associations.  The Conference of Delegates
of California Bar Associations shall pay for the cost of the
collection.  The State Bar and the Conference of Delegates
of California Bar Associations may also contract for other
services.  The financial audit specified in Section 6145
shall confirm that the amount of any contract shall fully
cover the costs of providing the services, and shall verify
that mandatory dues are not used to fund any successor
entity.


(d) The Conference of Delegates of California Bar
Associations, which is the independent nonprofit successor
entity to the former Conference of Delegates of the State
Bar as referenced in subdivision (c), is a voluntary
association, is not a part of the State Bar of California, and
shall not be funded in any way through mandatory dues
collected by the State Bar of California.  Any contribution
or membership option included with a State Bar of
California mandatory dues billing statement shall include
a statement that the Conference of Delegates of California
Bar Associations is not a part of the State Bar of California
and that membership in that organization is voluntary.
(Added by Stats. 1999, ch. 342.  Amended by Stats. 2002,
ch. 415, effective September 9, 2002; Stats. 2003, ch. 334.)


§6032. (Added by Stats. 1987, ch. 688.  Repealed by
Stats. 2001, ch. 24.)


§6032.  California Supreme Court Historical
Society; funding; fees


Notwithstanding any other provision of law, the State Bar
is expressly authorized to collect, in conjunction with the
State Bar' s collection of its annual membership dues,
voluntary fees on behalf of and for the purpose of funding
the California Supreme Court Historical Society, which
advances the science of jurisprudence by preserving and
disseminating to the general public the history of the
Supreme Court and the Judicial Branch. (Added by Stats.
2002, ch.415, effective September 9, 2002.)


§6033.  (Added by Stats. 1987, ch. 557, effective
September 11, 1987. Renumbered by Stats. 1988, ch. 160.
Repealed by Stats. 2001, ch. 24.)


§6034.  (Added by Stats. 1993, ch. 863.  Repealed by
Stats. 2001, ch. 96.)


ARTICLE 2.5
CONFLICTS OF INTEREST


§6035. Definitions


Unless the contrary is stated or clearly appears from the
context, the definitions set forth in Chapter 2 (commencing
with section 82000) of Title 9 of the Government Code
shall govern the interpretation of this article. (Added by
Stats. 1978, ch. 752, effective September 14, 1978.)


       
§6036. Disqualification of Member for Financial or
Personal Conflict; Exceptions; Disclosure


(a) Any member of the board of governors must disqualify
himself or herself from making, participating in the making
of, or attempting to influence any decisions of the board or
a committee of the board in which he or she has a financial
interest, as that term is defined in Section 87103 of the
Government Code, that it is reasonably foreseeable may be
affected materially by the decision.


(b) Any member of the board of governors must likewise
disqualify himself or herself when there exists a personal
nonfinancial interest which will prevent the member from
applying disinterested skill and undivided loyalty to the
State Bar in making or participating in the making of
decisions.


(c) Notwithstanding subdivisions (a) and (b), no member
shall be prevented from making or participating in the
making of any decision to the extent his or her participation
is legally required for the action or decision to be made.
The fact that a member's vote is needed to break a tie does
not make his or her participation legally required for the
purposes of this section.


(d) A member required to disqualify himself or herself
because of a conflict of interest shall


(1) immediately disclose the interest,


(2) withdraw from any participation in the matter,


(3) refrain from attempting to influence another member,
and


(4) refrain from voting. It is sufficient for the purpose of
this section that the member indicate only that he or she
has a disqualifying financial or personal interest.
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(e) For purposes of this article and unless otherwise
specified, "member" means any appointed or elected
member of the board of governors. (Added by Stats. 1978,
ch. 752, effective September 14, 1978; Stats. 2005, ch.
341.)


§6037. Violations by Members; Validity of Action
or Decision of Board; Termination of Member;
Misdemeanor; Civil and Criminal Penalties


No action or decision of the board or committee of the
board shall be invalid because of the participation therein
by a member or members in violation of section 6036.
However, any member who intentionally violates the
provisions of subdivision (a) of section 6036 is guilty of a
misdemeanor, punishable by imprisonment in the county
jail not exceeding five days, or by a fine not exceeding one
thousand dollars ($1,000), or by both, and, if the member
is an attorney member of the board, a certified copy of the
record of conviction shall be transmitted to the Supreme
Court for disposition as provided in sections 6101 and
6102. Upon entry of final judgment of conviction, the
member's term of office on the board of governors, and
duties and authority incidental thereto, shall automatically
terminate. Any member who intentionally violates the
provisions of subdivision (b) of section 6036 shall be liable
for a civil penalty not to exceed five hundred dollars ($500)
for each violation, which shall be assessed and recovered
in a civil action in a court of competent jurisdiction brought
in the name of the state only by a district attorney of a
county in which the member resides or maintains offices
and the penalty collected shall be paid to the treasurer of
that county. (Added by Stats. 1978, ch. 752, effective
September 14, 1978. Amended by Stats. 1981, ch. 714;
Stat. 1983, ch. 1092.)


§6038. Governmental Decisions of Specified State
Agencies; Applicability of Conflict of Interest
Provisions to Members Thereof


Attorney members of the Judicial Council, members of the
Commission on Judicial Performance who are not judges,
and employees designated in the Conflict of Interest Code
of the State Bar of California are subject to provisions of
this article with respect to making, participating in the
making, or attempting to influence, governmental decisions
of their respective state agencies other than decisions of a
judicial or quasi-judicial nature. (Added by Stats. 1984, ch.
727, effective July 1, 1985.)


ARTICLE 3
COMMITTEES OF THE STATE BAR


§6040. Establishment and Duties of Local
Administrative Committees


The board of governors may create local administrative
committees and delegate to them such of its powers and
duties as seems advisable. The board may in its discretion
divide any committee into units or sections with concurrent
powers and duties in order to handle the work of the
committee more expeditiously. The board may also
prescribe the powers of the committee and the units or
sections thereof. (Origin: State Bar Act, §30.)


§6041. Membership


A local administrative committee shall be composed of
active members of the State Bar. (Origin: State Bar Act,
§30. Amended by Stats. 1981, ch. 836.)


§6042. Tenure of Members


The members of local administrative committees, except
ex-officio members of the board of governors, shall hold
office at the pleasure of the board. (Origin: State Bar Act,
§31.)


§6043. Functions—Investigation, Findings and
Report; Action by the Board


Each local administrative committee shall:


(a) Receive and investigate complaints as to the conduct of
members.


(b) Make findings, whenever ordered by the board.


(c) Make recommendations and forward its report to the
board for action.


The board may:


(a) Act upon the report.


(b) Take additional evidence.


(c) Set aside the report and hear the whole case de novo.


Notwithstanding the foregoing, a local administrative
committee, its chairman, or a member of the staff of the
State Bar, duly authorized by the board, may, in its or his
discretion, require the filing of a verified accusation by a
complainant stating specific charges and specific facts, or
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may require specific evidence or facts in support of the
complaint, before proceeding with an investigation or
hearing, as may be provided in rules of procedure adopted
by the board. (Origin: State Bar Act, §32. Amended by
Stats. 1963, ch. 1496.)


§6043.5 Complaints; False and Malicious


(a) Every person who reports to the State Bar or causes a
complaint to be filed with the State Bar that an attorney has
engaged in professional misconduct, knowing the report or
complaint to be false and malicious, is guilty of a
misdemeanor.


(b) The State Bar may, in its discretion, notify the
appropriate district attorney or city attorney that a person
has filed what the State Bar believes to be a false and
malicious report or complaint against an attorney and
recommend prosecution of the person under subdivision
(a). (Added by Stats. 1990, ch. 1639.)


§6044. Investigative Powers 


The board or any committee appointed by the board, with
or without the filing or presentation of any complaint, may
initiate and conduct investigations of all matters affecting
or relating to:


(a) The State Bar, or its affairs.


(b) The practice of the law.


(c) The discipline of the members of the State Bar.


(d) The acts or practices of a person whom the board or the
committee has reason to believe has violated or is about to
violate any provision of Articles 7 (commencing with
section 6125) and 9 (commencing with section 6150) of
this chapter.


(e) Any other matter within the jurisdiction of the State
Bar. (Origin: State Bar Act, §34. Amended by Stats. 1961,
ch. 2033.)


§6044.5 Disclosure of Information from
Investigations or Formal Proceedings


(a) When an investigation or formal proceeding concerns
alleged misconduct which may subject a member to
criminal prosecution for any felony, or any lesser crime
committed during the course of the practice of law, or in
any manner that the client of the member was a victim, or
may subject the member to disciplinary charges in another
jurisdiction, the State Bar shall disclose, in confidence,


information not otherwise public under this chapter to the
appropriate agency responsible for criminal or disciplinary
enforcement or exchange that information with that agency.


(b) The Chief Trial Counsel or designee may disclose, in
confidence, information not otherwise public under this
chapter as follows:


(1) To government agencies responsible for
enforcement of civil and criminal laws or for
professional licensing of individuals.


(2) To members of the Judicial Nominees Evaluation
Commission or a review committee thereof as to
matters concerning nominees in any jurisdiction.
(Added by Stats. 1988, ch. 1159. Amended by Stats.
1996, ch. 1104.)


§6045. Other Duties


The local administrative committee shall perform such
other duties in furtherance of the execution of the
provisions of this chapter as the board may direct. (Origin:
State Bar Act, §33.)


§6046. Examin ing  Commi t tee;  Powers ;
Composition


The board may establish an examining committee having
the power:


(a) To examine all applicants for admission to practice law.


(b) To administer the requirements for admission to
practice law.


(c) To certify to the Supreme Court for admission those
applicants who fulfill the requirements provided in this
chapter.


The examining committee shall be comprised of 19
members, 10 of whom shall be members of the State Bar or
judges of courts of record in this state and nine of whom
shall be public members who have never been members of
the State Bar or admitted to practice before any court in the
United States. At least one of the attorney members shall
have been admitted to practice law in this state within three
years from the date of their appointment to the examining
committee. (Origin: State Bar Act, §24. Amended by Stats.
1986, ch. 1392; Stats. 1988, ch. 1159.)
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§6046.5 Examining Committee Public Member
Appointments; Term; Rights and Duties


Three of the public members of the examining committee
shall be appointed by the Senate Rules Committee, three of
the public members shall be appointed by the Speaker of
the Assembly, and three of the public members shall be
appointed by the Governor. They shall serve for a term of
four years, commencing at the conclusion of the annual
meeting of the State Bar, except that of the initial public
members so appointed, two shall serve for two years and
four shall serve for four years, as shall be determined by
lot. The public members appointed pursuant to the
amendment of this section during the 1987-88 Regular
Session of the Legislature shall serve for four years. The
public members shall have the same rights, powers, and
privileges as any attorney member except that such a
member shall not participate in the drafting of questions
submitted to applicants on the California Bar examination.
(Added by Stats. 1975, ch. 874. Amended by Stats. 1986,
ch. 1392; Stats. 1988, ch. 1159; Stats. 1996, ch. 866.)


§6046.6 Report to Legislature; Notice of Change
in Bar Exam; Scaling


(a) The examining committee shall not alter the bar
examination in a manner that requires the substantial
modification of the training or preparation required for
passage of the examination, except after giving two years'
notice of that change. This requirement does not apply to
a change in the bar examination that is applicable only at
the option of the applicant.


(b) The examining committee shall communicate and
cooperate with the Law School Council.


(c) Scaling may be used on the bar examination for the
purpose of maintaining an examination of uniform
difficulty from year to year. (Added by Stats. 1986, ch.
1392. Amended by Stats. 1996, ch. 866.)


   
§6047. Rules and Regulations of Examining
Committee 


Subject to the approval of the board, the examining
committee may adopt such reasonable rules and regulations
as may be necessary or advisable for the purpose of making
effective the qualifications prescribed in Article 4. (Origin:
State Bar Act, §24.1.)


§6048. Committees to Take Evidence; Record of
Hearing 


The board may also appoint one or more committees to
take evidence on behalf of the board and to forward the
same to the board with a recommendation for action by the
board.


A record of all hearings shall be made and preserved by the
board or committee. (Origin: State Bar Act, §26.)


§6049. Power to Take Evidence, Administer
Oaths, and Issue Subpoenas 


(a) In the conduct of investigations and upon the trial and
hearing of all matters, the board and any committee having
jurisdiction, including the examining committee, may do all
of the following:


(1) Take and hear evidence pertaining to the
proceeding.


(2) Administer oaths and affirmations.


(3) Compel, by subpoena, the attendance of witnesses
and the production of books, papers and documents
pertaining to the proceeding.


(b) In the conduct of investigations, the chief trial counsel
or his or her designee, may compel, by subpoena, the
attendance of witnesses and the production of books,
papers, and documents pertaining to the investigation.


(c) In the conduct of all formal proceedings, each party
may compel, by subpoena, the attendance of witnesses and
the production of books, papers, and documents pertaining
to the proceeding. (Origin: State Bar Act, §§26, 34.
Amended by Stats. 1985, ch. 453; Stats. 1988, ch. 1159.)


         
§6049.1  (Added by Stats. 1945, ch. 349. Repealed by
Stats. 1985, ch. 453.)
 


§6049.1 Professional Misconduct Proceeding in
Another Jurisdiction; Expedited Disciplinary
Proceeding


(a) In any disciplinary proceeding under this chapter, a
certified copy of a final order made by any court of record
or any body authorized by law or by rule of court to
conduct disciplinary proceedings against attorneys, of the
United States, or of any state or territory of the United
States or of the District of Columbia, determining that a
member of the State Bar committed professional
misconduct in such other jurisdiction shall be conclusive
evidence that the member is culpable of professional
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misconduct in this state, subject only to the exceptions set
forth in subdivision (b).


(b) The board may provide by rule for procedures for the
conduct of an expedited disciplinary proceeding against a
member of the State Bar upon receipt by the State Bar of a
certified copy of a final order determining that the member
has been found culpable of professional misconduct in a
proceeding in another jurisdiction conducted as specified
in subdivision (a). The issues in the expedited proceeding
shall be limited to the following:


(1) The degree of discipline to impose.


(2) Whether, as a matter of law, the member's culpability
determined in the proceeding in the other jurisdiction
would not warrant the imposition of discipline in the
State of California under the laws or rules binding upon
members of the State Bar at the time the member
committed misconduct in such other jurisdiction, as
determined by the proceedings specified in subdivision
(a).


(3) Whether the proceedings of the other jurisdiction
lacked fundamental constitutional protection.


The member of the State Bar subject to the proceeding
under this section shall bear the burden of establishing
that the issues in paragraphs (2) and (3) do not warrant
the imposition of discipline in this state.


(c) In proceedings conducted under subdivision (b), the
parties need not be afforded an opportunity for discovery
unless the State Bar Court department or panel having
jurisdiction so orders upon a showing of good cause.


(d) In any proceedings conducted under this chapter, a duly
certified copy of any portion of the record of disciplinary
proceedings of another jurisdiction conducted as specified
in subdivision (a) may be received in evidence.


(e) This section shall not prohibit the institution of
proceedings under Section 6044, 6101, or 6102, as may be
appropriate, concerning any member of the State Bar based
upon the member's conduct in another jurisdiction, whether
or not licensed as an attorney in the other jurisdiction.
(Added by Stats. 1985, ch. 453.)


§6049.2 Introduction of Transcripts of Testimony
Given in Contested Civil Action or Special
Proceeding


In all disciplinary proceedings pursuant to this chapter, the
testimony of a witness given in a contested civil action or
special proceeding to which the person complained against
is a party, or in whose behalf the action or proceeding is


prosecuted or defended, may be received in evidence, so
far as relevant and material to the issues in the disciplinary
proceedings, by means of a duly authenticated transcript of
such testimony and without proof of the nonavailability of
the witness; provided, the board or administrative
committee may order the production of and testimony by
such witness, in lieu of or in addition to receiving a
transcript of his testimony and may decline to receive in
evidence any such transcript of testimony, in whole or in
part, when it appears that the testimony was given under
circumstances that did not require or allow an opportunity
for full cross-examination. (Added by Stats. 1961, ch.
2033.)


§6050. Disobedience of Subpoena as Contempt


Whenever any person subpoenaed to appear and give
testimony or to produce books, papers or documents
refuses to appear or testify before the subpoenaing body, or
to answer any pertinent or proper questions, or to produce
such books, papers or documents, he or she is in contempt
of the subpoenaing body. (Origin: State Bar Act, §34.
Amended by Stats. 1985, ch. 453.)


§6051. Attachment for Disobeying Subpoena;
Proceedings and Punishment; Alternative
Procedure; Order to Show Cause


The chairman or presiding officer of the board or the
committee having jurisdiction or the chief trial counsel
shall report the fact that a person under subpoena is in
contempt of the subpoenaing body to the superior court in
and for the county in which the proceeding, investigation
or other matter is being conducted and thereupon the court
may issue an attachment in the form usual in the superior
court, directed to the sheriff of the county, commanding the
sheriff to attach the person and immediately bring him or
her before the court.


On the return of the attachment, and the production of the
person attached, the superior court has jurisdiction of the
matter, and the person charged may purge himself or
herself of the contempt in the same way, and the same
proceedings shall be had, and the same penalties may be
imposed, and the same punishment inflicted, as in the case
of a witness subpoenaed to appear and give evidence on the
trial of a civil cause before a superior court.


In lieu of the procedure specified above, the court may
enter an order directing the person alleged to be in
contempt to appear before the court at a specified time and
place and then and there show cause why he or she has not
attended or testified or produced the writings as required.
A copy of the order shall be served upon that person. If it
appears to the court that the subpoena was regularly issued
and no good cause is shown for the refusal to appear or
testify or produce the writings, the court shall enter an
order that the person appear, testify, or produce writings, as
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the case may be. Upon failure to obey the order, the person
shall be dealt with as for contempt of court.


A proceeding pursuant to this section shall be entitled "In
the Matter of (state name), Alleged Contemnor re State Bar
(proceeding, investigation or matter) No. (insert
number)."(Origin: State Bar Act, §34. Amended by Stats.
1963, ch. 1496; Stats. 1985, ch. 453.)


§6051.1 Motion to Quash Subpoena


A motion to quash a subpoena issued pursuant to Section
6049 shall be brought in the State Bar Court. (Added by
Stats. 1985, ch. 453.)


§6052. Administration of Oaths; Issuance of
Subpoenas; Depositions


Any member of the board, or of any committee or unit or
section thereof, having jurisdiction, or the chief trial
counsel or his or her designee may administer oaths and
issue any subpoena pursuant to section 6049.


Depositions may be taken and used as provided in the rules
of procedure adopted by the board pursuant to this chapter.
(Amended by Stats. 1961, ch. 2033; Stats. 1965, ch. 290;
Stats. 1981 ch. 184; Stats. 1985, ch. 453.)


§6053. Examination of Mental or Physical
Condition, Reports 


Whenever in an investigation or proceeding provided for or
authorized by this chapter, the mental or physical condition
of the member of the State Bar is a material issue, the
board or the committee having jurisdiction may order the
member to be examined by one or more physicians or
psychiatrists designated by it. The reports of such persons
shall be made available to the member and the State Bar
and may be received in evidence in such investigation or
proceeding. (Added by Stats. 1968, ch. 1374, operative
July 1, 1969.)


§6054. Cr i m i n al  Hi s t o r y  In f o r m at i o n ;
Fingerprinting 


State and local law enforcement and licensing bodies and
departments, officers and employees thereof, and officials
and attach)s of the courts of this state shall cooperate with
and give reasonable assistance and information, including
the providing of state summary criminal history
information and local summary criminal history
information, to the State Bar of California or any
authorized representative thereof, in connection with any
investigation or proceeding within the jurisdiction of the


State Bar of California, regarding the admission to the
practice of law or discipline of attorneys or their
reinstatement to the practice of law.


The State Bar of California shall require that an applicant
for admission or reinstatement to the practice of law in
California, or may require a member pursuant to
subdivision (k) or (l) of Section 6068, be fingerprinted in
order to establish the identity of the applicant and in order
to determine whether the applicant or member has a record
of criminal conviction in this state or in other states. The
information obtained as a result of the fingerprinting of an
applicant or member shall be limited to the official use of
the State Bar in establishing the identity of the applicant
and in determining the character and fitness of the
applicant for admission or reinstatement, and in
discovering prior and subsequent criminal arrests of an
applicant, member, or applicant for reinstatement. All
fingerprint records of applicants who are denied admission
to the State Bar shall be destroyed within one year of the
decision not to admit. All fingerprint records of applicants
admitted or members reinstated, or provided pursuant to
subdivision (k) or (l) of Section 6068, shall be retained
thereafter for the limited purpose of criminal arrest
notification.


All costs of providing criminal history information to, and
the processing of fingerprints for, the State Bar, except for
print furnishing and encoding, as required by this section,
shall be borne by the State Bar. (Added by Stats. 1986, ch.
78. Amended by Stats. 1988, ch. 1159.)


ARTICLE 4
ADMISSION TO THE PRACTICE OF LAW


§6060. Qualifications; Examination and Fee


To be certified to the Supreme Court for admission and a
license to practice law, a person who has not been admitted
to practice law in a sister state, United States jurisdiction,
possession, territory, or dependency or in a foreign country
shall:


(a) Be of the age of at least 18 years.


(b) Be of good moral character.


(c) Before beginning the study of law, have done either of
the following:


(1) Completed at least two years of college work,
which college work shall be not less than one-half of
the collegiate work acceptable for a bachelor's degree
granted upon the basis of a four-year period of study
by a college or university approved by the examining
committee.
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(2) Have attained in apparent intellectual ability the
equivalent of at least two years of college work by
taking any examinations in such subject matters and
achieving the scores thereon as are prescribed by the
examining committee.


(d) Have registered with the examining committee as a law
student within 90 days after beginning the study of law.
The examining committee, upon good cause being shown,
may permit a later registration.


(e) Have done any of the following:


(1) Had conferred upon him or her a juris doctor (J.D.)
degree or a bachelor of laws (LL.B.) degree by a law
school accredited by the examining committee or
approved by the American Bar Association.


(2) Studied law diligently and in good faith for at least
four years in any of the following manners:


(A) In a law school that is authorized or approved to
confer professional degrees and requires classroom
attendance of its students for a minimum of 270
hours a year.


A person who has received his or her legal
education in a foreign state or country wherein the
common law of England does not constitute the
basis of jurisprudence shall demonstrate to the
satisfaction of the examining committee that his or
her education, experience, and qualifications qualify
him or her to take the examination.


(B) In a law office in this state and under the
personal supervision of a member of the State Bar
of California who is, and for at least five years last
past continuously has been, engaged in the active
practice of law.  It is the duty of the supervising
attorney to render any periodic reports to the
examining committee as the committee may require.


(C) In the chambers and under the personal
supervision of a judge of a court of record of this
state.  It is the duty of the supervising judge to
render any periodic reports to the examining
committee as the committee may require.


(D) By instruction in law from a correspondence
law school authorized or approved to confer
professional degrees by this state, which requires
864 hours of preparation and study per year for four
years.


(E) By any combination of the methods referred to
in this paragraph (2) of this subdivision.


(f) Have passed any examination in professional
responsibility or legal ethics as the examining committee
may prescribe.


(g) Have passed the general bar examination given by the
examining committee.


(h) (1) Have passed a law students' examination
administered by the examining committee after
completion of his or her first year of law study.
Those who pass the examination within its first three
administrations upon becoming eligible to take the
examination shall receive credit for all law studies
completed to the time the examination is passed.
Those who do not pass the examination within its
first three administrations upon becoming eligible to
take the examination, but who subsequently pass the
examination, shall receive credit for one year of legal
study only.


(2) This requirement does not apply to a student who
has satisfactorily completed his or her first year of
law study at a law school accredited by the examining
committee and who has completed at least two years
of college work prior to matriculating in the
accredited law school, nor shall this requirement
apply to an applicant who has passed the bar
examination of a sister state or of a country in which
the common law of England constitutes the basis of
jurisprudence.


The law students' examination shall be administered
twice a year at reasonable intervals.  (Origin: State
Bar Act, §24.2. Amended by Stats. 1953, ch. 1090;
Stats. 1959, ch. 1084; Stats. 1970, ch. 251; Stats.
1971, ch. 1748; Stats. 1972, ch. 1285; Stats. 1973,
ch. 1052; Stats. 1974, ch. 316, effective May 31,
1974; Stats. 1987, ch. 239; Stats. 1990, ch. 707,
Stats. 1996, ch. 866; Stats. 2001, ch. 46.)


    
§6060.1 Violation of University or Law School
Rules 
(a) Any disciplinary action taken against an individual at a
university or an accredited law school for violation of
university or law school rules of conduct shall not be used
as the sole basis for denying the individual admission to
practice law in the State of California.


(b) This section shall not apply to university or law school
violations which involve moral turpitude or that result in
criminal prosecution under the laws of the State of
California or any other state. (Added by Stats. 1990, ch.
1639.)
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§6060.2 Confidentiality of Proceedings re Moral
Character


All investigations or proceedings conducted by the State
Bar concerning the moral character of an applicant shall be
confidential unless the applicant, in writing, waives the
confidentiality. However, the records of the proceeding
may be subject to lawfully issued subpoenas. (Added by
Stats. 1990, ch. 1639.)


§6060.3 Late Filing Fees; Refunds


(a) An application to take the California bar examination
administered in February must be filed with the examining
committee not later than the first business day of the
preceding November, and an application to take the
California bar examination administered in July must be
filed with the examining committee not later than the first
business day of the preceding April.  However, an
applicant who was unsuccessful on the examination last
administered shall be allowed 10 business days from the
date of the general announcement of results of that
examination in which to timely file an application to take
the next scheduled examination.


(b) The examining committee may accept applications to
take the California bar examination filed after the timely
deadlines specified in subdivision (a) from applicants if the
application is accompanied by the timely application fee
and the late filing fee fixed by the board as follows:


(1) An application to take the California bar
examination filed between the first and last business
days in November for the February examination or
between the first and last business days of April for the
July examination shall be accepted if it is accompanied
by the timely filing fee and a late fee not to exceed
fifty dollars ($50).


(2) An application to take the California bar
examination filed between the last business day of
November and January 15 for the February
examination or between the last business day of April
and June 15 for the July examination shall be accepted
if it is accompanied by the timely filing fee and a late
fee not to exceed two hundred fifty dollars ($250).


(3) An application to take the California bar
examination filed after January 15 for the February
examination and after June 15 for the July examination
shall not be accepted.


(c) Application fees for the California bar examination,
including fees for late filing, shall be refunded if the
applicant does not take the California bar examination
because of the death of an immediate family member or the


serious illness or disabling injury of the applicant or a
member of his or her immediate family.  A deduction may
be made from the refund for administrative costs.  The
board shall adopt regulations for the administration of this
subdivision.  This subdivision shall not be construed to
prohibit the refund of fees in instances other than those
specified.  (Former §6060.3 added by Stats. 1986, ch. 1510
and 28, repealed by Stats. 1996, ch. 866. New §6060.3
added by Stats. 1996, ch. 866.  Amended by Stats. 2001,
ch. 46.)


§6060.5 Different Bar Examination for Particular
Applicants


Neither the board, nor any committee authorized by it, shall
require that applicants for admission to practice law in
California pass different final bar examinations depending
upon the manner or school in which they acquire their legal
education.


This section shall not prohibit the board, or any committee
authorized by it, from establishing a different bar
examination for applicants who are admitted to practice
before the highest court of another state or of any
jurisdiction where the common law of England constitutes
the basis of jurisprudence. (Original section added by Stats.
1946, ch. 65; Repealed by Stats. 1959, ch. 1268; present
section added by Stats. 1971, ch. 1666.)


   
§6060.6 (Repealed by Stats. 1969, ch. 587.) 


   
§6060.7 (Repealed by Stats. 1969, ch. 587.) 


   
§6060.8 (Repealed by Stats. 1959, ch. 1268.) 


§6060.9 Accreditation of Law Schools; Prohibited
Conditions


Approval of any agency or agencies not existing under and
by virtue of the laws of this State shall not be made a
condition for accreditation of any California law school.
(Added by Stats. 1957, ch. 647.)


§6061. (Repealed by Stats. 1959, ch. 1268.)
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§6061. Disclosure Statements—Unaccredited Law
Schools


Any law school that is not accredited by the examining
committee of the State Bar shall provide every student with
a disclosure statement, subsequent to the payment of any
application fee but prior to the payment of any registration
fee, containing all of the following information:


(a) The school is not accredited. However, in addition, if
the school has been approved by other agencies, that fact
may be so stated.


(b) Where the school has not been in operation for 10
years, the assets and liabilities of the school. However, if
the school has had prior affiliation with another school that
has been in operation more than 10 years, has been under
the control of another school that has been in operation
more than 10 years, or has been a successor to a school in
operation more than 10 years, the requirements of this
subdivision are not applicable.


(c) The number and percentage of students who have taken
and who have passed the first-year law student's
examination and the final bar examination in the previous
five years, or since the establishment of the school,
whichever time is less, which shall include only those
students who have been certified by the school to take the
examinations. This subdivision does not apply to
correspondence schools.


(d) The number of legal volumes in the library. This
subdivision does not apply to correspondence schools.


(e) The educational background, qualifications and
experience of the faculty, and whether or not the faculty
members and administrators (e.g., the dean) are members
of the California State Bar.


(f) The ratio of faculty to students for the previous five
years or since the establishment of the school, whichever
time is less. This subdivision does not apply to
correspondence schools.


(g) Whether or not the school has applied for accreditation,
and if so, the date of application and whether or not that
application has been withdrawn, is currently pending, or
has been finally denied. The school need only disclose
information relating to applications made in the previous
five years.


(h) That the education provided by the school may not
satisfy requirements of other states for the practice of law.
Applicants should inquire regarding those requirements, if
any, to the state in which they may wish to practice.


The disclosure statement required by this section shall be
signed by each student, who shall receive as a receipt a


copy of his or her signed disclosure statement. If any
school does not comply with these requirements, it shall
make a full refund of all fees paid by students.


Subject to approval by the board, the examining committee
may adopt such reasonable rules and regulations as are
necessary for the purpose of ensuring compliance with this
section. (Added by Stats. 1986, ch. 1392.)


§6062. Out-of-State Attorneys


(a) To be certified to the Supreme Court for admission, and
a license to practice law, a person who has been admitted
to practice law in a sister state, United States jurisdiction,
possession, territory, or dependency the United States may
hereafter acquire shall:


(1) Be of the age of at least 18 years.


(2) Be of good moral character.


(3) Have passed the general bar examination  given
by the examining committee.  However, if that person
has been an active member in good standing of the
bar of the admitting sister state or United States
jurisdiction, possession, or territory for at least four
years immediately preceding the first day of the
examination applied for, he or she may elect to take
the Attorneys' Examination rather than the general
bar examination.  Attorneys admitted less than four
years and attorneys admitted four years or more in
another jurisdiction but who have not been active
members in good standing of their admitting
jurisdiction for at least four years immediately
proceeding the first day of the examination applied
for must take the general bar examination
administered to general applicants not admitted as
attorneys in other jurisdictions.


(4) Have passed an examination in professional
responsibility or legal ethics as the examining
committee may prescribe.


(b) To be certified to the Supreme Court for admission, and
a license to practice law, a person who has been admitted
to practice law in a jurisdiction other than in a sister state,
United States jurisdiction, possession, or territory shall:


(1) Be of the age of at least 18 years.


(2) Be of good moral character.


(3) Have passed the general bar examination given by
the examining committee.







THE STATE BAR ACT


40 THE STATE BAR ACT


(4) Have passed an examination in professional
responsibility or legal ethics as the examining
committee may prescribe.


(c) The amendments to this section made at the 1997-98
Regular Session of the Legislature shall be applicable on
and after January 1, 1997, and do not constitute a change
in, but are declaratory of, existing law.  (Origin: State Bar
Act, §24.3. Amended by Stats. 1941, ch. 766; Stats. 1945,
ch. 176; Stats. 1967, ch. 970; Stats. 1970, ch. 251; Stats.
1971, ch. 1748; Stats. 1972, ch. 1285; Stats. 1974, ch. 34;
Stats. 1996, ch. 866; Stats. 1998, ch. 29, effective April 29,
1998; Stats. 2001, ch. 46.)


[Publisher’s Note: The following paragraph concerns out-
of-state attorneys and reciprocal admission to the State
Bar of California. It was added by Stats. 2000, ch. 247, but
not codified and is provided below for your information.]


SECTION 1.  It is the intent of the Legislature that the
Supreme Court of California should adopt rules permitting
the admission to the practice of law in California of an
attorney who is licensed in another state and who has not
passed the California State Bar examination, if the state in
which the attorney is licensed to practice affords the same
opportunity to licensed attorneys from California.  The
Legislature also recognizes that the question of reciprocal
admission is a complex one, and it, therefore, requests that
the Supreme Court appoint a task force to study and make
recommendations regarding whether and under what
circumstances, attorneys who are licensed to practice law
in other states and who have not passed the California State
Bar examination may be permitted to practice law in
California.  The task force study should consider all of the
following factors:   


(a) Years of practice in other states.   


(b) Admission to practice law in another state.   


(c) Specialization of the attorney's practice in another
state.  


(d) The attorney's intended scope of practice in
California.


  
(e) The admission requirements in the state or states in
which the attorney has been licensed to practice.   


(f) Reciprocity with and comity with other states.   


(g) Moral character requirements.   


(h) Disciplinary implications.   


(i) Consumer protection.


§6063. Fees 


Applicants for admission to practice shall pay such
reasonable fees, fixed by the board, as may be necessary to
defray the expense of administering the provisions of this
chapter, relating to admission to practice. These fees shall
be collected by the examining committee and paid into the
treasury of the State Bar. (Origin: State Bar Act, §24.4.)


§6064. Admission 


Upon certification by the examining committee that the
applicant has fulfilled the requirements for admission to
practice law, the Supreme Court may admit such applicant
as an attorney at law in all the courts of this State and may
direct an order to be entered upon its records to that effect.
A certificate of admission thereupon shall be given to the
applicant by the clerk of the court. (Origin: State Bar Act,
§24.5.)


§6064.1 Advocacy of Overthrow of Government 


No person who advocates the overthrow of the Government
of the United States or of this State by force, violence, or
other unconstitutional means, shall be certified to the
Supreme Court for admission and a license to practice law.
(Added by Stats. 1951, ch. 179.)


§6065. Inspection of Papers and Grading 


(a) (1) Any unsuccessful applicant for admission to
practice, after he or she has taken any examination
and within four months after the results thereof have
been declared, has the right to inspect those of his or
her  examination papers that are in the actual,
physical possession of the examining committee at
the time the request for inspection is made.  The
inspection shall occur at the office of the examining
committee located nearest to the place at which the
applicant took the examination.


(2) The applicant also has the right to inspect the
grading of the papers whether the record thereof is
marked upon the examination or otherwise.


(b) This section shall remain in effect only until January
1, 2009, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1,
2009, deletes or extends that date. (Origin: State Bar
Act §38. Added by Stats. 1930, ch. 34.  Amended by
Stats. 1974, ch. 38, effective February 27, 1974;
Stats. 2002, ch. 415, effective September 9, 2002;
Stats. 2003, ch. 334.)
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§6065.  Inspection of Papers and Grading


(a) (1) Any unsuccessful applicant for admission to
practice, after he or she has taken any examination and
within four months after the results thereof have been
declared, has the right to inspect his or her
examination papers at the office of the examining
committee located nearest to the place at which the
applicant took the examination.


(2) The applicant also has the right to inspect the
grading of the papers whether the record thereof is
marked upon the examination or otherwise.


(b) This section shall become operative on January 1, 2009.
(Added by Stats. 2002, ch. 415, effective September 9,
2002; Stats. 2003, ch. 334.)


§6065.5 (Added by Stats. 1978, ch.  751.  Repealed by
Stats. 1978, ch. 751.)


§6066. Review of Refusal of Certification 


Any person refused certification to the Supreme Court for
admission to practice may have the action of the board, or
of any committee authorized by the board to make a
determination on its behalf, pursuant to the provisions of
this chapter, reviewed by the Supreme Court, in accordance
with the procedure prescribed by the court. (Origin: State
Bar Act, §38.)


§6067. Oath 


Every person on his admission shall take an oath to support
the Constitution of the United States and the Constitution
of the State of California, and faithfully to discharge the
duties of any attorney at law to the best of his knowledge
and ability. A certificate of the oath shall be indorsed upon
his license. (Origin: Code Civ. Proc., §278.)


§6068. Duties of Attorney 


It is the duty of an attorney to do all of the following:


(a) To support the Constitution and laws of the United
States and of this state.


(b) To maintain the respect due to the courts of justice and
judicial officers.


(c) To counsel or maintain those actions, proceedings, or
defenses only as appear to him or her legal or just, except
the defense of a person charged with a public offense.


(d) To employ, for the purpose of maintaining the causes
confided to him or her those means only as are consistent
with truth, and never to seek to mislead the judge or any
judicial officer by an artifice or false statement of fact or
law. 
 
(e) (1) To maintain inviolate the confidence, and at every


peril to himself or herself to preserve the secrets, of
his or her client.  


(2) Notwithstanding paragraph (1), an attorney may,
but is not required to, reveal confidential information
relating to the representation of a client to the extent
that the attorney reasonably believes the disclosure is
necessary to prevent a criminal act that the attorney
reasonably believes is likely to result in death of, or
substantial bodily harm to, an individual.


(f) To advance no fact prejudicial to the honor or
reputation of a party or witness, unless required by the
justice of the cause with which he or she is charged.


(g) Not to encourage either the commencement or the
continuance of an action or proceeding from any corrupt
motive of passion or interest.


(h) Never to reject, for any consideration personal to
himself or herself, the cause of the defenseless or the
oppressed.


(i) To cooperate and participate in any disciplinary
investigation or other regulatory or disciplinary proceeding
pending against himself or herself.  However, this
subdivision shall not be construed to deprive an attorney of
any privilege guaranteed by the Fifth Amendment to the
Constitution of the United States, or any other
constitutional or statutory privileges.  This subdivision
shall not be construed to require an attorney to cooperate
with a request that requires  him or her to waive any
constitutional or statutory privilege or to comply with a
request for information or other matters within an
unreasonable period of time in light of the time constraints
of the attorney's practice.  Any exercise by an attorney of
any constitutional or statutory privilege shall not be used
against the attorney in a regulatory or disciplinary
proceeding against him or her.


(j) To comply with the requirements of Section 6002.1.


(k) To comply with all conditions attached to any
disciplinary probation, including a probation imposed with
the concurrence of the attorney.


(l) To keep all agreements made in lieu of disciplinary
prosecution with the agency charged with attorney
discipline.
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(m) To respond promptly to reasonable status inquiries of
clients and to keep clients reasonably informed of
significant developments in matters with regard to which
the attorney has agreed to provide legal services.


(n) To provide copies to the client of certain documents
under time limits and as prescribed in a rule of professional
conduct which the board shall adopt.


(o) To report to the agency charged with attorney
discipline, in writing, within 30 days of the time the
attorney has knowledge of any of the following:


(1) The filing of three or more lawsuits in a 12-month
period against the attorney for malpractice or other
wrongful conduct committed in a professional
capacity. 


(2) The entry of judgment against the attorney in a
civil action for fraud, misrepresentation, breach of
fiduciary duty, or gross negligence committed in a
professional capacity.


(3) The imposition of judicial sanctions against the
attorney, except for sanctions for failure to make
discovery or monetary sanctions of less than one
thousand dollars ($1,000).


(4) The bringing of an indictment or information
charging a felony against the attorney.


(5) The conviction of the attorney, including any
verdict of guilty, or plea of guilty or no contest, of a
felony, or a misdemeanor committed in the course of
the practice of law, or in a manner in which a client of
the attorney was the victim, or a necessary element of
which, as determined by the statutory or common law
definition of the misdemeanor, involves improper
conduct of an attorney, including dishonesty or other
moral turpitude, or an attempt or a conspiracy or
solicitation of another to commit a felony or a
misdemeanor of that type.


(6) The imposition of discipline against the attorney by
a professional or occupational disciplinary agency or
licensing board, whether in California or elsewhere.


(7) Reversal of judgment in a proceeding based in
whole or in part upon misconduct, grossly incompetent
representation, or willful misrepresentation by an
attorney.


(8) As used in this subdivision, "against the attorney"
includes claims and proceedings against any firm of
attorneys for the practice of law in which the attorney
was a partner at the time of the conduct complained of
and any law corporation in which the attorney was a
shareholder at the time of the conduct complained of


unless the matter has to the attorney's knowledge
already been reported by the law firm or corporation.


(9) The State Bar may develop a prescribed form for
the making of reports required by this section, usage
of which it may require by rule or regulation.


(10) This subdivision is only intended to provide that
the failure to report as required herein may serve as
a basis of discipline. (Origin: Code Civ. Proc., §282.
Amended by Stats. 1985, ch. 453; Stats. 1986, ch.
475; Stats. 1988, ch. 1159; Stats. 1990, ch. 1639;
Stats. 1999, ch. 221; Stats. 1999, ch. 342; Stats.
2001, ch. 24; Stats. 2003, ch. 765, operative July 1,
2004.)


§6068.11. Attorneys: Defense of Insureds, State
Bar Study


(a) The Legislature finds and declares that the opinion in
State Farm Mutual Auto Insurance Company v. Federal
Insurance Company (1999) 72 Cal. App. 4th 1422, raises
issues concerning the relationship between an attorney and
an insurer when the attorney is retained by the insurer to
represent the insured.  These issues involve both the Rules
of Professional Conduct for attorneys and procedural issues
affecting the conduct of litigation.


(b) The board in consultation with representatives of
associations representing the defense bar, the plaintiffs bar,
the insurance industry and the Judicial Council, shall
conduct a study concerning the legal and professional
responsibility issues that may arise as a result of the
relationship between an attorney and an insurer when the
attorney is retained by the insurer to represent an insured,
and subsequently, the attorney is retained to represent a
party against another party insured by the insurer.  The
board shall prepare a report that identifies and analyzes the
issues and, if appropriate, provides recommendations for
changes to the Rules of Professional Conduct and relevant
statutes.  The board shall submit the report to the
Legislature and the Supreme Court of California on or
before July 1, 2002.


(c) This section shall remain in effect only until January 1,
2003, and as of that date is repealed, unless a later enacted
statute, that is enacted before January 1, 2003, deletes or
extends that date.  (Added by Stats. 2000, ch. 472.
Amended by Stats. 2001, ch. 438.)


§6069. Authorization for Disclosure of Financial
Records; Subpoena; Notice; Review 


(a) Every member of the State Bar shall be deemed by
operation of this law to have irrevocably authorized the
disclosure to the State Bar and the Supreme Court pursuant
to section 7473 of the Government Code of any and all
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financial records held by financial institutions as defined in
subdivisions (a) and (b) section 7465 of the Government
Code pertaining to accounts which the member must
maintain in accordance with the Rules of Professional
Conduct; provided that no such financial records shall be
disclosed to the State Bar without a subpoena therefor
having been issued pursuant to section 6049 of this code,
and further provided that the board of governors shall by
rule provide notice to the member similar to that notice
provided for in subdivision (d) of section 7473 of the
Government Code. Such notice may be sent by mail
addressed to the member's current office or other address
for State Bar purposes as shown on the member's
registration records of the State Bar.


The State Bar shall, by mail addressed to the member's
current office or other address for State Bar purposes as
shown on the member's registration records of the State
Bar, notify its members annually of the provisions of this
subdivision (a).


(b) With regard to the examination of all financial records
other than those mentioned in subdivision (a) of this
section, held by financial institutions as defined in
subdivisions (a) and (b) of section 7465 of the Government
Code, no such financial records shall be disclosed to the
State Bar without a subpoena therefor having been issued
pursuant to section 6049 of this code and the board of
governors shall by rule provide for service of a copy of the
subpoena on the customer as defined in subdivision (d) of
section 7465 of the Government Code and an opportunity
for the customer to move the board or committee having
jurisdiction to quash the subpoena prior to examination of
the financial records. Review of the actions of the board or
any committee on such motions shall be had only by the
Supreme Court in accordance with the procedure
prescribed by the court. Service of a copy of any subpoena
issued pursuant to this subdivision (b) may be made on a
member of the State Bar by mail addressed to the member's
current office or other address for State Bar purposes as
shown on the member's registration records of the State
Bar. If the customer is other than a member, service shall
be made pursuant to Chapter 4 (commencing with section
413.10) of Title 5 of Part 2 of the Code of Civil Procedure,
except that service may be made by an employee of the
State Bar.


(c) For purposes of this section, "member of the State Bar"
or "member" means every member of the State Bar, law
firm in California of which a member of the State Bar is a
member, and law corporation within the meaning of Article
10 of Chapter 4 of Division 3 of this code. (Added by Stats.
1976, ch. 1320; Amended by Stats. 1978, ch. 1346.)


ARTICLE 4.5
MANDATORY CONTINUING LEGAL EDUCATION


§6070. Establishment and Administration;
Adoption of Rule by Supreme Court 


(a) The State Bar shall request the California Supreme
Court to adopt a rule of court authorizing the State Bar to
establish and administer a mandatory continuing legal
education program. The rule that the State Bar requests the
Supreme Court to adopt shall require that, within
designated 36-month periods, all active members of the
State Bar shall complete at least 25 hours of legal
education activities approved by the State Bar or offered by
a State Bar approved provider, with  four of those hours in
legal ethics.  A member of the State Bar who fails to satisfy
the mandatory continuing legal education requirements of
the program authorized by the Supreme Court rule shall be
enrolled as an inactive member pursuant to rules adopted
by the Board of Governors of the State Bar.


(b) For purposes of this section, statewide associations of
public agencies and incorporated, nonprofit professional
associations of attorneys, shall be certified as State Bar
approved providers upon completion of an appropriate
application process to be established by the State Bar. The
certification may be revoked only by majority vote of the
board, after notice and hearing, and for good cause shown.
Programs provided by the California District Attorneys
Association or the California Public Defenders
Association, or both, including, but not limited to,
programs provided pursuant to Title 1.5 (commencing with
Section 11500) of Part 4 of the Penal Code, are deemed to
be legal education activities approved by the State Bar or
offered by a State Bar approved provider.


(c) Notwithstanding the provisions of subdivision (a),
officers and elected officials of the State of California, and
full-time professors at law schools accredited by the State
Bar of California, the American Bar Association, or both,
shall be exempt from the provisions of this section. Full-
time employees of the State of California, acting within the
scope of their employment, shall be exempt from the
provisions of this section. Nothing in this section shall
prohibit the State of California, or any political subdivision
thereof, from establishing or maintaining its own
continuing education requirements for its employees.


(d) The State Bar shall provide and encourage the
development of low-cost programs and materials by which
members may satisfy their continuing education
requirements.  Special emphasis shall be placed upon the
use of internet capabilities and computer technology in the
development and provision of no-cost and low-cost
programs and materials.  Towards this purpose, the State
Bar shall ensure that by July 1, 2000, any member
possessing or having access to the internet or specified
generally available computer technology shall be capable
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of satisfying the full self-study portion of his or her MCLE
requirement at a cost of fifteen dollars ($15) per hour or
less.  (Added by Stats. 1989, ch. 1425. Amended by Stats.
1999, ch. 342.)


[Publisher’s Note: The following paragraph concerns
mandatory continuing legal education and was added by
Stats. 1999, ch. 342, but not codified.  It is provided below
for your information.  See also, Appendix C for MCLE
Rules and Regulations and additional information
regarding MCLE requirement.]


SEC. 10.  The Legislature finds and declares that it is in the
public interest to continue the mandatory continuing legal
education requirements for attorneys licensed to practice
law.  The Legislature further finds and declares that
officers and elected officials of the State of California, and
their full-time employees undergo ongoing continuing legal
education in their review of the implementation of current
statutes and regulations, including any court interpretation
of a statute or regulation, and in their consideration and
analysis of proposed changes in those statutes and
regulations, thereby warranting their exemption from the
requirements of Section 6070 of the Business and
Professions Code.  The Legislature also finds and declares
that full-time law professors at accredited law schools also
undergo ongoing continuing legal education in their review
of the statutes and regulations of this state, including any
court interpretation of a statute or regulation, thereby
warranting their exemption from the requirements of
Section 6070 of the Business and Professions Code.


§6071. Legal Education in Remedies Available for
Civil Rights Violations; Amendment of Rule by
Supreme Court 


(a) The State Bar shall request the California Supreme
Court to amend Rule of Court 958, relating to the
mandatory continuing education program, to provide that
one hour of the mandatory eight hours of legal education
activities in legal ethics or law practice management,
instead, may be satisfied by one hour of legal education
activity in the civil and criminal remedies available for civil
rights violations.


(b) This section shall not affect the requirement that all
active members of the State Bar complete at least four
hours of legal education activity in ethics within designated
36-month periods. (Added by Stats. 1991, ch. 607.)


ARTICLE 4.7
CONTRACTS FOR LEGAL SERVICES


§6072. Pro Bono Legal Services Certification;
Failure to Comply, Considerations; Definitions


(a) A contract with the state for legal services that exceeds
fifty thousand dollars ($50,000) shall include a certification
by the contracting law firm that the firm agrees to make a
good faith effort to provide, during the duration of the
contract, a minimum number of hours of pro bono legal
services during each year of the contract equal to the lesser
of either (1) 30 multiplied by the number of full-time
attorneys in the firm's offices in the state, with the number
of hours prorated on an actual day basis for any contract
period of less than a full year or (2) 10 percent of its
contract with the state. “Ten percent of the contract”  shall
mean the number of hours equal to 10 percent of the
contract amount divided by the average billing rate of the
firm.


(b) Failure to make a good faith effort may be cause for
nonrenewal of a state contract for legal services and may be
taken into account when determining the award of future
contracts with the state for legal services.  If a firm fails to
provide the hours of pro bono legal services set forth in its
certification, the following factors shall be considered in
determining whether the firm made a good faith effort:


(1) The actual number of hours of pro bono legal
services provided by the firm during the term of the
contract.


(2) The firm's efforts to obtain pro bono legal work
from legal services programs, pro bono programs,
and other relevant communities or groups.


(3) The firm's history of providing pro bono legal
services, or other activities of the firm that evidence
a good faith effort to provide pro bono legal services,
such as the adoption of a pro bono policy or the
creation of a pro bono committee.


(4) The types of pro bono legal services provided,
including the quantity and complexity of cases as
well as the nature of the relief sought.


(5) The extent to which the failure to provide the
hours of pro bono legal services set forth in the
certification is the result of extenuating circumstances
unforseen at the time of the certification.


(c) In awarding a contract with the state for legal services
that exceeds fifty thousand dollars ($50,000), the awarding
department shall consider the efforts of a potential
contracting law firm to provide, during the 12-month
period prior to award of the contract, the minimum number
of hours of pro bono legal services described in subdivision
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(a).  Other things being equal, the awarding department
shall award a contract for legal services to firms that have
provided, during the 12-month period prior to award of the
contract, the minimum number of hours of pro bono legal
services described in subdivision (a).


(d) As used in this section, "pro bono legal services" means
the provision of legal services either:


(1) Without fee or expectation of fee to either:


(A) Persons who are indigent or of limited means.


(B) Charitable, religious, civic, community,
governmental, and educational organizations in
matters designed primarily to address the economic,
health, and social needs of persons who are indigent
or of limited means.


(2) At no fee or substantially reduced fee to groups or
organizations seeking to secure or protect civil rights,
civil liberties, or public rights.


(e) Nothing in this section shall subject a contracting law
firm that fails to provide the minimum number of hours of
pro bono legal services described in subdivision (a) to civil
or criminal liability, nor shall that failure be grounds for
invalidating an existing contract for legal services.


(f) This article shall not apply to state contracts with, or
appointments made by the judiciary of, an attorney, law
firm, or organization for the purposes of providing legal
representation to low- or middle-income persons, in either
civil, criminal, or administrative matters.


(g) This article shall not apply to contracts entered into
between the state and an attorney or law firm if the legal
services contracted for are to be performed outside the
State of California.


(h) The provisions of this article shall become operative on
January 1, 2003.  (Added by Stats. 2001, ch. 880, operative
on January 1, 2003.  Amended by Stats. 2002, ch. 137.)


[Publisher’s Note: The following paragraphs concern pro
bono legal services as a professional responsibility and
were added by Stats. 2001, ch. 880, but not codified.  They
are provided below for your information.]


SECTION 1.  The Legislature hereby finds and declares all
of the following:


(a) The provision of pro bono legal services is the
professional responsibility of California attorneys as an
integral part of the privilege of practicing law in this state.


(b) Each year, thousands of Californians, particularly those
of limited means, must rely on pro bono legal services in
order to exercise their fundamental right of access to justice


in California. Without access to pro bono services, many
Californians would be precluded from pursuing important
legal rights and protections.


(c) In recent years, many law firms in California have been
fortunate to experience a robust increase in average
attorney income.  However, during the same time period,
there has regrettably been a decline in the average number
of pro bono services being rendered by attorneys in this
state.


(d) Without legislative action to bolster pro bono activities,
there is a serious risk that the provision of critical pro bono
legal services will continue to substantially decrease.


SEC. 2.  It is the intent of the Legislature to do the
following:


(a) To reaffirm the importance and integral public function
of  California attorneys and law firms striving to provide
reasonable levels of pro bono legal services to Californians
who need those services.


(b) To strengthen the state's resolve to ensure that all
Californians, especially those of limited means, have an
effective means to exercise their fundamental right of
access to the courts.


ARTICLE 5
DISCIPLINARY AUTHORITY OF THE


BOARD OF GOVERNORS


§6075. Method as Alternative and Cumulative 


In their relation to the provisions of Article 6, concerning
the disciplinary authority of the courts, the provisions of
this article provide a complete alternative and cumulative
method of hearing and determining accusations against
members of the State Bar.


§6076. Rules of Professional Conduct ;
Formulation 


With the approval of the Supreme Court, the Board of
Governors may formulate and enforce rules of professional
conduct for all members of the bar in the State. (Origin:
State Bar Act, §25.)


§6076.5 Initiative Measures; Changes in Rules of
Professional Conduct; Procedure 


(a) With the approval of the Supreme Court, the members
of the State Bar may formulate by initiative, pursuant to the
provisions of this section, rules of professional conduct for
all members of the bar in the state.
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(b) Only active members of the State Bar shall be
proponents of initiative measures pursuant to this section.


(c) Prior to the circulation of any initiative petition for
signatures, the proponents shall file the text of the proposed
initiative measure with both the Secretary of the State Bar
and the Clerk of the Supreme Court.


(d) Upon receipt of the text of a proposed initiative
measure, the secretary shall prepare a summary of the chief
purposes and points of the proposed initiative measure. The
summary shall give a true and impartial statement of the
purpose of the measure in such language that it shall not be
an argument or likely to create prejudice either for or
against the measure. The secretary shall provide a copy of
the summary to the proponents within 30 days after receipt
of the final version of the proposed measure. If during the
30-day period the proponents submit amendments, other
than technical, nonsubstantive amendments, to the final
version of such measure, the secretary shall provide a copy
of the summary to the proponents within 30 days after
receipt of such amendments.


(e) The proponents of any proposed initiative measure
shall, prior to its circulation, place upon each section of the
petition, above the text of the measure and across the top of
each page of the petition on which signatures are to appear,
in boldface type not smaller than 12-point, the summary
prepared by the secretary.


(f) All such initiative petitions shall have printed across the
top thereof in 12-point boldface type the following:
Initiative measure to be submitted directly to the members
of the State Bar of California."


(g) Any initiative petition may be presented in sections, but
each section shall contain a full and correct copy of the title
and text of the proposed measure.


(h) The petition sections shall be designed so that each
signer shall personally affix his or her:


(1) Signature;


(2) Printed name;


(3) State Bar membership number; and


(4) Principal office address for the practice of law.


Only a person who is an active member of the State Bar
at the time of signing the petition is entitled to sign it.


The number of signatures attached to each section shall
be at the discretion of the person soliciting the signatures.


(i) Any member of the State Bar, or employee or agent
thereof, may circulate an initiative petition anywhere within
the state.


Any person circulating a petition may sign the section he or
she is circulating if he or she is otherwise qualified to do
so.


(j) Each section shall have attached thereto the affidavit of
the person soliciting the signatures stating:


(1) The qualifications of the solicitor;


(2) That the signatures affixed to the section were
made in his or her presence;


(3) That to the best of his or her knowledge and belief,
each signature is the genuine signature of the person
whose name it purports to be;


(4) That to the best of his or her knowledge and belief,
each State Bar membership number is the genuine
membership number of the person whose number it
purports to be; and


(5) The dates between which all signatures were
obtained. The affidavit shall be verified free of charge
by any officer authorized to administer oaths.


Petitions so verified shall be prima facie evidence that the
signatures thereon are genuine and that the persons signing
are active members of the State Bar. Unless and until it be
otherwise proven upon official investigation, it shall be
presumed that the petition presented contains the signatures
of the requisite number of active members of the State Bar.


(k) All sections of the petition shall be filed with the
Secretary of the State Bar within 180 days after the date
upon which the secretary mailed or delivered to the
proponents a copy of the summary specified in subdivision
(d), but all sections circulated in any State Bar district shall
be filed at the same time.


(l) No initiative measure shall be submitted to the members
of the State Bar for a vote unless with regard to each State
Bar district the petition has been signed by at least 20
percent of the number of active members whose principal
office for the practice of law was within the district as of
the January 1 preceding the date upon which all sections of
the petition from all State Bar districts were filed with the
secretary.


(m) The secretary shall promptly determine the total
number of signatures from each State Bar district affixed to
the petition. If the total number of signatures from any
State Bar district is less than the number required by
subdivision (l), the secretary shall so notify the proponents
and no further action shall be taken in regard to the
petition. If the total number of signatures from each and
every State Bar district is equal to or greater than the
number required by subdivision (l), the secretary shall
verify the names and State Bar membership numbers, and
may, in his discretion, verify the office addresses and
signatures of the persons who signed the petition. If the
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total number of verified signers of the petition from any
State Bar district is less than the number required by
subdivision (l), the secretary shall so notify the proponents
and no further action shall be taken in regard to the
petition. If the total number of verified signers of the
petition from each and every State Bar district is equal to
or greater than the number required by subdivision (l), the
secretary shall cause the initiative measure to be submitted
within 90 days to all of the active members of the State Bar
for mail vote pursuant to such rules and regulations as the
board may from time to time prescribe.


(n) The board of governors, without petition, may also
direct the secretary to cause an initiative measure
embodying a rule of professional conduct formulated by
the board to be submitted to all of the active members of
the State Bar for mail vote in accordance with the rules and
regulations prescribed by the board.


(o) If a majority of the active members of the State Bar fail
to approve the initiative measure, the secretary shall so
notify the proponents and the Clerk of the Supreme Court.


If a majority of the active members of the State Bar
approve the initiative measure, the secretary shall cause the
measure to be submitted to the Supreme Court for its
consideration as a rule of professional conduct.


(p) The rules of professional conduct submitted to the
Supreme Court pursuant to the provisions of this section,
when approved by the Supreme Court, shall have the same
force and effect as the rules of professional conduct
formulated by the board of governors and approved by the
Supreme Court pursuant to sections 6076 and 6077.
(Added by Stats. 1977, ch. 478.)


§6077. Rules of Professional Conduct—Sanctions
for their Violation 


The rules of professional conduct adopted by the board,
when approved by the Supreme Court, are binding upon all
members of the State Bar.


For a wilful breach of any of these rules, the board has
power to discipline members of the State Bar by reproval,
public or private, or to recommend to the Supreme Court
the suspension from practice for a period not exceeding
three years of members of the State Bar. (Origin: State Bar
Act, §29. Amended by Stats. 1957, ch. 1249.)


§6077.5 Attorney Collection Agencies 


An attorney and his or her employees who are employed
primarily to assist in the collection of a consumer debt
owed to another, as defined by Section 1788.2 of the Civil
Code, shall comply with all of the following:


(a) The obligations imposed on debt collectors pursuant to
Article 2 (commencing with Section 1788.10) of Title 1.6C
of Part 4 of Division 3 of the Civil Code.


(b) Any employee of an attorney who is not a member of
the State Bar of California, when communicating with a
consumer debtor or with any person other than the debtor
concerning a consumer debt, shall identify himself or
herself, by whom he or she is employed, and his or her title
or job capacity.


(c) Without the prior consent of the debtor given directly to
the attorney or his or her employee or the express
permission of a court of competent jurisdiction, an attorney
or his or her employee shall not communicate with a debtor
in connection with the collection of any debt at any unusual
time or place, or time or place known, or which should be
known, to be inconvenient to the debtor. In the absence of
knowledge of circumstances to the contrary, an attorney or
his or her employee shall assume that the convenient time
for communicating with the debtor is after 8 a.m. and
before 9 p.m., local time at the consumer's location.


(d) If a debtor notifies an attorney or his or her employee
in writing that the debtor refuses to pay a debt or that the
debtor wishes the attorney or his or her employee to cease
further communications with the debtor, the attorney or his
or her employee shall not communicate further with the
debtor with respect to such debt, except as follows:


(1) To advise the debtor that the attorney or his or her
employee's further efforts are being terminated.


(2) To notify the debtor that the attorney or his or her
employee or creditor may invoke specific remedies
which are ordinarily invoked by such attorney or
creditor.


(3) Where applicable, to notify the debtor that the
attorney or creditor intends to invoke his or her
specific remedy.


(4) Where a suit has been filed or is about to be filed
and the debtor is not represented by counsel or has
appeared in the action on the debt in propria persona.


For the purpose of this section, "debtor" includes the
debtor's spouse, parent, or guardian, if the debtor is
a minor, executor, or administrator.


(e) An attorney or his or her employee shall not take or
threaten to take any nonjudicial action to effect disposition
or disablement of property if (1) there is no present right to
possession of the property claimed as collateral through an
enforceable security interest; (2) there is no present
intention to take possession of the property; or (3) the
property is exempt by law from that disposition or
disablement.
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(f) An attorney or his or her employee shall not cause
charges to be made to any person for communications, by
concealment of the true purposes of the communication.
The charges include, but are not limited to, collect
telephone calls and telegram fees.


(g) Within five days after the initial communication with a
debtor in connection with the collection of any unsecured
debt, an attorney or his or her employee shall, unless the
following information is contained in the initial
communication or the debtor has paid the debt, send the
debtor a written notice containing the following:


(1) The amount of the debt.


(2) The name of the creditor to whom the debt is
owed.


(3) A statement that unless the debtor, within 30 days
receipt of the notice, disputes the validity of the debt
or any portion thereof, the debt will be assumed to be
valid by the attorney or his or her employee.


(4) A statement that if the debtor notifies the debt
collector in writing within the 30-day period that the
debt, or any portion thereof, is disputed, the attorney
or his or her employee will obtain a writing, if any
exists, evidencing the debt or a copy of the judgment
against the debtor and a copy of such writing or
judgment will be mailed to the debtor by the attorney
or his or her employee.


(5) A statement that, upon the debtor's written request
within the 30-day period, the attorney or his or her
employee will provide the debtor the name and
address of the original creditor, if different from the
current creditor.


If the debtor notifies the attorney or his or her
employee in writing within the 30-day period
described in this section that the debt or any portion
thereof is disputed, or that the debtor requests the
name and address of the original creditor, the attorney
and his or her employee shall cease collection of the
debt or any disputed portion thereof, except for filing
suit thereon, until the attorney obtains a writing, if any
exists, evidencing the debt or a copy of a judgment or
the name and address of the original creditor, and a
copy of such writing or judgment or the name and
address of the original creditor is mailed to the debtor
by the attorney or his or her employee.


(h) If any debtor owes multiple debts and makes any single
payment to any attorney or his or her employee with
respect to the debts, the attorney may not apply such
payment to any debt which is disputed by the debtor and,
where applicable, shall apply such payment in accordance
with the debtor's directions.


(i) A willful breach of this section constitutes cause for the
imposition of discipline of the attorney in accordance with
section 6077. (Added by Stats. 1984, ch. 118.)


  
§6078. Power to Discipline and Reinstate 


After a hearing for any of the causes set forth in the laws of
the State of California warranting disbarment, suspension
or other discipline, the board has the power to recommend
to the Supreme Court the disbarment or suspension from
practice of members or to discipline them by reproval,
public or private, without such recommendation.


The board may pass upon all petitions for reinstatement.
(Origin: State Bar Act, §26.)


 
§6079. (Origin: State Bar Act, §34; Repealed by Stats.
1984, ch. 1355.)


§6079. Disciplinary Proceeding Heard By Retired
Judge; Compensation 


(a) As used in this section a "retired judge" means a former
judge of a court of record who has a vested interest under
the Judges' Retirement Law (Chapter 11 (commencing with
Section 75000) of Title 8 of the Government Code). The
judge may be an active or inactive member of the State Bar
of California.


(b) Subject to the availability of a retired judge as provided
in this section, the trial in a State Bar disciplinary
proceeding shall be heard by a retired judge if the presiding
referee of the State Bar Court or his or her designee
determines that the matter or proceeding is complex, or that
trial is likely to be in excess of one day, or the
circumstances dictate that it cannot be heard by volunteer
referees without a likelihood of undue delay or burden to
the State Bar Court, the complainant, or the respondent.
When a decision to have a retired judge has been made, the
Clerk of the State Bar Court shall immediately notify the
Director of the Administrative Office of the Courts of that
fact and the date set for hearing. The Director of the
Administrative Office of the Courts shall, on an expedited
basis, provide the name of a retired judge to the Clerk of
the State Bar Court who shall seek to retain the services of
the retired judge to hear the matter. The name of the retired
judge shall be provided by the Director of the
Administrative Office of the Courts from a list of qualified
retired judges, rotated sequentially, and categorized by
geographical areas of the state. The Judicial Council may
provide by rule for standards and the identification of
priority uses of retired judges, first considering the needs
of the court system.
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(c) In any case in which the retired judge cannot be
retained, the presiding referee of the State Bar Court or his
or her designee shall assign a referee to hear the matter.
The referee shall be compensated for his or her services.


(d) The retired judge or referee assigned shall hear the
matter at the time fixed therefor or if good cause appears
for changing the time previously fixed, he or she shall fix
a time for hearing in accordance with the Rules of
Procedure of the State Bar and hear the matter at the time
so fixed. The retired judge or referee assigned to the case
shall hear and make decisions with respect to the matter in
accordance with the Rules of Procedure of the State Bar.


(e) Compensation of retired judges for services pursuant to
this section shall be at a published rate, and provided by the
State Bar. The compensation shall be no less than the rates
for judicial arbitration services specified in subdivision (b)
of Section 1141.18 of the Code of Civil Procedure.
Compensation paid to a retired judge for services pursuant
to this section shall be in addition to any retirement
allowance paid to that retired judge.


(f) The Director of the Administrative Office of the Courts
shall adopt procedures and minimum standards for the
selection of retired judges applying to serve pursuant to this
section. It is the intent of the Legislature that the standards
shall include criteria relating to (1) expertise and
experience in the discipline of professional licensees or
matters relating to professional negligence, or equivalent
matters; (2) familiarity with broad areas of law; (3)
willingness and availability to handle disciplinary matters
on a regular basis or for a minimum period; and (4) lack of
a record of public disciplinary sanctions in the State of
California or in other jurisdictions. (Added by Stats. 1986,
ch. 1114. Repealed by Stats. 1988, ch. 1159. See §6079.1,
subd. (i) for power and duties of judges and referees
appointed prior to July 1, 1989.)


§6079.1 State Bar Court Hearing Judges 


(a) The Supreme Court shall appoint a presiding judge of
the State Bar Court.  In addition, five hearing judges shall
be appointed, two by the Supreme Court, one by the
Governor, one by the Senate Committee on Rules, and one
by the Speaker of the Assembly, to efficiently decide any
and all regulatory matters pending before the Hearing
Department of the State Bar Court.  The presiding judge
and all other judges of that department shall be appointed
for a term of six years and may be reappointed for
additional six-year terms.  Any judge appointed under this
section shall be subject to admonition, censure, removal, or
retirement by the Supreme Court upon the same grounds as
provided for judges of courts of record of this state.


(b) Judges of the State Bar Court appointed under this
section shall not engage in the private practice of law.  The


State Bar Court shall be broadly representative of the
ethnic, sexual, and racial diversity of the population of
California and composed in accordance with Sections
11140 and 11141 of the Government Code.  Each judge:


(1) Shall have been a member of the State Bar for at
least five years.


(2) Shall not have any record of the imposition of
discipline as an attorney in California or any other
jurisdiction.


(3) Shall meet such other requirements as may be
established by subdivision (d) of Section 12011.5 of
the Government Code.


(c) Applicants for appointment or reappointment as a State
Bar Court judge shall be screened by an applicant
evaluation committee as directed by the Supreme Court.
The committee, appointed by the Supreme Court, shall
submit evaluations and recommendations to the appointing
authority and the Supreme Court as provided in Rule 961
of the California Rules of Court, or as otherwise directed
by the Supreme Court.  The committee shall submit no
fewer than three recommendations for each available
position.


(d) For judges appointed pursuant to this section or Section
6086.65, the board shall fix and pay reasonable
compensation and expenses and provide adequate
supporting staff and facilities. Hearing judges shall be paid
91.3225 percent of the salary of a superior court judge.
The presiding judge shall be paid the same salary as a
superior court judge. 


(e) From among the members of the State Bar or retired
judges, the Supreme Court or the board may appoint pro
tempore judges to decide matters in the Hearing
Department of the State Bar Court when a judge of the
State Bar Court is unavailable to serve without undue delay
to the proceeding.  Subject to modification by the Supreme
Court, the board may set the qualifications, terms, and
conditions of service for pro tempore judges and may, in its
discretion, compensate some or all of them out of funds
appropriated by the board for this purpose.


(f) A judge or pro tempore judge appointed under this
section shall hear every regulatory matter pending in the
Hearing Department of the State Bar Court as to which the
taking of testimony or offering of evidence at trial has not
commenced, and when so assigned, shall sit as the sole
adjudicator, except for rulings that are to be made by the
presiding judge of the State Bar Court or referees of other
departments of the State Bar Court.


(g) Any judge or pro tempore judge of the State Bar Court
as well as any employee of the State Bar assigned to the
State Bar Court shall have the same immunity that attaches
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to judges in judicial proceedings in this state.  Nothing in
this subdivision limits or alters the immunities accorded the
State Bar, its officers and employees, or any judge or
referee of the State Bar Court as they existed prior to
January 1, 1989.  This subdivision does not constitute a
change in, but is cumulative with, existing law.


(h) Nothing in this section shall be construed to prohibit the
board from appointing persons to serve without
compensation to arbitrate fee disputes under Article 13
(commencing with Section 6200) of this chapter or to
monitor the probation of a member of the State Bar,
whether those appointed under Section 6079, as added by
Chapter 1114 of the Statutes of 1986, serve in the State Bar
Court or otherwise. (Added by Stats. 1999, ch. 221.
Amended by Stats. 2000, ch. 246; Stat. 2002, ch. 784.)


§6079.4 Privilege; Exercise of Not Deemed Failure
to Cooperate 


The exercise by an attorney of his or her privilege under
the Fifth Amendment to the Constitution of the United
States, or of any other constitutional or statutory privileges
shall not be deemed a failure to cooperate within the
meaning of subdivision (i) of Section 6068. (Added by
Stats. 1990, ch. 1639.)


§6079.5 Chief Trial Counsel; Appointment; Term;
Qualifications 


(a) The board shall appoint a lawyer admitted to practice in
California to serve as chief trial counsel. He or she shall be
appointed for a term of four years and may be reappointed
for additional four-year periods. He or she shall serve at the
pleasure of the board. He or she shall not engage in private
practice. The State Bar shall notify the Senate Rules
Committee and the Senate and Assembly Judiciary
Committees within seven days of the dismissal or hiring of
a chief trial counsel.


The appointment of the Chief Trial Counsel is subject to
confirmation by the Senate, and the time limits prescribed
in Section 1774 of the Government Code for Senate
confirmation and for service in office are applicable to the
appointment.


He or she shall report to and serve under the Regulation,
Admissions, and Discipline Oversight Committee of the
Board of Governors of the State Ba or its successor
committee on attorney discipline, and shall not serve under
the direction of the chief executive officer.


(b) The chief trial counsel shall have the following
qualifications:


(1) Be an attorney licensed to practice in the State of
California, be in good standing and shall not have
committed any disciplinary offenses in California or
any other jurisdiction.


(2) Have a minimum of five years of experience in the
practice of law, including trial experience, with law
practice in broad areas of the law.


(3) Have a minimum of two years of prosecutorial
experience or similar experience in administrative
agency proceedings or disciplinary agencies.


(4) Have a minimum of two years of experience in an
administrative role, overseeing staff functions.


The board may except an appointee from any of the above
qualifications for good cause upon a determination of
necessity to obtain the most qualified person.


On or after July 1, 1987, the chief trial counsel may, as
prescribed by the Supreme Court, petition the court for a
different disposition of a matter than the recommendations
of the review department or the board to the court. (Added
by Stats. 1986, ch. 1114.  Amended by Stats. 2002, ch.
415, effective September 9, 2002.)


§6080. Records 


The board shall keep a record of all disciplinary
proceedings. In all disciplinary proceedings resulting in a
recommendation to the Supreme Court for disbarment or
suspension, the board shall keep a transcript of the
evidence and proceedings therein and shall make findings
of fact thereon. The board shall render a decision to be
recorded in its minutes. In disciplinary proceedings in
which no discipline has been imposed, the records thereof
may be destroyed after 5 years. (Origin: State Bar Act, §26.
Amended by Stats. 1965, ch. 920.)


§6081. Report to Supreme Court 


Upon the making of any decision recommending the
disbarment or suspension from practice of any member of
the State Bar, the board shall immediately file a certified
copy of the decision, together with the transcript and the
findings, with the Clerk of the Supreme Court. Upon
enrolling a member as an inactive member pursuant to
section 6007 of this code, or upon terminating or refusing
to terminate such enrollment pursuant to such section the
board shall immediately give appropriate written notice to
the member and to the Clerk of the Supreme Court.
(Origin: State Bar Act, §26. Amended by Stats. 1957, ch.
737.)
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 §6081.1 Transcription of Oral Testimony 


Nothing in Sections 6080 and 6081 shall require the State
Bar Court to transcribe oral testimony unless ordered by
the Supreme Court or requested by a party at the party's
expense. (Added by Stats. 1988, ch. 1159.)


§6082. Review by Supreme Court 


Any person complained against and any person whose
reinstatement the board may refuse to recommend may
have the action of the board, or of any committee
authorized by it to make a determination on its behalf,
pursuant to the provisions of this chapter, reviewed by the
California Supreme Court or by a California Court of
Appeal in accordance with the procedure prescribed by the
California Supreme Court. (Origin: State Bar Act, §38.
Amended by Stats. 1988, ch. 1217.)


§6083. Petition to Review; Burden of Proof 


(a) A petition to review or to reverse or modify any
decision recommending the disbarment or suspension from
practice of a member of the State Bar may be filed with the
Supreme Court by the member within 60 days after the
filing of the decision recommending such discipline.


(b) A petition to review or to reverse or modify any
decision reproving a member of the State Bar, or any action
enrolling him as an inactive member pursuant to section
6007 of this code or refusing to restore him to active
membership, pursuant to such section may be filed with the
Supreme Court by the member within 60 days after service
upon him of notice of such decision or action.


(c) Upon such review the burden is upon the petitioner to
show wherein the decision or action is erroneous or
unlawful. (Origin: State Bar Act, §26. Amended by Stats.
1957, ch. 737.)


§6084. Order by Supreme Court 


(a) When no petition to review or to reverse or modify has
been filed by either party within the time allowed therefor,
or the petition has been denied, the decision or order of the
State Bar Court shall be final and enforceable. In any case
in which a petition to review or to reverse or modify is filed
by either party within the time allowed therefor, the
Supreme Court shall make such order as it may deem
proper in the circumstances. Nothing in this subdivision
abrogates the Supreme Court's authority, on its own
motion, to review de novo the decision or order of the State
Bar Court.


(b) Notice of such order shall be given to the member and
to the State Bar.


(c) A petition for rehearing may be filed within the time
generally provided for petitions for rehearing in civil cases.


(d) For willful failure to comply with a disciplinary order
or an order of the Supreme Court, or any part thereof, a
member may be held in contempt of court. The contempt
action may be brought by the State Bar in any of the
following courts:


(1) In the Los Angeles or San Francisco Superior
Court.


(2) In the superior court of the county of the member's
address as shown on current State Bar membership
records.


(3) In the superior court of the county where the act or
acts occurred.


(4) In the superior court of the county in which the
member's regular business address is located.


Changes of venue may be requested pursuant to the
applicable provisions of Title 4 (commencing with Section
392) of Part 2 of the Code of Civil Procedure. (Origin:
State Bar Act, §26. Amended by Stats. 1957, ch. 737;
Stats. 1988, ch. 1159.)


  
§6085. Rights of Person Complained Against 


Any person complained against shall be given fair,
adequate and reasonable notice and have a fair, adequate
and reasonable opportunity and right:


(a) To defend against the charge by the introduction of
evidence.


(b) To receive any and all exculpatory evidence from the
State Bar after the initiation of a disciplinary proceeding in
State Bar Court, and thereafter when this evidence is
discovered and available. This subdivision shall not require
the disclosure of mitigating evidence.


(c) To be represented by counsel.


(d) To examine and cross-examine witnesses.


(e) To exercise any right guaranteed by the State
Constitution or the United States Constitution, including
the right against self-incrimination.


He or she shall also have the right to the issuance of
subpoenas for attendance of witnesses to appear and testify
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or produce books and papers, as provided in this chapter.
(Origin: State Bar Act, §35. Amended by Stats. 1994, ch.
190;  Stats. 1999, ch. 221.)


§6085.5 Disciplinary Charges; Pleas to Allegations


There are three kinds of pleas to the allegations of a notice
of disciplinary charges or other pleading which initiates a
disciplinary proceeding against a member:


(a) Admission of culpability.


(b) Denial of culpability.


(c) Nolo contendere, subject to the approval of the State
Bar Court. The court shall ascertain whether the member
completely understands that a plea of nolo contendere shall
be considered the same as an admission of culpability and
that, upon a plea of nolo contendere, the court shall find the
member culpable. The legal effect of such a plea shall be
the same as that of an admission of culpability for all
purposes, except that the plea and any admissions required
by the court during any inquiry it makes as to the
voluntariness of, or the factual basis for, the pleas, may not
be used against the member as an admission in any civil
suit based upon or growing out of the act upon which the
disciplinary proceeding is based. (Added by Stats. 1996,
ch. 1104.)


§6086. Procedure 


The board of governors, subject to the provisions of this
chapter, may by rule provide the mode of procedure in all
cases of complaints against members. (Origin: State Bar
Act, §37.)


§6086.1 Disciplinary Proceeding Hearings and
Records Shall be Public 


(a) (1) Subject to subdivision (b), and except as otherwise
provided by law, hearings and records of original
disciplinary proceedings in the State Bar Court shall
be public, following a notice to show cause.


(2) Subject to subdivision (b), and except as otherwise
provided by law, hearings and records of the following
matters shall be public:


(A) Filings for involuntary inactive enrollment or
restriction under subdivision (a), (c), (d), or (e) of
Section 6007.


(B) Petitions for reinstatement under Section 6078.


(C) Proceedings for suspension or disbarment
under Section 6101 or 6102.


(D) Payment information from the Client Security
Fund pursuant to Section 6140.5.


(E) Actions to cease a law practice or assume a law
practice under Section 6180 or 6190.


(b) All disciplinary investigations are confidential until the
time that formal charges are filed and all investigations of
matters identified in paragraph (2) of subdivision (a) are
confidential until the formal proceeding identified in
paragraph (2) of subdivision (a) is instituted. This
confidentiality requirement may be waived under any of the
following exceptions:


(1) The member whose conduct is being investigated
may waive confidentiality.


(2) The Chief Trial Counsel or President of the State
Bar may waive confidentiality, but only when warranted
for protection of the public. Under those circumstances,
after private notice to the member, the Chief Trial
Counsel or President of the State Bar may issue, if
appropriate, one or more public announcements or
make information public confirming the fact of an
investigation or proceeding, clarifying the procedural
aspects and current status, and defending the right of
the member to a fair hearing. If the Chief Trial Counsel
or President of the State Bar for any reason declines to
exercise the authority provided by this paragraph, or
disqualifies himself or herself from acting under this
paragraph, he or she shall designate someone to act in
his or her behalf. Conduct of a member that is being
inquired into by the State Bar but that is not the subject
of a formal investigation shall not be disclosed to the
public.


(3) The Chief Trial Counsel or his or her designee may
waive confidentiality pursuant to Section 6044.5.


(c) Notwithstanding the confidentiality of investigations,
the State Bar shall disclose to any member of the public so
inquiring, any information reasonably available to it
pursuant to subdivision (o) of Section 6068, and to
Sections 6086.7, 6086.8, and 6101, concerning a member
of the State Bar which is otherwise a matter of public
record, including civil or criminal filings and dispositions.
(Added by Stats. 1990, ch. 1639, Stats. 1992, ch. 1265.)


§6086.2 State Bar Records 


All State Bar records pertaining to admissions,
membership, and the administration of the program
authorized by Article 14 of this chapter shall be available
to the Office of Trial Counsel and the Office of
Investigations for use in the investigation and prosecution
of complaints against members of the State Bar, except to
the extent that disclosure is prohibited by law. (Added by
Stats. 1988, ch. 1159.)
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§6086.5 State Bar Court; Establishment; Powers;
Rules 


The board of governors shall establish a State Bar Court, to
act in its place and stead in the determination of
disciplinary and reinstatement proceedings and proceedings
pursuant to subdivisions (b) and (c) of Section 6007 to the
extent provided by rules adopted by the board of governors
pursuant to this chapter. In these proceedings the State Bar
Court may exercise the powers and authority vested in the
board of governors by this chapter, including those powers
and that authority vested in committees of, or established
by, the board, except as limited by rules of the board of
governors within the scope of this chapter.


For the purposes of Sections 6007, 6043, 6049, 6049.2,
6050, 6051, 6052, 6077 (excluding the first sentence),
6078, 6080, 6081 and 6082, "board" includes the State Bar
Court.


Nothing in this section shall authorize the State Bar Court
to adopt rules of professional conduct or rules of
procedure.


The Executive Committee of the State Bar Court may
adopt rules of practice for the conduct of all proceedings
within its jurisdiction. These rules may not conflict with the
rules of procedure adopted by the board, unless approved
by the Supreme Court. (Added by Stats. 1965, ch. 973.
Amended by Stats. 1977, ch. 58; Stats. 1985, ch. 453;
Stats. 1988, ch. 1159.)


§6086.6  (Added by Stats. 1975, ch. 874. Repealed by
Stats. 1988, ch. 1159, operative July 1, 1989.)


§6086.65 State Bar Court Review Department 


(a) There is a Review Department of the State Bar Court,
that consists of the Presiding Judge of the State Bar Court
and two Review Department judges appointed by the
Supreme Court.  The judges of the Review Department
shall be nominated, appointed, and subject to discipline as
provided by subdivision (a) of Section 6079.1, shall be
qualified as provided by subdivision (b) of Section 6079.1,
and shall be compensated as provided for the presiding
judge by subdivision (d) of Section 6079.1.  However, the
two Review Department judges may be appointed to, and
paid as, positions occupying one-half the time and pay of
the presiding judge. Candidates shall be rated and screened
pursuant to Rule 961 of the California Rules of Court or as
otherwise directed by the Supreme Court.


(b) The Presiding Judge of the State Bar Court shall
appoint an Executive Committee of the State Bar Court of
no fewer than seven persons, including one person who has
never been a member of the State Bar or admitted to
practice law before any court in the United States.  The
Executive Committee may adopt rules of practice for the
operation of the State Bar Court as provided in Section
6086.5.   


(c) Any decision or order reviewable by the Review
Department and issued by a judge of the State Bar Court
appointed pursuant to Section 6079.1 may be reviewed
only upon timely request of a party to the proceeding and
not on the Review Department's own motion.  The standard
to be applied by the Review Department in reviewing a
decision, order, or ruling by a hearing judge fully disposing
of a proceeding is established in Rule 951.5 of the
California Rules of Court,  or as otherwise directed by the
Supreme Court.  (Added by Stats. 1999, ch. 221. Amended
by Stats. 2000, ch. 246.)


§6086.7 (Added by Stats. 1982, ch. 181.  Repealed by
Stats. 1990, ch. 483.)


§6086.7 Court Notification to State Bar for
Misconduct, Misrepresentation, Incompetent
Representation and Imposition of Sanctions 


(a) A court shall notify the State Bar of any of the
following: 


(1) A final order of contempt imposed against an
attorney that may involve grounds warranting
discipline under this chapter.  The court entering the
final order shall transmit to the State Bar a copy of the
relevant minutes, final order, and transcript, if one
exists.   


(2) Whenever a modification or reversal of a judgment
in a judicial proceeding is based in whole or in part on
the misconduct, incompetent representation, or willful
misrepresentation of an attorney.   


(3) The imposition of any judicial sanctions against an
attorney, except sanctions for failure to make
discovery or monetary sanctions of less than one
thousand dollars ($1,000).   


(4) The imposition of any civil penalty upon an
attorney pursuant to Section 8620 of the Family Code.


(b) In the event of a notification made under subdivision
(a) the court shall also notify the attorney involved that the
matter has been referred to the State Bar.
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(c) The State Bar shall investigate any matter reported
under this section as to the appropriateness of initiating
disciplinary action against the attorney.    (Added by Stats.
1990, ch. 483.  Amended by Stats. 2003, ch. 469.)


§6086.8 Reporting Requirements—Court, Insurers
and Attorneys 


(a) Within 20 days after a judgment by a court of this state
that a member of the State Bar of California is liable for
any damages resulting in a judgment against the attorney in
any civil action for fraud, misrepresentation, breach of
fiduciary duty, or gross negligence committed in a
professional capacity, the court which rendered the
judgment shall report that fact in writing to the State Bar of
California.


(b) Every claim or action for damages against a member of
the State Bar of California for fraud, misrepresentation,
breach of fiduciary duty, or negligence committed in a
professional capacity shall be reported to the State Bar of
California within 30 days of receipt by the admitted insurer
or licensed surplus brokers providing professional liability
insurance to that member of the State Bar.


(c) An attorney who does not possess professional liability
insurance shall send a complete written report to the State
Bar as to any settlement, judgment, or arbitration award
described in subdivision (b), in the manner specified in that
subdivision. (Added by Stats. 1986, ch. 475. Amended by
Stats. 1988, ch. 1159.)


§6086.9 (Added by Stats. 1986, ch. 1114.  Repealed,
effective January 1, 1992, by Stats. 1988, ch. 1159.)


§6086.10 Payment of Cost of Disciplinary
Proceedings
 
(a) Any order imposing a public reproval on a member of
the State Bar shall include a direction that the member shall
pay costs. In any order imposing discipline, or accepting a
resignation with a disciplinary matter pending, the Supreme
Court shall include a direction that the member shall pay
costs. An order pursuant to this subdivision is enforceable
both as provided in Section 6140.7 and as a money
judgment.


(b) The costs required to be imposed pursuant to this
section include all of the following:


(1) The actual expense incurred by the State Bar for
the original and copies of any reporter's transcript of
the State Bar proceedings, and any fee paid for the
services of the reporter.


(2) All expenses paid by the State Bar which would
qualify as taxable costs recoverable in civil
proceedings.


(3) The charges determined by the State Bar to be
"reasonable costs" of investigation, hearing, and review.
These amounts shall serve to defray the costs, other
than fees for the services of attorneys or experts, of the
State Bar in the preparation or hearing of disciplinary
proceedings, and costs incurred in the administrative
processing of the disciplinary proceeding and in the
administration of the Client Security Fund.


(c) A member may be granted relief, in whole or in part,
from an order assessing costs under this section, or may be
granted an extension of time to pay these costs, in the
discretion of the State Bar, upon grounds of hardship,
special circumstances, or other good cause.


(d) In the event an attorney is exonerated of all charges
following a formal hearing, he or she is entitled to
reimbursement from the State Bar in an amount determined
by the State Bar to be the reasonable expenses, other than
fees for attorneys or experts, of preparation for the hearing.


(e) In addition to other monetary sanctions as may be
ordered by the Supreme Court pursuant to Section 6086.13,
costs imposed pursuant to this section are penalties,
payable to and for the benefit of the State Bar of California,
a public corporation created pursuant to Article VI of the
California Constitution, to promote rehabilitation and to
protect the public.  This subdivision is declaratory of
existing law. (Added by Stats. 1986, ch. 662.  Amended by
Stats. 2003, ch. 334.)


§6086.11 (Added by Stats. 1995, ch. 88.  Repealed by its
own provisions on January 1, 2000.)


§6086.12  (Added by Stats. 1988, ch. 1159. Repealed by
Stats. 2004, ch. 193.)


§6086.13 Imposition of Monetary Sanction in
Disciplinary Matter 


(a) Any order of the Supreme Court imposing suspension
or disbarment of a member of the State Bar, or accepting a
resignation with a disciplinary matter pending may include
an order that the member pay a monetary sanction not to
exceed five thousand dollars ($5,000) for each violation,
subject to a total limit of fifty thousand dollars ($50,000).


(b) Monetary sanctions collected under subdivision (a)
shall be deposited into the Client Security Fund.
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(c) The State Bar shall, with the approval of the Supreme
Court, adopt rules setting forth guidelines for the
imposition and collection of monetary sanctions under this
section.


(d) The authority granted under this section is in addition
to the provisions of Section 6086.10 and any other
authority to impose costs or monetary sanctions.


(e) Monetary sanctions imposed under this section shall not
be collected to the extent that the collection would impair
the collection of criminal penalties or civil judgements
arising out of transactions connected with the discipline of
the attorney. In the event monetary sanctions are collected
under this section and criminal penalties or civil
judgements arising out of transactions connected with the
discipline of the attorney are otherwise uncollectible, those
penalties or judgements may be reimbursed from the Client
Security Fund to the extent of the monetary sanctions
collected under this section. (Added by Stats. 1992, ch.
1270. Amended by Stats. 1993, ch. 926.)


§6086.14 Al ternat ive Dispute Resolut ion
Discipline Mediation Program—Formulation and
Administration
 
(a) The Board of Governors of the State Bar is authorized
to formulate and adopt rules and regulations necessary to
establish an alternative dispute resolution discipline
mediation program to resolve complaints against attorneys
that do not warrant the institution of formal investigation or
prosecution. The program should identify sources of client
dissatisfaction and provide a mediation process to resolve
those complaints or disputes unless the client objects to
mediation. The refusal of an attorney to participate in the
State Bar's alternative dispute resolution discipline
mediation program established pursuant to this section, or
the failure of an attorney to comply with any agreement
reached in the State Bar's alternative dispute resolution
discipline mediation program may subject that attorney to
discipline. The rules may authorize discipline mediation
under this article to proceed under discipline mediation
programs sponsored by local bar associations in this state.
The rules shall authorize a local bar association to charge
a reasonable administrative fee for the purpose of offsetting
the costs of maintaining the discipline mediation programs.


(b) The board of governors shall have the authority to
formulate and adopt standards and guidelines to implement
the alternative dispute resolution discipline mediation
program. The standards and guidelines formulated and
adopted by the board, as from time to time amended, shall
be effective and binding on all members, and may
encompass any discipline mediation programs sponsored
by local bar associations.


(c) It is the intent of the Legislature that the authorization
of an alternative dispute resolution discipline mediation
program not be construed as limiting or altering the powers
of the Supreme Court of this state or the State Bar to disbar
or discipline members of the State Bar. The records
relating to the alternative dispute resolution discipline
mediation program may be made available in any
subsequent disciplinary action pursuant to any rule,
standard, or guideline adopted by the Board of Governors
of the State Bar. (Added by Stats. 1993, ch. 982. Amended
by Stats. 1994, ch. 479.)


§6086.15 State Bar Annual Discipline Report to
Legislature 


(a) The State Bar shall issue an Annual Discipline Report
by April 30 of each year describing the performance and
condition of the State Bar discipline system.  The report
shall cover the previous calendar year and shall include
accurate and complete descriptions of all of the following:


(1) The existing backlog of cases within the discipline
system, including, but not limited to, the number of
complaints as of December 31 of the preceding year
that were pending beyond six months after receipt
without dismissal, admonition, or the filing of a notice
to show cause, and tables showing time periods beyond
six months and the number in each category and a
discussion of the reason for the extended periods.


(2) The number of inquiries and complaints and their
disposition.


(3) The number and types of matters self-reported by
members of the State Bar pursuant to subdivision (o) of
Section 6068 and subdivision (c) of Section 6086.8.


(4) The number and types of matters reported by other
sources pursuant to Sections 6086.7 and 6086.8.


(5) The speed of complaint handling and dispositions
by type.


(6) The number and types of filed notices to show cause
and formal disciplinary outcomes.


(7) The number and types of informal discipline
outcomes, including petitions to terminate practice,
interim suspensions and license restrictions, criminal
conviction monitoring, letters of warning, private
reprovals, admonitions, and agreements in lieu of
discipline.


(8) A description of the programs of the State Bar
directed at assuring honesty and competence by
attorneys.
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(9) A description of the programs of the State Bar
directed at preventing acts warranting discipline.


(10) A description of the condition of the Client
Security Fund, including an accounting of payouts.


(11) An accounting of the cost of the discipline system
by function.


(b) The Annual Discipline Report shall include statistical
information presented in a consistent manner for
year-to-year comparison and shall compare the information
required under subdivision (a) to similar information for
the previous three years. The report shall include the
general data and tables included in the previous reports of
the State Bar Discipline Monitor where feasible.


(c) The Annual Discipline Report shall be presented to the
Chief Justice of California, to the Governor, to the Speaker
of the Assembly, to the President pro Tempore of the
Senate, and to the Assembly and Senate Judiciary
Committees, for their consideration and shall be considered
a public document.. (Added by Stats. 1992, ch. 1265.
Amended by Stats. 1994, ch. 146 (previously §6086.13).
Amended by Stats. 1995, ch. 88; Stats. 2001, ch. 745.)


§6087. Effect of Chapter on Powers of Supreme
Court 


Nothing in this chapter shall be construed as limiting or
altering the powers of the Supreme Court of this State to
disbar or discipline members of the bar as this power
existed prior to the enactment of Chapter 34 of the Statutes
of 1927, relating to the State Bar of California.


Notwithstanding any other provision of law, the Supreme
Court may by rule authorize the State Bar to take any
action otherwise reserved to the Supreme Court in any
matter arising under this chapter or initiated by the
Supreme Court; provided, that any such action by the State
Bar shall be reviewable by the Supreme Court pursuant to
such rules as the Supreme Court may prescribe. (Origin:
State Bar Act, §26. Amended by Stats. 1951, ch. 177;
Stats. 1988, ch. 1159.)


§6088. Provision for Rules 


The board may provide by rule that alleged facts in a
proceeding are admitted upon failure to answer, failure to
appear at formal hearing, or failure to deny matters
specified in a request for admissions; the party in whose
favor the facts are admitted shall not be required to
otherwise prove any facts so admitted. However, the rules
shall provide a fair opportunity for the party against whom
facts are admitted to be relieved of the admission upon a
satisfactory showing, made within 30 days of notice that


facts are admitted, that (a) the admissions were the result of
mistake or excusable neglect, and (b) the admitted facts are
actually denied by the party. (Added by Stats. 1986, ch.
1114.)


§6089. (Added by Stats. 1986, ch. 1114.  Repealed by
Stats. 1990, ch. 483.)


ARTICLE 5.5
MISCELLANEOUS DISCIPLINARY PROVISIONS


§6090. Disciplinary Agency—Definition 


As used in this article, "disciplinary agency" means the
agency charged with the discipline of attorneys for
professional misconduct. (Added by Stats. 1986, ch. 475.)


§6090.5 Attorney/Client Agreement Not to File
Complaint—Cause for Discipline


(a)  It is cause for suspension, disbarment, or other
discipline for any member, whether as a party or as an
attorney for a party, to agree or seek agreement, that:


(1) The professional misconduct or the terms of a
settlement of a claim for professional misconduct shall
not be reported to the disciplinary agency.


(2) The plaintiff shall withdraw a disciplinary complaint
or shall not cooperate with the investigation or
prosecution conducted by the disciplinary agency.


(3) The record of any civil action for professional
misconduct shall be sealed from review by the
disciplinary agency.


(b) This section applies to all settlements, whether made
before or after the commencement of a civil action. (Added
by Stats. 1986, ch. 475. Amended by Stats. 1996, ch 1104.)


§6090.6 State Bar Access to Nonpublic Court
Records 


In a disciplinary proceeding, the State Bar shall have
access, on an ex parte basis, to all nonpublic court records
relevant to the competence or performance of its members,
provided that these records shall remain confidential. This
access, for investigation and enforcement purposes, shall
not be limited by any court order sealing those records,
except a court order authorized by Section 851.6, 851.7,
851.8, or 851.85 of the Penal Code. The State Bar may
disclose publicly the nature and content of those records,
including sealed records other than those specified
immediately above in this section, after notice of intention
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to disclose all or a part of the records has been given to the
parties in the underlying action. A party to the underlying
action who would be adversely affected by the disclosure
may serve notice on the State Bar within 10 days of receipt
of the notice of intention to disclose the records that it
opposes the disclosure and will seek a hearing in the court
of competent jurisdiction on an expedited basis. (Added by
Stats. 1988, ch. 1159.)


§6091. Trust  Fund Account—State Bar
Investigation/ Audit 


If a client files a complaint with the State Bar alleging that
his or her trust fund is being mishandled, the State Bar shall
investigate and may require an audit if it determines that
circumstances warrant.


At the client's written request, the attorney shall furnish the
client with a complete statement of the funds received and
disbursed and any charges upon the trust account, within 10
calendar days after receipt of the request. Such requests
may not be made more often than once each 30 days unless
a client files a complaint with the State Bar and the State
Bar determines that more statements are warranted. (Added
by Stats. 1986, ch. 475.)


§6091.1 Client Trust Fund Accounts —
Investigation of Overdrafts and Misappropriations


(a) The Legislature finds that overdrafts and
misappropriations from attorney trust accounts are serious
problems, and determines that it is in the public interest to
ensure prompt detection and investigation of instances
involving overdrafts and misappropriations from attorney
trust accounts.


A financial institution, including any branch, which is a
depository for attorney trust accounts under subdivision (a)
or (b) of Section 6211, shall report to the State Bar in the
event any properly payable instrument is presented against
an attorney trust account containing insufficient funds,
irrespective of whether or not the instrument is honored.


(b) All reports made by the financial institution shall be in
the following format:


(1) In the case of a dishonored instrument, the report
shall be identical to the overdraft notice customarily
forwarded to the depositor, and shall include a copy of
the dishonored instrument, if such a copy is normally
provided to depositors.


(2) In the case of instruments that are presented
against insufficient funds but which instruments are
honored, the report shall identify the financial
institution, the attorney or law firm, the account
number, the date of presentation for payment, and the


date paid, as well as the amount of overdraft created
thereby. These reports shall be made simultaneously
with, and within the time provided by law for notice of
dishonor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be
made within five banking days of the date of
presentation for payment against insufficient funds.


(c) Every attorney practicing or admitted to practice in this
state shall, as a condition thereof, be conclusively deemed
to have consented to the reporting and production
requirements of this section.


(d) Nothing in this section shall preclude a financial
institution from charging an attorney or law firm for the
reasonable cost of producing the reports and records
required by subdivisions (a) and (b). (Added by Stats.
1988, ch. 1159.)


§6091.2 Definitions Applicable to Section 6091.1


As used in Section 6091.1:


(a) "Financial institution" means a bank, savings and loan,
or other financial institution regulated by a federal or state
agency, which can accept those deposits, pay interest
thereon, and insure the deposits by an agency of the federal
government, and if the depository has a notice of
withdrawal requirement, the required notice does not
exceed 30 days.


(b) "Properly payable" means an instrument which, if
presented in the normal course of business, is in a form
requiring payment under the laws of this state.


(c) "Notice of dishonor" means the notice which a financial
institution is required to give, under the laws of this state,
upon presentation of an instrument which the institution
dishonors. (Added by Stats. 1988, ch. 1159.)


§6092. Attorney Competency—Study and Report
to Legislature 


The disciplinary agency may engage the services of
consultants and an unpaid volunteer peer review committee
and undertake any other steps that may be appropriate for
devising methods for determining and improving attorney
competence.  (Added by Stats. 1986, ch. 475. Amended by
Stats. 1987, ch. 56; Stats. 2001, ch. 24.)


§6092.5 Duties of Disciplinary Agency 


In addition to any other duties specified by law, the
disciplinary agency shall do all of the following:


(a) Promptly notify the complainant of the disposition of
each matter.







THE STATE BAR ACT


58 THE STATE BAR ACT


(b) Notify all of the following of a lawyer's involuntary
enrollment as an inactive member and termination of that
enrollment, or any suspension or disbarment, and the
reinstatement to active membership of a suspended or
disbarred attorney:


(1) The presiding judge of the superior court in the
county where the attorney most recently maintained an
office for the practice of law, with a request that the
judge notify the courts and judges in the county.


(2) The local bar association, if there is one, in the
county or area where the attorney most recently
maintained an office for the practice of law.


(3) The appropriate disciplinary authority in any other
jurisdiction where the attorney is admitted to practice.


(c) Upon receipt of the certified copy of the record of
conviction of a lawyer, as provided by subdivision (c) of 


Section 6101, promptly forward a certified copy of the
judgment of conviction to the disciplinary agency in each
jurisdiction in which the lawyer is admitted.


(d) Maintain permanent records of discipline and other
matters within its jurisdiction, and compile statistics to aid
in the administration of the system, including, but not
limited to, a single log of all complaints received,
investigative files, statistical summaries of docket
processing and case dispositions, transcripts of all
proceedings which have been transcribed, and other
records as the disciplinary agency or court require to be
maintained.


(e) Expunge records of the agency as directed by the
California Supreme Court.


(f) Pursuant to directions from the California Supreme
Court, undertake whatever investigations are assigned to it.


(g) Provide information to prospective complainants
regarding the nature and procedures of the disciplinary
system, the criteria for prosecution of disciplinary
complaints, the client security fund, and fee arbitration
procedures.


(h) Inform the public, local bar associations and other
organizations, and any other interested parties about the
work of the disciplinary agency and the right of all persons
to make a complaint.


(i) Make agreements with respondents in lieu of
disciplinary proceedings, regarding conditions of practice,
further legal education, or other matters. These agreements
may be used by the disciplinary agency in any subsequent
proceeding involving the lawyer. (Added by Stats. 1986,
ch. 475.)


§6093. Conditions of Probation 


(a) Whenever probation is imposed by the State Bar Court
or by the Office of Trial Counsel with the agreement of the
respondent, any conditions may be imposed which will
reasonably serve the purposes of the probation.


(b) Violation of a condition of probation constitutes cause
for revocation of any probation then pending, and may
constitute cause for discipline.


(c) Proceedings to revoke probation shall be expedited.
The standard of proof is the preponderance of the evidence.
(Added by Stats. 1986, ch. 475. Amended by Stats. 1988,
ch. 1159.)


§6093.5 Notify Complainant of Status of
Complaint


Upon request, the disciplinary agency shall notify a
complainant of the status of his or her complaint and shall
provide him or her with a written summary of any response
by the attorney to his or her complaint if the response was
the basis for dismissal of the complaint. A complainant
shall be notified in writing of the disposition of his or her
complaint, and of the reasons for the disposition.


Receipt of a written complaint shall be acknowledged by
the disciplinary agency within two weeks of its receipt.


A complainant may also designate another person as his or
her agent to receive copies of the information to which he
or she is entitled pursuant to this section. This is in addition
to any designation by a complainant of one of his or her
elected representatives to receive the information. (Added
by Stats. 1986, ch. 475. Amended by Stats. 1995, ch. 88.)


§6094. Communications to Disciplinary Agency
Privileged 


(a) Communications to the disciplinary agency relating to
lawyer misconduct or disability or competence, or any
communication related to an investigation or proceeding
and testimony given in the proceeding are privileged, and
no lawsuit predicated thereon may be instituted against any
person. The disciplinary agency and officers and
employees are subject to the rules governing liability of
public entities, officers, and employees specified in
Division 3.6 (commencing with Section 810) of Title 1 of
the Government Code.


Nothing in this subdivision limits or alters the privileges
accorded communications to the State Bar or testimony
given in investigations or proceedings conducted by it or
the immunities accorded complainants, informants,
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witnesses, the State Bar, its officers, and employees as
existed prior to the enactment of this section. This
subdivision does not constitute a change in, but is
cumulative with the existing law.


(b) Upon application by the disciplinary agency and notice
to the appropriate prosecuting authority, the superior court
may grant immunity from criminal prosecution to a witness
in any disciplinary agency proceeding. (Added by Stats.
1986, ch. 475.)


§6094.5 Goals and Policy of Disciplinary Agency


(a) It shall be the goal and policy of the disciplinary agency
to dismiss a complaint, admonish the attorney, or forward
a completed investigation to the Office of Trial Counsel
within six months after receipt of a written complaint.  As
to complaints designated as complicated matters by the
Chief Trial Counsel, it shall be the goal and policy of the
disciplinary agency to dismiss, terminate by admonition, or
forward those complaints to the Office of Trial Counsel
within 12 months.  A notice to show cause is a public
record when filed.  This goal and policy is not
jurisdictional and shall not serve as a bar or defense to, any
disciplinary investigation or proceeding.


(b) The disciplinary agency, subject to its record retention
policy, shall respond within a reasonable time to inquiries
as to the status of pending disciplinary cases in which a
notice to show cause has been filed, or as to public
discipline that has been imposed upon an attorney in
California, or to the extent known by the agency,
elsewhere, and, to the extent such information is known to
the agency, all criminal cases in which an indictment or
information has been brought charging a felony against an
attorney or an attorney has been convicted of a felony, or
convicted of any misdemeanor committed in the course of
the practice of law or in any manner such that a client of
the attorney was the victim, or any felony or misdemeanor,
a necessary element of which, as determined by the
statutory or common law definition of the crime, involves
improper conduct of an attorney, including interference
with the administration of justice, running and capping,
false swearing, misrepresentation, fraud, deceit, bribery,
extortion, misappropriation, theft, dishonesty or other
moral turpitude, or an attempt of a conspiracy or
solicitation of another to commit such a crime.  Such
information acquired from the disciplinary agency under
this section shall not be used by an attorney to solicit
business. The disciplinary agency shall adopt regulations to
carry out the purposes of this subdivision.  (Added by
Stats. 1986, ch. 475; Amended by Stats. 1988, ch. 1159;
Stats. 2001, ch. 745.)


§6095. Disciplinary Procedures—Public Hearings;
Reports, Audits


(a) The disciplinary agency shall annually hold at least two
public hearings, one in southern California and one in
northern California, to hear proposals on bar disciplinary
procedures, attorney competency, and admissions
procedures.


(b) To the extent the information is known to the
disciplinary agency, it shall report annually to the
Assembly and Senate Judiciary Committees concerning the
judicial or disciplinary disposition of all criminal or
disciplinary proceedings involving the allegation of the
commission of a felony by an attorney. (Added by Stats.
1986, ch. 475. Amended by Stats. 1995, ch. 88; Stats.
2004, ch. 193.)


§6095.1 Complaints Against Attorneys—Statistical
Information; Reports to Legislative Committees;
Equitable Use of Resources  


(a) Beginning on April 1, 2000, and through March 31,
2001, the State Bar shall compile statistics indicating the
number of complaints against attorneys, broken down to
reflect the percentage of complaints brought against
attorneys practicing as solo practitioners, in small law firms
or partnerships, and in large law firms.  The State Bar shall
also compile statistics indicating the percentage of
complaints that are prosecuted, and the outcomes of those
prosecutions against solo practitioners, attorneys practicing
in small law firms or partnerships, and attorneys practicing
in large law firms.  For the purposes of the study,
agreements in lieu of discipline shall not be counted as
prosecutions.  Practicing attorneys shall provide any
information that is requested by the bar deemed necessary
for the purpose of compiling the statistics.  For purposes of
this section, “small law firm”  means a firm, partnership,
association, corporation, or limited liability partnership that
includes 10 or fewer attorneys.


(b) On or before June 30, 2001, the State Bar shall issue a
written report to the Senate Committee on Judiciary and the
Assembly Committee on Judiciary on procedures used in
the disciplinary process to ensure that resources of the State
Bar are used fairly and equitably in the investigation and
prosecution of complaints against attorneys.  In particular,
the report shall focus on whether disciplinary proceedings
are brought in disproportionate numbers against attorneys
practicing as solo practitioners or in small law firms or
partnerships, as compared to proceedings brought against
attorneys practicing in large law firms.  The report shall
also describe any procedures in place or under
consideration to correct any institutional bias and shall
include a discussion of, and recommendations regarding,
any additional changes to the discipline process that would
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make it more equitable.  In particular, the State Bar shall
consider disciplinary avenues other than the investigation
and prosecution of complaints against attorneys.  After
issuing the report, the State Bar shall continue to compile
and maintain statistics pursuant to subdivision (a), and shall
make those statistics available to the public upon request.


(c) Procedures used in the disciplinary process shall ensure
that resources of the State Bar are used fairly and equitably
in the investigation and prosecution of complaints against
all attorneys.  Disciplinary proceedings shall not be brought
in disproportionate numbers against attorneys practicing as
solo practitioners or in small law firms or partnerships, as
compared to proceedings brought against attorneys
practicing in large law firms, unless the number of
complaints against solo practitioners, or attorneys
practicing in small law firms or partnerships, is
commensurate with the higher number of disciplinary
proceedings.


(d) The report of the State Bar prepared pursuant to this
section shall not be used as a defense or mitigating factor
in any disciplinary proceeding against an attorney.  (Added
by Stats. 1999, ch. 221.)


ARTICLE 6
DISCIPLINARY AUTHORITY OF THE COURTS


§6100. Disbarment or Suspension 


For any of the causes provided in this article, arising after
an attorney's admission to practice, he or she may be
disbarred or suspended by the Supreme Court. Nothing in
this article limits the inherent power of the Supreme Court
to discipline, including to summarily disbar, any attorney.
(Origin: Code of Civ. Proc., §287. Amended by Stats.
1951, ch. 177; Stats. 1985, ch. 453.)


§6101. Conviction of Crimes Involving Moral
Turpitude


(a) Conviction of a felony or misdemeanor, involving
moral turpitude, constitutes a cause for disbarment or
suspension. In any proceeding, whether under this article or
otherwise, to disbar or suspend an attorney on account of
that conviction, the record of conviction shall be conclusive
evidence of guilt of the crime of which he or she has been
convicted.


(b) The district attorney, city attorney, or other prosecuting
agency shall notify the Office of the State Bar of California
of the pendency of an action against an attorney charging
a felony or misdemeanor immediately upon obtaining
information that the defendant is an attorney. The notice
shall identify the attorney and describe the crimes charged
and the alleged facts. The prosecuting agency shall also


notify the clerk of the court in which the action is pending
that the defendant is an attorney, and the clerk shall record
prominently in the file that the defendant is an attorney.


(c) The clerk of the court in which an attorney is convicted
of a crime, shall within 48 hours after the conviction,
transmit a certified copy of the record of conviction to the
office of the State Bar. Within five days of receipt, the
office of the State Bar shall transmit the record of any
conviction which involves or may involve moral turpitude
to the Supreme Court with such other records and
information as may be appropriate to establish the Supreme
Court's jurisdiction. The State Bar of California may
procure and transmit the record of conviction to the
Supreme Court when the clerk has not done so or when the
conviction was had in a court other than a court of this
state.


(d) The proceedings to disbar or suspend an attorney on
account of such a conviction shall be undertaken by the
Supreme Court, pursuant to the procedure provided in this
section and Section 6102, upon the receipt of the certified
copy of the record of conviction.


(e) A plea or verdict of guilty, an acceptance of a nolo
contendere plea, or a conviction after a plea of nolo
contendere is deemed to be a conviction within the
meaning of those Sections. (Origin: Code Civ. Proc.,
§§287(1), 288, 289. Amended by Stats. 1953, ch. 44; Stats.
1955, ch. 1190; Stats. 1984, ch. 1355; Stats. 1996, ch.
1104.)


§6102. Conviction of Crime—Suspension and
Disbarment Procedure


(a) Upon the receipt of the certified copy of the record of
conviction, if it appears therefrom that the crime of which
the attorney was convicted involved, or that there is
probable cause to believe that it involved, moral turpitude
or is a felony under the laws of California, the United
States, or any state or territory thereof, the Supreme Court
shall suspend the attorney until the time for appeal has
elapsed, if no appeal has been taken, or until the judgment
of conviction has been affirmed on appeal, or has otherwise
become final, and until the further order of the court. Upon
its own motion or upon good cause shown, the court may
decline to impose, or may set aside, the suspension when it
appears to be in the interest of justice to do so, with due
regard being given to maintaining the integrity of, and
confidence in, the profession.


(b) For the purposes of this section, a crime is a felony
under the law of California if it is declared to be so
specifically or by subdivision (a) of Section 17 of the Penal
Code, unless it is charged as a misdemeanor pursuant to
paragraph (4) or (5) of subdivision (b) of Section 17 of the
Penal Code, irrespective of whether in a particular case the
crime may be considered a misdemeanor as a result of
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postconviction proceedings, including proceedings
resulting in punishment or probation set forth in paragraph
(1) or (3) of subdivision (b) of Section 17 of the Penal
Code.


(c) After the judgment of conviction of an offense specified
in subdivision (a) has become final or, irrespective of any
subsequent order under Section 1203.4 of the Penal Code
or similar statutory provision, an order granting probation
has been made suspending the imposition of sentence, the
Supreme Court shall summarily disbar the attorney if the
offense is a felony under the laws of California, the United
States, or any state or territory thereof, and an element of
the offense is the specific intent to deceive, defraud, steal,
or make or suborn a false statement, or involved moral
turpitude.


(d) For purposes of this section, a conviction under the
laws of another state or territory of the United States shall
be deemed a felony if:


(1) The judgment or conviction was entered as a
felony irrespective of any subsequent order suspending
sentence or granting probation and irrespective of
whether the crime may be considered a misdemeanor
as a result of postconviction proceedings.


(2) The elements of the offense for which the member
was convicted would constitute a felony under the
laws of the State of California at the time the offense
was committed.


(e) Except as provided in subdivision (c), if after adequate
notice and opportunity to be heard (which hearing shall not
be had until the judgment of conviction has become final
or, irrespective of any subsequent order under Section
1203.4 of the Penal Code, an order granting probation has
been made suspending the imposition of sentence), the
court finds that the crime of which the attorney was
convicted, or the circumstances of its commission, involved
moral turpitude, it shall enter an order disbarring the
attorney or suspending him or her from practice for a
limited time, according to the gravity of the crime and the
circumstances of the case; otherwise it shall dismiss the
proceedings. In determining the extent of the discipline to
be imposed in a proceeding pursuant to this article, any
prior discipline imposed upon the attorney may be
considered.


(f) The court may refer the proceedings or any part thereof
or issue therein, including the nature or extent of discipline,
to the State Bar for hearing, report, and recommendation.


(g) The record of the proceedings resulting in the
conviction, including a transcript of the testimony therein,
may be received in evidence.


(h) The Supreme Court shall prescribe rules for the practice
and procedure in proceedings conducted pursuant to this
section and Section 6101.


(i) The other provisions of this article providing a
procedure for the disbarment or suspension of an attorney
do not apply to proceedings pursuant to this section and
Section 6101, unless expressly made applicable. (Origin:
Code Civ. Proc., §299. Amended by Stats. 1941, ch. 1183;
Stats. 1955, ch. 1190; Stats. 1981, ch. 714; Stats. 1985, ch.
453; Stats. 1996, ch. 1104.)


§6103. Sanctions for Violation of Oath or
Attorney's Duties 


A wilful disobedience or violation of an order of the court
requiring him to do or forbear an act connected with or in
the course of his profession, which he ought in good faith
to do or forbear, and any violation of the oath taken by
him, or of his duties as such attorney, constitute causes for
disbarment or suspension. (Origin: Code Civ. Proc.,
§287(2).)


§6103.5 Communicate Written Offer of Settlement
to Client 


(a) A member of the State Bar shall promptly communicate
to the member's client all amounts, terms, and conditions of
any written offer of settlement made by or on behalf of an
opposing party. As used in this section, "client" includes
any person employing the member of the State Bar who
possesses the authority to accept an offer of settlement, or
in a class action, who is a representative of the class.


(b) Any written offer of settlement or any required
communication of a settlement offer, as described in
subdivision (a), shall be discoverable by either party in any
action in which the existence or communication of the offer
of settlement is an issue before the trier of fact. (Added by
Stats. 1986, ch. 1238. Amended by Stats. 1987, ch. 213.)


§6103.6 Violation of Probate Code Section 15687
or Part 3.5 of Division 11 of Probate
Code—Grounds for Discipline


Violation of Section 15687 of the Probate Code, or of Part
3.5 (commencing with Section 21350) of Division 11 of the
Probate Code, shall be grounds for discipline, if the
attorney knew or should have known of the facts leading to
the violation. This section shall only apply to violations
that occur on or after January 1, 1994. (Added by Stats.
1993, ch. 293. Amended by Stats. 1995, ch. 730.)
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§6104. Appearing for Party without Authority 


Corruptly or wilfully and without authority appearing as
attorney for a party to an action or proceeding constitutes
a cause for disbarment or suspension. (Origin: Code Civ.
Proc., §287(3).)


§6105. Permitting Misuse of Name 


Lending his name to be used as attorney by another person
who is not an attorney constitutes a cause for disbarment or
suspension. (Origin: Code Civ. Proc., §287(4).)


§6106. Moral Turpitude, Dishonesty or Corruption
Irrespective of Criminal Conviction 


The commission of any act involving moral turpitude,
dishonesty or corruption, whether the act is committed in
the course of his relations as an attorney or otherwise, and
whether the act is a felony or misdemeanor or not,
constitutes a cause for disbarment or suspension.


If the act constitutes a felony or misdemeanor, conviction
thereof in a criminal proceeding is not a condition
precedent to disbarment or suspension from practice
therefor. (Origin: Code Civ. Proc., §287(5).)


§6106.1 Advocacy of Overthrow of Government


Advocating the overthrow of the Government of the United
States or of this State by force, violence, or other
unconstitutional means, constitutes a cause for disbarment
or suspension. (Added by Stats. 1951, ch. 179.)


§6106.5 Insurance Claims; Fraud 


It shall constitute cause for disbarment or suspension for an
attorney to engage in any conduct prohibited under Section
1871.4 of the Insurance Code or Section 550 of the Penal
Code. (Added by Stats. 1978, ch. 174, effective May 31,
1978. Amended by Stats. 1988, ch. 1159; Stats. 1991, ch.
116; Stats. 2000, ch. 867.)


§6106.6.  Insurance Claims; Fraud; Investigation
of Licensee


The State Bar shall investigate any licensee against whom
an information or indictment has been filed that alleges a
violation of Section 550 of the Penal Code or Section
1871.4 of the Insurance Code, if the district attorney does
not otherwise object to initiating an investigation. (Added
by Stats. 2000, ch. 867.)


§6106.7 Professional Sports Service Contracts


(a) It shall constitute cause for the imposition of discipline
of an attorney within the meaning of this chapter for an
attorney to violate any provision of the Miller-Ayala
Athlete Agents Act (Chapter 2.5 (commencing with Section
18895) of Division 8), or to violate any provision of
Chapter 1 (commencing with Section 1500) of Part 6 of
Division 2 of the Labor Code, prior to January 1, 1997, or
to violate any provision of the law of any other state
regulating athlete agents. (Added by Stats. 1985, ch. 1133.
Amended by Stats. 1996, ch. 858.)


§6106.8 Sexual Involvement Between Lawyers
and Clients; Rule of Professional Conduct 


(a) The Legislature hereby finds and declares that there is
no rule that governs propriety of sexual relationships
between lawyers and clients. The Legislature further finds
and declares that it is difficult to separate sound judgment
from emotion or bias which may result from sexual
involvement between a lawyer and his or her client during
the period that an attorney-client relationship exists, and
that emotional detachment is essential to the lawyer's
ability to render competent legal services. Therefore, in
order to ensure that a lawyer acts in the best interest of his
or her client, a rule of professional conduct governing
sexual relations between attorneys and their clients shall be
adopted.


(b )With the approval of the Supreme Court, the State Bar
shall adopt a rule of professional conduct governing sexual
relations between attorneys and their clients in cases
involving, but not limited to, probate matters and domestic
relations, including dissolution proceedings, child custody
cases, and settlement proceedings.


(c) The State Bar shall submit the proposed rule to the
Supreme Court for approval no later than January 1, 1991.


(d) Intentional violation of this rule shall constitute a cause
for suspension or disbarment. (Added by Stats. 1989, ch.
1008.)


§6106.9 Sexual Relations Between Attorney and
Client 


(a) It shall constitute cause for the imposition of discipline
of an attorney within the meaning of this chapter for an
attorney to do any of the following:


(1) Expressly or impliedly condition the performance of
legal services for a current or prospective client upon
the client's willingness to engage in sexual relations
with the attorney.
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(2) Employ coercion, intimidation, or undue influence
in entering into sexual relations with a client.


(3) Continue representation of a client with whom the
attorney has sexual relations if the sexual relations
cause the attorney to perform legal services
incompetently in violation of Rule 3-110 of the Rules
of Professional Conduct of the State Bar of California,
or if the sexual relations would, or would be likely to,
damage or prejudice the client's case.


(b) Subdivision (a) shall not apply to sexual relations
between attorneys and their spouses or persons in an
equivalent domestic relationship or to ongoing consensual
sexual relationships that predate the initiation of the
attorney-client relationship.


(c) Where an attorney in a firm has sexual relations with a
client but does not participate in the representation of that
client, the attorneys in the firm shall not be subject to
discipline under this section solely because of the
occurrence of those sexual relations.


(d) For the purposes of this section, "sexual relations"
means sexual intercourse or the touching of an intimate part
of another person for the purpose of sexual arousal,
gratification, or abuse.


(e) Any complaint made to the State Bar alleging a
violation of subdivision (a) shall be verified under oath by
the person making the complaint. (Added by Stats. 1992,
ch. 740.)


     
§6107. Proceedings Upon Court 's  Own
Knowledge or Upon Information 


The proceedings to disbar or suspend an attorney, on
grounds other than the conviction of a felony or
misdemeanor, involving moral turpitude, may be taken by
the court for the matters within its knowledge, or may be
taken upon the information of another. (Origin: Code Civ.
Proc., §289.)


§6108. Accusation 


If the proceedings are upon the information of another, the
accusation shall be in writing and shall state the matters
charged, and be verified by the oath of some person, to the
effect that the charges therein contained are true.


The verification may be made upon information and belief
when the accusation is presented by an organized bar
association. (Origin: Code Civ. Proc., §§290, 291.)


§6109. Order to Appear and Answer; Service 


Upon receiving the accusation, the court shall make an
order requiring the accused to appear and answer it at a
specified time, and shall cause a copy of the order and of
the accusation to be served upon the accused at least five
days before the day appointed in the order. (Origin: Code
Civ. Proc., §292.)


§6110. Citation 


The court or judge may direct the service of a citation to
the accused, requiring him to appear and answer the
accusation, to be made by publication for thirty days in a
newspaper of general circulation published in the county in
which the proceeding is pending, if it appears by affidavit
to the satisfaction of the court or judge that the accused
either:


(a) Resides out of the State.


(b) Has departed from the State.


(c) Can not, after due diligence, be found within the State.


(d) Conceals himself to avoid the service of the order to
show cause.


The citation shall be:


(a) Directed to the accused.


(b) Recite the date of the filing of the accusation, the name
of the accuser, and the general nature of the charges against
him.


(c) Require him to appear and answer the accusation at a
specified time.


On proof of the publication of the citation as herein
required, the court has jurisdiction to proceed to hear the
accusation and render judgment with like effect as if an
order to show cause and a copy of the accusation had been
personally served on the accused. (Origin: Code Civ. Proc.,
§292.)


§6111. Appearance; Determination Upon Default


The accused shall appear at the time appointed in the order,
and answer the accusation, unless, for sufficient cause, the
court assigns another day for that purpose. If he does not
appear, the court may proceed and determine the
accusation in his absence. (Origin: Code Civ. Proc., §293.)
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§6112. Answer 


The accused may answer to the accusation either by
objecting to its sufficiency or by denying it.


If he objects to the sufficiency of the accusation, the
objection shall be in writing, but need not be in any specific
form. It is sufficient if it presents intelligibly the grounds of
the objection.


If he denies the accusation, the denial may be oral and
without oath, and shall be entered upon the minutes.
(Origin: Code Civ. Proc., §§294, 295.)


§6113. Time for Answer After Objection 


If an objection to the sufficiency of the accusation is not
sustained, the accused shall answer within the time
designated by the court. (Origin: Code Civ. Proc., §296.)


§6114. Judgment Upon Plea of Guilty or Failure to
Answer; Trial Upon Denial of Charges 


If the accused pleads guilty, or refuses to answer the
accusation, the court shall proceed to judgment of
disbarment or suspension.


If he denies the matters charged, the court shall, at such
time as it may appoint, proceed to try the accusation.
(Origin: Code Civ. Proc., §297.)


§6115. Reference to Take Depositions 


The court may, in its discretion, order a reference to a
committee to take depositions in the matter. (Origin: Code
Civ. Proc., §298.)


§6116. Judgment 


When an attorney has been found guilty of the charges
made in proceedings not based upon a record of conviction,
judgment shall be rendered disbarring the attorney or
suspending him from practice for a limited time, according
to the gravity of the offense charged. (Origin: Code Civ.
Proc., §299.)


§6117. Effect of Disbarment or Suspension 


During such disbarment or suspension, the attorney shall be
precluded from practicing law.


When disbarred, his name shall be stricken from the roll of
attorneys. (Origin: Code Civ. Proc., §299.)


§6118. (Origin: Code Civ. Proc., §301. Repealed by Stats.
1963, ch. 79.)


ARTICLE 7
UNLAWFUL PRACTICE OF LAW


§6125. Necessity of Active Membership in State
Bar


No person shall practice law in California unless the person
is an active member of the State Bar. (Origin: State Bar
Act, §47. Amended by Stats. 1990, ch. 1639.)


    
§6126. Unauthorized Practice or Advertising as a
Misdemeanor 


(a) Any person advertising or holding himself or herself out
as practicing or entitled to practice law or otherwise
practicing law who is not an active member of the State
Bar, or otherwise authorized pursuant to statute or court
rule to practice law in this state at the time of doing so, is
guilty of a misdemeanor punishable by up to one year in a
county jail or by a fine of up to one thousand dollars
($1,000), or by both that fine and imprisonment.  Upon a
second or subsequent conviction, the person shall be
confined in a county jail for not less than 90 days, except
in an unusual case where the interests of justice would be
served by imposition of a lesser sentence or a fine.  If the
court imposes only a fine or a sentence of less than 90 days
for a second or subsequent conviction under this
subdivision, the court shall state the reasons for its
sentencing choice on the record. 


(b) Any person who has been involuntarily enrolled as an
inactive member of the State Bar, or has been suspended
from membership from the State Bar, or has been
disbarred, or has resigned from the State Bar with charges
pending, and thereafter practices or attempts to practice
law, advertises or holds himself or herself out as practicing
or otherwise entitled to practice law, is guilty of a crime
punishable by imprisonment in the state prison or county
jail. However, any person who has been involuntarily
enrolled as an inactive member of the State Bar pursuant to
paragraph (1) of subdivision (e) of Section 6007 and who
knowingly thereafter practices or attempts to practice law,
or advertises or holds himself or herself out as practicing or
otherwise entitled to practice law, is guilty of a crime
punishable by imprisonment in the state prison or county
jail.


(c) The willful failure of a member of the State Bar, or one
who has resigned or been disbarred, to comply with an
order of the Supreme Court to comply with Rule 955,
constitutes a crime punishable by imprisonment in the state
prison or county jail.
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(d) The penalties provided in this section are cumulative to
each other and to any other remedies or penalties provided
by law. (Origin: State Bar Act, §49; Pen. Code, §161a.
Added by Stats. 1939, ch. 34.  Amended by Stats. 1939, ch.
980;  Stats. 1988, ch. 1159; Stats. 2002, ch. 394.)


§6126.3 Authority of Courts; Assumption of
Jurisdiction Over Practices of Persons Who
Advertise or Hold Themselves Out as Entitled to
Practice Law but are Not Members of the State
Bar or Otherwise Authorized to Practice Law


(a) In addition to any criminal penalties pursuant to Section
6126 or to any contempt proceedings pursuant to Section
6127, the courts of the state shall have the jurisdiction
provided in this section when a person advertises or holds
himself or herself out as practicing or entitled to practice
law, or otherwise practices law, without being an active
member of the State Bar or otherwise authorized pursuant
to statute or court rule to practice law in this state at the
time of doing so.


(b) The State Bar, or the superior court on its own motion,
may make application to the superior court for the county
where the person described in subdivision (a) maintains or
more recently has maintained his or her principal office for
the practice of law or where he or she resides, for
assumption by the court of jurisdiction over the practice to
the extent provided in this section. In any proceeding under
this section, the State Bar shall be permitted to intervene
and to assume primary responsibility for conducting the
action. 


(c) An application made pursuant to subdivision (b) shall
be verified, and shall state facts showing all of the
following:


(1) Probable cause to believe that the facts set forth in
subdivision (a) of Section 6126 have occurred.


(2) The interest of the applicant.


(3) Probable cause to believe that the interests of a client
or of an interested person or entity will be prejudiced if
the proceeding is not maintained.


(d) The application shall be set for hearing, and an order to
show cause shall be issued directing the person to show
cause why the court should not assume jurisdiction over the
practice as provided in this section. A copy of the
application and order to show cause shall be served upon
the person by personal delivery or, as an alternate method
of service, by certified or registered mail, return receipt
requested, addressed to the person either at the address at
which he or she maintains, or more recently has
maintained, his or her principal office or at the address


where he or she resides. Service is complete at the time of
mailing, but any prescribed period of notice and any right
or duty to do any act or make any response within that
prescribed period or on a date certain after notice is served
by mail shall be extended five days if the place of address
is within the State of California, 10 days if the place of
address is outside the State of California but within the
United States, and 20 days if the place of address is outside
the United States. If the State Bar is not the applicant,
copies shall also be served upon the Office of the Chief
Trial Counsel of the State Bar in similar manner at the time
of service on the person who is the subject of the
application. The court may prescribe additional or
alternative methods of service of the application and order
to show cause, and may prescribe methods of notifying and
serving notices and process upon other persons and entities
in cases not specifically provided herein.


(e) If the court finds that the facts set forth in subdivision
(a) of Section 6126 have occurred and that the interests of
a client or an interested person or entity will be prejudiced
if the proceeding provided herein is not maintained, the
court may make an order assuming jurisdiction over the
person's practice pursuant to this section. If the person to
whom the order to show cause is directed does not appear,
the court may make its order upon the verified application
or upon such proof as it may require. Thereupon, the court
shall appoint one or more active members of the State Bar
to act under its direction to mail a notice of cessation of
practice, pursuant to subdivision (g), and may order those
appointed attorneys to do one or more of the following: 


(1) Examine the files and records of the practice and
obtain information as to any pending matters that may
require attention.


(2) Notify persons and entities who appear to be clients
of the person of the occurrence of the event or events
stated in subdivision (a) of Section 6126, and inform
them that it may be in their best interest to obtain other
legal counsel.


(3) Apply for an extension of time pending employment
of legal counsel by the client.


(4) With the consent of the client, file notices, motions,
and pleadings on behalf of the client where jurisdictional
time limits are involved and other legal counsel has not
yet been obtained. 


(5) Give notice to the depositor and appropriate persons
and entities who may be affected, other than clients, of
the occurrence of the event or events.


(6) Arrange for the surrender or delivery of clients'
papers or property. 
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(7) Arrange for the appointment of a receiver, where
applicable, to take possession and control of any and all
bank accounts relating to the affected person's practice.


(8) Do any other acts that the court may direct to carry
out the purposes of this section. The court shall have
jurisdiction over the files and records and over the
practice of the affected person for the limited purposes of
this section, and may make all orders necessary or
appropriate to exercise this jurisdiction. The court shall
provide a copy of any order issued pursuant to this
section to the Office of the Chief Trial Counsel of the
State Bar. 


(f) Anyone examining the files and records of the practice
of the person described in subdivision (a) shall observe any
lawyer-client privilege under Sections 950 and 952 of the
Evidence Code and shall make disclosure only to the extent
necessary to carry out the purposes of this section. That
disclosure shall be a disclosure that is reasonably necessary
for the accomplishment of the purpose for which the person
described in subdivision (a) was consulted. The
appointment of a member of the State Bar pursuant to this
section shall not affect the lawyer-client privilege, which
privilege shall apply to communications by or to the
appointed members to the same extent as it would have
applied to communications by or to the person described in
subdivision (a). 


(g) The notice of cessation of law practice shall contain any
information that may be required by the court, including,
but not limited to, the finding by the court that the facts set
forth in subdivision (a) of Section 6126 have occurred and
that the court has assumed jurisdiction of the practice. The
notice shall be mailed to all clients, to opposing counsel, to
courts and agencies in which the person has pending
matters with an identification of the matter, to the Office of
the Chief Trial Counsel of the State Bar, and to any other
person or entity having reason to be informed of the court's
assumption of the practice.


(h) Nothing in this section shall authorize the court or an
attorney appointed by it pursuant to this section to approve
or disapprove of the employment of legal counsel, to fix
terms of legal employment, or to supervise or in any way
undertake the conduct of the practice, except to the limited
extent provided by paragraphs (3) and (4) of subdivision
(e).


(i) Unless court approval is first obtained, neither the
attorney appointed pursuant to this section, nor his or her
corporation, nor any partner or associates of the attorney
shall accept employment as an attorney by any client of the
affected person on any matter pending at the time of the
appointment. Action taken pursuant to paragraphs (3) and
(4) of subdivision (e) shall not be deemed employment for
purposes of this subdivision.


(j) Upon a finding by the court that it is more likely than
not that the application will be granted and that delay in
making the orders described in subdivision (e) will result
in substantial injury to clients or to others, the court,
without notice or upon notice as it shall prescribe, may
make interim orders containing any provisions that the
court deems appropriate under the circumstances. Such an
interim order shall be served in the manner provided in
subdivision (d) and, if the application and order to show
cause have not yet been served, the application and order
to show cause shall be served at the time of serving the
interim order.


(k) No person or entity shall incur any liability by reason of
the institution or maintenance of a proceeding brought
under this section. No person or entity shall incur any
liability for an act done or omitted to be done pursuant to
order of the court under this section. No person or entity
shall be liable for failure to apply for court jurisdiction
under this section. Nothing in this section shall affect any
obligation otherwise existing between the affected person
and any other person or entity.


(l) An order pursuant to this section is not appealable and
shall not be stayed by petition for a writ, except as ordered
by the superior court or by the appellate court.


(m) A member of the State Bar appointed pursuant to this
section shall serve without compensation. However, the
member may be paid reasonable compensation by the State
Bar in cases where the State Bar has determined that the
member has devoted extraordinary time and services that
were necessary to the performance of the member's duties
under this article. All payments of compensation for time
and services shall be at the discretion of the State Bar. Any
member shall be entitled to reimbursement from the State
Bar for necessary expenses incurred in the performance of
the member's duties under this article. Upon court approval
of expenses or compensation for time and services, the
State Bar shall be entitled to reimbursement therefor from
the person described in subdivision (a) or his or her estate.
(Added by Stats. 2005, ch. 273.)


§6126.5. Relief


(a) In addition to any remedies and penalties available in
any enforcement action brought in the name of the people
of the State of California by the Attorney General, a district
attorney, or a city attorney, acting as a public prosecutor,
the court shall award relief in the enforcement action for
any person who obtained services offered or provided in
violation of Section 6125 or 6126 or who purchased any
goods, services, or real or personal property in connection
with services offered or provided in violation of Section
6125 or 6126 against the person who violated Section 6125
or 6126, or who sold goods, services, or property in
connection with that violation. The court shall consider the
following relief:
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(1) Actual damages.


(2) Restitution of all amounts paid.


(3) The amount of penalties and tax liabilities incurred
in connection with the sale or transfer of assets to pay
for any goods, services, or property.


(4) Reasonable attorney's fees and costs expended to
rectify errors made in the unlawful practice of law.


(5) Prejudgment interest at the legal rate from the date
of loss to the date of judgment.


(6) Appropriate equitable relief, including the
rescission of sales made in connection with a violation
of law.


(b) The relief awarded under paragraphs (1) to (6),
inclusive, of subdivision (a) shall be distributed to, or on
behalf of, the person for whom it was awarded or, if it is
impracticable to do so, shall be distributed as may be
directed by the court pursuant to its equitable powers.


(c) The court shall also award the Attorney General, district
attorney, or city attorney reasonable attorney's fees and
costs and, in the court's discretion, exemplary damages as
provided in Section 3294 of the Civil Code.


(d) This section shall not be construed to create, abrogate,
or otherwise affect claims, rights, or remedies, if any, that
may be held by a person or entity other than those law
enforcement agencies described in subdivision (a).  The
remedies provided in this section are cumulative to each
other and to the remedies and penalties provided under
other laws.  (Added by Stats. 2001, ch. 304.)


§6127. Contempt of Court 


The following acts or omissions in respect to the practice
of law are contempts of the authority of the courts:


(a) Assuming to be an officer or attorney of a court and
acting as such, without authority.


(b) Advertising or holding oneself out as practicing or as
entitled to practice law or otherwise practicing law in any
court, without being an active member of the State Bar.


Proceedings to adjudge a person in contempt of court under
this section are to be taken in accordance with the
provisions of Title V of Part III of the Code of Civil
Procedure. (Origin: Code Civ. Proc., §§281, 1209.)


§6127.5 Law Corporation Under Professional
Corporation Act 


Nothing in sections 6125, 6126 and 6127 shall be deemed
to apply to the acts and practices of a law corporation duly
certificated pursuant to the Professional Corporation Act,
as contained in Part 4 (commencing with section 13400) of
Division 3 of Title 1 of the Corporations Code, and
pursuant to Article 10 (commencing with section 6160) of
Chapter 4 of Division 3 of this code, when the law
corporation is in compliance with the requirements of (a)
the Professional Corporation Act; (b) Article 10
(commencing with section 6160) of Chapter 4 of Division
3 of this code; and (c) all other statutes and all rules and
regulations now or hereafter enacted or adopted pertaining
to such corporation and the conduct of its affairs. (Added
by Stats. 1968, ch. 1375.)


§6128. Deceit, Collusion, Delay of Suit and
Improper Receipt of Money as Misdemeanor 


Every attorney is guilty of a misdemeanor who either:


(a) Is guilty of any deceit or collusion, or consents to any
deceit or collusion, with intent to deceive the court or any
party.


(b) Willfully delays his client's suit with a view to his own
gain.


(c) Willfully receives any money or allowance for or on
account of any money which he has not laid out or become
answerable for.


Any violation of the provisions of this section is punishable
by imprisonment in the county jail not exceeding six
months, or by a fine not exceeding two thousand five
hundred dollars ($2,500), or by both. (Origin: Pen. Code
§160. Amended by Stats. 1976, ch. 1125.)


§6129. Buying Claim as Misdemeanor 


Every attorney who, either directly or indirectly, buys or is
interested in buying any evidence of debt or thing in action,
with intent to bring suit thereon, is guilty of a
misdemeanor.


Any violation of the provisions of this section is punishable
by imprisonment in the county jail not exceeding six
months, or by a fine not exceeding two thousand five
hundred dollars ($2,500), or by both. (Origin: Pen. Code
§161. Amended by Stats. 1976, ch. 1125.)
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§6130. Disbarred or Suspended Attorney Suing as
Assignee 


No person, who has been an attorney, shall while a
judgment of disbarment or suspension is in force appear on
his own behalf as plaintiff in the prosecution of any action
where the subject of the action has been assigned to him
subsequent to the entry of the judgment of disbarment or
suspension and solely for purpose of collection. (Origin:
Code Civ. Proc., §300.)


§6131. Aiding Defense Where Partner or Self has
Acted as Public Prosecutor; Misdemeanor and
Disbarment 


Every attorney is guilty of a misdemeanor and, in addition
to the punishment prescribed therefor, shall be disbarred:


(a) Who directly or indirectly advises in relation to, or aids,
or promotes the defense of any action or proceeding in any
court the prosecution of which is carried on, aided or
promoted by any person as district attorney or other public
prosecutor with whom such person is directly or indirectly
connected as a partner.


(b) Who, having himself prosecuted or in any manner aided
or promoted any action or proceeding in any court as
district attorney or other public prosecutor, afterwards,
directly or indirectly, advises in relation to or takes any part
in the defense thereof, as attorney or otherwise, or who
takes or receives any valuable consideration from or on
behalf of any defendant in any such action upon any
understanding or agreement whatever having relation to the
defense thereof.


This section does not prohibit an attorney from defending
himself in person, as attorney or counsel, when prosecuted,
either civilly or criminally. (Origin: Pen. Code, §§162,
163.)


§6132. Law Firm Name—Removal of Name of
Disciplined Attorney 


Any law firm, partnership, corporation, or association
which contains the name of an attorney who is disbarred, or
who resigned with charges pending, in its business name
shall remove the name of that attorney from its business
name, and from all signs, advertisements, letterhead, and
other materials containing that name, within 60 days of the
disbarment or resignation. (Added by Stats. 1988, ch.
1159.)


§6133. Supervision of Disciplined Attorney
Activities by Law Firms 


Any attorney or any law firm, partnership, corporation, or
association employing an attorney who has resigned, or
who is under actual suspension from the practice of law, or
is disbarred, shall not permit that attorney to practice law
or so advertise or hold himself or herself out as practicing
law and shall supervise him or her in any other assigned
duties. A willful violation of this section constitutes a cause
for discipline. (Added by Stats. 1988, ch. 1159.)


ARTICLE 8
REVENUE


§6140.  (Added by Stats. 1971, ch. 1338.  Repealed by
Stats. 1983, ch. 322, effective January 1, 1996.)


§6140. Membership Fee; Time of Payment


(a) The board shall fix the annual membership fee for
active members for 2006 at a sum not exceeding three
hundred ten dollars ($310). 


(b) The board shall fix the annual membership fee for
active members for 2007 and thereafter at a sum not
exceeding three hundred fifteen dollars ($315).


(c) The annual membership fee for active members is
payable on or before the first day of February of each year.
If the board finds it appropriate and feasible, it may
provide by rule for payment of fees on an installment basis
with interest, by credit card, or other means, and may
charge members choosing any alternative method of
payment an additional fee to defray costs incurred by that
election.


(d) This section shall remain in effect only until January 1,
2008, and, as of that date, is repealed, unless a later enacted
statute, that is enacted before January 1, 2008, deletes or
extends that date. (Added by Stats. 1999, ch. 342.
Amended by Stats. 2000, ch. 118; Stats. 2001, ch. 24;
Stats. 2003, ch. 334; Stats. 2004, ch. 384; Stats. 2005, ch.
341.)
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§6140.05 State Bar Lobbying Activities—Keller
Deduction; Limits on Expenditures


(a) The invoice provided to members for payment of the
annual membership fee shall provide each member the
option of deducting five dollars ($5) from the annual fee if
the member elects not to support lobbying and related
activities by the State Bar outside of the parameters
established by the United States Supreme Court in Keller
v. State Bar of California (1990) 496 U.S. 1.


(b) For the support or defense of lobbying and related
activities conducted by the State Bar on or after January 1,
2000, outside of the parameters of Keller v. State Bar of
California, and in support or defense of any litigation
arising therefrom, the Board of Governors of the State Bar
shall not expend a sum exceeding the following: the
product of the number of members paying their annual dues
who did not elect the optional deduction multiplied by five
dollars ($5).


Moneys collected pursuant to this section shall not be
deemed voluntary fees or funds for the purpose of
subdivision (c) of Section 6031.5.


(c) As used in this section, “ lobbying and related activities
by the State Bar”  includes the consideration of measures by
the Board of Governors of the State Bar that are deemed
outside the parameters established in Keller v. State Bar,
the purview determination, lobbying and the preparation
for lobbying of the measures, and any litigation in support
or defense of that lobbying.  The determination of these
costs shall include, but not be limited to, overhead and
administrative costs.  (Added by Stats. 1999, ch. 342.)


§6140.1 Annual Budget 


The State Bar annually shall submit its proposed baseline
budget for the following fiscal year to the legislature by
November 15, and its proposed final budget by February
15, so that the budget can be reviewed and approved in
conjunction with any bill that would authorize the
imposition of membership dues. Each proposed budget
shall include the estimated revenues, expenditures, and
staffing levels for all of the programs and funds
administered by the State Bar. Any bill that authorizes the
imposition of membership dues shall be a fiscal bill and
shall be referred to the appropriate fiscal committees;
provided, however, that the bill may be approved by a
majority vote.


The State Bar shall submit the budget documents in a form
comparable to the documents prepared by state
departments for inclusion in the Governor's Budget and the
salaries and wages supplement. In addition, the bar shall
provide supplementary schedules detailing operating


expenses and equipment, all revenue sources, any
reimbursements or interfund transfers, fund balances, and
other related supporting documentation. The bar shall
submit budget change proposals with its final budget,
explaining the need for any differences between the current
and proposed budgets. (Added by Stats. 1986, ch. 2,
effective February 4, 1986. Amended by Stats. 1986, ch.
1510; Stats. 1987, ch. 688; Stats. 1988, ch. 1149; Stats.
1992, ch. 1296.)


§6140.2 Goal for Timely Disposition of Complaints


The State Bar shall set as a goal the improvement of its
disciplinary system so that no more than six months will
elapse from the receipt of complaints to the time of
dismissal, admonishment of the attorney involved, or the
filing of formal charges by the State Bar Office of Trial
Counsel.  (Added by Stats. 1986, ch. 2, effective February
4, 1986. Amended by Stats. 2004, ch. 193.)


§6140.3 (Repealed by Stats. 1980, ch. 1363.)


§6140.3 Increase Annual Membership Fee —
Building Fund


(a) The board may increase the annual membership fee
fixed by Section 6140 and the annual membership fee
specified in Section 6141 by an additional amount not
exceeding ten dollars ($10). This additional amount may be
used only for (1) the costs of financing, constructing,
purchasing, or leasing facilities to house State Bar staff and
(2) any major capital improvement projects related to
facilities owned by the bar.


(b) At least 30 days prior to entering into any agreement for
the construction, purchase, or lease of a facility in San
Francisco, the State Bar shall submit its preliminary plan
and cost estimate for the facility to the Judiciary
Committees of the Legislature for review. The documents
submitted shall include an analysis demonstrating that the
costs of financing, constructing, purchasing, or leasing the
facility can be supported by the revenues authorized by this
section. (Added by Stats. 1986, ch. 2, effective February 4,
1986. Amended by Stats. 1986, ch. 1510; Stats. 1987, ch.
688; Stats. 1990, ch. 1639; Stats. 1995, ch. 193.)


§6140.5 Client Security Fund; Establishment;
Payments; Administration; Funding 


(a) The board shall establish and administer a Client
Security Fund to relieve or mitigate pecuniary losses
caused by the dishonest conduct of active members of the
State Bar, Foreign Legal Consultants registered with the
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State Bar, and attorneys registered with the State Bar under
the Multijurisdictional Practice Program, arising from or
connected with the practice of law. Any payments from the
fund shall be discretionary and shall be subject to
regulation and conditions as the board shall prescribe. The
board may delegate the administration of the fund to the
State Bar Court, or to any board or committee created by
the board of governors. 


(b) Upon making a payment to a person who has applied to
the fund for payment to relieve or mitigate pecuniary losses
caused by the dishonest conduct of an active member of the
State Bar, the State Bar is subrogated, to the extent of that
payment, to the rights of the applicant against any person
or persons who, or entity that, caused the pecuniary loss.
The State Bar may bring an action to enforce those rights
within three years from the date of payment to the
applicant. 


(c) Any attorney whose actions have caused the payment of
funds to a claimant from the Client Security Fund shall
reimburse the fund for all moneys paid out as a result of his
or her conduct with interest, in addition to payment of the
assessment for the procedural costs of processing the claim,
as a condition of continued practice. The reimbursed
amount, plus applicable interest and costs, shall be added
to and become a part of the membership fee of a publicly
reproved or suspended member for the next calendar year.
For a member who resigns with disciplinary charges
pending or a member who is suspended or disbarred, the
reimbursed amount, plus applicable interest and costs, shall
be paid as a condition of reinstatement of membership.


(d) Any assessment against an attorney pursuant to
subdivision (c) that is part of an order imposing a public
reproval on a member or is part of an order imposing
discipline or accepting a resignation with a disciplinary
matter pending, may also be enforced as a money
judgment. This subdivision does not limit the power of the
Supreme Court to alter the amount owed or to authorize the
State Bar Court, in the enforcement of a judgment under
this subdivision, to approve an agreement for the
compromise of that judgment.  (Added by Stats. 1971, ch.
1338. Amended by Stats. 1986, ch. 2, effective February 4,
1986; Stats. 1986, ch. 1510; Stats. 1988, ch. 484; Stats
1988, ch. 1159, Stats. 2003, 334; Stats. 2005, ch. 341.)


§6140.55 Increase Annual  Membersh ip
Fee—Client Security Fund 


The board may increase the annual membership fees fixed
by it pursuant to Section 6140 by an additional amount per
active member not to exceed forty dollars ($40), and the
annual membership fees fixed by it pursuant to Section
6141 by an additional amount per inactive member not to
exceed ten dollars ($10), in any year, the additional amount


to be applied only for the purposes of the Client Security
Fund and the costs of its administration, including, but not
limited to, the costs of processing, determining, defending,
or insuring claims against the fund. (Added by Stats. 1988,
ch. 1149. Amended by Stats. 1990, ch. 1639; Stats. 2001,
ch. 24; Stats. 2005, ch. 341.)


§6140.6 Costs of Disciplinary System 


The board may increase the annual membership fees fixed
by Sections 6140 and 6141 by an additional amount not to
exceed twenty-five dollars ($25) to be applied to the costs
of the disciplinary system. (Added by Stats. 1986, ch.
1510. Amended by Stats. 1990, ch. 1639; Stats. 2005, ch.
341.)


§6140.7 Disciplinary Costs Added to Membership
Fee


Costs assessed against a member publicly reproved or
suspended, where suspension is stayed and the member is
not actually suspended, shall be added to and become a
part of the membership fee of the member, for the next
calendar year. Unless time for payment of discipline costs
is extended pursuant to subdivision (c) of Section 6086.10,
costs assessed against a member who resigns with
disciplinary charges pending or by a member who is
actually suspended or disbarred shall be paid as a condition
of reinstatement of or return to active membership. (Added
by Stats. 1986, ch. 662. Amended by Stats. 1996, ch. 1104;
Stats. 2004, ch. 529.)


§6140.8 (Added by Stats. 1988, ch. 1149.  Repealed by
Stats. 2001, ch. 24.)


§6140.9 Increase Membership Fee—Discipline
Monitor and Independent Monitor 


Moneys for the support of the program established pursuant
to Article 15 (commencing with Section 6230) and related
programs approved by the committee established pursuant
to Section 6231 shall be paid in whole or part by a fee of
ten dollars ($10) per active member per year, and by a fee
of five dollars ($5) per inactive member per year. The
board may seek alternative sources for funding the
program. To the extent that funds from alternative sources
are obtained and used for the support of the program, and
provided that at least ten dollars ($10) per active member
and five dollars ($5) per inactive member is available for
support of the program each year, funds provided by the
fee established by this section may be applied to the costs
of State Bar general fund programs. (Added by Stats. 1988,
ch. 1149.  Amended by Stats. 2001, ch. 129; Stats. 2005,
ch. 341.)
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§6140.10 (Added by Stats. 1991, ch. 189.  Repealed by
Stats. 2001, ch. 24.)


§6140.15  (Added by Stats. 1990, ch. 1639.  Repealed by
Stats. 2001, ch. 24.)


§6140.16 State Bar Review of Workload Standards


The State Bar shall review its workload standards to
measure the effectiveness and efficiency of its disciplinary
activities, including, but not limited to, the State Bar Court
and the Client Security Fund, and provide guidance to the
State Bar and the Legislature in allocating resources. The
standards shall be used to reassess the numbers and
classifications of staff required to conduct the activities of
the State Bar's disciplinary activities. The review shall
cover the calendar years of 1998, 1999, and 2000. The
State Bar shall submit a report to the Legislature on its
review of workload standards by June 30, 2001. (Added by
Stats. 1990, ch. 1639.  Amended by Stats. 2000, ch. 246.)


§6141. Inactive Membership Fee; Waivers 


(a) Until December 31, 2006, the board shall fix the annual
membership fee for inactive members at a sum not
exceeding sixty-five dollars ($65). On January 1, 2007, and
thereafter, the board shall fix the annual membership fee
for inactive members at a sum not exceeding seventy-five
dollars ($75). The annual membership fee for inactive
members is payable on or before the first day of February
of each year.


(b) An inactive member shall not be required to pay the
annual membership fee for inactive members for any
calendar year following the calendar year in which the
member attains the age of 70 years. (Origin: State Bar Act,
§45. Amended by Stats. 1953, ch. 352; Stats. 1964, 1st Ex.
Sess., ch. 29; Stats. 1971, ch. 1338; Stats. 1975, ch. 673;
Stats. 1986, ch. 1510; Stats. 2005, ch. 341.)


§6141.1 Waiver of Membership Fee 


(a)  The payment by any member of the annual membership
fee, any portion thereof, or any penalty thereon, may be
waived by the board as it may provide by rule. The board
may require submission of recent federal and state income
tax returns and other proof of financial condition as to
those members seeking waiver of all or a portion of their
fee or penalties on the ground of financial hardship.


(b)  The board shall adopt a rule or rules providing that an
active member who can demonstrate total gross annual
individual income from all sources of less than forty
thousand dollars ($40,000) shall presumptively qualify for
a waiver of 25 percent of the annual membership fee.  


(Added by Stats. 1941, ch. 144. Amended by Stats. 1977,
ch. 58; Stats. 1988, ch. 1149; Stats. 1999, ch. 342; Stats.
2003, ch. 334; Stats. 2005, ch. 341.)


§6142. Certificate of Payment 


Upon the payment of the annual membership fees,
including any costs imposed pursuant to Section 6140.7,
and penalties imposed pursuant to Section 6143, each
member shall receive a certificate issued under the
direction of the board evidencing the payment. (Origin:
State Bar Act, §44. Amended by Stats. 1986, ch. 662;
Stats. 1988, ch. 1149.)


§6143. Suspension for Nonpayment and
Reinstatement; Penalties 


Any member, active or inactive, failing to pay any fees,
penalties or costs after they become due, and after two
months written notice of his or her delinquency, shall be
suspended from membership in the State Bar.


The member may be reinstated upon the payment of
accrued fees or costs and such penalties as may be imposed
by the board, not exceeding double the amount of
delinquent dues, penalties or costs. (Origin: State Bar Act,
§46. Amended by Stats. 1986, ch. 662; Stats. 1988, ch.
1149.)


§6143.5 Members Failure to Pay Child Support 


Any member, active or inactive, failing to pay any child
support after it becomes due shall be subject to Section
17520 of the Family Code. (Added by Stats. 1992, ch. 50.
Amended by Stats. 2000, ch. 808.)


§6144. Disposition of Fees


All fees shall be paid into the treasury of the State Bar, and,
when so paid, shall become part of its funds. (Origin: State
Bar Act, §46.)


§6144.5 Annual Membership Fees Augmentation
— Legislative Intent 


It is the intent of the Legislature to confirm, validate, and
declare effective the annual membership fees, and all
augmentations, including, but not limited to, those made
under Sections 6140.3 and 6140.6, fixed and collected by
the board for 1990, and all other acts arising from and
related thereto. (Added by Stats. 1990, ch. 1639.)
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§6145. (Origin: State Bar Act, §48.  Repealed by Stats.
1999, ch. 342.)


§6145. Annual Financial Statement; Bi-Annual
Performance Audit 


(a) The board shall contract with a nationally recognized
independent public accounting firm for an audit of its
financial statement for each fiscal year beginning after
December 31, 1998. The financial statement shall be
promptly certified under oath by the Treasurer of the State
Bar, and a copy of the audit and financial statement shall be
submitted within 120 days of the close of the fiscal year to
the board, the Chief Justice of the Supreme Court, and to
the Assembly and Senate Committees on Judiciary.


The audit shall examine the receipts and expenditures of
the State Bar and the State Bar sections, to assure that the
receipts of the sections are being applied, and their
expenditures are being made, in compliance with
subdivisions of Section 6031.5, and that the receipts of the
sections are applied only to the work of the sections.


The audit also shall examine the receipts and expenditures
of the State Bar to ensure that the funds collected on behalf
of the Conference of Delegates of California Bar
Associations as the independent successor entity to the
former Conference of Delegates of the State Bar are
conveyed to that entity, that the State Bar has been paid or
reimbursed for the full cost of any administrative and
support services provided to the successor entity, including
the collection of fees or donations on its behalf, and that no
mandatory dues are being used to fund the activities of the
successor entity. 


(b) The board shall contract with the Bureau of State
Audits to conduct a performance audit of the State Bar's
operations from July 1, 2000, to December 31, 2000,
inclusive.  A copy of the performance audit shall be
submitted by May 1, 2001, to the board, to the Chief
Justice of the Supreme Court, and to the Assembly and
Senate Committees on Judiciary.


Every two years thereafter, the board shall contract with the
Bureau of State Audits to conduct a performance audit of
the State Bar's operations for the respective fiscal year,
commencing with January 1, 2002, through December 31,
2002, inclusive.  A copy of the performance audit shall be
submitted within 120 days of the close of the fiscal year for
which the audit was performed to the board, to the Chief
Justice of the Supreme Court, and to the Assembly and
Senate Committees on Judiciary.


For the purposes of this subdivision, the Bureau of State
Audits may contract with a third party to conduct the 


performance audit. This subdivision is not intended to
reduce the number of audits the Bureau of State Audits
may otherwise be able to conduct.  (Added by Stats. 1999,
ch. 342.  Amended by Stats. 2002, ch. 415, effective
September 9, 2002; Stats. 2003, ch. 334.)


ARTICLE 8.5
FEE AGREEMENTS


§6146. L imi tat ions;  Per iodic Payments;
Definitions 


(a) An attorney shall not contract for or collect a
contingency fee for representing any person seeking
damages in connection with an action for injury or damage
against a health care provider based upon such person's
alleged professional negligence in excess of the following
limits:


(1) Forty percent of the first fifty thousand dollars
($50,000) recovered.


(2) Thirty-three and one-third percent of the next fifty
thousand dollars ($50,000) recovered.


(3) Twenty-five percent of the next five hundred
thousand dollars ($500,000) recovered.


(4) Fifteen percent of any amount on which the
recovery exceeds six hundred thousand dollars
($600,000).


The limitations shall apply regardless of whether the
recovery is by settlement, arbitration, or judgment, or
whether the person for whom the recovery is made is a
responsible adult, an infant, or a person of unsound mind.


(b) If periodic payments are awarded to the plaintiff
pursuant to section 667.7 of the Code of Civil Procedure,
the court shall place a total value on these payments based
upon the projected life expectancy of the plaintiff and
include this amount in computing the total award from
which attorney's fees are calculated under this section.


(c) For purposes of this section:


(1) "Recovered" means the net sum recovered after
deducting any disbursements or costs incurred in
connection with prosecution or settlement of the claim.
Costs of medical care incurred by the plaintiff and the
attorney's office-overhead costs or charges are not
deductible disbursements or costs for such purpose.


(2) "Health care provider" means any person licensed or
certified pursuant to Division 2 (commencing with
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Section 500) or licensed pursuant to the Osteopathic
Initiative Act, or the Chiropractic Initiative Act, or
licensed pursuant to Chapter 2.5 (commencing with
Section 1440) of Division 2 of the Health and Safety
Code; and any clinic, health dispensary, or health facility,
licensed pursuant to Division 2 (commencing with
Section 1200) of the Health and Safety Code. "Health
care provider" includes the legal representatives of a
health care provider.


(3) "Professional negligence" is a negligent act or
omission to act by a health care provider in the rendering
of professional services, which act or omission is the
proximate cause of a personal injury or wrongful death,
provided that the services are within the scope of services
for which the provider is licensed and which are not
within any restriction imposed by the licensing agency or
licensed hospital. (Added by Stats. 1975, 2nd Ex. Sess.,
ch. 1; Amended by Stats. 1975, 2nd Ex. Sess., ch. 2,
effective September 24, 1975, operative December 12,
1975; Stats. 1981, ch. 714; Stats. 1987, ch. 1498.)


§6147.  (Added by Stats. 1982, ch. 415. Amended by
Stats. 1996, ch. 1104. Repealed by its own provisions,
Stats. 1996, ch. 1104, effective January 1, 2000.)


§6147. Contingency Fee Contract: Contents;
Effect of Noncompliance; Application to
Co n t r ac t s  f o r  Reco v ery  o f  Wo rkers '
Compensation Benefits


(a) An attorney who contracts to represent a client on a
contingency fee basis shall, at the time the contract is
entered into, provide a duplicate copy of the contract,
signed by both the attorney and the client, or the client's
guardian or representative, to the plaintiff, or to the client's
guardian or representative. The contract shall be in writing
and shall include, but is not limited to, all of the following:


(1) A statement of the contingency fee rate that the
client and attorney have agreed upon.


(2) A statement as to how disbursements and costs
incurred in connection with the prosecution or
settlement of the claim will affect the contingency fee
and the client's recovery.


(3) A statement as to what extent, if any, the client
could be required to pay any compensation to the
attorney for related matters that arise out of their
relationship not covered by their contingency fee
contract. This may include any amounts collected for
the plaintiff by the attorney.


(4) Unless the claim is subject to the provisions of
Section 6146, a statement that the fee is not set by law
but is negotiable between attorney and client.


(5) If the claim is subject to the provisions of Section
6146, a statement that the rates set forth in that section
are the maximum limits for the contingency fee
agreement, and that the attorney and client may
negotiate a lower rate.


(b) Failure to comply with any provision of this section
renders the agreement voidable at the option of the
plaintiff, and the attorney shall thereupon be entitled to
collect a reasonable fee.


(c) This section shall not apply to contingency fee contracts
for the recovery of workers' compensation benefits.


(d) This section shall become operative on January 1, 2000.
(Added by Stats. 1993, ch. 982. Amended by Stats. 1994,
ch. 479; Stats. 1996, ch. 1104, operative January 1, 2000.)


§6147.5 Contingency Fee Contracts; Recovery of
Claims between Merchants


(a) Sections 6147 and 6148 shall not apply to contingency
fee contracts for the recovery of claims between merchants
as defined in Section 2104 of the Commercial Code,
arising from the sale or lease of goods or services rendered,
or money loaned for use, in the conduct of a business or
profession if the merchant contracting for legal services
employs 10 or more individuals.


(b) (1) In the instances in which no written contract for
legal services exists as permitted by subdivision (a), an
attorney shall not contract for or collect a contingency
fee in excess of the following limits:


(A) Twenty percent (20%) of the first three
hundred dollars ($300) collected.


(B) Eighteen percent (18%) of the next one
thousand seven hundred dollars ($1,700) collected.


(C) Thirteen percent (13%) of sums collected in
excess of two thousand dollars ($2,000).


(2) However, the following minimum charges may be
charged and collected:


(A) Twenty-five dollars ($25) in collections of
seventy-five dollars ($75) to one hundred twenty-
five dollars ($125).
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(B) Thirty-three and one-third percent of
collections less than seventy-five dollars ($75).
(Added by Stats. 1990, ch. 713.)


§6148. (Added by Stats. 1986, ch. 475. Amended by Stats.
1996, ch. 1104.  Repealed by its own provisions, Stats.
1996, ch. 1104, effective January 1, 2000.)


§6148. Written Fee Contract: Contents; Effect of
Noncompliance


(a) In any case not coming within Section 6147 in which it
is reasonably foreseeable that total expense to a client,
including attorney fees, will exceed one thousand dollars
($1,000), the contract for services in the case shall be in
writing. At the time the contract is entered into, the
attorney shall provide a duplicate copy of the contract
signed by both the attorney and the client, or the client's
guardian or representative, to the client or to the client's
guardian or representative. The written contract shall
contain all of the following:


(1) Any basis of compensation including, but not limited
to, hourly rates, statutory fees or flat fees, and other
standard rates, fees, and charges applicable to the case.


(2) The general nature of the legal services to be
provided to the client.


(3) The respective responsibilities of the attorney and the
client as to the performance of the contract.


(b) All bills rendered by an attorney to a client shall clearly
state the basis thereof. Bills for the fee portion of the bill
shall include the amount, rate, basis for calculation, or
other method of determination of the attorney's fees and
costs. Bills for the cost and expense portion of the bill shall
clearly identify the costs and expenses incurred and the
amount of the costs and expenses. Upon request by the
client, the attorney shall provide a bill to the client no later
than 10 days following the request unless the attorney has
provided a bill to the client within 31 days prior to the
request, in which case the attorney may provide a bill to the
client no later than 31 days following the date the most
recent bill was provided. The client is entitled to make
similar requests at intervals of no less than 30 days
following the initial request. In providing responses to
client requests for billing information, the attorney may use
billing data that is currently effective on the date of the
request, or, if any fees or costs to that date cannot be
accurately determined, they shall be described and
estimated.


(c) Failure to comply with any provision of this section
renders the agreement voidable at the option of the client,
and the attorney shall, upon the agreement being voided, be
entitled to collect a reasonable fee.


(d) This section shall not apply to any of the following:


(1) Services rendered in an emergency to avoid
foreseeable prejudice to the rights or interests of the
client or where a writing is otherwise impractical.


(2) An arrangement as to the fee implied by the fact that
the attorney's services are of the same general kind as
previously rendered to and paid for by the client.


(3) If the client knowingly states in writing, after full
disclosure of this section, that a writing concerning fees
is not required.


(4) If the client is a corporation.


(e) This section applies prospectively only to fee
agreements following its operative date.


(f) This section shall become operative on January 1, 2000.
(Added by Stats. 1993, ch. 982. Amended by Stats. 1994,
ch. 479; Stats. 1996, ch 1104, operative January 1, 2000.)


§6149. Written Fee Contract Confidential
Communication 


A written fee contract shall be deemed to be a confidential
communication within the meaning of subdivision (e) of
Section 6068 and of Section 952 of the Evidence Code.
(Added by Stats. 1986, ch. 475.)


        
§6149.5 Insurer Notification to Claimant of
Settlement Payment Delivered to Claimant's
Attorney 


(a) Upon the payment of one hundred dollars ($100) or
more in settlement of any third-party liability claim the
insurer shall provide written notice to the claimant if both
of the following apply:


(1) The claimant is a natural person.


(2) The payment is delivered to the claimant's lawyer or
other representative by draft, check, or otherwise.


(b) For purposes of this section, "written notice" includes
providing to the claimant a copy of the cover letter sent to
the claimant's attorney or other representative that
accompanied the settlement payment.
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(c)This section shall not create any cause of action for any
person against the insurer based upon the insurer's failure
to provide the notice to a claimant required by this section.
This section shall not create a defense for any party to any
cause of action based upon the insurer's failure to provide
this notice. (Added by Stats. 1994, ch. 479.)


ARTICLE 9
UNLAWFUL SOLICITATION


§6150. Relation of Article to Chapter 


This article is a part of Chapter 4 of this division of the
Business and Professions Code, but the phrase "this
chapter" as used in Chapter 4 does not apply to the
provisions of this article unless expressly made applicable.


  
§6151. Runners and Cappers—Definitions 


As used in this article:


(a) A runner or capper is any person, firm, association or
corporation acting for consideration in any manner or in
any capacity as an agent for an attorney at law or law firm,
whether the attorney or any member of the law firm is
admitted in California or any other jurisdiction, in the
solicitation or procurement of business for the attorney at
law or law firm as provided in this article.


(b) An agent is one who represents another in dealings with
one or more third persons. (Origin: Stats 1931, ch. 1043;
Deering's Gen. Laws (1937), Act 592, §5. Amended by
Stats. 1963, ch. 206; Stats. 1991, ch. 116.)


§6152. Prohibition of Solicitation 


(a) It is unlawful for:


(1) Any person, in an individual capacity or in a capacity
as a public or private employee, or for any firm,
corporation, partnership or association to act as a runner
or capper for any attorneys or to solicit any business for
any attorneys in and about the state prisons, county jails,
city jails, city prisons, or other places of detention of
persons, city receiving hospitals, city and county
receiving hospitals, county hospitals, superior courts, or
in any public institution or in any public place or upon
any public street or highway or in and about private
hospitals, sanitariums or in and about any private
institution or upon private property of any character
whatsoever.


(2) Any person to solicit another person to commit or
join in the commission of a violation of subdivision (a).


(b) A general release from a liability claim obtained from
any person during the period of the first physical
confinement, whether as an inpatient or outpatient, in a
clinic or health facility, as defined in Sections 1203 and
1250 of the Health and Safety Code, as a result of the
injury alleged to have given rise to the claim and primarily
for treatment of the injury, is presumed fraudulent if the
release is executed within 15 days after the commencement
of confinement or prior to release from confinement,
whichever occurs first.


(c) Nothing in this section shall be construed to prevent the
recommendation of professional employment where that
recommendation is not prohibited by the Rules of
Professional Conduct of the State Bar of California.


(d) Nothing in this section shall be construed to mean that
a public defender or assigned counsel may not make known
his or her services as a criminal defense attorney to persons
unable to afford legal counsel whether those persons are in
custody or otherwise. (Origin: Statutes of 1931, ch. 1043.
Added by Stats. 1939, ch. 34.  Amended by Stats. 1963, ch.
206; Stats. 1976, ch. 1016; Stats. 1977, ch. 799, effective
September 14, 1977; Stats. 1998, ch. 931; Stats. 2002, ch.
784.)


§6153. Violation as Misdemeanor; Forfeiture of
Public Office or Employment 


Any person, firm, partnership, association, or corporation
violating subdivision (a) of Section 6152 is punishable,
upon a first conviction, by imprisonment in a county jail for
not more than one year or by a fine not exceeding fifteen
thousand dollars ($15,000), or by both that imprisonment
and fine.  Upon a second or subsequent conviction, a
person, firm, partnership, association, or corporation is
punishable by imprisonment in a county jail for not more
than one year, or by imprisonment in the state prison for
two, three, or four years, or by a fine not exceeding fifteen
thousand dollars ($15,000), or by both that imprisonment
and fine.   


Any person employed either as an officer, director, trustee,
clerk, servant or agent of this state or of any county or
other municipal corporation or subdivision thereof, who is
found guilty of violating any of the provisions of this
article, shall forfeit the right to his office and employment
in addition to any other penalty provided in this article.
(Origin: Statutes of 1931, ch. 1043. Amended by Stats.
1976, ch. 1016; Stats. 1976, ch. 1125; Stats. 1977, ch. 799,
effective September 14, 1977; Stats. 1991, ch. 116, Stats.
2000, ch. 867.)







THE STATE BAR ACT


76 THE STATE BAR ACT


§6154. Invalidity of Contract for Services 


(a) Any contract for professional services secured by any
attorney at law or law firm in this state through the services
of a runner or capper is void. In any action against any
attorney or law firm under the Unfair Practices Act,
Chapter 4 (commencing with section 17000) of Division 7,
or Chapter 5 (commencing with section 17200) of Division
7, any judgment shall include an order divesting the
attorney or law firm of any fees and other compensation
received pursuant to any such void contract. Those fees and
compensation shall be recoverable as additional civil
penalties under Chapter 4 (commencing with section
17000) or Chapter 5 (commencing with section 17200) of
Division 7.


(b) Notwithstanding Section 17206 or any other provision
of law, any fees recovered pursuant to subdivision (a) in an
action involving professional services related to the
provision of workers' compensation shall be allocated as
follows: if the action is brought by the Attorney General,
one-half of the penalty collected shall be paid to the State
General Fund, and one-half of the penalty collected shall be
paid to the Workers' Compensation Fraud Account in the
Insurance Fund; if the action is brought by a district
attorney, one-half of the penalty collected shall be paid to
the treasurer of the county in which the judgment was
entered, and one-half of the penalty collected shall be paid
to the Workers' Compensation Fraud Account in the
Insurance Fund; if the action is brought by a city attorney
or city prosecutor, one-half of the penalty collected shall be
paid to the treasurer of the city in which the judgment was
entered, and one-half of the penalty collected shall be paid
to the Workers' Compensation Fraud Account in the
Insurance Fund. Moneys deposited into the Workers'
Compensation Fraud Account pursuant to this subdivision
shall be used in the investigation and prosecution of
workers' compensation fraud, as appropriated by the
Legislature. (Added by Stats. 1939, ch. 34. Amended by
Stats. 1991, ch. 116, Stats. 1993, ch. 120.)


§6155. Lawyer Referral Service—Ownership,
Operation; Formulation and Enforcement of Rules
and Regulations; Fees 


(a) An individual, partnership, corporation, association, or
any other entity shall not operate for the direct or indirect
purpose, in whole or in part, of referring potential clients to
attorneys, and no attorney shall accept a referral of such
potential clients, unless all of the following requirements
are met:


(1) The service is registered with the State Bar of
California and (a) on July 1, 1988, is operated in
conformity with minimum standards for a lawyer referral
service established by the State Bar, or (b) upon approval


by the Supreme Court of minimum standards for a
lawyer referral service, is operated in conformity with
those standards.


(2) The combined charges to the potential client by the
referral service and the attorney to whom the potential
client is referred do not exceed the total cost that the
client would normally pay if no referral service were
involved.


(b) A referral service shall not be owned or operated, in
whole or in part, directly or indirectly, by those lawyers to
whom, individually or collectively, more than 20 percent of
referrals are made. For purposes of this subdivision, a
referral service that is owned or operated by a bar
association, as defined in the minimum standards, shall be
deemed to be owned or operated by its governing
committee so long as the governing committee is
constituted and functions in the manner prescribed by the
minimum standards.


(c) None of the following is a lawyer referral service:


(1) A plan of legal insurance as defined in Section 119.6
of the Insurance Code.


(2) A group or prepaid legal plan, whether operated by
a union, trust, mutual benefit or aid association, public or
private corporation, or other entity or person, which
meets both of the following conditions:


(A) It recommends, furnishes, or pays for legal
services to its members or beneficiaries.


(B) It provides telephone advice or personal
consultation.


(3) A program having as its purpose the referral of
clients to attorneys for representation on a pro bono
basis.


(d) The following are in the public interest and do not
constitute an unlawful restraint of trade or commerce:


(1) An agreement between a referral service and a
participating attorney to eliminate or restrict the
attorney's fee for an initial office consultation for each
potential client or to provide free or reduced fee services.


(2) Requirements by a referral service that attorneys
meet reasonable participation requirements, including
experience, education, and training requirements.


(3) Provisions of the minimum standards as approved by
the Supreme Court.
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(4) Requirements that the application and renewal fees
for certification as a lawyer referral service be
determined, in whole or in part, by a consideration of any
combination of the following factors: a referral service's
gross annual revenues, number of panels, number of
panel members, amount of fees charged to panel
members, or for-profit or nonprofit status; provided that
the application and renewal fees do not exceed ten
thousand dollars ($10,000) or 1 percent of the gross
annual revenues, whichever is less.


(5) Requirements that, to increase access to the justice
system for all Californians, lawyer referral services
establish separate ongoing activities or arrangements that
serve persons of limited means.


(e) A violation or threatened violation of this section may
be enjoined by any person.


(f) With the approval of the Supreme Court, the State Bar
shall formulate and enforce rules and regulations for
carrying out this section, including rules and regulations
which do the following:


(1) Establish minimum standards for lawyer referral
services. The minimum standards shall include
provisions ensuring that panel membership shall be open
to all attorneys practicing in the geographical area served
who are qualified by virtue of suitable experience, and
limiting attorney registration and membership fees to
reasonable sums which do not discourage widespread
attorney membership.


(2) Require that an entity seeking to qualify as a lawyer
referral service register with the State Bar and obtain
from the State Bar a certificate of compliance with the
minimum standards for lawyer referral services.


(3) Require that the certificate may be obtained,
maintained, suspended, or revoked pursuant to
procedures set forth in the rules and regulations.


(4) Require the lawyer referral service to pay an
application and renewal fee for the certificate in such
reasonable amounts as may be determined by the State
Bar. The State Bar shall adopt rules authorizing the
waiver or reduction of the fees upon a demonstration of
financial necessity. The State Bar may require that the
application and renewal fees for certification as a lawyer
referral service be determined, in whole or in part, by a
consideration of any combination of the following
factors: a referral service's gross annual revenues,
number of panels, number of panel members, amount of
fees charged to panel members, or for-profit or nonprofit
status; provided that the application and renewal fees do
not exceed ten thousand dollars ($10,000) or 1 percent of
the gross annual revenues, whichever is less.


(5) Require that, to increase access to the justice system
for all Californians, lawyer referral services establish
separate ongoing activities or arrangements that serve
persons of limited means.


(6) Require each lawyer who is a member of a certified
lawyer referral service to comply with all applicable
professional standards, rules, and regulations, and to
possess a policy of errors and omissions insurance in an
amount not less than one hundred thousand dollars
($100,000) for each occurrence and three hundred
thousand dollars ($300,000) aggregate, per year. By rule,
the State Bar may provide for alternative proof of
financial responsibility to meet this requirement.


(g) Provide that cause for denial of certification or
recertification or revocation of certification of a lawyer
referral service shall include, but not be limited to:


(1) Noncompliance with the statutes or minimum
standards governing lawyer referral services as adopted
and from time to time amended.


(2) Sharing common or cross ownership, interests, or
operations with any entity which engages in referrals to
licensed or unlicensed health care providers.


(3) Direct or indirect consideration regarding referrals
between an owner, operator, or member of a lawyer
referral service and any licensed or unlicensed health
care provider.


(4) Advertising on behalf of attorneys in violation of the
Rules of Professional Conduct or the Business and
Professions Code.


(h) This section shall not be construed to prohibit attorneys
from jointly advertising their services.


(1) Permissible joint advertising, among other things,
identifies by name the advertising attorneys or law firms
whom the consumer of legal services may select and
initiate contact with.


(2) Certifiable referral activity involves, among other
things, some person or entity other than the consumer
and advertising attorney or law firms which, in person,
electronically, or otherwise, refers the consumer to an
attorney or law firm not identified in the advertising.


(i) A lawyer referral service certified under this section and
operating in full compliance with this section, and in full
compliance with the minimum standards and the rules and
regulations of the State Bar governing lawyer referral
services, shall not be deemed to be in violation of Section
3215 of the Labor Code or Section 750 of the Insurance
Code.
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(j) The payment by an attorney or law firm member of a
certified referral service of the normal fees of that service
shall not be deemed to be in violation of Section 3215 of
the Labor Code or Section 750 of the Insurance Code,
provided that the attorney or law firm member is in full
compliance with the minimum standards and the rules and
regulations of the State Bar governing lawyer referral
services.


(k) Certifications of lawyer referral services issued by the
State Bar shall not be transferable. (Added by Stats. 1987,
ch. 727; Amended by Stats. 1992, ch. 150; Stats 1994, ch.
711.)


§6156. Violation of Section 6155; Civil Penalty 


(a) Any individual, partnership, association, corporations,
or other entity, including, but not limited to, any person or
entity having an ownership interest in a lawyer referral
service, which engages, has engaged, or proposes to engage
in violations of Section 6155, shall be liable for a civil
penalty as defined in Sections 17206, 17206.1, and 17536,
respectively, which shall be assessed and recovered in a
civil action brought:


(1) In the manner specified in subdivision (a) of Section
17206 or Section 17536.


(2) By the State Bar of California.


(b) If the action is brought pursuant to subdivision (a), the
court shall determine the reasonable expenses, if any,
incurred by the State Bar in its investigation and
prosecution of the action. In these cases, before any penalty
collected is paid out pursuant to subdivision (b) of Section
17206 or 17536, the amount of the reasonable expenses
incurred by the State Bar shall be paid to the State Bar and
shall be deposited and used as provided in subdivision (c).


(c) If the action is brought pursuant to paragraph (2) of
subdivision (a), the civil penalty shall be paid to the State
Bar and shall be deposited into a special fund to be used
first for the investigation and prosecution of other such
cases by the State Bar, with any excess to be used for the
investigation and prosecution of attorney discipline cases.
(Added by Stats. 1994, ch. 711.)


ARTICLE 9.5
LEGAL ADVERTISING


§6157. Definitions 


As used in this article, the following definitions apply:


(a) "Member" means a member in good standing of the
State Bar and includes any agent of the member and any
law firm or law corporation doing business in the State of
California.


(b) "Lawyer" means a member of the State Bar or a person
who is admitted in good standing and eligible to practice
before the bar of any United States court or the highest
court of the District of Columbia or any state, territory, or
insular possession of the United States, or is licensed to
practice law in, or is admitted in good standing and eligible
to practice before the bar of the highest court of a foreign
country, or any political subdivision thereof, and includes
any agent of the lawyer or law firm or law corporation
doing business in this state.


(c) "Advertise" or "advertisement" means any
communication, disseminated by television or radio, by any
print medium including, but not limited to, newspapers and
billboards, or by means of a mailing directed generally to
members of the public and not to a specific person, that
solicits employment of legal services provided by a
member, and is directed to the general public and is paid
for by, or on behalf of, an attorney.


(d) "Electronic medium" means television, radio, or
computer networks. (Added by Stats. 1993, ch. 518.
Amended by Stats. 1994, ch. 711.)


§6157.1 Advertisements—False, Misleading or
Deceptive
 
No advertisement shall contain any false, misleading, or
deceptive statement or omit to state any fact necessary to
make the statements made, in light of circumstances under
which they are made, not false, misleading, or deceptive.
(Added by Stats. 1993, ch. 518.)


§6157 .2  A d v er t i s em en t s —Gu ar an t ees ,
Settlements, Impersonations, Dramatizations and
Contingent Fee Basis 


No advertisement shall contain or refer to any of the
following:


(a) Any guarantee or warranty regarding the outcome of a
legal matter as a result of representation by the member.
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(b) Statements or symbols stating that the member featured
in the advertisement can generally obtain immediate cash
or quick settlements.


(c) (1) An impersonation of the name, voice, photograph,
or electronic image of any person other than the
lawyer, directly or implicitly purporting to be that of
a lawyer.


(2) An impersonation of the name, voice, photograph,
or electronic image of any person, directly or
implicitly purporting to be a client of the member
featured in the advertisement, or a dramatization of
events, unless disclosure of the impersonation or
dramatization is made in the advertisement.


(3) A spokesperson, including a celebrity
spokesperson, unless there is disclosure of the
spokesperson's title.


(d) A statement that a member offers representation on a
contingent basis unless the statement also advises whether
a client will be held responsible for any costs advanced by
the member when no recovery is obtained on behalf of the
client. If the client will not be held responsible for costs, no
disclosure is required. (Added by Stats. 1993, ch. 518.
Amended by Stats. 1994, ch. 711.)


§6157.3 Advertisements—Disclosure of Payor
Other Than Member 


Any advertisement made on behalf of a member, which is
not paid for by the member, shall disclose any business
relationship, past or present, between the member and the
person paying for the advertisement. (Added by Stats.
1993, ch. 518.)


§6157.4 Lawyer Referral Service Advertisements-
Necessary Disclosures 


Any advertisement that is created or disseminated by a
lawyer referral service shall disclose whether the attorneys
on the organization's referral list, panel, or system, paid any
consideration, other than a proportional share of actual
cost, to be included on that list, panel, or system. (Added
by Stats. 1993, ch. 518.)


§6157.5. Advert isements—Immigrat ion or
Naturalization Legal Services; Disclosures


(a) All advertisements published, distributed, or
broadcasted by or on behalf of a member seeking
professional employment for the member in providing
services relating to immigration or naturalization shall
include a statement that he or she is an active member of


the State Bar, licensed to practice law in this state.  If the
advertisement seeks employment for a law firm or law
corporation employing more than one attorney, the
advertisement shall include a statement that all the services
relating to immigration and naturalization provided by the
firm or corporation shall be provided by an active member
of the State Bar or by a person under the supervision of an
active member of the State Bar.  This subdivision shall not
apply to classified or "yellow pages" listings in a telephone
or business directory of three lines or less that state only
the name, address, and telephone number of the listed
entity.   


(b) If the advertisement is in a language other than English,
the statement required by subdivision (a) shall be in the
same language as the advertisement.   


(c) This section shall not apply to members employed by
public agencies or by nonprofit entities registered with the
Secretary of State.


(d) A violation of this section by a member shall be cause
for discipline by the State Bar. (Added by Stats. 2000, ch.
674.)


§6158 Elect ronic Media Advert isements;
Compliance with Sections 6157.1 and 6157.2;
Message May Not Be False, Misleading or
Decept ive; Message Must Be Factual ly
Substantiated 


In advertising by electronic media, to comply with Sections
6157.1 and 6157.2, the message as a whole may not be
false, misleading, or deceptive, and the message as a whole
must be factually substantiated. The message means the
effect in combination of the spoken word, sound,
background, action, symbols, visual image, or any other
technique employed to create the message. Factually
substantiated means capable of verification by a credible
source. (Added by Stats. 1994, ch. 711.)


§6158.1 Rebuttable Presumptions; False,
Misleading or Deceptive Message 


There shall be a rebuttable presumption affecting the
burden of producing evidence that the following messages
are false, misleading, or deceptive within the meaning of
Section 6158:


(a) A message as to the ultimate result of a specific case or
cases presented out of context without adequately
providing information as to the facts or law giving rise to
the result.


(b) The depiction of an event through methods such as the
use of displays of injuries, accident scenes, or portrayals of
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other injurious events which may or may not be
accompanied by sound effects and which may give rise to
a claim for compensation.


(c) A message referring to or implying money received by
or for a client in a particular case or cases, or to potential
monetary recovery for a prospective client. A reference to
money or monetary recovery includes, but is not limited to,
a specific dollar amount, characterization of a sum of
money, monetary symbols, or the implication of wealth.
(Added by Stats. 1994, ch. 711.)


§6158.2 Presumptions; Information Not False,
Misleading or Deceptive 


The following information shall be presumed to be in
compliance with this article for purposes of advertising by
electronic media, provided the message as a whole is not
false, misleading, or deceptive:


(a) Name, including name of law firm, names of
professional associates, addresses, telephone numbers, and
the designation "lawyer," "attorney," "law firm," or the
like.


(b) Fields of practice, limitation of practice, or
specialization.


(c) Fees for routine legal services, subject to the
requirements of subdivision (d) of Section 6157.2 and the
Rules of Professional Conduct.


(d) Date and place of birth.


(e) Date and place of admission to the bar of state and
federal courts.


(f) Schools attended, with dates of graduation, degrees, and
other scholastic distinctions.


(g) Public or quasi-public offices.


(h) Military service.


(i) Legal authorship.


(j) Legal teaching positions.


(k) Memberships, offices, and committee assignments in
bar associations.


(l) Memberships and offices in legal fraternities and legal
societies.


(m) Technical and professional licenses.


(n) Memberships in scientific, technical, and professional
associations and societies.


(o) Foreign language ability of the advertising lawyer or a
member of lawyer's firm. (Added by Stats. 1994, ch. 711)


       
§6158.3 Portrayal of Result in Particular Case or
Cases; Additional Disclosures 


In addition to any disclosure required by Section 6157.2,
Section 6157.3, and the Rules of Professional Conduct, the
following disclosure shall appear in advertising by
electronic media. Use of the following disclosure alone
may not rebut any presumption created in Section 6158.1.
If an advertisement in the electronic media conveys a
message portraying a result in a particular case or cases, the
advertisement must state, in either an oral or printed
communication, either of the following disclosures: The
advertisement must adequately disclose the factual and
legal circumstances that justify the result portrayed in the
message, including the basis for liability and the nature of
injury or damage sustained, or the advertisement must state
that the result portrayed in the advertisement was
dependent on the facts of that case, and that the results will
differ if based on different facts. (Added by Stats. 1994, ch.
711.)


§6158.4 Enforcement; Complaint Claiming
Violation; State Bar Determination; Declaratory
Relief; Civil Action for Recovery Paid into Client
Security Fund; Award of Attorney's Fees;
Records; Unfounded Complaints 


(a) Any person claiming a violation of Section 6158,
6158.1, or 6158.3 may file a complaint with the State Bar
that states the name of the advertiser, a description of the
advertisement claimed to violate these sections, and that
specifically identifies the alleged violation. A copy of the
complaint shall be served simultaneously upon the
advertiser. The advertiser shall have nine days from the
date of service of the complaint to voluntarily withdraw
from broadcast the advertisement that is the subject of the
complaint. If the advertiser elects to withdraw the
advertisement, the advertiser shall notify the State Bar of
that fact, and no further action may be taken by the
complainant. The advertiser shall provide a copy of the
complained of advertisement to the State Bar for review
within seven days of service of the complaint. Within 21
days of the delivery of the complained of advertisement,
the State Bar shall determine whether substantial evidence
of a violation of these sections exists. The review shall be
conducted by a State Bar attorney who has expertise in the
area of lawyer advertising.
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(b) (1) Upon a State Bar determination that substantial
evidence of a violation exists, if the member or
certified lawyer referral service withdraws that
advertisement from broadcast within 72 hours, no
further action may be taken by the complainant.


(2) Upon a State Bar determination that substantial
evidence of a violation exists, if the member or
certified lawyer referral service fails to withdraw the
advertisement within 72 hours, a civil enforcement
action brought pursuant to subdivision (e) may be
commenced within one year of the State Bar decision.
If the member or certified lawyer referral service
withdraws an advertisement upon a State Bar
determination that substantial evidence of a violation
exists and subsequently rebroadcasts the same
advertisement without a finding by the trier of fact in
an action brought pursuant to subdivision (c) or (e)
that the advertisement does not violate Section 6158,
6158.1 or 6158.3, a civil enforcement action may be
commenced within one year of the rebroadcast.


(3) Upon a determination that substantial evidence of
a violation does not exist, the complainant is barred
from bringing a civil enforcement action pursuant to
subdivision (e), but may bring an action for
declaratory relief pursuant to subdivision (c).


(c) Any member or certified lawyer referral service who
was the subject of a complaint and any complainant
affected by the decision of the State Bar may bring an
action for declaratory relief in the superior court to obtain
a judicial declaration of whether Section 6158, 6158.1, or
6158.3 has been violated, and, if applicable, may also
request injunctive relief. Any defense otherwise available
at law may be raised for the first time in the declaratory
relief action, including any constitutional challenge. Any
civil enforcement action filed pursuant to subdivision (e)
shall be stayed pending the resolution of the declaratory
relief action. The action shall be defended by the real party
in interest. The State Bar shall not be considered a party to
the action unless it elects to intervene in the action.


(1) Upon a State Bar determination that substantial
evidence of a violation exists, if the complainant or the
member or certified lawyer referral service brings an
action for declaratory relief to obtain a judicial
declaration of whether the advertisement violates
Section 6158, 6158.1, or 6158.3, and the court
declares that the advertisement violates one or more of
the sections, a civil enforcement action pursuant to
subdivision (e) may be filed or maintained if the
member or certified lawyer referral service failed to
withdraw the advertisement within 72 hours of the
State Bar determination. The decision of the court that
an advertisement violates Section 6158, 6158.1, or
6158.3 shall be binding on the issue of whether the


advertisement is unlawful in any pending or
prospective civil enforcement action brought
pursuant to subdivision (e) if that binding effect is
supported by the doctrine of collateral estoppel or res
judicata.


If, in that declaratory relief action, the court declares
that the advertisement does not violate Section 6158,
6158.1, or 6158.3, the member or lawyer referral
service may broadcast the advertisement. The
decision of the court that an advertisement does not
violate Section 6158, 6158.1, or 6158.3 shall bar any
pending or prospective civil enforcement action
brought pursuant to subdivision (e) if that prohibitive
effect is supported by the doctrine of collateral
estoppel or res judicata.


(2) If, following a State Bar determination that does
not find substantial evidence that an advertisement
violates Section 6158, 6158.1, or 6158.3, the
complainant or the member or certified lawyer
referral service brings an action for declaratory relief
to obtain a judicial declaration of whether the
advertisement violates Section 6158, 6158.1, or
6158.3, and the court declares that the advertisement
violates one or more of the sections, a civil
enforcement action pursuant to subdivision (e) may
be filed or maintained if the member or certified
lawyer referral service broadcasts the same
advertisement following the decision in the
declaratory relief action. The decision of the court
that an advertisement violates Section 6158, 6158.1,
or 6158.3 shall be binding on the issue of whether the
advertisement is unlawful in any pending or
prospective civil enforcement action brought
pursuant to subdivision (e) if that binding effect is
supported by the doctrine of collateral estoppel or res
judicata.


If, in that declaratory relief action, the court declares
that the advertisement does not violate Section 6158,
6158.1, or 6158.3, the member or lawyer referral
service may continue broadcast of the advertisement.
The decision of the court that an advertisement does
not violate Section 6158, 6158.1, or 6158.3 shall bar
any pending or prospective civil enforcement action
brought pursuant to subdivision (e) if that prohibitive
effect is supported by the doctrine of collateral
estoppel or res judicata.


(d) The State Bar review procedure shall apply only to
members and certified referral services. A direct civil
enforcement action for a violation of Section 6158, 6158.1,
or 6158.3 may be maintained against any other advertiser
after first giving 14 days' notice to the advertiser of the
alleged violation. If the advertiser does not withdraw from
broadcast the advertisement that is the subject of the notice
within 14 days of service of the notice, a civil enforcement
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action pursuant to subdivision (e) may be commenced. The
civil enforcement action shall be commenced within one
year of the date of the last publication or broadcast of the
advertisement that is the subject of the action.


(e) Subject to Section 6158.5, a violation of Section 6158,
6158.1, or 6158.3 shall be cause for a civil enforcement
action brought by any person residing within the State of
California for an amount up to five thousand dollars
($5,000) for each individual broadcast that violates Section
6158, 6158.1, or 6158.3. Venue shall be in a county where
the advertisement was broadcast.


(f) In any civil action brought pursuant to this section, the
matter shall be determined according to the law and
procedure relating to the trial of civil actions, including
trial by jury, if demanded.


(g) The decision of the State Bar pursuant to subdivision
(a) shall be admissible in the civil enforcement action
brought pursuant to subdivision (e). However, the State Bar
shall not be a party or a witness in either a declaratory
relief proceeding brought pursuant to subdivision (c) or the
civil enforcement action brought pursuant to subdivision
(e). Additionally, no direct action may be filed against the
State Bar challenging the State Bar's decision pursuant to
subdivision (a).


(h) Amounts recovered pursuant to this section shall be
paid into the Client Security Fund maintained by the State
Bar.


(i) In any civil action brought pursuant to this section, the
court shall award attorney's fees pursuant to Section 1021.5
of the Code of Civil Procedure if the court finds that the
action has resulted in the enforcement of an important
public interest or that a significant benefit has been
conferred on the public.


(j) The State Bar shall maintain records of all complainants
and complaints filed pursuant to subdivision (a) for a
period of seven years. If a complainant files five or more
unfounded complaints within seven years, the complainant
shall be considered a vexatious litigant for purposes of this
section. The State Bar shall require any person deemed a
vexatious litigant to post security in the minimum amount
of twenty-five thousand dollars ($25,000) prior to
considering any complaint filed by that person and shall
refrain from taking any action until the security is posted.
In any civil action arising from this section brought by a
person deemed a vexatious litigant, the defendant may
advise the court and trier of fact that the plaintiff is deemed
to be a vexatious litigant under the provisions of this
section and disclose the basis for this determination.


(k) Nothing in this section shall restrict any other right
available under existing law or otherwise available to a
citizen seeking redress for false, misleading, or deceptive
advertisements. (Added by Stats. 1994, ch. 711.)


§6158.5 Application of Article to Lawyers, Lawyer
Referral Services and Others 


This article applies to all lawyers, members, law
partnerships, law corporations, entities subject to regulation
under Section 6155, advertising collectives, cooperatives,
or other individuals, including nonlawyers, or groups
advertising the availability of legal services. Subdivisions
(a) to (k), inclusive, of Section 6158.4 do not apply to
qualified legal services projects as defined in Article 14
(commencing with Section 6210) and nonprofit lawyer
referral services certified under Section 6155. Sections
6157 to 6158.5, inclusive, do not apply to the media in
which the advertising is displayed or to an advertising
agency that prepares the contents of an advertisement and
is not directly involved in the formation or operation of
lawyer advertising collectives or cooperatives, referral
services, or other groups existing primarily for the purpose
of advertising the availability of legal services or making
referrals to attorneys. (Added by Stats. 1994, ch. 711.)


§6158.7 Violation of Section 6158, 6158.1, or
6158.3—Cause for Discipline 


A violation of Section 6158, 6158.1, or 6158.3 by a
member shall be cause for discipline by the State Bar. In
addition to the existing grounds for initiating a disciplinary
proceeding set forth in a statute or in the Rules of
Professional Conduct, the State Bar may commence an
investigation based upon a complaint filed by a person
pursuant to Section 6158.4. The State Bar's decision
pursuant to subdivision (a) of Section 6158.4 shall be
admissible, but shall not be determinative, in any
disciplinary proceeding brought as a result of that
complaint. (Added by Stats. 1994, ch. 711.)


§6159. Court Reporting Requirements for
Violations


The court shall report the name, address, and professional
license number of any person found in violation of this
article to the appropriate professional licensing agency for
review and possible disciplinary action. (Added by Stats.
1993, ch. 518. Amended by Stats. 1994, ch. 711
(previously §6157.5).)


§6159.1 Retention of Advertisement 


A true and correct copy of any advertisement made by a
person or member shall be retained for one year by the
person or member who pays for an advertisement soliciting
employment of legal services. (Added by Stats. 1993, ch.
518. Amended by Stats. 1994, ch. 711 (previously
§6157.6).)
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§6159.2 Scope of Article—Provisions Not
Exclusive 


(a) Nothing in this article shall be deemed to limit or
preclude enforcement of any other provision of law, or of
any court rule, or of the State Bar Rules of Professional
Conduct.


(b) Nothing in this article shall limit the right of advertising
protected under the Constitution of the State of California,
or of the United States. If any provision of this article is
found to violate either Constitution, that provision is
severable and the remaining provisions shall be enforceable
without the severed provision. (Added by Stats. 1993, ch.
518. Amended by Stats. 1994, ch. 711 (previously
§6157.7).)


ARTICLE 10
LAW CORPORATIONS


§6160. Nature 


A law corporation is a corporation which is registered with
the State Bar of California and has a currently effective
certificate of registration from the State Bar pursuant to the
Professional Corporation Act, as contained in Part 4
(commencing with section 13400) of Division 3 of Title 1
of the Corporations Code, and this article. Subject to all
applicable statutes, rules and regulations, such law
corporation is entitled to practice law. With respect to a
law corporation the governmental agency referred to in the
Professional Corporation Act is the State Bar. (Added by
Stats. 1968, ch. 1375.)


§6161. Application for Registration 


An applicant for registration as a law corporation shall
supply to the State Bar all necessary and pertinent
documents and information requested by the State Bar
concerning the applicant's plan of operation, including, but
not limited to, a copy of its articles of incorporation,
certified by the Secretary of State, a copy of its bylaws,
certified by the secretary of the corporation, the name and
address of the corporation, the names and addresses of its
officers, directors, shareholders, members, if any, and
employees who will render professional services, the
address of each office, and any fictitious name or names
which the corporation intends to use. The State Bar may
provide forms of application. If the Board of Governors or
a committee authorized by it finds that the corporation is
duly organized and existing or duly qualified for the
transaction of intrastate business pursuant to the General
Corporation Law, or pursuant to subdivision (b) of Section
13406 of the Corporations Code, that each officer (except


as provided in Section 13403 of the Corporations Code),
director, shareholder (except as provided in subdivision (b)
of Section 13406 of the Corporations Code), and each
employee who will render professional services is a
licensed person as defined in the Professional Corporation
Act, or a person licensed to render the same professional
services in the jurisdiction or jurisdictions in which the
person practices, and that from the application it appears
that the affairs of the corporation will be conducted in
compliance with law and the rules and regulations of the
State Bar, the State Bar shall upon payment of the
registration fee in such amount as it may determine issue a
certificate of registration. The applicant shall include with
the application, for each shareholder of the corporation
licensed in a foreign country but not in this state or in any
other state, territory, or possession of the United States, a
certificate from the authority in the foreign country
currently having final jurisdiction over the practice of law,
which shall verify the shareholder's admission to practice
in the foreign country, the date thereof, and the fact that the
shareholder is currently in good standing as an attorney or
counselor at law or the equivalent. If the certificate is not
in English, there shall be included with the certificate a
duly authenticated English translation thereof. The
application shall be signed and verified by an officer of the
corporation. (Added by Stats. 1968, ch. 1375. Amended by
Stats. 1993, ch. 955; Stats. 1994, ch. 479.)


§6161.1 Renewal of Registration 


Each law corporation shall renew its certificate of
registration annually at a time to be fixed by the State Bar
and shall pay a fee therefor which shall be fixed by the
State Bar in accordance with subdivision (a) of section
6163. (Added by Stats. 1985, ch. 465.)


    
§6162. Report of Changes of Personnel, Officers,
etc. 


Within such time as the State Bar may by rule provide, the
law corporation shall report in writing to the State Bar any
change in directors, officers, employees performing
professional services and share ownership, and
amendments to its articles of incorporation and bylaws.
(Added by Stats. 1968, ch. 1375.)


§6163. Annual Report 


(a) Each law corporation shall file with the State Bar
annually and at such other times as the State Bar may
require a report containing such information pertaining to
qualification and compliance with the statutes, rules, and
regulations referred to in section 6127.5 as the State Bar
may determine. The fee for filing such a report shall be
fixed by the State Bar. All reports shall be signed and
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verified by an officer of the corporation. The State Bar may
fix a penalty for the late filing of an annual report in an
amount not to exceed double the amount of the applicable
filing fee and may also fix the date upon which the penalty
shall attach if the report has not been filed and the fee paid
prior to that date. The date upon which the penalty shall
attach shall be not less than 31 days following the date
fixed for filing the report. The filing of the annual report
together with the filing fee and any penalty due for late
filing constitutes the annual renewal of the certificate of
registration. The fee fixed by the board for the filing of the
annual report and any penalty due for late filing constitutes
the fee required by Section 6161.1 for renewal of the
certificate for the year in which the annual report is due to
be filed.


(b) The certificate of registration of any law corporation
failing to file the annual report, renew its certificate, and
pay the fee therefor and any penalty due thereon for late
filing, shall be suspended 60 days following written notice
of delinquency. The written notice shall be mailed to the
corporation at its current office or other address for State
Bar purposes, as shown on the law corporation records of
the State Bar. The suspension shall be ordered by the chief
executive officer of the State Bar or his or her designee.


(c) A certificate of registration suspended pursuant to
subdivision (b) may be reinstated upon the filing by the law
corporation of all delinquent annual reports and payment of
all accrued fees and penalties required by this section and
Section 6161.1 which are due on the date of the
suspension, and any such fees and penalties which become
due on or before the date of the reinstatement. (Added by
Stats. 1968, ch. 1375. Amended by Stats. 1985, ch. 465.)


§6164. (Added by Stats. 1968, ch. 1375.  Repealed by
Stats. 1985, ch. 465.) 


§6165. Licensed Personnel 


Except as provided in Section 13403 and 13406 of the
Corporations Code, each director, shareholder, and each
officer of a law corporation shall be a licensed person as
defined in the Professional Corporation Act, or a person
licensed to render the same professional services in the
jurisdiction or jurisdictions in which the person practices.
(Added by Stats. 1968, ch. 1375. Amended by Stats. 1993,
ch. 955.)


§6166. Disqualified Shareholder; Income 


The income of a law corporation attributable to
professional services rendered while a shareholder is a
disqualified person (as defined in the Professional
Corporation Act) shall not in any manner accrue to the
benefit of such shareholder or his shares in the law
corporation. (Added by Stats. 1968, ch. 1375.)


§6167. Misconduct 


A law corporation shall not do or fail to do any act the
doing of which or the failure to do which would constitute
a cause for discipline of a member of the State Bar, under
any statute, rule or regulation now or hereafter in effect. In
the conduct of its business, it shall observe and be bound
by such statutes, rules and regulations to the same extent as
if specifically designated therein as a member of the State
Bar. (Added by Stats. 1968, ch. 1375.)


§6168. Investigation of Conduct; Powers 


The State Bar may conduct an investigation of the conduct
of the business of a law corporation.


Upon such investigation, the board of governors, or a
committee authorized by it, shall have power to issue
subpoenas, administer oaths, examine witnesses and
compel the production of records, in the same manner as
upon an investigation or formal hearing in a disciplinary
matter under the State Bar Act. Such investigation shall be
private and confidential, except to the extent that disclosure
of facts and information may be required if a cease and
desist order is thereafter issued and subsequent proceedings
are had. (Added by Stats. 1968, ch. 1375.)


§6169. Notice to Show Cause; Hearing; Findings
and Recommendations; Review 


(a) When there is reason to believe that a law corporation
has violated or is about to violate any of the provisions of
this article or the Professional Corporation Act or of any
other pertinent statute, rule or regulation, the State Bar may
issue a notice directing the corporation to show cause why
it should not be ordered to cease and desist from specified
acts or conduct or its certificate of registration should not
be suspended or revoked. A copy of the notice shall be
served upon the corporation in the manner provided for
service of summons upon a California corporation.


(b) A hearing upon the notice to show cause shall be held
before a standing or special committee appointed by the
board of governors. Upon the hearing, the State Bar and
hearing, the State Bar and the corporation shall be entitled
to the issue of subpoenas, to be represented by counsel, to
present evidence, and examine and cross-examine
witnesses.


(c) The hearing committee shall make findings in writing
and shall either recommend that the proceeding be
dismissed or that a cease and desist order be issued or that
the certificate of registration of the corporation be
suspended or revoked. The determination may be reviewed
by the board of governors or by a committee authorized by
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the board of governors to act in its stead, upon written
petition for review, filed with the State Bar by the
corporation or the State Bar within 20 days after service of
the findings and recommendation. Upon review, the board
of governors or the committee may take additional
evidence, may adopt new or amended findings, and make
such order as may be just, as to the notice to show cause.


(d) Subdivisions (a), (b), and (c) shall not apply to the
suspension or revocation of the certificate of registration of
a corporation in either of the following cases:


(1) The death of a sole shareholder, as provided in
Section 6171.1.


(2) Failure to file the annual report and renew the
certificate of registration, as provided in Sections 6161.1
and 6163. (Added by Stats. 1968, ch. 1375. Amended by
Stats. 1985, ch. 465.)


§6170. Judicial Review 


Any action of the State Bar or the board of governors or a
committee of the State Bar, or the chief executive officer of
the State Bar or the designee of the chief executive officer,
provided for in this article, may be reviewed by the
Supreme Court by petition for review pursuant to rules
prescribed by the Supreme Court. (Added by Stats. 1968,
ch. 1375. Amended by Stats. 1985, ch. 465.)


§6171. (Added by Stats. 1968, ch. 1375. Amended by
Stats. 1985, ch. 465; Stats. 1993, ch. 955. Repealed by its
own provision on January 1, 1996.)


§6171. Formation of Rules and Regulations


With the approval of the Supreme Court, the State Bar may
formulate and enforce rules and regulations to carry out the
purposes and objectives of this article, including rules and
regulations requiring all of the following:


(a) That the articles of incorporation or bylaws of a law
corporation shall include a provision whereby the capital
stock of the corporation owned by a disqualified person (as
defined in the Professional Corporation Act) or a deceased
person shall be sold to the corporation or to the remaining
shareholders of the corporation within such time as the
rules and regulations may provide.


(b) That a law corporation, as a condition of obtaining a
certificate pursuant to the Professional Corporation Act and
this article, shall provide and maintain security by
insurance or otherwise for claims against it by its clients for
errors and omissions arising out of the rendering of
professional services.


(c) That the name of the law corporation and any name or
names under which it renders legal services shall be in
compliance with the rules and regulations.


(d) That the law corporation shall obtain from the State
Bar, and maintain current, a fictitious name permit when
required by the rules and regulations; that the permit may
be obtained, maintained, suspended, and revoked pursuant
to procedures set forth in the rules and regulations; and that
the law corporation shall pay an application and renewal
fee for the permit in such amounts as may be determined by
the State Bar.


(e) This section shall become operative January 1, 1996.
(Added by Stats. 1993, ch. 955.) 


§6171.1 Death of Sole Shareholder


Six months and one day following the death of a sole
shareholder of a law corporation, the certificate of
registration of the law corporation shall be deemed
canceled by operation of this section. However, the
certificate may be sooner canceled by receipt in the State
Bar office of a written request for the cancellation from the
personal representative or sole heir of the deceased
shareholder or the person to whom the shares passed by
will or operation of law following the death of the sole
shareholder. (Added by Stats. 1985, ch. 465.)


  
§6172. Disciplinary Powers of Supreme Court


Nothing in this article shall be construed as affecting or
impairing the disciplinary powers and authority of the
Supreme Court or of the State Bar in respect of conduct of
members of the State Bar nor modifying the statutes and
rules governing such conduct, except as expressly provided
in this article and except that members of the State Bar may
properly render legal services as officers or employees of
a law corporation and may participate as shareholders,
officers and directors thereof, under the terms and
conditions provided by this article and the Professional
Corporation Act. (Added by Stats. 1968, ch. 1375.)
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ARTICLE 10.5
PROVISION OF FINANCIAL
SERVICES BY LAWYERS


§6175. Definitions


As used in this article, the following definitions apply:


(a) “Lawyer”  means a member of the State Bar or a person
who is admitted and in good standing and eligible to
practice before the bar of any United States court or the
highest court of the District of Columbia or any state,
territory, or insular possession of the United States, or
licensed to practice law in, or is admitted in good standing
and eligible to practice before the bar of the highest court
of, a foreign country or any political subdivision thereof,
and includes any agent of the lawyer or law firm or law
corporation doing business in the state.


(b) “Client”  means a person who has, within the three years
preceding the sale of financial products by a lawyer to that
person, employed that lawyer for legal services.  The
settlor and trustee of a trust shall be considered one person.


(c) “Elder”  and “dependent elder”  shall have the meaning
as defined in Chapter 11 (commencing with Section 15600)
of Part 3 of Division 9 of the Welfare and Institutions
Code.


(d) “Financial products”  means long-term care insurance,
life insurance, and annuities governed by the Insurance
Code, or its successors.


(e) “Sell”  means to act as a broker for a commission.
(Added by Stats. 1999, ch. 454.)


§6175.3 Selling Financial Products to Clients —
Disclosure Requirements


A lawyer, while acting as a fiduciary, may sell financial
products to a client who is an elder or dependent adult with
whom the lawyer has or has had, within the preceding three
years, an attorney-client relationship, if the transaction or
acquisition and its terms are fair and reasonable to the
client, and if the lawyer provides that client with a
disclosure that satisfies all of the following conditions:


(a) The disclosure is in writing and is clear and
conspicuous.  The disclosure shall be a separate document,
appropriately entitled, in 12-point print with one inch of
space on all borders.


(b) The disclosure, in a manner that should reasonably have
been understood by that client, is signed by the client, or
the client’s conservator, guardian, or agent under a valid
durable power of attorney.


(c) The disclosure states that the lawyer shall receive a
commission and sets forth the amount of the commission
and the actual percentage rate of the commission, if any.
If the actual amount of the commission cannot be
ascertained at the outset of the transaction, the disclosure
shall include the actual percentage rate of the commission
or the alternate basis upon which the commission will be
computed, including an example of how the commission
would be calculated.


(d) The disclosure identifies the source of the commission
and the relationship between the source of the commission
and the person receiving the commission.


(e) The disclosure is presented to the client at or prior to
the time the recommendation of the financial product is
made.


(f) The disclosure advises the client that he or she may
obtain independent advice regarding the purchase of the
financial product and will be given a reasonable
opportunity to seek that advice.


(g) The disclosure contains a statement that the financial
product may be returned to the issuing company within 30
days of receipt by the client for a refund as set forth in
Section 10127.10 of the Insurance Code.


(h) The disclosure contains a statement that if the purchase
of the financial product is for the purposes of Medi-Cal
planning, the client has been advised of other appropriate
alternatives, including spend-down strategies, and of the
possibility of obtaining a fair hearing or obtaining a court
order.  (Added by Stats. 1999, ch. 454.)


§6175.4 Remedies for Damages


(a) A client who suffers any damage as the result of a
violation of this article by any lawyer may bring an action
against that person to recover or obtain one or more of the
following remedies:


(1) Actual damages, but in no case shall the total award
of damages in a class action be less than five thousand
dollars ($5,000).


(2) An order enjoining the violation.


(3) Restitution of property.


(4) Punitive damages.


(5) Any other relief that the court deems proper.


(b) A client may seek and be awarded, in addition to the
remedies specified in subdivision (a), an amount not to
exceed ten thousand dollars ($10,000) where the trier of
fact (1) finds that the client has suffered substantial
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physical, emotional, or economic damage resulting from
the defendant’s conduct, (2) makes an affirmative finding
in regard to one or more of the factors set forth in
subdivision (b) of Section 3345 of the Civil Code, and (3)
finds that an additional award is appropriate.  Judgment in
a class action may award each class member the additional
award where the trier of fact has made the foregoing
findings.  (Added by Stats. 1999, ch. 454.)


§6175.5 Violation—Cause for Discipline 


A violation of this article by a member shall be cause for
discipline by the State Bar.  (Added by Stats. 1999, ch.
454.)


§6175.6 Court Reporting Requirements for
Violations


The court shall report the name, address, and professional
license number of any person found in violation of this
article to the appropriate professional licensing agencies
for review and possible disciplinary action.  (Added by
Stats. 1999, ch. 454.)


§6176.  Scope of Article—Provisions Not
Exclusive


Nothing in this article shall be deemed to limit, reduce , or
preclude enforcement of any obligation, statute, State Bar
Rule of Professional Conduct, or court rule, including, but
not limited to, those relating to the lawyer’s fiduciary
duties, that are otherwise applicable to any transaction in
which a lawyer is involved.  (Added by Stats. 1999, ch.
454.)


§6177.  State Bar Report to the Legislature—
Complaints Filed; Disciplinary Action Taken


The State Bar by December 31 of each year shall report to
the Legislature on the number of complaints filed against
California attorneys alleging a violation of this article.  The
report shall also include the type of charges made in each
complaint, the number of resulting investigations initiated,
and the number and nature of any disciplinary actions take
by the State Bar for violations of this article.  (Added by
Stats. 2000, ch. 442.)


ARTICLE 11
CESSATION OF LAW PRACTICE—


JURISDICTION OF COURTS


§6180. Notice of Cessation; Jurisdiction of Courts


When an attorney engaged in law practice in this state dies,
resigns, becomes an inactive member of the State Bar, is
disbarred, or is suspended from the active practice of law
and is required by the order of suspension to give notice of
the suspension, notice of cessation of law practice shall be
given and the courts of this state shall have jurisdiction, as
provided in this article. (Added by Stats. 1974, ch. 589.
Amended by Stats. 1985, ch. 453.)


§6180.1 Notice; Form and Contents; Persons
Notified


The notice shall contain any information that may be
required by any order of disbarment, suspension, or of
acceptance of the attorneys' resignation, by any rule of the
Supreme Court, Judicial Council, or the State Bar, and by
any order of a court of the state having jurisdiction
pursuant to this article or Article 12 (commencing with
Section 6190) of this chapter. It shall be mailed to all
persons who are then clients, to opposing counsel, to courts
and agencies in which the attorney then had pending
matters with an identification of the matter, to any errors
and omissions insurer, to the Office of the Chief Trial
Counsel of the State Bar and to any other person or entity
having reason to be informed of the death, change of status
or discontinuance or interruption of law practice. In the
event of the death or incompetency of the attorney, the
notice shall be given by the personal representative or
guardian or conservator of the attorney or, if none, by the
person having custody or control of the files and records of
the attorney. In other cases, the notice shall be given by the
attorney or a person authorized by the attorney or by the
person having custody and control of the files and records.
(Added by Stats. 1974, ch. 589. Amended by Stats. 1975,
ch. 387; Stats. 1989, ch. 582, effective September 21,
1989; Stats. 1992, ch. 156.)


§6180.2 Applicat ion for Assumpt ion of
Jurisdiction Over Law Practice; Venue 


Notwithstanding the giving of notice pursuant to Section
6180.1, the superior court on its own motion, or a client of
the attorney, the State Bar, or an interested person or entity
may make application to the superior court for the county
where the attorney maintains or more recently has
maintained his or her principal office for the practice of law
or where he or she resides, for assumption by the court of
jurisdiction over the law practice to the extent provided in
this article. In any proceeding under this article, the State
Bar shall be permitted to intervene and to assume primary
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responsibility for conducting the action. (Added by Stats.
1974, ch. 589. Amended by Stats. 1985, ch. 453; Stats.
1989, ch. 582, effective September 21, 1989.)


§6180.3 Contents and Verification of Application


The application shall be verified, and shall state facts
supporting the occurrence of one or more of the events
stated in section 6180 and either of the following:


(a) Belief that supervision of the court is warranted because
the attorney has left an unfinished client matter for which
no other active member of the State Bar has, with the
consent of the client, agreed to assume responsibility.


(b) Belief that the interests of one or more clients of the
attorney or of one or more other interested persons or
entities will be prejudiced if the proceeding herein
provided is not maintained. (Added by Stats. 1974, ch. 589.
Amended by Stats. 1975, ch. 387; Stats. 1985, ch. 453.)


§6180.4 Hearing on Application; Issuance of Order
to Show Cause; Service 


The application shall be set for hearing and an order to
show cause shall be issued, directing the attorney, or his or
her personal representative, or, if none, the person having
custody and control of the files and records, to show cause
why the court should not assume jurisdiction over the law
practice as provided in the article. A copy of the
application and order to show cause shall be served upon
the person to whom it is directed by personal delivery or,
as an alternate method of service, by certified or registered
mail, return receipt requested, addressed to the attorney at
the latest address shown on the official membership records
of the State Bar or to the personal representative at the
latest address shown in the probate proceeding. Service is
complete at the time of mailing, but any prescribed period
of notice and any right or duty to do any act or make any
response within that prescribed period or on a date certain
after notice is served by mail shall be extended five days if
the place of address is within the State of California, 10
days if the place of address is outside the State of
California but within the United States, and 20 days if the
place of address is outside the United States. If the attorney
has a guardian or conservator, copies shall also be served
upon such fiduciary in similar manner. If the State Bar is
not the applicant, copies shall also be served upon the
Office of the Chief Trial Counsel of the State Bar in similar
manner at the time of service on the attorney. The court
may prescribe additional or alternative methods of service
of the application and order to show cause, and may
prescribe methods of notifying and serving notices and
process upon other persons and entities in cases not
specifically provided for herein. (Added by Stats. 1974, ch.
589. Amended by Stats. 1988, ch. 1159; Stats. 1989, ch.
582, effective September 21, 1989.)


§6180.5 Court Order Assuming Jurisdiction;
Appointment and Duties of Attorneys


If the court finds that one or more of the events stated in
Section 6180 has occurred, and that supervision of the
courts is warranted because the affected attorney has left an
unfinished client matter for which no other active member
of the State Bar has with consent of the client agreed to
assume responsibility, or that the interest of one or more of
the clients of the attorney or one or more other interested
persons or entities will be prejudiced if the proceeding
herein provided is not maintained, it may make an order
assuming jurisdiction over the attorney's practice pursuant
to this article. If the person to whom the order to show
cause is directed does not appear the court may make its
order upon the verified application or such proof as it may
require. Thereupon the court shall appoint one or more
active members of the State Bar to act under its direction
to mail a notice of cessation of law practice pursuant to
Section 6180.1 and may order such appointed attorneys to
do one or more of the following:


(a) Examine the files and records of the law practice, and
obtain information as to any pending matters which may
require attention.


(b) Notify persons and entities who appear to be clients of
the attorney of the occurrence of the event or events stated
in Section 6180 and inform them that it may be to their best
interest to obtain other legal counsel.


(c) Apply for an extension of time pending employment of
such other counsel by the client.


(d) With the consent of the client, file notices, motions and
pleadings on behalf of the client where jurisdictional time
limits are involved and other legal counsel has not yet been
obtained.


(e) Give notice to the depositor and appropriate persons
and entities who may be affected, other than clients, of the
occurrence of such event or events.


(f) Arrange for the surrender or delivery of clients' papers
or property.


(g) Arrange for the appointment of a receiver, where
applicable, to take possession and control of any and all
bank accounts relating to the affected attorney's practice of
law, including the general or office account and the clients'
trust account.


(h) Do such other acts as the court may direct to carry out
the purposes of this article.


The court shall have jurisdiction over the files and records
and law practice of the affected attorney for the limited
purposes of this section, and may make all orders necessary
or appropriate to exercise this jurisdiction. The court shall
provide a copy of any order issued pursuant to this article
to the Office of the Chief Trial Counsel of the State Bar.
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(Added by Stats. 1974, ch. 589. Amended by Stats. 1975,
ch. 387; Stats. 1985, ch. 453; Stats. 1988, ch. 1159; Stats.
1989, ch. 582, effective September 21, 1989; Stats. 1992,
ch. 156.)


§6180.6 Limitation on Conduct of Supervised Law
Practice 


Nothing in this article shall authorize the court or an
attorney appointed by it pursuant to this article to approve
or disapprove of the employment of legal counsel, fix terms
of legal employment, fix the compensation which may have
been earned by the affected attorney, or supervise or in any
way to undertake to conduct the law practice except to the
limited extent provided by subdivisions (c) and (d) of
Section 6180.5. (Added by Stats. 1974, ch. 589. Amended
by Stats. 1988, ch. 1159; Stats. 1992, ch. 156.)


§6180.7 Employment of Appointed Attorney or
Associates by Client of Affected Attorney 


Unless court approval is first obtained, neither the attorney
appointed pursuant to this article nor his corporation nor
any partners or associates of the attorney shall accept
employment as an attorney by any client of the affected
attorney on any matter pending at the time of the
appointment. Action taken pursuant to subdivisions (c) and
(d) of Section 6180.5 shall not be deemed such
employment. (Added by Stats. 1974, ch. 589; Stats. 1992,
ch. 156.)


§6180.8 Interim Orders; Service 


Upon a finding by the court that it is more likely than not
that the application will be granted and that delay in
making the orders described in section 6180.5 will result in
substantial injury to clients, or to others, the court, without
notice or upon such notice as it shall prescribe, may make
interim orders containing such provisions as the court
deems appropriate under the circumstances. Such order
shall be served in the manner provided in section 6180.4,
and if the application and order to show cause have not yet
been served, they shall be served at the time of serving the
order made pursuant to this section. (Added by Stats. 1974,
ch. 589.)


§6180.9 Pending Proceedings in Probate,
Guardianship, or Conservatorship; Subjection of
Legal Representative to Orders of Court 


If there is a pending proceeding in probate, guardianship,
or conservatorship relating to the affected attorney, the
court having jurisdiction pursuant to this article may


inquire into acts done by the legal representative of the
attorney concerning the law practice. Upon reasonable
notice to the legal representative, the court may determine
that the acts of the legal representative relating to such law
practice shall be subject to its orders pursuant to this
article. (Added by Stats. 1974, ch. 589.)


     
§6180.10 Application of Lawyer-Client Privilege to
Appointed Attorney; Disclosures 


Persons examining the files and records of the law practice
of the affected attorney pursuant to this article shall
observe the lawyer-client privilege and shall make
disclosure only to the extent necessary to carry out the
purposes of this article. Such disclosure is a disclosure
which is reasonably necessary for the accomplishment of
the purpose for which the affected attorney was consulted.
The appointment of such member of the State Bar shall not
affect the lawyer-client privilege which privilege shall
apply to communications by or to the appointed lawyers to
the same extent as it would have applied to
communications by or to the affected attorney. (Added by
Stats. 1974, ch. 589.)


§6180.11 Liabilities of Persons and Entities 


No person or entity shall incur any liability by reason of the
institution or maintenance of the proceeding. No person
shall incur any liability for any act done or omitted to be
done pursuant to order of the court under this article. No
person or entity shall be liable for failure to apply for court
jurisdiction under this article. Nothing in this section shall
affect any obligation otherwise existing between the
affected attorney and any other person or entity. (Added by
Stats. 1974, ch. 589. Amended by Stats. 1985, ch. 453.)


§6180.12 Appointed Attorneys; Compensation;
Reimbursement for Necessary Expenses 


A member of the State Bar appointed pursuant to section
6180.5 shall serve without compensation. However, the
member may be paid reasonable compensation by the State
Bar in cases where the State Bar has determined that the
member has devoted extraordinary time and services which
were necessary to the performance of the member's duties
under this article. All payments of compensation for time
and services shall be at the discretion of the State Bar. Any
member shall be entitled to reimbursement from the State
Bar for necessary expenses incurred in the performance of
the member's duties under this article. Upon court approval
of expenses or compensation for time and services, the
State Bar shall be entitled to reimbursement therefor from
the affected attorney or his or her estate. (Added by Stats.
1974, ch. 589. Amended by Stats. 1983, ch. 254.)
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§6180.13 Stay or Appeal of Order 


An order made pursuant to this article is nonappealable,
and shall not be stayed by petition for a writ except as
ordered by the superior court or the appellate court. (Added
by Stats. 1974, ch. 589.)


  
§6180.14 Attorney and Law Practice Defined 


As used in this article, "attorney" means a member or
former member of the State Bar; "law practice" means (a)
a law practice conducted by an individual; (b) a law
practice conducted by a partnership, if Section 6180
applies to all partners; and (c) a law practice conducted by
a law corporation, if Section 6180 applies to all
shareholders of the corporation or if the corporation is
described in subdivision (b) of Section 13406 of the
Corporations Code. This article does not apply to legal
services rendered as an employee, or under a contract
which does not create the relationship of lawyer and client.
(Added by Stats. 1974, ch. 589. Amended by Stats. 1981,
ch. 714, Stats. 1993, ch. 955.)


§6185. Power of Practice Administrator to Control
Practice of Deceased or Disabled Member’s
Practice


(a) Upon appointment by the superior court pursuant to
Section 2468, 9764, or paragraph (22) or (23) of
subdivision (b) of Section 17200 of the Probate Code, a
practice administrator, who is an active member of the
State Bar, may be granted, by order of the court appointing
this person, one or more of the following powers to take
control of the practice of a deceased or disabled member of
the State Bar of California:


(1) Take control of all operating and client trust
accounts, business assets, equipment, client directories,
and premises that were used in the conduct of the
deceased or disabled member’s practice.


(2) Take control and review all client files of the
deceased or disabled member.


(3) Contact each client of the deceased or disabled
member who can be reasonably ascertained and located
to inform the client of the condition of the member and
of the appointment of a practice administrator.  The
practice administrator may discuss various options for
the selection of successor counsel with the client.


(4) In each case that is pending before any court or
administrative body, notify the appropriate court or
administrative body and contact opposing counsel in the
cases under the control of the deceased or disabled
member and obtain additional time for new counsel to
appear for the affected client.


(5) Determine the liabilities of the practice and pay
them for (sic-from) the assets of the practice.  If the
assets of the practice are insufficient to pay these
obligations or for the expenses incurred by the practice
administrator to carry out the powers ordered pursuant
to this section, the practice administrator shall apply to
the personal representative to obtain the additional
funds that may be required.  If the personal
representative and the practice administrator are unable
to agree on the amount that is necessary for the
practice administrator to undertake the duties ordered
pursuant to this paragraph, either party may apply to
the court having jurisdiction over the estate of the
deceased or disabled member for an order requesting
funds from the estate.


(6) Employ any person, including but not limited to the
employees of the deceased or disabled member, who
may be necessary to assist the practice administrator in
the management, winding up, and disposal of the
practice.


(7) Create a plan for disposition of the practice of the
deceased or disabled member to protect its value as an
asset of the estate of the member.  Subject to the
approval of the personal representative of the estate,
agree to the sale of the practice and its goodwill.


(8) Subject to the approval of the personal
representative of the estate, reach agreements with
successor counsel for division of fees for work in
process on the cases of the deceased or disabled
member.


(9) Subject to the prohibitions against soliciting cases,
the practice administrator may act as successor counsel
for a client of the deceased or disabled member.


(b) If the practice administrator is uncertain as to how to
proceed with the powers granted pursuant to this section,
he or she may apply to the Superior Court that has
jurisdiction over the estate of the deceased or disabled
member for instructions. (Added by Stats. 1998, ch. 682.)


ARTICLE 12
INCAPACITY TO ATTEND TO LAW PRACTICE-


JURISDICTION OF COURTS


§6190. Authority of Courts; Attorney Incapable of
Practice; Protection of Clients 


The courts of the state shall have the jurisdiction as
provided in this article when an attorney engaged in the
practice of law in this state has, for any reason, including
but not limited to excessive use of alcohol or drugs,
physical or mental illness, or other infirmity or other cause,
become incapable of devoting the time and attention to,
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and providing the quality of service for, his or her law
practice which is necessary to protect the interest of a client
if there is an unfinished client matter for which no other
active member of the State Bar, with the consent of the
client, has agreed to assume responsibility. (Added by
Stats. 1975, ch. 387.)


§6190.1 Application for Assumption by Court of
Jurisdiction; Consent by Attorney 


(a) An application for assumption by the court of
jurisdiction under this article shall be made to the superior
court for the county where the attorney maintains or most
recently has maintained his or her principal office for the
practice of law or where such attorney resides. The court
may assume jurisdiction over the law practice of an
attorney to the extent provided in Article 11 (commencing
with section 6180) of Chapter 4 of Division 3.


(b) Where an attorney consents to the assumption by the
court of jurisdiction under the article, the State Bar, a
client, or an interested person or entity may apply to the
court for assumption of jurisdiction over the law practice of
the attorney. In any proceeding under this subdivision, the
State Bar shall be permitted to intervene and to assume
primary responsibility for conducting the action.


(c) Where an attorney does not consent to the assumption
by the court of jurisdiction under this article, only the State
Bar may apply to the court for the assumption of
jurisdiction over the law practice of the attorney.


(d) The chief trial counsel may appoint, pursuant to rules
adopted by the board of governors, an examiner or co-
examiner from among the members of the State Bar in an
investigation or formal proceeding under this article.
(Added by Stats. 1975, ch. 387. Amended by Stats. 1989,
ch. 582, effective September 21, 1989.)


§6190.2 Verification and Contents of Application


The application shall be verified and shall state facts
showing each of the following:


(a) Probable cause to believe that the facts set forth in
Section 6190 have occurred.


(b) The interest of the applicant.


(c) Probable cause to believe that the interests of the client
or of an interested person or entity will be prejudiced if the
proceeding herein provided is not maintained. (Added by
Stats. 1975, ch. 387. Amended by Stats. 1989, ch. 582,
effective September 21, 1989.)


§6190.3 Hearing; Notice; Service of Copies of
Application 


The application shall be set for hearing. A copy of the
application and notice of the hearing shall be served upon
the attorney by personal delivery or, as an alternate method
of service, by certified or registered mail, return receipt
requested, addressed to the attorney at the latest address
shown on the official membership records of the State Bar.
Service is complete at the time of mailing, but any
prescribed period of notice and any right or duty to do any
act or make any response within that prescribed period or
on a date certain after notice is served by mail shall be
extended five days if the place of address is within the State
of California, 10 days if the place of address is outside the
State of California but within the United States, and 20
days if the place of address is outside the United States. If
the attorney has a guardian or conservator, copies shall also
be served upon such fiduciary in similar manner. If the
State Bar is not an applicant, copies shall also be served
upon the Office of the Chief Trial Counsel of the State Bar
in similar manner at the time of service on the attorney.
The court may prescribe additional or alternative methods
of service of the application and notice, and may prescribe
methods of notifying and serving notices and process upon
other persons and entities in cases not specifically provided
for herein. (Added by Stats. 1989, ch. 582, effective
September 21, 1989.)


§6190.34 Findings; Orders 


If the court finds that (a) the facts set forth in Section 6190
have occurred and, (b) that the interests of the client, or an
interested person or entity will be prejudiced if the
proceeding provided herein is not maintained, the court
shall order the applicant to mail a notice of cessation of law
practice pursuant to Section 6180.1 and may make all
orders provided for by the provisions of Article 11
(commencing with Section 6180) of Chapter 4 of Division
3. The court shall provide a copy of any order issued
pursuant to this article to the Office of the Chief Trial
Counsel of the State Bar. (Formerly 6190.3, added by
Stats. 1975, ch. 387. Renumbered 6190.34 and amended by
Stats. 1989, ch. 582, effective September 21, 1989; Stats.
1992, ch. 156.)


§6190.4 Law Governing 


The provisions of Article 11 (commencing with section
6180) of Chapter 4 of Division 3 of this code shall apply to
the proceeding, whenever possible. (Added by Stats. 1975,
ch. 387.)
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§6190.5 Concurrent Proceedings 


The proceeding may be maintained concurrently with a
disciplinary investigation or proceeding provided for by
this chapter. (Added by Stats. 1975, ch. 387.)


§6190.6 Termination of Proceedings 


Upon motion duly made by any interested party, the court
may terminate the proceedings. (Added by Stats. 1975, ch.
387.)


ARTICLE 13
ARBITRATION OF ATTORNEYS’ FEES


§6200. Establishment of System and Procedure;
Jurisdiction; Local Bar Association Rules


(a) The board of governors shall, by rule, establish,
maintain, and administer a system and procedure for the
arbitration, and may establish, maintain, and administer a
system and procedure for mediation of disputes concerning
fees, costs, or both, charged for professional services by
members of the State Bar or by members of the bar of other
jurisdictions. The rules may include provision for a filing
fee in such amount as the board may, from time to time,
determine.


(b) This article shall not apply to any of the following:


(1) Disputes where a member of the State Bar of
California is also admitted to practice in another
jurisdiction or where an attorney is only admitted to
practice in another jurisdiction, and he or she maintains
no office in the State of California, and no material
portion of the services were rendered in the State of
California.


(2) Claims for affirmative relief against the attorney for
damages or otherwise based upon alleged malpractice or
professional misconduct, except as provided in
subdivision (a) of Section 6203.


(3) Disputes where the fee or cost to be paid by the client
or on his or her behalf has been determined pursuant to
statute or court order.


(c) Unless the client has agreed in writing to arbitration
under this article of all disputes concerning fees, costs, or
both, arbitration under this article shall be voluntary for a
client and shall be mandatory for an attorney if commenced
by a client. Mediation under this article shall be voluntary
for an attorney and a client.


(d) The board of governors shall adopt rules to allow
arbitration and mediation of attorney fee and cost disputes
under this article to proceed under arbitration and
mediation systems sponsored by local bar associations in
this state. Rules of procedure promulgated by local bar
associations are subject to review by the board to insure
that they provide for a fair, impartial, and speedy hearing
and award.


(e) In adopting or reviewing rules of arbitration under this
section the board shall provide that the panel shall include
one attorney member whose area of practice is either, at the
option of the client, civil law, if the attorney's
representation involved civil law, or criminal law, if the
attorney's representation involved criminal law, as follows:


(1) If the panel is composed of three members the
panel shall include one attorney member whose area of
practice is either, at the option of the client, civil or
criminal law, and shall include one lay member.


(2) If the panel is composed of one member, that
member shall be an attorney whose area of practice is
either, at the option of the client, civil or criminal law.


(f) In any arbitration or mediation conducted pursuant to
this article by the State Bar or by a local bar association,
pursuant to rules of procedure approved by the board of
governors, an arbitrator or mediator, as well as the
arbitrating association and its directors, officers, and
employees, shall have the same immunity which attaches in
judicial proceedings.


(g) In the conduct of arbitrations under this article the
arbitrator or arbitrators may do all of the following:


(1) Take and hear evidence pertaining to the
proceeding.


(2) Administer oaths and affirmations.


(3) Compel, by subpoena, the attendance of witnesses
and the production of books, papers, and documents
pertaining to the proceeding.


(h) Participation in mediation is a voluntary consensual
process, based on direct negotiations between the attorney
and his or her client, and is an extension of the negotiated
settlement process. All discussions and offers of settlement
are confidential and may not be disclosed in any
subsequent arbitration or other proceedings. (Added by
Stats. 1978, ch. 719. Amended by Stats. 1984, ch. 825;
Stats. 1989, ch. 1416; Stats. 1990, ch. 483; Stats. 1990, ch.
1020; Stats. 1993, ch. 1262; Stats. 1994, ch. 479; Stats.
1996, ch. 1104.)
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§6201. Notice to Client; Request for Arbitration;
Client's Waiver of Right to Arbitration 


(a) The rules adopted by the board of governors shall
provide that an attorney shall forward a written notice to
the client prior to or at the time of service of summons or
claim in an action against the client, or prior to or at the
commencement of any other proceeding against the client
under a contract between attorney and client which
provides for an alternative to arbitration under this article,
for recovery of fees, costs, or both. The written notice shall
be in the form that the board of governors prescribes, and
shall include a statement of the client's right to arbitration
under this article. Failure to give this notice shall be a
ground for the dismissal of the action or other proceeding.
The notice shall not be required, however, prior to
initiating mediation of the dispute. The rules adopted by
the board of governors shall provide that the client's failure
to request arbitration within 30 days after receipt of notice
from the attorney shall be deemed a waiver of the client's
right to arbitration under the provisions of this article.


(b) If an attorney, or the attorney's assignee, commences an
action in any court or any other proceeding and the client
is entitled to maintain arbitration under this article, and the
dispute is not one to which subdivision (b) of Section 6200
applies, the client may stay the action or other proceeding
by serving and filing a request for arbitration in accordance
with the rules established by the board of governors
pursuant to subdivision (a) of Section 6200. The request
for arbitration shall be served and filed prior to the filing of
an answer in the action or equivalent response in the other
proceeding; failure to so request arbitration prior to the
filing of an answer or equivalent response shall be deemed
a waiver of the client's right to arbitration under the
provisions of this article if notice of the client's right to
arbitration was given pursuant to subdivision (a).


(c) Upon filing and service of the request for arbitration,
the action or other proceeding shall be automatically stayed
until the award of the arbitrators is issued or the arbitration
is otherwise terminated. The stay may be vacated in whole
or in part, after a hearing duly noticed by any party or the
court, if and to the extent the court finds that the matter is
not appropriate for arbitration under the provisions of this
article. The action or other proceeding may thereafter
proceed subject to the provisions of Section 6204.


(d) A client's right to request or maintain arbitration under
the provisions of this article is waived by the client
commencing an action or filing any pleading seeking either
of the following:


(1) Judicial resolution of a fee dispute to which this
article applies.


(2) Affirmative relief against the attorney for damages
or otherwise based upon alleged malpractice or
professional misconduct.


(e) If the client waives the right to arbitration under this
article, the parties may stipulate to set aside the waiver and
to proceed with arbitration. (Added by Stats. 1978, ch. 719.
Amended by Stats. 1979, ch. 878; Stats. 1982, ch. 979;
Stats. 1984, ch. 825; Stats. 1989, ch. 1416; Stats. 1990, ch.
483; Stats. 1993, ch. 1262; Stats. 1994, ch. 479; Stats.
1996, ch. 1104.)


§6202. Di s c l o s u r e o f  At t o r n ey -Cl i en t
Communication and Work Product; Limitation


The provisions of Article 3 (commencing with Section 950)
of Chapter 4 of Division 8 of the Evidence Code shall not
prohibit the disclosure of any relevant communication, nor
shall the provisions of Chapter 4 (commencing with
Section 2018.010) of Title 4 of Part 4 of the Code of Civil
Procedure be construed to prohibit the disclosure of any
relevant work product of the attorney in connection with:
(a) an arbitration hearing or mediation pursuant to this
article; (b) a trial after arbitration; or (c) judicial
confirmation, correction, or vacation of an arbitration
award. In no event shall such disclosure be deemed a
waiver of the confidential character of such matters for any
other purpose. (Added by Stats. 1978, ch. 719. Amended
by Stats. 1982, ch. 979; Stats. 1984, ch. 825; Stats. 1996,
ch. 1104; Stats. 2004, ch. 182.)


§6203. Award; Contents; Finality; Petition to
Court; Award of Fees and Costs 


(a) The award shall be in writing and signed by the
arbitrators concurring therein. It shall include a
determination of all the questions submitted to the
arbitrators, the decision of which is necessary in order to
determine the controversy. The award shall not include any
award to either party for costs or attorney's fees incurred in
preparation for or in the course of the fee arbitration
proceeding, notwithstanding any contract between the
parties providing for such an award or costs attorney's fees.
However, the filing fee paid may be allocated between the
parties by the arbitrators. This section shall not preclude an
award of costs or attorney's fees to either party by a court
pursuant to subdivision (c) of this section or of subdivision
(d) of Section 6204. The State Bar, or the local bar
association delegated by the State Bar to conduct the
arbitration, shall deliver to each of the parties with the
award, an original declaration of service of the award.
Evidence relating to claims of malpractice and professional
misconduct, shall be admissible only to the extent that
those claims bear upon the fees, costs, or both, to which the
attorney is entitled. The arbitrators shall not award
affirmative relief, in the form of damages or offset or
otherwise, for injuries underlying any such claim. Nothing
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in this section shall be construed to prevent the arbitrators
from awarding the client a refund of unearned fees, costs,
or both previously paid to the attorney.


(b) Even if the parties to the arbitration have not agreed in
writing to be bound, the arbitration award shall become
binding upon the passage of 30 days after mailing of notice
of the award, unless a party has, within the 30 days, sought
a trial after arbitration pursuant to Section 6204. If an
action has previously been filed in any court, any petition
to confirm, correct, or vacate the award shall be to the
court in which the action is pending, and may be served by
mail on any party who has appeared, as provided in
Chapter 4 (commencing with Section 1003) of Title 14 of
Part 2 of the Code of Civil Procedure; otherwise it shall be
in the same manner as provided in Chapter 4 (commencing
with Section 1285) of Title 9 of Part 3 of the Code of Civil
Procedure. If no action is pending in any court, the award
may be confirmed, corrected, or vacated by petition to the
court having jurisdiction over the amount of the arbitration
award, but otherwise in the same manner as provided in
Chapter 4 (commencing with Section 1285) of Title 9 of
Part 3 of the Code of Civil Procedure.


(c) Neither party to the arbitration may recover costs or
attorney's fees incurred in preparation for or in the course
of the fee arbitration proceeding with the exception of the
filing fee paid pursuant to subdivision (a) of this section.
However, a court confirming, correcting, or vacating an
award under this section may award to the prevailing party
reasonable fees and costs incurred in obtaining
confirmation, correcting, or vacation of the award
including, if applicable, fees and costs on appeal. The party
obtaining judgment confirming, correcting, or vacating the
award shall be the prevailing party except that, without
regard to consideration of who the prevailing party may be,
if a party did not appear at the arbitration hearing in the
manner provided by the rules adopted by the board of
governors, that party shall not be entitled to attorney's fees
or costs upon confirmation, correction, or vacation of the
award.


(d) (1) In any matter arbitrated under this article in which
the award is binding or has become binding by
operation of law or has become a judgment either after
confirmation under subdivision (c) or after a trial after
arbitration under Section 6204, or in any matter
mediated under this article if: (A) the award,
judgment, or agreement reached after mediation
includes a refund of fees or costs or both, to the client
and (B) the attorney has not complied with that award,
judgment, or agreement the State Bar shall enforce the
award, judgment, or agreement by placing the attorney
on involuntary inactive status until the refund has been
paid.


(2) The State Bar shall provide for an administrative
procedure to determine whether an award, judgment, or
agreement should be enforced pursuant to this
subdivision. An award, judgment, or agreement shall
be so enforced if:


(A) The State Bar shows that the attorney has failed
to comply with a binding fee arbitration award,
judgment, or agreement rendered pursuant to this
article.


(B) The attorney has not proposed a payment plan
acceptable to the client or the State Bar. However,
the award, judgment, or agreement shall not be so
enforced if the attorney has demonstrated that he or
she (i) is not personally responsible for making or
ensuring payment of the refund, or (ii) is unable to
pay the refund.


(3) An attorney who has failed to comply with a
binding award, judgment, or agreement shall pay
administrative penalties or reasonable costs, or both, as
directed by the State Bar. Penalties imposed shall not
exceed 20 percent of the amount to be refunded to the
client or one thousand dollars ($1,000), whichever is
greater. Any penalties or costs, or both, that are not
paid shall be added to the membership fee of the
attorney for the next calendar year.


(4) The board shall terminate the inactive enrollment
upon proof that the attorney has complied with the
award, judgment or agreement and upon payment of
any costs or penalties, or both, assessed as a result of
the attorney's failure to comply.


(5) A request for enforcement under this subdivision
shall be made within four years from the date (A) the
arbitration award was mailed, (B) the judgment was
entered, or (C) the date the agreement was signed. In
an arbitrated matter, however, in no event shall a
request be made prior to 100 days from the date of the
service of a signed copy of the award. In cases where
the award is appealed, a request shall not be made prior
to 100 days from the date the award has become final
as set forth in this section. (Added by Stats. 1978, ch.
719. Amended by Stats. 1982, ch. 979; Stats. 1984, ch.
825; Stats. 1989, ch. 1416; Stats. 1990, ch. 483; Stats.
1992, ch. 1265; Stats. 1993, ch. 1262, Stats. 1996. ch.
1104.)
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§6204. Agreement to be Bound by Award of
Arbitrator; Trial After Arbitration in Absence of
Agreement; Prevailing Party; Effect of Award and
Determination


(a) The parties may agree in writing to be bound by the
award of  arbitrators appointed pursuant to this article at
any time after the dispute over fees, costs, or both, has
arisen. In the absence of such an agreement, either party
shall be entitled to a trial after arbitration if sought within
30 days, pursuant to subdivisions (b) and (c), except that if
either party willfully fails to appear at the arbitration
hearing in the manner provided by the rules adopted by the
board of governors, that party shall not be entitled to a trial
after arbitration. The determination of willfulness shall be
made by the court. The party who failed to appear at the
arbitration shall have the burden of proving that the failure
to appear was not willful. In making its determination, the
court may consider any findings made by the arbitrators on
the subject of a party's failure to appear.


(b) If there is an action pending, the trial after arbitration
shall be initiated by filing a rejection of arbitration award
and request for trial after arbitration in that action within 30
days after mailing of notice of the award. If the rejection of
arbitration award has been filed by the plaintiff in the
pending action, all defendants shall file a responsive
pleading within 30 days following service upon the
defendant of the rejection of arbitration award and request
for trial after arbitration. If the rejection of arbitration
award has been filed by the defendant in the pending
action, all defendants shall file a responsive pleading within
30 days after the filing of the rejection of arbitration award
and request for trial after arbitration. Service may be made
by mail on any party who has appeared; otherwise service
shall be made in the manner provided in Chapter 4
(commencing with Section 413.10) of Title 5 of Part 2 of
the Code of Civil Procedure. Upon service and filing of the
rejection of arbitration award, any stay entered pursuant to
Section 6201 shall be vacated, without the necessity of a
court order.


(c) If no action is pending, the trial after arbitration shall be
initiated by the commencement of an action in the court
having jurisdiction over the amount of money in
controversy within 30 days after mailing of notice of the
award. After the filing of such an action, the action shall
proceed in accordance with the provisions of Part 2
(commencing with Section 307) of the Code of Civil
Procedure, concerning civil actions generally.


(d) The party seeking a trial after arbitration shall be the
prevailing party if that party obtains a judgment more
favorable than that provided by the arbitration award, and
in all other cases the other party shall be the prevailing
party. The prevailing party may, in the discretion of the
court, be entitled to an allowance for reasonable attorneys'
fees and costs incurred in the trial after arbitration, which
allowance shall be fixed by the court. In fixing the


attorneys' fees, the court shall consider the award and
determinations of the arbitrators, in addition to any other
relevant evidence.


(e) Except as provided in this section, the award and
determinations of the arbitrators shall not be admissible nor
operate as collateral estoppel or res judicata in any action
or proceeding. (Added by Stats. 1978, ch. 719. Amended
by Stats. 1979, ch. 878; Stats. 1982, ch. 979; Stats. 1984,
ch. 825; Stats. 1992, ch. 1265; Stats. 1996. ch. 1104; Stats.
1998, ch. 798.)


§6204.5 Disqualification of Arbitrators; Post-
arbitration Notice


(a) The State Bar shall provide by rule for an appropriate
procedure to disqualify an arbitrator or mediator upon
request of either party.


(b) The State Bar, or the local bar association delegated by
the State Bar to conduct the arbitration, shall deliver a
notice to the parties advising them of their rights to judicial
relief subsequent to the arbitration proceeding. (Added by
Stats. 1986, ch. 475; Stats. 1996, ch. 1104.)


§6205.  (Repealed by Stats. 1996, ch. 1104.)


§6206. Arbitration Barred if Time for Commencing
Civil Action Barred; Exception


The time for filing a civil action seeking judicial resolution
of a dispute subject to arbitration under this article shall be
tolled from the time an arbitration is initiated in accordance
with the rules adopted by the board of governors until (a)
30 days after receipt of notice of the award of the
arbitrators, or (b) receipt of notice that the arbitration is
otherwise terminated, whichever comes first. Arbitration
may not be commenced under this article if a civil action
requesting the same relief would be barred by any
provision of Title 2 (commencing with section 312) of Part
2 of the Code of Civil Procedure; provided that this
limitation shall not apply to a request for arbitration by a
client, pursuant to the provisions of subdivision (b) of
section 6201, following the filing of a civil action by the
attorney. (Added by Stats. 1978, ch. 719. Amended by
Stats. 1984, ch. 825.)
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ARTICLE 14
FUNDS FOR THE PROVISION OF LEGAL


SERVICES TO INDIGENT PERSONS


  
§6210. Legislative Findings; Purpose of Program


The Legislature finds that, due to insufficient funding,
existing programs providing free legal services in civil
matters to indigent persons, especially underserved client
groups, such as the elderly, the disabled, juveniles, and
non-English-speaking persons, do not adequately meet the
needs of these persons. It is the purpose of this article to
expand the availability and improve the quality of existing
free legal services in civil matters to indigent persons, and
to initiate new programs that will provide services to them.
The Legislature finds that the use of funds collected by the
State Bar pursuant to this article for these purposes is in the
public interest, is a proper use of the funds, and is
consistent with essential public and governmental purposes
in the judicial branch of government. The Legislature
further finds that the expansion, improvement, and
initiation of legal services to indigent persons will aid in
the advancement of the science of jurisprudence and the
improvement of the administration of justice. (Added by
Stats. 1981, ch. 789.)


§6211. Definition of Funds to be Deposited in
Interest Bearing Demand Trust Account; Interest
Earned Paid to State Bar; Other Accounts or Trust
Investments; Rules of Professional Conduct;
Disciplinary Authority of Supreme Court or State
Bar 


(a) An attorney or law firm, which in the course of the
practice of law receives or disburses trust funds, shall
establish and maintain an interest bearing demand trust
account and shall deposit therein all client deposits that are
nominal in amount or are on deposit for a short period of
time. All such client funds may be deposited in a single
unsegregated account. The interest earned on all such
accounts shall be paid to the State Bar of California to be
used for the purposes set forth in this article.


(b) Nothing in this article shall be construed to prohibit an
attorney or law firm from establishing one or more interest
bearing bank accounts or other trust investments as may be
permitted by the Supreme Court, with the interest or
dividends earned on the accounts payable to clients for
trust funds not deposited in accordance with subdivision
(a).


(c) With the approval of the Supreme Court, the State Bar
may formulate and enforce rules of professional conduct
pertaining to the use by attorneys or law firms of interest
bearing trust accounts for unsegregated client funds
pursuant to this article.


(d) Nothing in this article shall be construed as affecting or
impairing the disciplinary powers and authority of the
Supreme Court or of the State Bar or as modifying the
statutes and rules governing the conduct of members of the
State Bar. (Added by Stats. 1981, ch. 789.)


§6212. Requirements in Establishing Client Trust
Accounts; Amount of Interest; Remittance to
State Bar; Statements and Reports 


An attorney who, or a law firm which, establishes an
interest bearing demand trust account pursuant to
subdivision (a) of section 6211 shall comply with all of the
following provisions:


(a) The interest bearing trust account shall be established
with a bank or such other financial institutions as are
authorized by the Supreme Court.


(b) The rate of interest payable on any interest bearing
demand trust account shall not be less than the rate paid by
the depository institution to regular, nonattorney
depositors. Higher rates offered by the institution to
customers whose deposits exceed certain time or quantity
qualifications, such as those offered in the form of
certificates of deposit, may be obtained by an attorney or
law firm so long as there is no impairment of the right to
withdraw or transfer principal immediately (except as
accounts generally may be subject to statutory notification
requirements), even though interest may be sacrificed
thereby.


(c) The depository institution shall be directed to do all of
the following:


(1) To remit interest on the average daily balance in the
account, less reasonable service charges, to the State
Bar, at least quarterly.


(2) To transmit to the State Bar with each remittance a
statement showing the name of the attorney or law firm
for whom the remittance is sent, the rate of interest
applied, and the amount of service charges deducted,
if any.


(3) To transmit to the depositing attorney or law firm
at the same time a report showing the amount paid to
the State Bar for that period, the rate of interest
applied, the amount of service charges deducted, if
any, and the average daily account balance for each
month of the period for which the report is made. [See
Appendix A for Supreme Court order pursuant to
Statutes 1981, Chapter 789.] (Added by Stats. 1981,
ch. 789.)
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§6213. Definitions 


As used in this article:


(a)  "Qualified legal services project" means either of the
following:


(1) A nonprofit project incorporated and operated
exclusively in California which provides as its primary
purpose and function legal services without charge to
indigent persons and which has quality control
procedures approved by the State Bar of California.


(2) A program operated exclusively in California by a
nonprofit law school accredited by the State Bar of
California which meets the requirements of
subparagraphs (A) and (B).


(A) The program shall have operated for at least two
years at a cost of at least twenty thousand dollars
($20,000) per year as an identifiable law school unit
with a primary purpose and function of providing
legal services without charge to indigent persons.


(B) The program shall have quality control
procedures approved by the State Bar of California.


(b) "Qualified support center" means an incorporated
nonprofit legal services center, which has as its primary
purpose and function the provision of legal training, legal
technical assistance, or advocacy support without charge
and which actually provides through an office in California
a significant level of legal training, legal technical
assistance, or advocacy support without charge to qualified
legal services projects on a statewide basis in California.


(c) "Recipient" means a qualified legal services project or
support center receiving financial assistance under this
article.


(d) "Indigent person" means a person whose income is (1)
125 percent or less of the current poverty threshold
established by the United States Office of Management and
Budget, or (2) who is eligible for Supplemental Security
Income or free services under the Older Americans Act or
Developmentally Disabled Assistance Act. With regard to
a project which provides free services of attorneys in
private practice without compensation, "indigent person"
also means a person whose income is 75 percent or less of
the maximum levels of income for lower income
households as defined in section 50079.5 of the Health and
Safety Code. For the purpose of this subdivision, the
income of a person who is disabled shall be determined
after deducting the costs of medical and other disability-
related special expenses.


(e) "Fee generating case" means any case or matter which,
if undertaken on behalf of an indigent person by an
attorney in private practice, reasonably may be expected to
result in payment of a fee for legal services from an award
to a client, from public funds, or from the opposing party.
A case shall not be considered fee generating if adequate
representation is unavailable and any of the following
circumstances exist:


(1) The recipient has determined that free referral is not
possible because of any of the following reasons:


(A) The case has been rejected by the local lawyer
referral service, or if there is no such service, by two
attorneys in private practice who have experience in
the subject matter of the case.


(B) Neither the referral service nor any attorney will
consider the case without payment of a consultation
fee.


(C) The case is of the type that attorneys in private
practice in the area ordinarily do not accept, or do not
accept without prepayment of a fee.


(D) Emergency circumstances compel immediate
action before referral can be made, but the client is
advised that, if appropriate and consistent with
professional responsibility, referral will be attempted
at a later time.


(2) Recovery of damages is not the principal object of
the case and a request for damages is merely ancillary to
an action for equitable or other nonpecuniary relief, or
inclusion of a counterclaim requesting damages is
necessary for effective defense or because of applicable
rules governing joinder of counterclaims.


(3) A court has appointed a recipient or an employee of
a recipient pursuant to a statute or a court rule or practice
of equal applicability to all attorneys in the jurisdiction.


(4) The case involves the rights of a claimant under a
publicly supported benefit program for which entitlement
to benefit is based on need.


(f) "Legal Services Corporation" means the Legal Services
Corporation established under the Legal Services
Corporation Act of 1974, (Public Law 93-355; 42 U.S.C.
2996 et seq.).


(g) "Older Americans Act" means the Older Americans Act
of 1965, as amended (Public Law 89-73; 42 U.S.C. Sec.
3001 et seq.).


(h) "Developmentally Disabled Assistance Act" means the
developmentally Disabled Assistance and Bill of Rights
Act of 1975, as amended (Public Law 94-103; 42 U.S.C.
6001 et seq.).
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(i) "Supplemental security income recipient" means an
individual receiving or eligible to receive payments under
Title XVI of the federal Social Security Act, or payments
under Chapter 3 (commencing with section 12000) of Part
3 of Division 9 of the Welfare and Institutions Code.
(Added by Stats. 1981, ch. 789. Amended by Stats. 1984,
ch. 784.)


§6214. Qualified Legal Service Projects 


(a) Projects meeting the requirements of subdivision (a) of
section 6213 which are funded either in whole or part by
the Legal Services Corporation or with Older Americans
Act funds shall be presumed qualified legal services
projects for the purpose of this article.


(b) Projects meeting the requirements of subdivision (a) of
section 6213 but not qualifying under the presumption
specified in subdivision (a) shall qualify for funds under
this article if they meet all of the following additional
criteria:


(1) They receive cash funds from other sources in the
amount of at least twenty thousand dollars ($20,000) per
year to support free legal representation to indigent
persons.


(2) They have demonstrated community support for the
operation of a viable ongoing program.


(3) They provide one or both of the following special
services:


(A) The coordination of the recruitment of substantial
numbers of attorneys in private practice to provide
free legal representation to indigent persons or to
qualified legal services projects in California.


(B) The provision of legal representation, training, or
technical assistance on matters concerning special
client groups, including the elderly, the disabled,
juveniles, and non-English-speaking groups, or on
matters of specialized substantive law important to the
special client groups. (Added by Stats. 1981, ch. 789.)


     


§6214.5 Law School Program—Date of Eligibility
for Funding 


A law school program that meets the definition of a
"qualified legal services project" as defined in paragraph
(2) of subdivision (a) of Section 6213, and that applied to
the State Bar for funding under this article not later than
February 17, 1984, shall be deemed eligible for all
distributions of funds made under Section 6216. (Added by
Stats. 1984, ch. 784.)


§6215. Qualified Support Centers 


(a) Support centers satisfying the qualifications specified in
subdivisions (b) of section 6213 which were operating an
office and providing services in California on December
31, 1980, shall be presumed to be qualified support centers
for the purposes of this article.


(b) Support centers not qualifying under the presumption
specified in subdivision (a) may qualify as a support center
by meeting both of the following additional criteria:


(1) Meeting quality control standards established by the
State Bar.


(2) Being deemed to be of special need by a majority of
the qualified legal services projects. (Added by Stats.
1981, ch. 789.)


§6216. Distribution of Funds 


The State Bar shall distribute all moneys received under the
program established by this article for the provision of civil
legal services to indigent persons. The funds first shall be
distributed 18 months from the effective date of this article,
or upon such a date, as shall be determined by the State
Bar, that adequate funds are available to initiate the
program. Thereafter, the funds shall be distributed on an
annual basis. All distributions of funds shall be made in the
following order and in the following manner:


(a) To pay the actual administrative costs of the program,
including any costs incurred after the adoption of this
article and a reasonable reserve therefore.


(b) Eighty-five percent of the funds remaining after
payment of administrative costs allocated pursuant to this
article shall be distributed to qualified legal services
projects. Distribution shall be by a pro rata county-by-
county formula based upon the number of persons whose
income is 125 percent or less of the current poverty
threshold per county. For the purposes of this section, the
source of data identifying the number of persons per county
shall be the latest available figures from the United States
Department of Commerce, Bureau of the Census. Projects
from more than one county may pool their funds to operate
a joint, multicounty legal services project serving each of
their respective counties.


(1) (A) In any county which is served by more than one
qualified legal services project, the State Bar shall
distribute funds for the county to those projects
which apply on a pro rata basis, based upon the
amount of their total budget expended in the prior
year for legal services in that county as compared
to the total expended in the prior year for legal
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services by all qualified legal services projects
applying therefor in the county. In determining the
amount of funds to be allocated to a qualified legal
services project specified in paragraph (2) of
subdivision (a) of Section 6213, the State Bar shall
recognize only expenditures attributable to the
representation of indigent persons as constituting the
budget of the program.


(B) The State Bar shall reserve 10 percent of the
funds allocated to the county for distribution to
programs meeting the standards of subparagraph (A)
of paragraph (3) and paragraphs (1) and (2) of
subdivision (b) of section 6214 and which perform
the services described in subparagraph (A) of
paragraph (3) of section 6214 as their principal
means of delivering legal services. The State Bar
shall distribute the funds for that county to those
programs which apply on a pro rata basis, based
upon the amount of their total budget expended for
free legal services in that county as compared to the
total expended for free legal services by all
programs meeting the standards of subparagraph (A)
of paragraph (3) and paragraphs (1) and (2) of
subdivision (b) of section 6214 in that county. The
State Bar shall distribute any funds for which no
program has qualified pursuant hereto, in
accordance with the provisions of subparagraph (A)
of paragraph (1) of this subdivision.


(2) In any county in which there is no qualified legal
services projects providing services, the State Bar shall
reserve for the remainder of the fiscal year for
distribution the pro rata share of funds as provided for
by this article. Upon application of a qualified legal
services project proposing to provide legal services to
the indigent of the county, the State Bar shall distribute
the funds to the project. Any funds not so distributed
shall be added to the funds to be distributed the
following year.


(c) Fifteen percent of the funds remaining after payment of
administrative costs allocated for the purposes of this
article shall be distributed equally by the State Bar to
qualified support centers which apply for the funds. The
funds provided to support centers shall be used only for the
provision of legal services within California. Qualified
support centers that receive funds to provide services to
qualified legal services projects from sources other than
this article, shall submit and shall have approved by the
State Bar a plan assuring that the services funded under this
article are in addition to those already funded for qualified
legal services projects by other sources. (Added by Stats.
1981, ch. 789. Amended by Stats. 1984, ch. 784.)


§6217. Maintenance of Quality Services,
Professional Standards, Attorney-Client Privilege;
Funds to be Expended in Accordance with Article;
Interference with Attorney Prohibited 


With respect to the provision of legal assistance under this
article, each recipient shall ensure all of the following:


(a) The maintenance of quality service and professional
standards.


(b) The expenditure of funds received in accordance with
the provisions of this article.


(c) The preservation of the attorney-client privilege in any
case, and the protection of the integrity of the adversary
process from any impairment in furnishing legal assistance
to indigent persons.


(d) That no one shall interfere with any attorney funded in
whole or in part by this article in carrying out his or her
professional responsibility to his or her client as established
by the rules of professional responsibility and this chapter.
(Added by Stats. 1981, ch. 789.)


§6218. Eligibility for Services; Establishment of
Guidelines; Funds to be Expended in Accordance
with Article 


All legal services projects and support centers receiving
funds pursuant to this article shall adopt financial eligibility
guidelines for indigent persons.


(a) Qualified legal services programs shall ensure that
funds appropriated pursuant to this article shall be used
solely to defray the costs of providing legal services to
indigent persons or for such other purposes as set forth in
this article.


(b) Funds received pursuant to this article by support
centers shall only be used to provide services to qualified
legal services projects as defined in subdivision (a) of
section 6213 which are used pursuant to a plan as required
by subdivision (c) of section 6216, or as permitted by
section 6219. (Added by Stats. 1981, ch. 789.)


§6219. Provisions of Work Opportunities and
Scholarships for Disadvantaged Law Students 


Qualified legal services projects and support centers may
use funds provided under this article to provide work
opportunities with pay, and where feasible, scholarships for
disadvantaged law students to help defray their law school
expenses. (Added by Stats. 1981, ch. 789.)
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§6220. Private Attorneys Providing Legal Services
Without Charge; Support Center Services 


Attorneys in private practice who are providing legal
services without charge to indigent persons shall not be
disqualified from receiving the services of the qualified
support centers. (Added by Stats. 1981, ch. 789.)


§6221. Services for Indigent Members of
Disadvantaged and Underserved Groups 


Qualified legal services projects shall make significant
efforts to utilize 20 percent of the funds allocated under
this article for increasing the availability of services to the
elderly, the disabled, juveniles, or other indigent persons
who are members of disadvantaged and underserved
groups within their service area. (Added by Stats. 1981, ch.
789.)


§6222. Financial Statements; Submission to State
Bar; State Bar Report 


A recipient of funds allocated pursuant to this article
annually shall submit a financial statement to the State Bar,
including an audit of the funds by a certified public
accountant or a fiscal review approved by the State Bar, a
report demonstrating the programs on which they were
expended, a report on the recipient's compliance with the
requirements of section 6217, and progress in meeting the
service expansion requirements of section 6221.


The Board of Governors of the State Bar shall include a
report of receipts of funds under this article, expenditures
for administrative costs, and disbursements of the funds, on
a county-by-county basis, in the annual report of State Bar
receipts and expenditures required pursuant to section
6145. (Added by Stats. 1981, ch. 789.)


§6223. Expenditure of Funds; Prohibitions 


No funds allocated by the State Bar pursuant to this article
shall be used for any of the following purposes:


(a) The provision of legal assistance with respect to any fee
generating case, except in accordance with guidelines
which shall be promulgated by the State Bar.


(b) The provision of legal assistance with respect to any
criminal proceeding.


(c) The provision of legal assistance, except to indigent
persons or except to provide support services to qualified
legal services projects as defined by this article. (Added by
Stats. 1981, ch. 789.)


§6224. State Bar; Powers; Determination of
Qualifications to Receive Funds; Denial of Funds;
Termination; Procedures 


The State Bar shall have the power to determine that an
applicant for funding is not qualified to receive funding, to
deny future funding, or to terminate existing funding
because the recipient is not operating in compliance with
the requirements or restrictions of this article.


A denial of an application for funding or for future funding
or an action by the State Bar to terminate an existing grant
of funds under this article shall not become final until the
applicant or recipient has been afforded reasonable notice
and an opportunity for a timely and fair hearing. Pending
final determination of any hearing held with reference to
termination of funding, financial assistance shall be
continued at its existing level on a month-to-month basis.
Hearings for denial shall be conducted by an impartial
hearing officer whose decisions shall be final. The hearing
officer shall render a decision no later than 30 days after
the conclusion of the hearing. Specific procedures
governing the conduct of the hearings of this section shall
be determined by the State Bar pursuant to section 6225.
(Added by Stats. 1981, ch. 789.)


§6225. Implementation of Article; Adoption of
Rules and Regulations; Procedures 


The Board of Governors of the State Bar shall adopt the
regulations and procedures necessary to implement this
article and to ensure that the funds allocated herein are
utilized to provide civil legal services to indigent persons,
especially underserved client groups such as but not limited
to the elderly, the disabled, juveniles, and non-English-
speaking persons.


In adopting the regulations the Board of Governors shall
comply with the following procedures:


(a) The board shall publish a preliminary draft of the
regulations and procedures, which shall be distributed,
together with notice of the hearings required by subdivision
(b), to commercial banking institutions, to members of the
State Bar, and to potential recipients of funds.


(b) The board shall hold at least two public hearings, one
in southern California and one in northern California where
affected and interested parties shall be afforded an
opportunity to present oral and written testimony regarding
the proposed regulations and procedures. (Added by Stats.
1981, ch. 789.)
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§6226. Implementation of Article; Resolution 


The program authorized by this article shall become
operative only upon the adoption of a resolution by the
Board of Governors of the State Bar stating that regulations
have been adopted pursuant to section 6225 which conform
the program to all applicable tax and banking statutes,
regulations, and rulings. (Added by Stats. 1981, ch. 789.)


§6227. Credit of State Not Pledged


Nothing in this article shall create an obligation or pledge
of the credit of the State of California or of the State Bar of
California. Claims arising by reason of acts done pursuant
to this article shall be limited to the moneys generated
hereunder. (Added by Stats. 1981, ch. 789.)


§6228. Severability 


If any provision of this article or the application thereof to
any group or circumstances is held invalid, such invalidity
shall not affect the other provisions or applications of this
article which can be given effect without the invalid
provision or application, and to this end the provisions of
this article are severable. (Added by Stats. 1981, ch. 789.)


ARTICLE 15
ATTORNEY DIVERSION AND ASSISTANCE ACT


§6230.  Legislative Intent


It is the intent of the Legislature that the State Bar of
California seek ways and means to identify and rehabilitate
attorneys with impairment due to abuse of drugs or alcohol,
or due to mental illness, affecting competency so that
attorneys so afflicted may be treated and returned to the
practice of law in a manner that will not endanger the
public health and safety.  (Added by Stats. 2001, ch. 129.)


§6231.  Administration; Oversight; Terms


(a) The board shall establish and administer an Attorney
Diversion and Assistance Program, and shall establish a
committee to oversee the operation of the program.  The
committee shall be comprised of 12 members who shall be
appointed as follows:


(1) Six members appointed by the Board of Governors,
including the following:


(A) Two members who are licensed mental health
professionals with knowledge and expertise in the
identification and treatment of substance abuse and
mental illness.


(B) One member who is a physician with knowledge
and expertise in the identification and treatment of
alcoholism and substance abuse.


(C) One member of the board of directors of a
statewide nonprofit organization established for the
purpose of assisting lawyers with alcohol or
substance abuse problems, which has been in
continuous operation for a minimum of five years.


(D) Two members who are  attorneys, at least one of
which is in recovery and has at least five years of
continuous sobriety.


(2) Four members appointed by the Governor, including
the following: 


(A) Two members who are attorneys.


(B) Two members of the public.


(3) One member of the public appointed by the Speaker
of the Assembly.


(4) One member of the public appointed by the Senate
Rules Committee.


(b) Committee members shall serve terms of  four years,
and may be reappointed as many times as desired.  The
board shall stagger the terms of the initial members
appointed.


(c) Subject to the approval of the board, the committee may
adopt reasonable rules and regulations as may be necessary
or advisable for the purpose of implementing and operating
the program.  (Added by Stats. 2001, ch. 129.)


§6232.  Practices and Procedures; Program
Admission; Obligations


(a) The committee shall establish practices and procedures
for the acceptance, denial, completion, or termination of
attorneys in the Attorney Diversion and Assistance
Program, and may recommend rehabilitative criteria for
adoption by the board for acceptance, denial, completion
of, or termination from, the program.


(b) An attorney currently under investigation by the State
Bar may enter the program in the following ways:


(1) By referral of the Office of the Chief Trial Counsel.
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(2) By referral of the State Bar Court following the
initiation of a disciplinary proceeding.


(3) Voluntarily,  and in accordance with terms and
conditions agreed upon by the attorney participant with
the Office of the Chief Trial Counsel or upon approval
by the State Bar Court, as long as the investigation is
based primarily on the self-administration of drugs or
alcohol or the illegal possession, prescription, or
nonv i ol ent  procurement  of  drugs f or
self-administration, or on mental illness, and does not
involve actual harm to the public or his or her clients. 
An attorney seeking entry under this paragraph may be
required to execute an agreement that violations of this
chapter, or other statutes that would otherwise be the
basis for discipline, may nevertheless be prosecuted if
the attorney is terminated from the program for failure
to comply with program requirements.


(c) Neither acceptance into nor participation in the
Attorney Diversion and Assistance Program shall relieve
the attorney of any lawful duties and obligations otherwise
required  by any agreements or stipulations with the Office
of the Chief Trial Counsel, court orders, or applicable
statutes relating to attorney discipline.


(d) An attorney who is not the subject of a current
investigation may voluntarily enter,  whether by
self-referral or referral by a third party, the diversion and
assistance program on a confidential basis.  Confidentiality
pursuant to this subdivision shall be absolute unless waived
by the attorney.  (Added by Stats. 2001, ch. 129.)


§6233.  Restrictions; Reinstatement


An attorney entering the diversion and assistance program
pursuant to subdivision (b) of Section 6232 may be
enrolled as an inactive member of the State Bar and not be
entitled to practice law, or may be required to agree to
various practice restrictions, including, where appropriate,
restrictions on scope of practice and monetary accounting
procedures. Upon the successful completion of the
program, attorney participants who were placed on inactive
status by the State Bar Court as a condition of program
participation and who have complied with any and all
conditions of probation may receive credit for the period of
inactive enrollment towards any period of actual
suspension imposed by the Supreme Court, and shall be
eligible for reinstatement to active status and a dismissal of
the underlying allegations or a reduction in the
recommended discipline. Those attorneys who participated
in the program with practice restrictions shall be eligible to
have those restrictions removed and to a dismissal of the
underlying allegations or a reduction in the recommended
discipline.  (Added by Stats. 2001, ch. 129.  Amended by
Stats. 2005, ch. 273.)


§6234.  Information Provided to or Obtained by
Program; Limitations on Disclosure, Admissibility
and Confidentiality


Any information provided to or obtained by the Attorney
Diversion and Assistance Program, or any subcommittee or
agent thereof, shall be as follows:


(a) Confidential and this confidentiality shall be absolute
unless waived by the attorney.


(b) Exempt from the provisions of Section 6086.1.


(c) Not discoverable or admissible in any civil proceeding
without the written consent of the  attorney to whom the
information pertains.


(d) Not discoverable or admissible in any disciplinary
proceeding without the written consent of the attorney to
whom the information pertains.


(e) Except with respect to the provisions of subdivision (d)
of Section 6232, the limitations on the disclosure and
admissibility of information in this section shall not apply
to information relating to an attorney's noncooperation
with, or unsuccessful completion of, the Attorney
Diversion and Assistance Program, or any subcommittee or
agent thereof, or to information otherwise obtained by the
Office of the Chief Trial Counsel, by independent means,
or from any other lawful source.  (Added by Stats. 2001,
ch. 129.  Amended by Stats. 2003, ch. 334.)


§6235.  Expenses and Fees; Financial Assistance
Program


(a) Participants in the Attorney Diversion and Assistance
Program shall be responsible for all expenses relating to
treatment and recovery.  In addition, the State Bar may
charge a reasonable administrative fee to participants for
the purpose of offsetting the costs of maintaining the
program.


(b) Notwithstanding subdivision (a), the State Bar shall
establish   a financial assistance program to ensure that no
member is denied acceptance into the program solely due
to the lack of ability to pay.  (Added by Stats. 2001, ch.
129.)


§6236.  Outreach Activities


The State Bar shall actively engage in outreach activities to
make members, the legal community, and the general
public aware of the existence and availability of the
Attorney Diversion and Assistance Program.  Outreach
shall include, but not be limited to, the development and
certification of minimum continuing legal education
courses relating to the prevention, detection, and treatment
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of substance abuse, including no-cost and low-cost
programs and materials pursuant to subdivision (d) of
Section 6070, informing all members of the State Bar of
the program's existence and benefits through both direct
communication and targeted advertising, working in
coordination with the judicial branch to inform the state's
judges of the program's existence and availability as a
disciplinary option, and working in cooperation with
organizations that provide services and support to attorneys
with issues related to substance abuse.  (Added by Stats.
2001, ch. 129.)


§6237.  Effect on Disciplinary Authority


It is the intent of the Legislature that the authorization of an
Attorney Diversion and Assistance Program not be
construed as limiting or altering the powers of the Supreme
Court of this state to disbar or discipline members of the
State Bar.  (Added by Stats. 2001, ch. 129.)


§6238.  Report to Board of Governors


The committee shall report to the Board of Governors and
to the Legislature not later than March 1, 2003, and
annually thereafter, on the implementation and operation of
the program.  The report shall include, but is not limited to,
information concerning the number of cases accepted,
denied, or terminated with compliance or noncompliance,
and annual expenditures related to the program.  (Added by
Stats. 2001, ch. 129.)
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ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


MR 1.0(A): TERMINOLOGY 
 
(a) “Belief” or “believes” denotes that the 
person involved actually supposed the fact in 
question to be true. A person’s belief may be 
inferred from circumstances. 


 
 
No corresponding California rule or 
discussion 


1. Reference is made to Ethics 2000 simply 
for clarification.  For the most part, the 
rules proposed by the Ethics 2000 
Commission have been adopted by the 
ABA’s House of Delegates and are now 
the current “Model Rules”. 


2. Prior to the Ethics 2000 version of the 
Model Rules, definitions appeared in a 
“terminology” section that was not 
numbered.  With Ethics 2000, the 
Terminology section has been numbered 
rule 1.0.  The Reporter explained: “The 
purpose of this change is to give the 
defined terms greater prominence and to 
permit the use of Comments to further 
explicate some of the provisions.” 
Reporter’s Explanation of Changes to 
Model Rule 1.0. 


MR 1.0(b) “Confirmed in writing,” when used 
in reference to the informed consent of a 
person, denotes informed consent that is 
given in writing by the person or a writing that 
a lawyer promptly transmits to the person 
confirming an oral informed consent. See 
paragraph (e) for the definition of “informed 
consent.” If it is not feasible to obtain or 
transmit the writing at the time the person 
gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time 
thereafter. 


No corresponding California rule or 
discussion 


1. California rules require that the client 
“consents in writing” (e.g., CR 3-300), or 
that the lawyer obtain client’s “informed 
written consent” (e.g., CR 3-310(C), or 
that the lawyer provide “written disclosure 
to the client” (e.g., CR 3-310(B)), but has 
no provision specifically allowing the 
lawyer to “confirm” the client’s consent in 
writing. 


 


MR 1.0(c) “Firm” or “law firm” denotes a 
lawyer or lawyers in a private firm, law 
partnership, professional corporation, sole 
proprietorship or other association authorized 
to practice law; or lawyers employed in a 


CAL. RULE 1-100(B)(1). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 
(1) “Law Firm” means: 


(a) two or more lawyers whose activities 


1. Although MR 1.0(c) does not expressly 
refer to an office of government lawyers 
(Cal.Rule 1-100(B)(1)(d) refers to “a 
publicly funded entity), Cmt. 3 to MR 1.0 
states: “With respect to the law 
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legal services organization or the legal 
department of a corporation or other 
organization. 


constitute the practice of law, and who 
share its profits, expenses, and liabilities; 
or 
(b) a law corporation which employs more 
than one lawyer; or 
(c) a division, department, office, or group 
within a business entity, which includes 
more than one lawyer who performs legal 
services for the business entity; or 
(d) a publicly funded entity which employs 
more than one lawyer to perform legal 
services. 


department of an organization, including 
the government, there is ordinarily no 
question that the members of the 
department constitute a firm within the 
meaning of the Rules of Professional 
Conduct.” (Emphasis added) 


2. Cmts. 3 & 4 to MR 1.0 also note that with 
organizational clients, it may be difficult to 
identify with precision who the client is. 


3. See Comment re MR Comment 2, below. 
 


MR 1.0(d) “Fraud” or “fraudulent” denotes 
conduct having that is fraudulent under the 
substantive or procedural law of the 
applicable jurisdiction and has a purpose to 
deceive. 


No corresponding California rule or 
discussion 


1. The word “fraud” does not appear in the 
CRPCs 


 


MR 1.0(e) “Informed consent” denotes the 
agreement by a person to a proposed course 
of conduct after the lawyer has 
communicated adequate information and 
explanation about the material risks of and 
reasonably available alternatives to the 
proposed course of conduct. 


CAL. RULE 3-310(A)(1) & (2). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 
 
(A) For purposes of this rule: 
(1) “Disclosure” means informing the client or 
former client of the relevant circumstances 
and of the actual and reasonably foreseeable 
adverse consequences to the client or former 
client; 
(2) “Informed written consent” means the 
client’s or former client’s written agreement to 
the representation following written 
disclosure; 


1. Unlike MR 1.0(e), which applies globally 
to all model rules, California’s definition of 
“informed written consent” is limited in 
application to rule 3-310. 


2. Ethics 2000 replaced “consent after 
consultation” with “gives informed 
consent” throughout the rules.  The 
Reporter explained: “The Commission 
believes that "consultation" is a term that 
is not well understood and does not 
sufficiently indicate the extent to which 
clients must be given adequate 
information and explanation in order to 
make reasonably informed decisions. The 
term "informed consent," which is familiar 
from its use in other contexts, is more 
likely to convey to lawyers what is 
required under the Rules. No change in 
substance is intended.” Reporter’s 
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Explanation of Changes to MR 1.0. 
3. See MR 1.0, cmts. 6 & 7. 


MR 1.0(f) “Knowingly,” “known,” or “knows” 
denotes actual knowledge of the fact in 
question. A person’s knowledge may be 
inferred from circumstances. 


No corresponding California rule or 
discussion 


1. The terms “knows” or “knowingly” are 
used in many California rules (e.g., rules 
1-120; 1-200(A), (B); 1-311(B); (D); 1-
400(B)(2)(b), etc.) but are not defined. 


2.  
 


MR 1.0(g) “Partner” denotes a member of a 
partnership, a shareholder in a law firm 
organized as a professional corporation, or a 
member of an association authorized to 
practice law. 


CAL. RULE 1-100(B)(5). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 
(5) “Shareholder” means a shareholder in a 
professional corporation pursuant to 
Business and Professions Code section 6160 
et seq. 


 


MR 1.0(h) “Reasonable” or “reasonably” 
when used in relation to conduct by a lawyer 
denotes the conduct of a reasonably prudent 
and competent lawyer. 


No corresponding California rule or 
discussion 


1. The terms “reasonable” or “reasonably” 
as defined in MR 1.0(h) (i.e., in relation to 
the lawyer’s conduct) are used in a 
number of California rules (e.g., 1-400, 
Standard (3); 3-700(A)(2)), but are not 
defined. 


2. The terms “reasonable” or “reasonably” 
are also used many time in relation to 
other matters, e.g., 1-320(A)(1) 
(“reasonable period of time”), 3-300(A) 
(“terms are fair and reasonable to the 
client).  Presumably the latter uses would 
not require definition. 


MR 1.0(i) “Reasonable belief” or “reasonably 
believes” when used in reference to a lawyer 
denotes that the lawyer believes the matter in 
question and that the circumstances are such 
that the belief is reasonable. 


No corresponding California rule or 
discussion 
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MR 1.0(j) “Reasonably should know” when 
used in reference to a lawyer denotes that a 
lawyer of reasonable prudence and 
competence would ascertain the matter in 
question. 


No corresponding California rule or 
discussion 


1. The term “reasonably should know” is 
used several times in the California rules 
(e.g., 1-311(B); (D); 3-310(B)(2), (3); 5-
120), but is not defined 


MR 1.0(k) “Screened” denotes the isolation of 
a lawyer from any participation in a matter 
through the timely imposition of procedures 
within a firm that are reasonably adequate 
under the circumstances to protect 
information that the isolated lawyer is 
obligated to protect under these Rules or 
other law. 


No corresponding California rule or 
discussion 


 


MR 1.0(l) “Substantial” when used in 
reference to degree or extent denotes a 
material matter of clear and weighty 
importance. 


No corresponding California rule or 
discussion 


1. The terms “substantial” or “substantially” 
are used several times in the California 
rules (e.g., 3-310(B)(2)(b), (3); 3-600(B), 
(C); 4-100(A); 4-400, etc.). 


2. No general definition of “substantial,” but 
rule 2-300, Discussion ¶.2 defines “all or 
substantially all of a law practice.” 


MR 1.0(m) “Tribunal” denotes a court, an 
arbitrator in a binding arbitration proceeding 
or a legislative body, administrative agency or 
other body acting in an adjudicative capacity. 
A legislative body, administrative agency or 
other body acts in an adjudicative capacity 
when a neutral official, after the presentation 
of evidence or legal argument by a party or 
parties, will render a binding legal judgment 
directly affecting a party’s interests in a 
particular matter. 


No corresponding California rule or 
discussion 


1. The term “tribunal” is used several times 
in the California rules (e.g., 2-300; 2-400; 
3-210; 3-700) but is not defined. 


 


MR 1.0(n) “Writing” or “written” denotes a 
tangible or electronic record of a 
communication or representation, including 
handwriting, typewriting, printing, 


CAL. RULE 3-310(A)(3). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 
“(A) For purposes of this rule: 


*     *    * 


1. Unlike MR 1.0(n), Evidence Code § 250 
makes no mention of electronic 
signatures. 


2.  
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photostating, photography, audio or 
videorecording and e-mail. A “signed” writing 
includes an electronic sound, symbol or 
process attached to or logically associated 
with a writing and executed or adopted by a 
person with the intent to sign the writing. 


(3) ‘Written’ means any writing as defined in 
Evidence Code section 250.” 
 
CAL. EVIDENCE CODE § 250. WRITING 
 
“‘Writing’ means handwriting, typewriting, 
printing, photostating, photographing, and 
every other means of recording upon any 
tangible thing any form of communication or 
representation, including letters, words, 
pictures, sounds, or symbols, or 
combinations thereof.” 


 
MR 1.0 COMMENTS 
1. MR 1.10, cmt. 1 states: “If it is not feasible 


to obtain or transmit a written confirmation 
at the time the client gives informed 
consent, then the lawyer must obtain or 
transmit it within a reasonable time 
thereafter.” 


2. Cmt. 2 notes that whether two or more 
lawyers constitute a firm per 1.0(c) can 
depend on specific facts, and notes that 
although two lawyers who share office 
space are ordinarily not a firm, “if they 
present themselves to the public in a way 
that suggests that they are a firm or 
conduct themselves as a firm, they should 
be regarded as a firm for purposes of the 
Rules.”  Cmt. 2 also states that in doubtful 
space-sharing scenarios, not all rules 
applicable to firms may apply. 


3. Cmt 3 notes that although there is no 
question members of an organization’s 
law department (including government) 
constitute a firm, “[t]here can be 


 
 
1. No corresponding California rule or 


discussion 
2. No corresponding California rule or 


discussion, but see Notes & Comments 
3. No corresponding California rule or 


discussion 
4. No corresponding California rule or 


discussion 
5. No corresponding California rule or 


discussion 
6. See NOTES & COMMENTS RE MR 1.0(e), 


above 
7. No corresponding California rule or 


discussion 
8. No corresponding California rule or 


discussion 
9. No corresponding California rule or 


discussion 
10. No corresponding California rule or 


discussion 


1. Concerning Cmt. 2 to MR 1.0, refer to 
State Bar Formal Opn. 1997-150 [Sharing 
Office Space]. 


2.  
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uncertainty … as to the identity of the 
client” (e.g., subsidiaries, etc.) 


4. Cmt. 4 notes the same considerations as 
in cmt. 5 apply to lawyers in legal aid and 
LSOs. 


5. Cmt. 5 notes that “fraud” and “fraudulent” 
are governed by the substantive or 
procedural law of the applicable 
jurisdiction, that it does not include merely 
negligent misrepresentation, etc., and that 
“it is not necessary that anyone has 
suffered damages or relied on the 
misrepresentation or failure to inform.” 


6. Cmt. 6 is a lengthy comment that 
elaborates on the meaning of “informed 
consent.”  It notes inter alia: “In 
determining whether the information and 
explanation provided are reasonably 
adequate, relevant factors include 
whether the client or other person is 
experienced in legal matters generally 
and in making decisions of the type 
involved, and whether the client or other 
person is independently represented by 
other counsel in giving the consent.” 


7. Cmt. 7 notes consent requires an 
“affirmative response” by the client, 
though it can be inferred from the client’s 
conduct.  Cmt. 7 also cross-references 
rules that require “informed consent.” 


8. Cmt. 8 cross-references the rules under 
which screening is allowed (1.11, 1.12 & 
1.18). 


9. Cmt. 9 discusses the mechanics of 
establishing an effecting screening 
mechanism, noting that “[t]he purpose of 
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screening is to assure the affected parties 
that confidential information known by the 
personally disqualified lawyer remains 
protected.” 


10. Cmt. 10 notes that timely implementation 
of screening (“as soon as practical after a 
lawyer or law firm reasonably should 
know there is a need …’) is essential to 
its effectiveness. 


   


MR 1.1: COMPETENCE 
 
“A lawyer shall provide competent 
representation to a client. 


CAL. RULE 3-110(A). FAILING TO ACT 
COMPETENTLY 
 
CAL. RULE 3-310(A): A member shall not 
intentionally, recklessly, or repeatedly fail to 
perform legal services with competence. 
 


 
 
1. California, unlike the MR’s, requires that 


the lawyer’s incompetence be intentional, 
reckless or repeated. 


MR 1.1 Competent representation requires 
the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the 
representation.” 


CAL. RULE 3-310(B): For purposes of this 
rule, "competence" in any legal service shall 
mean to apply the 1) diligence, 2) learning 
and skill, and 3) mental, emotional, and 
physical ability reasonably necessary for the 
performance of such service. 


1. MR 1.1, Cmt 1, notes relevant factors in 
determining whether lawyer employs 
requisite skill and knowledge in a matter 
to be “the relative complexity and 
specialized nature of the matter, the 
lawyer’s general experience, the lawyer’s 
training and experience in the field in 
question, the preparation and study the 
lawyer is able to give the matter and 
whether it is feasible to refer the matter 
to, or associate or consult with, a lawyer 
of established competence in the field in 
question.” 
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MR 1.1 COMMENTS 
1. MR 1.1, Cmt. 2 provides, inter alia, that 


“[a] lawyer can provide adequate 
representation in a wholly novel field 
through necessary study. Competent 
representation can also be provided 
through the association of a lawyer of 
established competence in the field in 
question.” 


2. MR 1.1, Cmt. 3 also allows lawyer to 
provide “reasonably necessary” advice or 
assistance in emergency in field where 
lawyer lacks skill. 


3. MR 1.1, Cmt. 4 allows lawyer to accept 
representation if lawyer can become 
competent through “reasonable 
preparation.” 


4. MR 1.1, Cmt. 5 provides guidance by 
explaining what “handling of a particular 
matter” requires.  It also note client and 
lawyer can agree to “limit the matters for 
which the lawyer is responsible” per MR 
1.2. 


5. MR 1.1, Cmt. 6 states a lawyer “should” 
keep up with changes in the law “[t]o 
maintain the requisite knowledge and skill 
….” 


1. CAL. RULE 3-110(C): “If a member does 
not have sufficient learning and skill when 
the legal service is undertaken, the 
member may nonetheless perform such 
services competently by 1) associating 
with or, where appropriate, professionally 
consulting another lawyer reasonably 
believed to be competent, or 2) by 
acquiring sufficient learning and skill 
before performance is required.” 


2. CAL.RULE 3-110 DISCUSSION: Lawyer can 
provide “reasonably necessary” legal 
assistance in an emergency. 


3. No corresponding California rule or 
discussion 


4. No corresponding California rule or 
discussion 


5. No corresponding California rule or 
discussion 


1. Rule 3-110(C) and MR 1.1, Cmt. 2 both 
allow a lawyer to achieve the necessary 
skill or knowledge through study. 


2. Rule 3-110’s Discussion and MR 1.1, 
Cmt. 3 allow lawyer to act in emergency 
even where lawyer does not have the 
requisite skill or knowledge. 
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MR 1.2: SCOPE OF REPRESENTATION AND 
ALLOCATION OF AUTHORITY BETWEEN CLIENT 
AND LAWYER 
 
“(a) Subject to paragraphs (c) and (d), a 
lawyer shall abide by a client's decisions 
concerning the objectives of representation 
and, as required by Rule 1.4, shall consult 
with the client as to the means by which they 
are to be pursued. A lawyer may take such 
action on behalf of the client as is impliedly 
authorized to carry out the representation. A 
lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, 
the lawyer shall abide by the client's decision, 
after consultation with the lawyer, as to a plea 
to be entered, whether to waive jury trial and 
whether the client will testify.” 


CAL. RULE 3-510. COMMUNICATION OF 
SETTLEMENT OFFER 
 
CAL. RULE 3-510(A): A member shall 
promptly communicate to the member's 
client: 
(1) All terms and conditions of any offer made 
to the client in a criminal matter; and 
(2) All amounts, terms, and conditions of any 
written offer of settlement made to the client 
in all other matters. 
 
CAL. RULE 3-510(B): As used in this rule, 
"client" includes a person who possesses the 
authority to accept an offer of settlement or 
plea, or, in a class action, all the named 
representatives of the class. 


 
 
 
1. Although California does not expressly 


require a lawyer to abide by the client’s 
decisions regarding settlement, etc., rule 
3-510, by requiring a lawyer to 
communicate any plea bargain or written 
settlement offer effectively accomplishes 
the same thing 


2. See also rule 3-500 and CAL. B&P CODE 
§ 6068(m), both requiring communication 
of “significant developments relating to 
the employment or representation ….” 


3. Consider limited representation 
(“unbundling”) in California 


MR 1.2(b) A lawyer's representation of a 
client, including representation by 
appointment, does not constitute an 
endorsement of the client's political, 
economic, social or moral views or activities.” 


No corresponding California rule or 
discussion 


 


MR 1.2(c) A lawyer may limit the scope of the 
representation if the limitation is reasonable 
under the circumstances and the client gives 
informed consent.” 


No corresponding California rule or 
discussion 


1. The Discussion to Rule 3-400 (“Limiting 
Liability to Client”) provides in part: “Rule 
3-400 is not intended to . . . prevent a 
member from reasonably limiting the 
scope of the member's employment or 
representation.” 


2. Consider limited representation 
(“unbundling”) in California 


MR 1.2(d) A lawyer shall not counsel a client 
to engage, or assist a client, in conduct that 
the lawyer knows is criminal or fraudulent, but 
a lawyer may discuss the legal 
consequences of any proposed course of 


CAL. RULE 3-210. ADVISING THE VIOLATION OF 
LAW 


“A member shall not advise the violation of 
any law, rule, or ruling of a tribunal unless the 


 
 
1. Other California Rules arguably relevant 


here include CAL. RULE 3-200 
(“Prohibited Objectives of Employment”) 
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conduct with a client and may counsel or 
assist a client to make a good faith effort to 
determine the validity, scope, meaning or 
application of the law.” 


member believes in good faith that such law, 
rule, or ruling is invalid.  A member may take 
appropriate steps in good faith to test the 
validity of any law, rule, or ruling of a 
tribunal.” 


and CAL. B&P CODE § 6103 (“Sanctions 
for Violation of Oath or Attorney’s Duties”) 


DELETED   


 
MR 1.2 COMMENTS 
1. MR 1.2, Cmt. 1 provides client has “the 


ultimate authority to determine the 
purposes to be served by the legal 
representation ….” 


2. Cmt. 2 notes lawyer and client may 
disagree about the means to attain 
client’s objectives and that clients 
“normally defer to the special knowledge 
and skill of their lawyer” about “technical, 
legal and tactical” matters, though 
lawyers “generally defer” to client about 
expenses, but does not specify how to 
resolve in every case. 


3. Cmt. 3 states client can authorize lawyer 
“to take specific action” on his behalf (and 
withdraw authorization at any time). 


4. Cmt. 4 states situation with diminished 
capacity client controlled by MR 1.14. 


5. Cmt. 5 states “legal representation should 
not be denied to people who are unable 
to afford legal services, or whose cause is 
controversial or the subject of popular 
disapproval.” 


6. Cmts. 6 to 9 address agreements limiting 
scope of representation per MR 1.1(c). 


7. Cmts. 10 to 14 discuss “criminal, 
fraudulent and prohibited transactions,” 


 
 
1. No corresponding California rule or 


discussion 
2. No corresponding California rule or 


discussion 
3. No corresponding California rule or 


discussion 
4. No corresponding California rule or 


discussion 
5. CAL. B&P CODE 6068(h)? 
6. No corresponding California rule or 


discussion 
7. No corresponding California rule or 


discussion 
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noting that paragraph (d) prohibits lawyer 
from “knowingly” counseling or assisting 
the client in such activities.  Cmt. 11 notes 
lawyer’s usual course when knows client 
is engaging in criminal or fraudulent 
action is to withdraw per MR 1.16(a), 
though lawyer may have to disclose per 
MR 4.1. 


   


 
MR 1.3: DILIGENCE 
 
“A lawyer shall act with reasonable diligence 
and promptness in representing a client.” 


CAL. RULE 3-110(B). FAILING TO ACT 
COMPETENTLY 


(B) For purposes of this rule, "competence" in 
any legal service shall mean to apply the 1) 
diligence, 2) learning and skill, and 3) 
mental, emotional, and physical ability 
reasonably necessary for the performance of 
such service. 
 
CAL. B&P CODE §6128. DECEIT, COLLUSION, 
DELAY OF SUIT AND IMPROPER RECEIPT OF 
MONEY AS MISDEMEANOR  


Every attorney is guilty of a misdemeanor 
who either: 


*     *    * 
(b) Willfully delays his client's suit with a view 
to his own gain. 


1. Although not directly addressing the 
issues of diligence or promptness, certain 
rules at least indirectly concern the issue 
of delay: 
a. Cal. Rule 3-210 (can test the validity 


of law, rule, or ruling of tribunal only in 
good faith) 


b. Cal. Rule 5-100 (government lawyer 
may not institute criminal charges 
without probable cause) 


c. B&P Code § 6068(c) 
2. Zealous advocacy not expressly required 


in either MR’s or CRPC’s, but case law 
appears to require it. See, e.g., People v. 
Crawford (1968)159 Cal.App.2d 847, 66 
Cal.Rptr. 527 
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MR 1.3 COMMENTS 
1. MR 1.3, Cmt. 1, provides, inter alia, “A 


lawyer should pursue a matter on behalf 
of a client despite opposition, obstruction 
or personal inconvenience to the lawyer, 
and take whatever lawful and ethical 
measures are required to vindicate a 
client’s cause or endeavor.” 


2. Cmt. 2 provides a lawyer must control 
workload so he can handle each matter 
competently. 


3. Cmt. 3 addresses “procrastination” but 
notes MR 1.3 does not prevent lawyer 
from granting reasonable requests for 
continuances. 


4. Cmt. 4 discusses lawyer’s duty to 
complete all matters he has undertaken 
and cross-references MR 1.4 (duty to 
consult with client re end of relationship) 
and MR 1.2 (limiting scope of 
representation). 


1. No corresponding California rule or 
discussion 


2. No corresponding California rule or 
discussion 


3. No corresponding California rule or 
discussion 


4. No corresponding California rule or 
discussion 


 


   


 
MR 1.4: COMMUNICATION 
 
“(a) A lawyer shall: 


(1) promptly inform the client of any 
decision or circumstance with respect to 
which the client's informed consent, as 
defined in Rule 1.0(e), is required by 
these Rules;  
(2) reasonably consult with the client 
about the means by which the client's 
objectives are to be accomplished; 
(3) keep the client reasonably informed 


 
CAL. RULE 3-500. COMMUNICATION 
“A member shall keep a client reasonably 
informed about significant developments 
relating to employment or representation, 
including promptly complying with reasonable 
requests for information and copies of 
significant documents when necessary to 
keep the client so informed.” 
 
 
CAL. B&P CODE § 6068(m) 


1. See also CAL. RULE 3-510 
(Communication of Settlement Offer) 


2. Per CAL. RULE 3-500, DISCUSSION a 
lawyer will not be disciplined for failing to 
communicated insignificant or irrelevant 
information. 
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about the status of the matter;  
(4) promptly comply with reasonable 
requests for information; and 
(5) consult with the client about any 
relevant limitation on the lawyer's conduct 
when the lawyer knows that the client 
expects assistance not permitted by the 
Rules of Professional Conduct or other 
law.” 


“It is the duty of an attorney: 


(m) To respond promptly to reasonable status 
inquiries of clients and to keep clients 
reasonably informed of significant 
developments in matters with regard to which 
the attorney has agreed to provide legal 
services.” 
 


MR 1.4(b) A lawyer shall explain a matter to 
the extent reasonably necessary to permit the 
client to make informed decisions regarding 
the representation.” 


No corresponding California rule or 
discussion 


1. But see rule 3-310(A)(1), which defines 
“disclosure” to mean “informing the client 
or former client of the relevant 
circumstances and of the actual and 
reasonably foreseeable adverse 
consequences to the client or former 
client.” 


 
MR 1.4 COMMENTS 
1. MR 1.4, cmt. 2, provides that if the rules 


require that a particular decision must be 
made by the client, then the lawyer must 
“promptly consult with and secure the 
client’s consent prior to taking action 
unless prior discussions with the client 
have resolved what action the client 
wants the lawyer to take.” 


2. Cmt. 3 states that: “Paragraph (a)(2) 
requires the lawyer to reasonably consult 
with the client about the means to be 
used to accomplish the client’s 
objectives,” but notes that under exigent 
circumstances the lawyer may take action 
without client consultation so long as the 
lawyer promptly advises client of the 
action taken. 


3. Cmt. 4 essentially states that the lawyer 


 
1. No corresponding California rule or 


discussion 
 
 
 
 
 
 
 
2. No corresponding California rule or 


discussion 
 
 
 
 
 
 
 
3. See CAL. RULE 3-500 & B&P CODE § 
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should be in regular communication with 
the client (and return phone calls!) 


4. Cmt. 5 states in part: “The client should 
have sufficient information to participate 
intelligently in decisions concerning the 
objectives of the representation and the 
means by which they are to be pursued, 
to the extent the client is willing and able 
to do so,” gives examples by comparing a 
substantive client decision with a tactical 
trial decision, and provides: “The guiding 
principle is that the lawyer should fulfill 
reasonable client expectations for 
information consistent with the duty to act 
in the client’s best interests, and the 
client’s overall requirements as to the 
character of representation.” 


5. Cmt. 6 states: “Ordinarily, the information 
to be provided is that appropriate for a 
client who is a comprehending and 
responsible adult,” but notes it may be 
impracticable where, for example, the 
client is of diminished capacity. 


6. Cmt. 7 notes that in some instances, the 
lawyer may want to withhold information 
“when the client would be likely to react 
imprudently to an immediate 
communication.” 


6068(m) 
 
4. No corresponding California rule or 


discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
5. No corresponding California rule or 


discussion 
 
 
 
 
6. No corresponding California rule or 


discussion 
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MR 1.5: FEES 
 
“(a) A lawyer shall not make an agreement 
for, charge, or collect an unreasonable fee or 
an unreasonable amount for expenses. The 
factors to be considered in determining the 
reasonableness of a fee include the following:


(1) the time and labor required, the 
novelty and difficulty of the questions 
involved, and the skill requisite to perform 
the legal service properly; 
(2) the likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other 
employment by the lawyer; 
(3) the fee customarily charged in the 
locality for similar legal services; 
(4) the amount involved and the results 
obtained; 
(5) the time limitations imposed by the 
client or by the circumstances; 
(6) the nature and length of the 
professional relationship with the client; 
(7) the experience, reputation, and ability 
of the lawyer or lawyers performing the 
services; and 
(8) whether the fee is fixed or contingent.”


CAL. RULE 4-200. FEES FOR LEGAL SERVICES 
 
 (A) A member shall not enter into an 
agreement for, charge, or collect an illegal or 
unconscionable fee. 
 
(B) Unconscionability of a fee shall be 
determined on the basis of all the facts and 
circumstances existing at the time the 
agreement is entered into except where the 
parties contemplate that the fee will be 
affected by later events.  Among the factors 
to be considered, where appropriate, in 
determining the conscionability of a fee are 
the following: 


(1) The amount of the fee in proportion to 
the value of the services performed. 
(2) The relative sophistication of the 
member and the client. 
(3) The novelty and difficulty of the 
questions involved and the skill requisite 
to perform the legal service properly. [1] 
(4) The likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other 
employment by the member. [2] 
(5) The amount involved and the results 
obtained. [4] 
(6) The time limitations imposed by the 
client or by the circumstances. [5] 
(7) The nature and length of the 
professional relationship with the client. 
[6] 
(8) The experience, reputation, and ability 
of the member or members performing 
the services. [7] 


1. Reference to the corresponding Model 
Rule factor is in brackets following the 
California factor.  Factors unique to 
California are in italics.  Factors unique to 
the Model Rules are in bold. 


2. The standard for the Model Rule is 
“reasonableness” of the fee; the standard 
for the California Rule is 
“unconscionability.” 


3. By its terms (“Among the factors to be 
considered ….”), rule 4-200’s factors are 
not exclusive.  MR 1.5, Cmt. 1, expressly 
states the same. 
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(9) Whether the fee is fixed or contingent. 
[8] 
(10) The time and labor required. [1] 
(11) The informed consent of the client to 
the fee. 


MR 1.5(b) The scope of the representation 
and the basis or rate of the fee and expenses 
for which the client will be responsible shall 
be communicated to the client, preferably in 
writing, before or within a reasonable time 
after commencing the representation, except 
when the lawyer will charge a regularly 
represented client on the same basis or rate. 
Any changes in the basis or rate of the fee or 
expenses shall also be communicated to the 
client.” 


CAL. B&P CODE § 6148 
1. Concerning writing requirement, see B&P 


CODE § 6148 (Fee Contract when fee 
“reasonably foreseeable” to exceed 
$1,000.00) 


2. Concerning communication of change in 
basis or rate of fee, see rule 3-500 
(communication of significant 
developments) (?) 


 
 


1. Concerning writing, California requires it; 
MR 1.5(b) does not (though it is 
“preferable”.) 


2. Concerning communication of change in 
basis or rate fee, see also Severson & 
Werson v. Bolinger (Cal.App. 1991) 235 
Cal.App.3d 1569, 1 Cal.Rptr.2d 531 (firm 
cannot increase fee rate without notice). 


MR 1.5(c) A fee may be contingent on the 
outcome of the matter for which the service is 
rendered, except in a matter in which a 
contingent fee is prohibited by paragraph (d) 
or other law. A contingent fee agreement 
shall be in a writing signed by the client and 
shall state the method by which the fee is to 
be determined, including the percentage or 
percentages that shall accrue to the lawyer in 
the event of settlement, trial or appeal; 
litigation and other expenses to be deducted 
from the recovery; and whether such 
expenses are to be deducted before or after 
the contingent fee is calculated. The 
agreement must clearly notify the client of 
any expenses for which the client will be 
liable whether or not the client is the 
prevailing party. Upon conclusion of a 
contingent fee matter, the lawyer shall 
provide the client with a written statement 


CAL. B&P CODE § 6147 
1. Concerning contingent fee agreements, 


see B&P CODE § 6147 


1. Both California and MR 1.5 require 
contingency fee K to be in a writing, 
“signed by the client.”  Note that this is 
different from most other Model Rules 
written requirements, which require only 
that the client’s consent be “confirmed in 
writing.” See, e.g., MR 1.7(b). 


2. Both B&P Code § 6147(a)(2) and MR 
1.5(c) require an explanation of how costs 
and expenses will affect the recovery. 


3. Only California expressly provides that 
failure to comply with terms of § 6147 
makes the fee K voidable at client’s 
option. § 6147(b) 


4. Section 6147 does not apply to workers 
compensation claims, 6147(c), or 
contingency fees based on the recovery 
of claims between merchants. § 6147.5. 
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stating the outcome of the matter and, if there 
is a recovery, showing the remittance to the 
client and the method of its determination.” 
MR 1.5(d) A lawyer shall not enter into an 
arrangement for, charge, or collect: 


(1) any fee in a domestic relations matter, 
the payment or amount of which is 
contingent upon the securing of a divorce 
or upon the amount of alimony or support, 
or property settlement in lieu thereof; or 
(2) a contingent fee for representing a 
defendant in a criminal case.” 


No corresponding California rule or 
discussion 


 


MR 1.5(e) A division of a fee between 
lawyers who are not in the same firm may be 
made only if: 


(1) the division is in proportion to the 
services performed by each lawyer or 
each lawyer assumes joint responsibility 
for the representation;  
(2) the client agrees to the arrangement, 
including the share each lawyer will 
receive, and the agreement is confirmed 
in writing; and 
(3) the total fee is reasonable.” 


CAL. RULE 2-200. FINANCIAL ARRANGEMENTS 
AMONG LAWYERS 
“(A) A member shall not divide a fee for legal 
services with a lawyer who is not a partner of, 
associate of, or shareholder with the member 
unless: 


(1) The client has consented in writing 
thereto after a full disclosure has been 
made in writing that a division of fees will 
be made and the terms of such division;  
and 
(2) The total fee charged by all lawyers is 
not increased solely by reason of the 
provision for division of fees and is not 
unconscionable as that term is defined in 
rule 4-200. 


 
(B) Except as permitted in paragraph (A) of 
this rule or rule 2-300, a member shall not 
compensate, give, or promise anything of 
value to any lawyer for the purpose of 
recommending or securing employment of 
the member or the member’s law firm by a 


1. California does not require the referring 
lawyer to assume joint responsibility for 
the matter.  Neither do the Model Rules, 
but only if the fee is divided “in proportion 
to the services performed by each 
lawyer.” [Note: Ethics 2000 considered 
removing the “joint responsibility” and 
proportional services requirements, but 
following public comment, determined not 
to recommend such change to the ABA’s 
House of Delegates.] 


2. Both rule 2-200(A)(1) and MR 1.5(e)(2) 
requires client consent to the terms of the 
fee arrangement, including each lawyer’s 
share.  Both require a writing, the MR 
requiring only that the K be “confirmed in 
writing”. 


3. Rule 2-200(A)(2) requires that the total 
fee not be “unconscionable” and MR 
1.5(e)(3) requires the total fee be 
“reasonable.” 


4. California (and not the MR) also requires 
that the total fee not be increased solely 
because of the fee division. 
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client, or as a reward for having made a 
recommendation resulting in employment of 
the member or the member’s law firm by a 
client.  A member’s offering of or giving a gift 
or gratuity to any lawyer who has made a 
recommendation resulting in the employment 
of the member or the member’s law firm shall 
not of itself violate this rule, provided that the 
gift or gratuity was not offered in 
consideration of any promise, agreement, or 
understanding that such a gift or gratuity 
would be forthcoming or that referrals would 
be made or encouraged in the future.” 


5. MR 1.5, cmt. 8 notes that MR 1.5(e) does 
not apply to situation where lawyers who 
were previously associated in a law firm 
divide fees. 


6. The Model Rules have no provision 
corresponding to rule 2-200(B). 


 
MR 1.5 COMMENTS 
1. MR 1.5, cmt. 1, notes that the eight listed 


factors are not exclusive, and a given 
factor may not be relevant in particular 
case.  Cmt. 1 also addresses charges to 
clients for “in-house” expenses. 


2. Cmt. 2 suggests that with a new client, 
the lawyer should provide the client with 
some kind of writing reflecting their 
understanding about the fee rate. 


3. Cmt. 3 notes that contingent fees are 
subject to the “reasonableness” standard 
of MR 1.5, and that “a lawyer must 
consider the factors that are relevant 
under the circumstances.” 


4. Cmt. 4 states unearned advance fees 
must be returned to client.  It also notes 
that lawyer may take fee in property, but 
usually such fees will also be subject to 
MR 1.8(a), the rule concerning business 
transactions with clients. 


5. Cmt. 8 notes that MR 1.5(e) does not 


 
 
1. No corresponding express statement in 


California rules. 
 
 
 
2. Writing required in California for fee Ks 


concerning matters in excess of $1,000. 
3. Whether fee is contingent is one of 


factors to be considered. 
4. CAL. RULE 4-100(D)(2) requires a 


member to: “Promptly refund any part of a 
fee paid in advance that has not been 
earned,” though it is not required of a 
“true retainer”.  The Discussion to rule 3-
300 states: “Rule 3-300 is not intended to 
apply to the agreement by which the 
member is retained by the client, unless 
the agreement confers on the member an 
ownership, possessory, security, or other 
pecuniary interest adverse to the client.  
Such an agreement is governed, in part, 
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apply to situation where lawyers who 
were previously associated in a law firm 
divide fees. 


6. Cmt. 9 notes that a lawyer must comply 
with any fee arbitration procedure 
established by the bar, and should 
consider submitting to it if it is voluntary. 


by rule 4-200.” (emphasis added) 
5. No corresponding statement in rule 2-


200, though CAL. RULE 2-200(A) provides 
the rule does not apply where the fee 
division is among partners or associates. 


6. See CAL. B&P CODE §§ 6200 et seq., re 
Mandatory Fee Arbitration. 


   


MR 1.6: CONFIDENTIALITY OF INFORMATION 
 
“(a) A lawyer shall not reveal information 
relating to the representation of a client 
unless the client gives informed consent, the 
disclosure is impliedly authorized in order to 
carry out the representation or the disclosure 
is permitted by paragraph (b).” 


CAL. B&P CODE § 6068(e)(1) 
“It is the duty of an attorney: 


(e)(1) To maintain inviolate the confidence, 
and at every peril to himself or herself to 
preserve the secrets, of his or her client.” 
 


CAL. RULE 3-100(A) 
(A) A member shall not reveal information 
protected from disclosure by Business and 
Professions Code section 6068, subdivision 
(e)(1) without the informed consent of the 
client, or as provided in paragraph (B) of this 
rule. 
 


1. B&P Code § 6068(e) was amended by 
AB 1101 in 2003 to provide the general 
rule of confidentiality in subdivision (1) 
and an exception for life-threatening 
criminal acts in new subdivision (2).  It 
was given an operative date of 7/1/2004 
to permit the State Bar to develop the 
corresponding Rule 3-100. 


2. AB 1101 also provided for the creation of 
a task force to draft a Rule of Professional 
Conduct to consider issues that new 
subdivision (1) raised. 


3. There is no provision in rule 3-100 that 
corresponds exactly to B&P Code § 
6068(e)(1).  However, cmt. [1] to rule 3-
100 quotes section 6068(e)(1). 


MR 1.6(b) A lawyer may reveal information 
relating to the representation of a client to the 
extent the lawyer reasonably believes 
necessary: 


(1) to prevent reasonably certain death or 
substantial bodily harm; 


CAL. B&P CODE § 6068(e)(2) 
“(2) Notwithstanding paragraph (1), an 
attorney may, but is not required to, reveal 
confidential information relating to the 
representation of a client to the extent that 
the attorney reasonably believes the 
disclosure is necessary to prevent a criminal 
act that the attorney reasonably believes is 
likely to result in death of, or substantial 
bodily harm to, an individual.” 


1. See Notes for B&P Code § 6068, above. 
2. Note that California requires that unlike 


MR 1.6(b)(1), both B&P Code § 
6068(e)(2) and rule 3-100(B) require a 
criminal act to trigger the exception to 
confidentiality. 


3. Neither MR 1.6 nor B&P Code § 
6068(e)(2) or rule 3-100(B) requires that 
the threatened harm be imminent. 


4. In addition to section 6068(e)(2), see also 
CAL. EVIDENCE CODE § 956.5, which 
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CAL. RULE 3-100(B) 
(B) A member may, but is not required to, 
reveal confidential information relating to the 
representation of a client to the extent that 
the member reasonably believes the 
disclosure is necessary to prevent a criminal 
act that the member reasonably believes is 
likely to result in death of, or substantial 
bodily harm to, an individual. 
 


provides there is no attorney-client 
privilege “if the lawyer reasonably 
believes that disclosure of any 
confidential communication relating to the 
representation of a client is necessary to 
prevent a criminal act that the lawyer 
believes is likely to result in death or 
substantial bodily harm.” 


5. In addition to providing for an exception to 
confidentiality that is similar to MR 
1.6(b)(1), CAL. RULE 3-100(C) provides 
that before revealing confidential 
information, a member must, if 
reasonable under the circumstances: “(1) 
make a good faith effort to persuade the 
client: (i) not to commit or to continue the 
criminal act or (ii) to pursue a course of 
conduct that will prevent the threatened 
death or substantial bodily harm; or do 
both (i) and (ii); and [¶.] (2) inform the 
client, at an appropriate time, of the 
member’s ability or decision to reveal 
information as provided in paragraph (B).”  
MR 1.6 contains no similar provisions. 


6. CAL. RULE 3-100(D) provides: “In 
revealing confidential information as 
provided in paragraph (B), the member’s 
disclosure must be no more than is 
necessary to prevent the criminal act, 
given the information known to the 
member at the time of the disclosure.”  A 
similar limitation can be found in the 
opening paragraph of MR 1.6(b). 


7. CAL. RULE 3-100(E) provides: “A member 
who does not reveal information permitted 
by paragraph (B) does not violate this 
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rule.”  MR 1.6 contains no similar 
provision. 


(2) to prevent the client from committing a 
crime or  fraud that is reasonably certain 
to result in substantial injury to the 
financial interests or property of another 
and in furtherance of which the client has 
used or is using the lawyer's services; 
(3) to prevent, mitigate or rectify 
substantial injury to the financial interests 
or property of another that is reasonably 
certain to result or has resulted from the 
client's commission of a crime or fraud in 
furtherance of which the client has used 
the lawyer's services; 
(4) to secure legal advice about the 
lawyer's compliance with these Rules; 
(5) to establish a claim or defense on 
behalf of the lawyer in a controversy 
between the lawyer and the client, to 
establish a defense to a criminal charge 
or civil claim against the lawyer based 
upon conduct in which the client was 
involved, or to respond to allegations in 
any proceeding concerning the lawyer's 
representation of the client; or 
(6) to comply with other law or a court 
order.” 


No corresponding express exceptions to the 
duty of confidentiality in California for criminal 
fraud or fraud.  See NOTES & COMMENTS. 


1. Model Rule 1.6(b) was modified on 
August 11, 2003, when the ABA House of 
Delegates voted 218 to 201 to adopt the 
Ethics 2000 exceptions to MR 1.6 that 
allow a lawyer to reveal confidential 
information to prevent, rectify or mitigate 
a client’s crime or fraud likely to result in 
substantial injury to financial or property 
interests of third party.  The changes are 
shown in red & underlined.  The changes 
were previously rejected by the ABA 
House of Delegates in 2002 but were 
reconsidered in 2003 in connection with 
the recommendations of the ABA Task 
Force on Corporate Responsibility. 


2. Former (b)(2)-(4) were renumbered 
(b)(4)-(6). 


3. Concerning a lawyer’s ability to disclose 
confidential information to secure legal 
advice about the lawyer’s compliance with 
the rules of professional conduct, see Fox 
Searchlight Pictures, Inc. v. Paladino 
(2001) 89 Cal.App.4th 294,  106 
Cal.Rptr.2d 906. 


 
MR 1.6 COMMENTS 
1. MR 1.6, cmt. 2, sets out the policy 


underlying the duty of confidentiality, i.e., 
encouraging full & frank communication 
by the client 


2. Cmt. 3 distinguishes between the 
attorney-client privilege and the duty of 


 
1. A statement similar to MR 1.6, cmt. 2, 


may be found in CAL. RULE 3-100, cmt. 
[1].  In addition, there is abundant case 
law to the same effect. 


 
2. A similar statement to MR 1.6, cmt. 3, 


may be found in CAL. RULE 3-100, cmt. 


1. There are no California statutes, rules or 
discussion corresponding to Comment 4. 


2. There are no California statutes, rules or 
discussion corresponding to Comment 5. 


3. In addition to CAL. RULE 3-100, cmt. [3], 
which discusses the policies underlying 
an exception for life-threatening harm, 
other comments to rule 3-100 elaborate 
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confidentiality and notes: “The 
confidentiality rule, for example, applies 
not only to matters communicated in 
confidence by the client but also to all 
information relating to the representation, 
whatever its source. A lawyer may not 
disclose such information except as 
authorized or required by the Rules of 
Professional Conduct or other law.” 


3. Cmt. 4 notes that MR 1.6(a)’s prohibition 
also “applies to disclosures by a lawyer 
that do not in themselves reveal protected 
information but could reasonably lead to 
the discovery of such information by a 
third person.” 


4. Cmt. 5 discusses how “a lawyer is 
impliedly authorized to make disclosures 
about a client when appropriate in 
carrying out the representation.” 


5. Cmt. 6 discusses MR 1.6(b)(1), the life-
threat exception to the duty of 
confidentiality. 


 
 
6. New cmt. 7 elaborates on MR 1.6(b)(2).  


After noting that the exception applies 
only when the lawyer’s services have 
been used to further the fraud, the 
comment states: “Such a serious abuse 
of the client-lawyer relationship by the 
client forfeits the protection of this Rule.”  
Cmt. 7 also cautions that lawyer may not 
assist the client in crime or fraud under 
MR 1.2(d); lawyer may be obligated to 
withdraw under MR 1.16, and cross-
references MR 1.13’s permissive 


[2] 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
5. CAL. RULE 3-100, cmt. [3], also 


discusses the life-threat exception to the 
duty of confidentiality and also recognizes 
the “overriding value of life.”  See also 
Note 2 in next column. 


6. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 


on how a member should address the 
issues that may arise when confronted 
with such a situation.  For example, CAL. 
RULE 3-100, cmt. [6] sets out factors to 
consider in deciding whether to disclose 
confidential information; CAL. RULE 3-100, 
cmt. [7] presents factors to consider in 
persuading a client not to commit a 
criminal act; CAL. RULE 3-100, cmt. [8] 
emphasizes that disclosure must be no 
more than is necessary to prevent the 
criminal act; and CAL. RULE 3-100, cmt. 
[9] discusses factors to consider in 
deciding if and when the lawyer should 
inform the client of the member’s ability or 
decision to disclose confidential 
information. 


4. Cmts. 7-14.  There are no California 
statutes, rules or discussion 
corresponding to MR 1.6’s exceptions. 


5. Cmts. 15-17.  There are no California 
statutes, rules or discussion 
corresponding to these comments. 
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disclosure outside the client entity. 
7. New cmt. 8 elaborates on MR 1.6(b)(3), 


which applies when the lawyer does not 
learn of the crime or fraud until after it has 
been occurred.  It notes that although the 
client’s acts cannot be prevented at this 
point, the may be prevented.  Finally, the 
cmt. states: “Paragraph (b)(3) does not 
apply when a person who has committed 
a crime or fraud thereafter employs a 
lawyer for representation concerning that 
offense.” 


8. Cmt. 9 (old cmt. 7) notes that MR 
1.6(b)(2) allows a lawyer  to disclose 
confidential information to enable the 
lawyer to secure “confidential legal advice 
about the lawyer’s personal responsibility 
to comply with these Rules.” 


9. Cmts. 10 and 11 (old cmts. 8 and 9) 
address MR 1.6(b)(3), which allow 
lawyers to disclose confidential 
information related to the representation 
to (1) defend themselves in a civil, 
criminal or disciplinary action; or (2) prove 
they provided the services that are the 
subject of a fee dispute. 


10. Cmt. 12 (old cmt. 10) explains MR 
1.6(b)(4). 


11. Cmt. 13 (old cmt. 11) provides that when 
a lawyer is ordered by a tribunal to 
disclose confidential information related to 
the representation: “Absent informed 
consent of the client to do otherwise, the 
lawyer should assert on behalf of the 
client all nonfrivolous claims that the order 
is not authorized by other law or that the 


 
7. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
8. No corresponding California discussion 
 
 
 
 
 
9. No corresponding California discussion 
 
 
 
 
 
 
 
10. No corresponding California discussion 
 
11. No corresponding California discussion 
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information sought is protected against 
disclosure by the attorney-client privilege 
or other applicable law.” 


12. Cmt. 14 (old cmt. 12) notes that 
“[p]aragraph (b) permits disclosure only to 
the extent the lawyer reasonably believes 
the disclosure is necessary to accomplish 
one of the purposes specified,” but that 
“the lawyer should first seek to persuade 
the client to take suitable action to obviate 
the need for disclosure.” 


13. Cmt. 15 (old cmt. 13) notes that 
paragraph (b) is permissive; disclosure is 
not mandated. 


14. Old Cmt. 14 has been deleted.  It stated 
in part: “If the lawyer’s services will be 
used by the client in materially furthering 
a course of criminal or fraudulent conduct, 
the lawyer must withdraw, as stated in 
Rule 1.16(a)(1).  After withdrawal the 
lawyer is required to refrain from making 
disclosure of the client’s confidences, 
except as otherwise permitted in Rule 1.6. 
Neither this Rule nor Rule 1.8(b) nor Rule 
1.16(d) prevents the lawyer from giving 
notice of the fact of withdrawal, and the 
lawyer may also withdraw or disaffirm any 
opinion, document, affirmation, or the 
like.” 


15. Cmt. 16 (old cmt. 15) requires the lawyer 
to act competently to safeguard 
confidential information. 


16. Cmt. 17 (old cmt. 16) provides that 
“[w]hen transmitting a communication that 
includes information relating to the 
representation of a client, the lawyer must 


 
 
 
12. See CAL. RULE 3-100(D) & CAL. RULE 3-


100, cmt. [8] concerning the extent of 
disclosure.  Concerning whether a lawyer 
should or must take steps to dissuade the 
client from a course of action, see Cal. 
Rule 3-100(D) & CAL. RULE 3-100, cmt. 
[7]. 


 
13. CAL. RULE 3-100(B) provides in part that 


“a member may, but is not required to …” 
 
14. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
15. No corresponding California discussion 
 
 
16. No corresponding California discussion 
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take reasonable precautions to prevent 
the information from coming into the 
hands of unintended recipients.” 


17. Cmt. 18 (old cmt. 17) notes the duty of 
confidentiality continues after the 
representation is terminated. See also 
MR 1.18, duties to prospective clients. 


 
 
 
17. No corresponding California discussion 


   


MR 1.7: CONFLICT OF INTEREST: CURRENT 
CLIENTS 
 
“(a) Except as provided in paragraph (b), a 
lawyer shall not represent a client if the 
representation involves a concurrent conflict 
of interest. A concurrent conflict of interest 
exists if: 


(1) the representation of one client will be 
directly adverse to another client; or 
 


CAL. RULE 3-310(C)  AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(C) A member shall not, without the informed 
written consent of each client: 


(1) Accept representation of more than 
one client in a matter in which the 
interests of the clients potentially conflict;  
or 
(2) Accept or continue representation of 
more than one client in a matter in which 
the interests of the clients actually 
conflict; or 
(3) Represent a client in a matter and at 
the same time in a separate matter 
accept as a client a person or entity 
whose interest in the first matter is 
adverse to the client in the first matter.” 


1. There is no straightforward one-to-one 
correspondence between Rule 3-310 and 
MR 1.7 as the latter sets out the 
prohibitions in subsection (a) and then the 
exceptions in subsection (b).  Rule 3-310 
provides the exceptions (“written 
disclosure to,” or “informed written 
consent of,” each client) in the first clause 
of paragraphs (B) and (C). 


2. Both 3-310(C) and MR 1.7 apply to 
current clients. 


3. Rule 3-310(C)(1) requires the written 
consent of all clients even if conflict is 
only potential; MR 1.7(a) is triggered only 
when the representation of one client is 
“directly adverse to another client.” 


4. Unlike MR 1.7(b)(1), rule 3-310(C) does 
not require the lawyer to “reasonably 
believes that the lawyer will be able to 
provide competent and diligent 
representation to each affected client.” 


MR 1.7(a)(2) there is a significant risk that 
the representation of one or more clients 
will be materially limited by the lawyer's 
responsibilities to another client, a former 
client or a third person or by a personal 
interest of the lawyer.” 


CAL. RULE 3-310(B) 
“(B) A member shall not accept or continue 
representation of a client without providing 
written disclosure to the client where: 


(1) The member has a legal, business, 
financial, professional, or personal 


1. MR 1.7(a)(2) is similar to rule 3-310(B), 
though the latter itemizes the conflicts in 
more detail.  Further, 3-310(B) does not 
refer to client or former client. 


2. In addition, unlike MR 1.7(b), which sets 
out the exception to both MR 1.7(a)(1) 
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relationship with a party or witness in the 
same matter;  or 
(2) The member knows or reasonably 
should know that: 


(a) the member previously had a 
legal, business, financial, 
professional, or personal relationship 
with a party or witness in the same 
matter;  and 
(b) the previous relationship would 
substantially affect the member's 
representation; or 


(3) The member has or had a legal, 
business, financial, professional, or 
personal relationship with another person 
or entity the member knows or reasonably 
should know would be affected 
substantially by resolution of the matter;  
or 
(4) The member has or had a legal, 
business, financial, or professional 
interest in the subject matter of the 
representation.” 


and (a)(2), rule 3-310(B) requires only 
that the lawyer give written disclosure to 
the client who stands to be affected by 
the lawyer’s prior relationships or 
personal interests.  MR 1.7(b) requires 
the clients’ “informed consent, confirmed 
in writing.” 


3. Rule 3-310(B) also does not require the 
lawyer to “reasonably believes that the 
lawyer will be able to provide competent 
and diligent representation to each 
affected client.”  


MR 1.7(b) Notwithstanding the existence of a 
concurrent conflict of interest under 
paragraph (a), a lawyer may represent a 
client if: 


(1) the lawyer reasonably believes that 
the lawyer will be able to provide 
competent and diligent representation to 
each affected client; 
(2) the representation is not prohibited by 
law; 
(3) the representation does not involve 
the assertion of a claim by one client 
against another client represented by the 


CAL. RULE 3-310(B) 
CAL. RULE 3-310(C) 
1. See first paragraph of CAL. RULE 3-


310(C) [“A member shall not, without the 
informed written consent of each client 
….”] 


2. See first paragraph of CAL. RULE 3-
310(B) [“A member shall not accept or 
continue representation of a client without 
providing written disclosure to the client 
where ….”] 


 


1. MR 1.7(b) provides for exceptions to the 
conflicts identified in MR 1.7(a)(1) & (2).  
See previous comments 1 to 7 for a 
discussion of the different disclosure and 
consent requirements under rule 3-310(B) 
and (C). 


2. Note also that rule 3-310(A) defines 
“disclosure,” “informed written consent,” 
and “written”.  MR 1.0 (Terminology) 
provides definitions of “confirmed in 
writing” [MR 1.0(b)]; “informed consent” 
[MR 1.0(e)]; and “written” [MR 1.0(n)]. 
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lawyer in the same litigation or other 
proceeding before a tribunal; and 
(4) each affected client gives informed 
consent, confirmed in writing.” 


 
MR 1.7 COMMENTS 
1. MR 1.7, cmt. 1, provides in part: “Loyalty 


and independent judgment are essential 
element elements in the lawyer’s 
relationship to a client. Concurrent 
conflicts of interest can arise from the 
lawyer’s responsibilities to another client, 
a former client or a third person or from 
the lawyer’s own interests.” 


2. Cmt. 2 presents an approach to resolve 
conflicts: “Resolution of a conflict of 
interest problem under this Rule requires 
the lawyer to: 1) clearly identify the client 
or clients; 2) determine whether a conflict 
of interest exists; 3) decide whether the 
representation may be undertaken 
despite the existence of a conflict, i.e., 
whether the conflict is consentable; and 
4) if so, consult with the clients affected 
under paragraph (a) and obtain their 
informed consent, confirmed in writing. 
The clients affected under paragraph (a) 
include both of the clients referred to in 
paragraph (a)(1) and the one or more 
clients whose representation might be 
materially limited under paragraph (a)(2) 


3. Cmt. 3 addresses conflicts that may exist 
before representation is undertaken. 


4. Cmt. 4 addresses conflicts that arise after 
representation is undertaken and notes 
the ordinary duty to withdraw unless 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
4. No corresponding California discussion 
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consent of client(s) obtained. 
5. Cmt. 5 notes that when a conflict results 


from a corporate acquisition, the lawyer or 
firm may be able to withdraw from one of 
the representations. 


6. Cmt. 6 addresses conflicts where the 
representation is directly adverse to a 
client (MR 1.7(a)(1)) and provides in part: 
“Loyalty to a current client prohibits 
undertaking representation directly 
adverse to that client without that client’s 
informed consent.  Thus, absent consent, 
a lawyer may not act as an advocate in 
one matter against a person the lawyer 
represents in some other matter, even 
when the matters are wholly unrelated.”  It 
notes, however, that “simultaneous 
representation in unrelated matters of 
clients whose interests are only generally 
economically adverse, such as 
representation of competing economic 
enterprises in unrelated litigation, does 
not ordinarily constitute a conflict of 
interest and thus may not require consent 
of the respective clients. 


7. Cmt. 7 notes directly adverse conflicts 
can also arise in transactional matters. 


8. Cmt. 8 addresses MR 1.7(a)(2), noting a 
conflict can exist “if there is a significant 
risk that a lawyer’s ability to consider, 
recommend or carry out an appropriate 
course of action for the client will be 
materially limited as a result of the 
lawyer’s other responsibilities or 
interests.” 


9. Cmt. 9 notes the lawyer’s loyalty and 


 
5. No corresponding California discussion 
 
 
 
6. No corresponding California rule or 


discussion [Phantom CAL. RULE 3-
310(C)(4)?] 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
7. See CAL. RULE 3-310(C), DISCUSSION ¶.7, 


which provides: “Subparagraphs (C)(1) 
and (C)(2) are intended to apply to all 
types of legal employment, including the 
concurrent representation of multiple 
parties in litigation or in a single 
transaction or in some other common 
enterprise or legal relationship.” Similarly, 
CAL. RULE 3-310(C), DISCUSSION ¶.8, 
provides: “Subparagraph (C)(3) is 
intended to apply to representations of 
clients in both litigation and transactional 
matters.” 


8. No corresponding California discussion 
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independence may be materially limited 
by duties to former clients (MR 1.9) and 
fiduciary duties arising from service as 
trustee, etc. 


10. Cmt. 10 discusses the lawyer’s personal 
interests, such as “when a lawyer has 
discussions concerning possible 
employment with an opponent of the 
lawyer’s client, or with a law firm 
representing the opponent,” or when a 
lawyer advises a client based on the 
lawyer’s business interests (e.g., advising 
taking a loan from an entity in which the 
lawyer has an interest). 


11. Cmt. 11 discusses conflicts that may arise 
from blood or marriage relationships, and 
Cmt. 12 cross-references MR 1.8(j), 
which prohibits sex with a client. 


12. Cmt. 13 deals with the third party payor 
situation governed by MR 1.8(f), and 
notes the lawyer must follow the protocol 
set out in MR 1.7(b). 


13. Cmts. 14-17 deal with “non-consentable” 
conflicts identified in MR 1.7(b)(1)-(3). 


14. Cmt. 15 provides a conflict is non-
consentable under (b)(1) “if in the 
circumstances the lawyer cannot 
reasonably conclude that the lawyer will 
be able to provide competent and diligent 
representation.” 


15. Cmt. 16 provides a conflict is non-
consentable under (b)(2) “because the 
representation is prohibited by applicable 
law,” and gives an example of 
representing co-∆’s in a capital case, 
even with their consent. 


9. No corresponding California discussion 
 
 
 
 
10. See CAL. RULE 3-310, DISCUSSION ¶. 5, 


which states in part that 3-310(B) “deals 
with the issues of adequate disclosure to 
the present client or clients of the 
member’s present or past relationships to 
other parties or witnesses or present 
interest in the subject matter of the 
representation,” and CAL. RULE 3-310, 
DISCUSSION ¶. 6, which provides (B) “is 
intended to apply only to a member’s own 
relationships or interests, unless the 
member knows that a partner or 
associate in the same firm as the member 
has or had a relationship with another 
party or witness or has or had an interest 
in the subject matter of the 
representation.” 


11. No corresponding California discussion 
12. No corresponding California discussion 
13. See CAL. RULE 3-120 [sex with client], 


which is a non-consentable conflict.  See 
also CAL. RULE 3-310, DISCUSSION ¶.9, 
which provides: “There are some matters 
in which the conflicts are such that written 
consent may not suffice for non-
disciplinary purposes.  (See Woods v. 
Superior Court (1983) 149 Cal.App.3d 
931 [197 Cal.Rptr. 185];  Klemm v. 
Superior Court (1977) 75 Cal.App.3d 893 
[142 Cal.Rptr. 509]; Ishmael v. Millington 
(1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 
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16. Cmt. 17 provides a conflict is non-
consentable under (b)(3) “because of the 
institutional interest in vigorous 
development of each client’s position 
when the clients are aligned directly 
against each other in the same litigation 
or other proceeding before a tribunal.” 


17. Cmt. 18 provides in part that “Informed 
consent requires that each affected client 
be aware of the relevant circumstances 
and of the material and reasonably 
foreseeable ways that the conflict could 
have adverse effects on the interests of 
that client.” See MR 1.0(e). 


18. Cmt. 19 notes that in certain 
circumstances, the duty of confidentiality 
to one client may not allow the lawyer to 
fully inform the second client, e.g., if the 
first client does not consent to the 
disclosure.  Thus, the lawyer cannot ask 
the second client to consent. 


19. Cmt. 20 explains what is meant by 
“confirmed in writing” and cautions that a 
writing does not obviate “the need in most 
cases for the lawyer to talk with the client, 
to explain the risks and advantages, if 
any, of representation burdened with a 
conflict of interest, as well as reasonably 
available alternatives, and to afford the 
client a reasonable opportunity to 
consider the risks and alternatives and to 
raise questions and concerns.” 


20. Cmt. 21 addresses when a client revokes 
consent and notes the outcome of the 
revocation will depend on the 
circumstances (e.g., prejudice to the other 


592].) 
14. No corresponding California discussion 
15. No corresponding California discussion 
16. No corresponding California discussion 
 
 
 
 
 
17. No corresponding California discussion 
 
 
 
 
 
 
 
18. See CAL. RULE 3-310, DISCUSSION ¶.2, 


which provides:” Other rules and laws 
may preclude making adequate 
disclosure under this rule.  If such 
disclosure is precluded, informed written 
consent is likewise precluded.  (See, e.g., 
Business and Professions Code section 
6068, subsection (e).)” 


19. No corresponding California discussion. 
See NOTES & COMMENTS re MR 1.0(b) 
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client(s), etc.) 
21. Cmt. 22 addresses pre-conflict waivers 


and states in part: “The effectiveness of 
such waivers is generally determined by 
the extent to which the client reasonably 
understands the material risks that the 
waiver entails. The more comprehensive 
the explanation of the types of future 
representations that might arise and the 
actual and reasonably foreseeable 
adverse consequences of those 
representations, the greater the likelihood 
that the client will have the requisite 
understanding.”  The comment further 
notes: “If the consent is general and 
open-ended, then the consent ordinarily 
will be ineffective …,” and also that “if the 
client is an experienced user of the legal 
services involved and is reasonably 
informed regarding the risk that a conflict 
may arise, such consent is more likely to 
be effective, particularly if, e.g., the client 
is independently represented by other 
counsel in giving consent and the consent 
is limited to future conflicts unrelated to 
the subject of the representation.” 


22. Cmt. 23 states in part: “Paragraph (b)(3) 
prohibits representation of opposing 
parties in the same litigation, regardless 
of the clients’ consent. On the other hand, 
simultaneous representation of parties 
whose interests in litigation may conflict, 
such as coplaintiffs or codefendants, is 
governed by paragraph (a)(2).”  It also 
notes: “The potential for conflict of interest 
in representing multiple defendants in a 


20. No corresponding California discussion 
 
 
 
 
21. No corresponding California rule or 


discussion, but see Zador Corp. v. Kwan 
(Cal.App. 1995) 31 Cal.App.4th 1285, 37 
Cal.Rptr.2d 754. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
22. No corresponding California discussion 
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criminal case is so grave that ordinarily a 
lawyer should decline to represent more 
than one codefendant.” 


23. Cmt. 24 addresses issues conflicts, 
stating: “Ordinarily a lawyer may take 
inconsistent legal positions in different 
tribunals at different times on behalf of 
different clients.”  It also notes, however, 
that a conflict exists “if there is a 
significant risk that a lawyer’s action on 
behalf of one client will materially limit the 
lawyer’s effectiveness in representing 
another client in a different case.” 


24. Cmt. 25 addresses class action issues 
and notes: “When a lawyer represents or 
seeks to represent a class of plaintiffs or 
defendants in a class-action lawsuit, 
unnamed members of the class are 
ordinarily not considered to be clients of 
the lawyer for purposes of applying 
paragraph (a)(1).” 


25. Cmts. 26-28 address conflicts in a 
transactional context.  Cmt. 26 notes that 
“Relevant factors in determining whether 
there is significant potential for material 
limitation include the duration and 
intimacy of the lawyer’s relationship with 
the client or clients involved, the functions 
being performed by the lawyer, the 
likelihood that disagreements will arise 
and the likely prejudice to the client from 
the conflict.”  Cmt. 27 discusses conflicts 
in estate planning and administration.  
Cmt. 28 discusses when transactional 
conflicts are consentable, e.g., “a lawyer 
may not represent multiple parties to a 


 
 
 
 
 
 
 
 
 
23. See CAL. RULE 3-310, DISCUSSION, ¶.1, 


which provides: “Rule 3-310 is not 
intended to prohibit a member from 
representing parties having antagonistic 
positions on the same legal question that 
has arisen in different cases, unless 
representation of either client would be 
adversely affected.” 


 
 
 
24. No corresponding California discussion 
 
 
 
 
 
 
 
25. No corresponding California discussion 
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negotiation whose interests are 
fundamentally antagonistic to each other, 
but common representation is permissible 
where the clients are generally aligned in 
interest even though there is some 
difference in interest among them ….” 


26. Cmt. 29 discusses factors a lawyer 
should consider in undertaking common 
representation of prospective clients (e.g., 
avoid it when “contentious litigation or 
negotiations between them are imminent 
or contemplated.”) 


27. Cmt. 30 notes that the prevailing rule re 
attorney-client privilege in common 
representations is: “as between 
commonly represented clients, the 
privilege does not attach.” 


28. Similarly, Cmt. 31 notes in part that “the 
lawyer has an equal duty of loyalty to 
each client, and each client has the right 
to be informed of anything bearing on the 
representation that might affect that 
client’s interests and the right to expect 
that the lawyer will use that information to 
that client’s benefit,” and suggests the 
lawyer should at the outset “advise each 
client that information will be shared and 
that the lawyer will have to withdraw if 
one client decides that some matter 
material to the representation should be 
kept from the other.” 


29. Cmt. 32 states in part: “When seeking to 
establish or adjust a relationship between 
clients, the lawyer should make clear that 
the lawyer’s role is not that of partisanship 
normally expected in other circumstances 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
26. No corresponding California discussion 
 
 
 
 
 
27. No corresponding California rule or 


discussion, but see Evid. Code § 962 
(Joint Clients), which provides: “Where 
two or more clients have retained or 
consulted a lawyer upon a matter of 
common interest, none of them, nor the 
successor in interest of any of them, may 
claim a privilege under this article as to a 
communication made in the course of that 
relationship when such communication is 
offered in a civil proceeding between one 
of such clients (or his successor in 
interest) and another of such clients (or 
his successor in interest).” 


28. No corresponding California discussion 
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and, thus, that the clients may be required 
to assume greater responsibility for 
decisions than when each client is 
separately represented.” 


30. Cmts. 34 and 35 discuss conflicts in the 
organizational context.  Cmt. 34 notes 
that because the lawyer does not 
necessarily represent a constituent or an 
affiliate organization, the lawyer “is not 
barred from accepting representation 
adverse to an affiliate in an unrelated 
matter” unless certain circumstances are 
present (e.g., an understanding between 
lawyer and organization). 


31. Cmt. 35 discusses concerns that may 
arise where a lawyer for an organization 
is also on its board of directors. 


 


 
 
29. No corresponding California discussion 
 
 
 
 
 
 
 
 
30. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
31. No corresponding California discussion 
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MR 1.8: CONFLICT OF INTEREST: CURRENT 
CLIENTS: SPECIFIC RULES 
 
“(a) A lawyer shall not enter into a business 
transaction with a client or knowingly acquire 
an ownership, possessory, security or other 
pecuniary interest adverse to a client unless: 


(1) the transaction and terms on which 
the lawyer acquires the interest are fair 
and reasonable to the client and are fully 
disclosed and transmitted in writing in a 
manner that can be reasonably 
understood by the client; 
(2) the client is advised in writing of the 
desirability of seeking and is given a 
reasonable opportunity to seek the advice 
of independent legal counsel on the 
transaction; and 
(3) the client gives informed consent, in a 
writing signed by the client, to the 
essential terms of the transaction and the 
lawyer's role in the transaction, including 
whether the lawyer is representing the 
client in the transaction.” 


CAL. RULE 3-300. AVOIDING INTERESTS 
ADVERSE TO A CLIENT 
 
 
“A member shall not enter into a business 
transaction with a client;  or knowingly 
acquire an ownership, possessory, security, 
or other pecuniary interest adverse to a 
client, unless each of the following 
requirements has been satisfied: 


(A) The transaction or acquisition and its 
terms are fair and reasonable to the client 
and are fully disclosed and transmitted in 
writing to the client in a manner which 
should reasonably have been understood 
by the client;  and 
(B) The client is advised in writing that the 
client may seek the advice of an 
independent lawyer of the client's choice 
and is given a reasonable opportunity to 
seek that advice;  and 
(C) The client thereafter consents in 
writing to the terms of the transaction or 
the terms of the acquisition.” 


 
 
 
 
1. The terms of MR 1.8(a) and rule 3-300 


are remarkably similar.  Note that Ethics 
2000 appears to have accepted (and the 
House of Delegates adopted) the 
California requirement that there be a 
writing evidencing the client’s consent 
that is signed by the client (not just 
“confirmed in writing” by the lawyer as 
with most Model Rule writing 
requirements.) 


MR 1.8(b) A lawyer shall not use information 
relating to representation of a client to the 
disadvantage of the client unless the client 
gives informed consent, except as permitted 
or required by these Rules.” 


No corresponding California rule or 
discussion. 


 


MR 1.8(c) A lawyer shall not solicit any 
substantial gift from a client, including a 
testamentary gift, or prepare on behalf of a 
client an instrument giving the lawyer or a 
person related to the lawyer any substantial 
gift unless the lawyer or other recipient of the 
gift is related to the client. For purposes of 


CAL. RULE 4-400. GIFTS FROM CLIENT 
 
“A member shall not induce a client to make 
a substantial gift, including a testamentary 
gift, to the member or to the member's 
parent, child, sibling, or spouse, except 
where the client is related to the member.” 


 
1. Unlike MR 1.8(c), rule 4-400 does not 


prohibit a lawyer from preparing an 
instrument giving lawyer or relative a gift. 


2. The Discussion to rule 4-400 states: “A 
member may accept a gift from a 
member's client, subject to general 
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this paragraph, related persons include a 
spouse, child, grandchild, parent, 
grandparent or other relative or individual 
with whom the lawyer or the client maintains 
a close, familial relationship.” 


standards of fairness and absence of 
undue influence.  The member who 
participates in the preparation of an 
instrument memorializing a gift which is 
otherwise permissible ought not to be 
subject to professional discipline.  On the 
other hand, where impermissible 
influence occurred, discipline is 
appropriate.  (See Magee v. State Bar 
(1962) 58 Cal.2d 423 [24 Cal.Rptr. 839].)” 


3. Moreover, see CAL. PROBATE CODE § 
21350 (“Instrument Making Donative 
Transfer to Draftor of Instrument Is 
Invalid”) and sections following.  Under 
CAL. B&P CODE § 6103.6, violation of 
Probate Code § 21350 et seq. is a ground 
for discipline. 


MR 1.8(d) Prior to the conclusion of 
representation of a client, a lawyer shall not 
make or negotiate an agreement giving the 
lawyer literary or media rights to a portrayal 
or account based in substantial part on 
information relating to the representation.” 


No corresponding California rule or 
discussion. 


1. See CAL. RULE 3-300. 
2. See also Maxwell v. Superior Court (Cal. 


1982) 639 P.2d 248. 
 


MR 1.8(e) A lawyer shall not provide financial 
assistance to a client in connection with 
pending or contemplated litigation, except 
that: 


(1) a lawyer may advance court costs and 
expenses of litigation, the repayment of 
which may be contingent on the outcome 
of the matter; and 
(2) a lawyer representing an indigent 
client may pay court costs and expenses 
of litigation on behalf of the client.” 


CAL. RULE 4-210. PAYMENT OF PERSONAL OR 
BUSINESS EXPENSES INCURRED BY OR FOR A 
CLIENT 
 
(A) A member shall not directly or indirectly 
pay or agree to pay, guarantee, represent, or 
sanction a representation that the member or 
member's law firm will pay the personal or 
business expenses of a prospective or 
existing client, except that this rule shall not 
prohibit a member: 


(1) With the consent of the client, from 
paying or agreeing to pay such expenses 


 
 
 
 
1. Unlike MR 1.7(e), rule 4-210 is not limited 


to providing financial assistance in 
“pending or contemplated litigation.” 


2. Rule 4-210(A)(1) allows payment of 
expenses out of fund collected on behalf 
of the client. 


3. Rule 4-210(A)(2) has no counterpart in 
MR 1.8(e). 


4. Unlike MR 1.8(e)(1), Rule 4-210(A)(3) 
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to third persons from funds collected or to 
be collected for the client as a result of 
the representation; or 
(2) After employment, from lending 
money to the client upon the client's  
promise in writing to repay such loan; or 
(3) From advancing the costs of 
prosecuting or defending a claim or action 
or otherwise protecting or promoting the 
client's interests, the repayment of which 
may be contingent on the outcome of the 
matter.  Such costs within the meaning of 
this subparagraph (3) shall be limited to 
all reasonable expenses of litigation or 
reasonable expenses in preparation for 
litigation or in providing any legal services 
to the client. 


(B) Nothing in rule 4-210 shall be deemed to 
limit rules 3-300, 3-310, and 4- 300. 


limits the outlay of expenses to 
“reasonable expenses”. 


5. In both MR 1.8(e) and 4-210(A), the 
client’s repayment “may be contingent on 
the outcome of the matter.” 


6. Rule 4-210 makes no specific mention of 
“indigent” clients. 


MR 1.8(f) A lawyer shall not accept 
compensation for representing a client from 
one other than the client unless: 


(1) the client gives informed consent; 
(2) there is no interference with the 
lawyer's independence of professional 
judgment or with the client-lawyer 
relationship; and 
(3) information relating to representation 
of a client is protected as required by 
Rule 1.6.” 


CAL. RULE 3-310(F). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
(F) A member shall not accept compensation 
for representing a client from one other than 
the client unless: 


(1) There is no interference with the 
member's independence of professional 
judgment or with the client-lawyer 
relationship;  and 
(2) Information relating to representation 
of the client is protected as required by 
Business and Professions Code section 
6068, subdivision (e); and 
(3) The member obtains the client's 
informed written consent, provided that no 


 
 
 
1. CAL. RULE 3-310(F) for the most 


corresponds to MR 1.8(f). 
2. Unlike MR 1.8(f), rule 3-310(F)(3) 


requires informed written consent. 
3. Consent under 3-310(F)(3) not required 


under certain circumstances. 
4. Rule 3-310’s Discussion provides: 


“Paragraph (F) is not intended to 
abrogate existing relationships between 
insurers and insureds whereby the insurer 
has the contractual right to unilaterally 
select counsel for the insured, where 
there is no conflict of interest.  (See San 
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disclosure or consent is required if: 
(a) such nondisclosure is otherwise 
authorized by law; or 
(b) the member is rendering legal 
services on behalf of any public 
agency which provides legal services 
to other public agencies or the public. 


 


Diego Navy Federal Credit Union v. 
Cumis Insurance Society (1984) 162 
Cal.App.3d 358 [208 Cal.Rptr. 494].)” 


MR 1.8(g) A lawyer who represents two or 
more clients shall not participate in making an 
aggregate settlement of the claims of or 
against the clients, or in a criminal case an 
aggregated agreement as to guilty or nolo 
contendere pleas, unless each client gives 
informed consent, in a writing signed by the 
client. The lawyer's disclosure of shall include 
the existence and nature of all the claims or 
pleas involved and of the participation of 
each person in the settlement.” 


CAL. RULE 3-310(D). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(D) A member who represents two or more 
clients shall not enter into an aggregate 
settlement of the claims of or against the 
clients without the informed written consent of 
each client.” 


 
 
 
1. Unlike MR 1.8(g), rule 3-310(D) does not 


refer to criminal plea agreements. 
2. Both require informed written consent of 


each client. 
3. Rule 3-310’s Discussion states: 


“Paragraph (D) is not intended to apply to 
class action settlements subject to court 
approval.” 


MR 1.8(h) A lawyer shall not: 
(1) make an agreement prospectively 
limiting the lawyer's liability to a client for 
malpractice unless the client is 
independently represented in making the 
agreement; or 
(2) settle a claim or potential claim for 
such liability with an unrepresented client 
or former client unless that person is 
advised in writing that of the desirability of 
seeking and is given a reasonable 
opportunity to seek the advice of 
independent legal counsel in connection 
therewith.” 


CAL. RULE 3-400. LIMITING LIABILITY TO 
CLIENT 
 
“A member shall not: 
(A) Contract with a client prospectively 
limiting the member's liability to the client for 
the member's professional malpractice; or 
(B) Settle a claim or potential claim for the 
member's liability to the client for the 
member's professional malpractice, unless 
the client is informed in writing that the client 
may seek the advice of an independent 
lawyer of the client's choice regarding the 
settlement and is given a reasonable 
opportunity to seek that advice.” 


 
1. Unlike MR 1.8(h), which allows lawyer to 


prospectively limit liability if the client is 
independently represented, rule 3-400(A) 
does not allow limited liability under any 
circumstances. 


2. Note, however, that rule 3-400’s 
Discussion states: “Rule 3-400 is not 
intended to apply to customary 
qualifications and limitations in legal 
opinions and memoranda, nor is it 
intended to prevent a member from 
reasonably limiting the scope of the 
member's employment or representation.” 


3. Both require that the client be given a 
reasonable opportunity to seek 
independent counsel, not just be told it is 
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advisable. [Note: Again, Ethics 2000 
appears to have come around to the 
California approach] 


   


MR 1.8(i) A lawyer shall not acquire a 
proprietary interest in the cause of action or 
subject matter of litigation the lawyer is 
conducting for a client, except that the lawyer 
may: 


(1) acquire a lien authorized by law to 
secure the lawyer's fee or expenses; and 
(2) contract with a client for a reasonable 
contingent fee in a civil case.” 


1. CAL. RULE 3-300. AVOIDING INTERESTS 
ADVERSE TO A CLIENT.  See above, under 
MR 1.8(a). 


 
2. CAL. B&P CODE § 6147.  See above 


under MR 1.5(c). 
 


1. CAL. RULE 3-700(D)(1) requires that the 
lawyer “promptly release to the client, at 
the request of the client, all the client 
papers and property,” i.e., retaining liens 
are not “authorized” in California. 


MR 1.8(j) A lawyer shall not have sexual 
relations with a client unless a consensual 
sexual relationship existed between them 
when the client-lawyer relationship 
commenced.” 


CAL. RULE 3-120. SEXUAL RELATIONS WITH 
CLIENT 
(A) For purposes of this rule, "sexual 
relations" means sexual intercourse or the 
touching of an intimate part of another person 
for the purpose of sexual arousal, 
gratification, or abuse. 
 
(B) A member shall not: 


(1) Require or demand sexual relations 
with a client incident to or as a condition 
of any professional representation;  or 
(2) Employ coercion, intimidation, or 
undue influence in entering into sexual 
relations with a client;  or 
(3) Continue representation of a client 
with whom the member has sexual  
relations if such sexual relations cause 
the member to perform legal services 
incompetently in violation of rule 3-110. 
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(C) Paragraph (B) shall not apply to sexual 
relations between members and their 
spouses or to ongoing consensual sexual 
relationships which predate the initiation of 
the lawyer-client relationship. 
 
(D) Where a lawyer in a firm has sexual 
relations with a client but does not participate 
in the representation of that client, the 
lawyers in the firm shall not be subject to 
discipline under this rule solely because of 
the occurrence of such sexual relations. 


MR 1.8(k) While lawyers are associated in a 
firm, a prohibition in the foregoing paragraphs 
(a) through (i) that applies to any one of them 
shall apply to all of them.” 


No corresponding California discussion 1. MR 1.8(k) is in effect a rule of imputation.  
California has no such rule, imputation 
being covered in the case law. 
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MR 1.8 COMMENTS 
1. MR 1.8, Cmts. 1-4 elaborate on MR 


1.8(a), business transactions with a client.  
Cmt. 1 notes: “A lawyer’s legal skill and 
training, together with the relationship of 
trust and confidence between lawyer and 
client, create the possibility of 
overreaching when the lawyer 
participates in a business, property or 
financial transaction with a client, for 
example, a loan or sales transaction or a 
lawyer investment on behalf of a client.”  
Cmt. 1 notes that it applies even to 
matters unrelated to the representation, to 
lawyers engaged in selling goods & 
services covered under MR 5.7 (law-
related services), but does not apply 
ordinarily to fee Ks under MR 1.5, though 
it may when the lawyer takes as a fee an 
interest in the client’s business, etc.  Nor 
does it apply when the lawyer purchases 
goods or services the client normally 
offers on the open market (e.g., banking 
services). 


2. Cmt. 2 describes the requirements in 
(a)(1)-(3) and concludes: “When 
necessary, the lawyer should discuss 
both the material risks of the proposed 
transaction, including any risk presented 
by the lawyer’s involvement, and the 
existence of reasonably available 
alternatives and should explain why the 
advice of independent legal counsel is 
desirable.” 


3. Cmt. 3 provides that “when the client 
expects the lawyer to represent the client 


 
1. See CAL. RULE 3-300, DISCUSSION ¶. 1, 


which provides: “Rule 3-300 is not 
intended to apply to the agreement by 
which the member is retained by the 
client, unless the agreement confers on 
the member an ownership, possessory, 
security, or other pecuniary interest 
adverse to the client.  Such an agreement 
is governed, in part, by rule 4-200.” 


 
 
 
 
 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
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in the transaction itself or when the 
lawyer’s financial interest otherwise poses 
a significant risk that the lawyer’s 
representation of the client will be 
materially limited by the lawyer’s financial 
interest in the transaction,” the lawyer 
must also comply with MR 1.7 and 
explain his “dual role as both legal adviser 
and participant in the transaction,” etc, 
and obtain the client’s informed consent. 


4. Cmt. 4 in part notes: “If the client is 
independently represented in the 
transaction, paragraph (a)(2) of this Rule 
is inapplicable, and the paragraph (a)(1) 
requirement for full disclosure is satisfied 
either by a written disclosure by the 
lawyer involved in the transaction or by 
the client’s independent counsel.” 


5. Cmt. 5 notes that using information 
relating to the representation to the 
client’s disadvantage violates the duty of 
loyalty and concludes: “Paragraph (b) 
prohibits disadvantageous use of client 
information unless the client gives 
informed consent, except as permitted or 
required by these Rules. See Rules 
1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 
8.3.” 


6. Cmts. 6-8 elaborate on the requirements 
concerning gifts from clients.  Cmt. 7 
notes that unless the donor of a 
substantial gift is a relative, the donor 
should have the “detached advice” of an 
independent lawyer.  Cmt. 8 notes that 
MR 1.8(c) does not prevent a partner or 
associate of the donee lawyer being 


 
 
 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
6. See CAL. RULE 4-400, DISCUSSION, which 


provides: “A member may accept a gift 
from a member’s client, subject to general 
standards of fairness and absence of 
undue influence.  The member who 
participates in the preparation of an 
instrument memorializing a gift which is 
otherwise permissible ought not to be 
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named as executor, trustee, etc., subject 
to rule 1.7(a)(2) (material limitation on that 
lawyer’s independent professional 
judgment). 


7. Cmt. 9 elaborates on MR 1.8(d), literary 
right acquisition and concludes: 
“Paragraph (d) does not prohibit a lawyer 
representing a client in a transaction 
concerning literary property from agreeing 
that the lawyer’s fee shall consist of a 
share in ownership in the property, if the 
arrangement conforms to Rule 1.5 and 
paragraphs (a) and (i).” 


8. Cmt. 10 elaborates on MR 1.8(e), 
financial assistance to clients.  It explains 
“Lawyers may not subsidize lawsuits … 
brought on behalf of their clients, … 
because to do so would encourage clients 
to pursue lawsuits that might not 
otherwise be brought and because such 
assistance gives lawyers too great a 
financial stake in the litigation.”  
Advancing court costs and litigation 
expenses are allowed, however, because 
“these advances are virtually 
indistinguishable from contingent fees 
and help ensure access to the courts.” 


9. Cmts. 11 & 12 discuss third-party payors 
under MR 1.8(f).  Cmt. 11 notes: 
“Because third-party payers frequently 
have interests that differ from those of the 
client, including interests in minimizing the 
amount spent on the representation and 
in learning how the representation is 
progressing, lawyers are prohibited from 
accepting or continuing such 


subject to professional discipline.  On the 
other hand, where impermissible 
influence occurred, discipline is 
appropriate.  (See Magee v. State Bar 
(1962) 58 Cal.2d 423 [24 Cal.Rptr. 839].)” 


7. No corresponding California discussion, 
but see Notes & Comments re MR 1.8(d), 
above. 


 
 
 
 
8. No corresponding California discussion 


(there is no discussion to rule 4-210 
[Payment of Personal or Business 
Expenses Incurred by or for a Client] 


 
 
 
 
 
 
 
 
 
 
9. No corresponding California discussion, 


but see CAL. RULE 3-310, DISCUSSION 
¶.11, which provides: “Paragraph (F) is 
not intended to abrogate existing 
relationships between insurers and 
insureds whereby the insurer has the 
contractual right to unilaterally select 
counsel for the insured, where there is no 
conflict of interest.  (See San Diego Navy 
Federal Credit Union v. Cumis Insurance 
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representations unless the lawyer 
determines that there will be no 
interference with the lawyer’s 
independent professional judgment and 
there is informed consent from the client.”  
Cmt. 12 notes the lawyer must conform to 
MR 1.7 if a conflict of interest between 
payor and beneficiary client actually 
arises. 


10. Cmt. 13 elaborates on MR 1.8(g), 
conflicts in making aggregate settlements, 
noting that MR 1.2(a) “protects each 
client’s right to have the final say ….”  
Cmt. 13 also notes: “Lawyers 
representing a class of plaintiffs or 
defendants, or those proceeding 
derivatively, may not have a full client-
lawyer relationship with each member of 
the class; nevertheless, such lawyers 
must comply with applicable rules 
regulating notification of class members 
and other procedural requirements 
designed to ensure adequate protection 
of the entire class.” 


11. Cmts. 14 and 15 elaborate on MR 1.8(h), 
limiting malpractice liability.  Cmt. 14 
notes that agreements prospective 
malpractice liability are not allowed unless 
the client is independently represented, 
but also notes that MR 1.8(h)(1) does not 
prevent lawyer and client agreeing to 
arbitrate malpractice claims or to limit the 
scope of representation (though “a 
definition of scope that makes the 
obligations of representation illusory will 
amount to an attempt to limit liability.”)  


Society (1984) 162 Cal.App.3d 358 [208 
Cal.Rptr. 494].)” 


 
 
 
 
 
 
10. No corresponding California discussion, 


but see CAL. RULE 3-310, DISCUSSION 
¶.11, which provides: “Paragraph (D) is 
not intended to apply to class action 
settlements subject to court approval.” 


 
 
 
 
 
 
 
 
 
 
11. No corresponding California discussion, 


but see CAL. RULE 3-400, DISCUSSION, 
which provides: “Rule 3-400 is not 
intended to apply to customary 
qualifications and limitations in legal 
opinions and memoranda, nor is it 
intended to prevent a member from 
reasonably limiting the scope of the 
member’s employment or representation.” 
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Cmt. 15 notes that MR 1.8(h)(2) allows 
agreements to settle a claim or potential 
claim for malpractice if the lawyer 
complies with its requirements (advising 
and giving reasonable opportunity to 
client to seek independent counsel). 


12. Cmt. 16 elaborates on MR 1.8(i), 
acquiring a proprietary interest in 
litigation, noting the exceptions for 
advanced costs of litigation, liens to 
secure cost advances (“The law of each 
jurisdiction determines which liens are 
authorized by law”), and contingent fee 
arrangements. 


13. Cmts. 17-19 discuss MR 1.8(j), client-
lawyer sexual relationships.  Cmt. 17 
explains the rationale for MR 1.8(j) and 
concludes: “Because of the significant 
danger of harm to client interests and 
because the client’s own emotional 
involvement renders it unlikely that the 
client could give adequate informed 
consent, this Rule prohibits the lawyer 
from having sexual relations with a client 
regardless of whether the relationship is 
consensual and regardless of the 
absence of prejudice to the client.”  Cmt. 
18 notes that the prohibition does not 
apply to sexual relationships that predate 
the client-lawyer relationship. 


14. Cmt. 19 notes that when the lawyer 
represents an organization, MR 1.8(j) 
prohibits the lawyer “from having a sexual 
relationship with a constituent of the 
organization who supervises, directs or 
regularly consults with that lawyer 


 
 
 
 
 
12. No corresponding California discussion 
 
 
13. See CAL. RULE 3-120, DISCUSSION ¶. 1, 


which provides: “Rule 3-120 is intended to 
prohibit sexual exploitation by a lawyer in 
the course of a professional 
representation.  Often, based upon the 
nature of the underlying representation, a 
client exhibits great emotional 
vulnerability and dependence upon the 
advice and guidance of counsel.  
Attorneys owe the utmost duty of good 
faith and fidelity to clients.  [citations 
omitted].  The relationship between an 
attorney and client is a fiduciary 
relationship of the very highest character 
and all dealings between an attorney and 
client that are beneficial to the attorney 
will be closely scrutinized with the utmost 
strictness for unfairness. [citations 
omitted].  Where attorneys exercise 
undue influence over clients or take unfair 
advantage of clients, discipline is 
appropriate. [citations omitted]. In all 
client matters, a member is advised to 
keep clients’ interests paramount in the 
course of the member’s representation. 


14. See CAL. RULE 3-120, DISCUSSION ¶.2, 
which provides: “For purposes of this rule, 
if the client is an organization, any 
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concerning the organization’s legal 
matters.” 


15. Cmt. 20 explains that the prohibitions for 
paragraphs (a) through (i) [but not (j)] 
applies to all lawyers in a firm, not just the 
personally prohibited lawyer. 


 


individual overseeing the representation 
shall be deemed to be the client.  (See 
rule 3- 600.)” 


15. No corresponding imputation rule in 
California. 


   


MR 1.9: DUTIES TO FORMER CLIENTS 
 
“(a) A lawyer who has formerly represented a 
client in a matter shall not thereafter 
represent another person in the same or a 
substantially related matter in which that 
person's interests are materially adverse to 
the interests of the former client unless the 
former client gives informed consent, 
confirmed in writing.” 


CAL. RULE 3-310(E)  AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(E) A member shall not, without the informed 
written consent of the client or former client, 
accept employment adverse to the client or 
former client where, by reason of the 
representation of the client or former client, 
the member has obtained confidential 
information material to the employment.” 


1. MR 1.9(a) expressly refers to 
“substantially related matter;” thus, the 
standard is included in the rule.  Rule 3-
310(E), on the other hand, refers to 
“confidential information material to the 
employment.”  If, under the court-created 
substantial relationship test the previous 
and current matters are deemed 
substantially-related, then the court 
presumes the lawyer is in possession of 
material confidential information. 


2. Both rules require informed written 
consent. 


3. See also rule 3-310(B), discussed above 
in relation to MR 1.7(a)(2). 


MR 1.9(b) A lawyer shall not knowingly 
represent a person in the same or a 
substantially related matter in which a firm 
with which the lawyer formerly was 
associated had previously represented a 
client 


(1) whose interests are materially 
adverse to that person; and 
(2) about whom the lawyer had acquired 
information protected by Rules 1.6 and 
1.9(c) that is material to the matter; 
unless the former client gives informed 


CAL. RULE 3-310(E), above. 1. MR 1.9(b) appears to apply to the 
migrating lawyer scenario.  The migrating 
lawyer is disqualified, however, only if she 
actually acquired confidential information 
of the former firm’s client and that 
information is material to the present 
matter. See MR 1.9, cmt. 5, confirming 
that the lawyer must have actual 
knowledge of the confidential information. 


2. Rule 3-310(E) would appear to cover the 
same situation as described in MR 1.9(b).  
The former firm’s client would have been 
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consent, confirmed in writing.” the migrating lawyer’s “former client,” and 
the lawyer likely would have obtained the 
confidential information by “representation 
of the client.” 


MR 1.9(c) A lawyer who has formerly 
represented a client in a matter or whose 
present or former firm has formerly 
represented a client in a matter shall not 
thereafter:  


(1) use information relating to the 
representation to the disadvantage of the 
former client except as these Rules would 
permit or require with respect to a client, 
or when the information has become 
generally known; or 
(2) reveal information relating to the 
representation except as these Rules 
would permit or require with respect to a 
client.” 


CAL. B&P CODE § 6068(e)(1) 
No corresponding California rule or 
discussion that tracks this language, but see 
CAL. B&P CODE § 6068(e)(1). 


 


 
MR 1.9 COMMENTS 
1. Cmt. 1 notes that “[a]fter termination of a 


client lawyer relationship, a lawyer has 
certain continuing duties with respect to 
confidentiality and conflicts of interest and 
thus may not represent another client 
except in conformity with this Rule,” and 
gives examples of situations in which the 
rule’s application may arise. 


2. Cmt. 2 distinguishes between 
representations in a specific matter and 
representations in “recurrently handled” 
matters (“playbook” information): “When a 
lawyer has been directly involved in a 
specific transaction, subsequent 
representation of other clients with 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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materially adverse interests in that 
transaction clearly is prohibited. On the 
other hand, a lawyer who recurrently 
handled a type of problem for a former 
client is not precluded from later 
representing another client in a factually 
distinct problem of that type even though 
the subsequent representation involves a 
position adverse to the prior client.” 


3. Cmt. 3 explains when matters are 
“substantially related”: “if there otherwise 
is a substantial risk that confidential 
factual information as would normally 
have been obtained in the prior 
representation would materially advance 
the client’s position in the subsequent 
matter,” and gives specific examples 
(e.g., “a lawyer who has represented a 
businessperson and learned extensive 
private financial information about that 
person may not then represent that 
person’s spouse in seeking a divorce.”)  
Cmt. 3 concludes: “A former client is not 
required to reveal the confidential 
information learned by the lawyer in order 
to establish a substantial risk that the 
lawyer has confidential information to use 
in the subsequent matter. A conclusion 
about the possession of such information 
may be based on the nature of the 
services the lawyer provided the former 
client and information that would in 
ordinary practice be learned by a lawyer 
providing such services.” 


4. Comments 4-7 address MR 1.9(b), which 
concerns migration of lawyers between 


 
 
 
 
 
 
 
 
 
3. No corresponding California discussion, 


but see, e.g., H.F. Ahmanson& Co. v. 
Salomon Bros., Inc. (1991) 229 
Cal.App.3d 1445, 1455, 280 Cal.Rptr. 614 
(describing the substantial relationship 
test in California). 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4. No corresponding California discussion, 


but see, e.g., Adams v. Aerojet-General 
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firms.  Cmt. 4 notes the competing 
considerations: (1) loyalty to the client 
should not be compromised; (2) 
reasonable choice of others to counsel of 
their choice; and (3) lawyers should not 
be unreasonably hampered in forming 
new associations.  After noting that many 
lawyers practice in firm, Cmt. 4 states: “If 
the concept of imputation were applied 
with unqualified rigor, the result would be 
radical curtailment of the opportunity of 
lawyers to move from one practice setting 
to another and of the opportunity of 
clients to change counsel.”  Cmt. 5 notes 
that 1.9(b) disqualifies only those lawyers 
with “actual knowledge of information 
protected by Rules 1.6 and 1.9(c)  Cmt. 6 
notes that MR 1.9(b)’s application 
depends on the particular facts and 
compares two situations: “A lawyer may 
have general access to files of all clients 
of a law firm and may regularly participate 
in discussions of their affairs; it should be 
inferred that such a lawyer in fact is privy 
to all information about all the firm’s 
clients. In contrast, another lawyer may 
have access to the files of only a limited 
number of clients and participate in 
discussions of the affairs of no other 
clients; in the absence of information to 
the contrary, it should be inferred that 
such a lawyer in fact is privy to 
information about the clients actually 
served but not those of other clients. In 
such an inquiry, the burden of proof 
should rest upon the firm whose 


Corp. (2001) 86 Cal.App.4th 1324, 104 
Cal.Rptr.2d 116 and Frazier v. Superior 
Court (2002) 97 Cal.App.4th 23,  118 
Cal.Rptr.2d 129, both in accord re cmt. 5. 
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disqualification is sought.”  Cmt. 7 
reminds that aside from the firm’s 
disqualification, the moving lawyer has a 
duty of confidentiality concerning the MR 
1.6 and 1.9(c) information he has. 


5. Cmt. 8 elaborates on MR 1.9(c). 
6. Cmt. 9 notes that the former client can 


give informed consent to allow the lawyer 
and/or firm to avoid disqualification. 


 
 
 
 
 
5. No corresponding California discussion 
6. No corresponding California discussion 


   


MR 1.10: IMPUTATION OF CONFLICTS OF 
INTEREST: GENERAL RULE 
 
“(a) While lawyers are associated in a firm, 
none of them shall knowingly represent a 
client when any one of them practicing alone 
would be prohibited from doing so by Rules 
1.7 or 1.9, unless the prohibition is based on 
a personal interest of the prohibited lawyer 
and does not present a significant risk of 
materially limiting the representation of the 
client by the remaining lawyers in the firm.” 


No corresponding California rule or 
discussion 
 


1. In California, imputation is a court-created 
doctrine. See, e.g., Hendriksen v. Great 
American S & L (Cal.App. 1992) 14 
Cal.Rptr.2d 184; Klein v. Superior Court 
(1988) 198 Cal.App.3d 894, 909, 244 
Cal.Rptr. 226; Cal. Bar Formal Ethics 
Opn. 1998-152. 


2. Rule 1-100(B)(1) defines “law firm”; MR 
1.0(c) also defines “law firm”. 


 


MR 1.10(b) When a lawyer has terminated an 
association with a firm, the firm is not 
prohibited from thereafter representing a 
person with interests materially adverse to 
those of a client represented by the formerly 
associated lawyer and not currently 
represented by the firm, unless: 


(1) the matter is the same or substantially 
related to that in which the formerly 
associated lawyer represented the client; 
and 
(2) any lawyer remaining in the firm has 
information protected by Rules 1.6 and 


No corresponding California rule or 
discussion 


1. This rule is based on the ruling in Novo 
Terapeutisk Laboratorium A/S v. Baxter 
Travenol Laboratories, Inc. (7th Cir. 1979) 
607 F.2d 186. 


2. See also Elan Transdermal Ltd. v. 
Cygnus Therapeutic Systems (N.D.Cal. 
1992) 809 F.Supp. 1383. 
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1.9(c) that is material to the matter.” 


MR 1.10(c) A disqualification prescribed by 
this rule may be waived by the affected client 
under the conditions stated in Rule 1.7.” 


No specific corresponding California rule; 
principles of rule 3-310(E) probably would 
apply. 


 


MR 1.10(d) The disqualification of lawyers 
associated in a firm with former or current 
government lawyers is governed by Rule 
1.11.” 


No corresponding California rule or 
discussion 


 


 
MR 1.10 COMMENTS 
1. MR 1.10, Cmt. 1, defines “firm” as follows: 


“’firm’ denotes lawyers in a law 
partnership, professional corporation, sole 
proprietorship or other association 
authorized to practice law; or lawyers 
employed in a legal services organization 
or the legal department of a corporation 
or other organization,” and notes that the 
determination of whether there is a firm 
depends on specific facts. 


2. Cmt. 2 notes “can be considered from the 
premise that a firm of lawyers is 
essentially one lawyer for purposes of the 
rules governing loyalty to the client, or 
from the premise that each lawyer is 
vicariously bound by the obligation of 
loyalty owed by each lawyer with whom 
the lawyer is associated,” and observes 
that ¶.(a) “operates only among the 
lawyers currently associated in a firm. 
When a lawyer moves from one firm to 
another, the situation is governed by 
Rules 1.9(b) and 1.10(b).” 


3. Cmts. 3 and 4 elaborate on MR 1.10(a).  
Cmt. 3 explains MR 1.10(a) and notes 


 
 
1. No corresponding California discussion 


but see CAL. RULE 1-100(B)(1) and 
NOTES & COMMENTS re MR 1.0(c), above. 


 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion, 


but with respect to non-lawyer 
employees, see In re Complex Asbestos 
Litigation (Cal.App. 1991)283 Cal.Rptr. 
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“paragraph (a) does not prohibit 
representation where neither questions of 
client loyalty nor protection of confidential 
information are presented” and gives 
examples.  Cmt. 4 notes that MR 1.10(a) 
does not apply to non-lawyer employees 
or to a lawyer who “is prohibited from 
acting because of events before the 
person became a lawyer,” but notes such 
persons must be screened. 


4. Cmt. 5 addresses MR 1.10(b), noting that 
under certain circumstances a firm can be 
adverse to a former client in a 
substantially-related matter so long as 
there are no lawyers still in the firm with 
MR 1.6 or 1.9(c) information material to 
the present matter. 


5. Cmt. 6 explains that MR 1.10(c) provides 
the imputation can be removed with the 
informed consent of the client, obtained 
pursuant to MR 1.7(a). 


6. Cmt. 7 addresses imputation in the 
context of government lawyers, explaining 
that MR 1.11 controls. 


7. Cmt. 8 explains that when a lawyer is 
disqualified under MR 1.8, MR 1.8(k) 
determines whether the disqualification is 
imputed to other lawyers in the firm. 


 


732; and as to lawyer prohibited from 
acting because of events before she 
because a lawyer, see Allen v. Academic 
Games League of America, Inc. (C.D. 
Cal. 1993) 831 F.Supp. 785. 


 
 
 
 
4. No corresponding California discussion, 


but see Elan Transdermal Ltd. v. Cygnus 
Therapeutic Systems (N.D. Cal. 1992) 
809 F.Supp. 1383. 


 
 
 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion, 


but see Chambers v. Superior Court 
(1981) 121 Cal.App.3d 893, 902-903, 175 
Cal.Rptr. 575. 


7. No corresponding California discussion 
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MR 1.11: SPECIAL CONFLICTS OF INTEREST 
FOR FORMER AND CURRENT GOVERNMENT 
OFFICERS AND EMPLOYEES 
 
“(a) Except as law may otherwise expressly 
permit, a lawyer who has formerly served as 
a public officer or employee of the 
government: 


(1) is subject to Rule 1.9(c); and 
(2) shall not otherwise represent a client 
in connection with a matter in which the 
lawyer participated personally and 
substantially as a public officer or 
employee, unless the appropriate 
government agency gives its informed 
consent, confirmed in writing, to the 
representation.” 


 
 
 
 
 
No corresponding California rule or 
discussion 


1. In California, the more general provisions 
of rule 3-310(E) – addressing 
disqualifications when employment is 
adverse to a former client and lawyer has 
acquired material confidential information 
of that client – would apply. 


2. MR 1.11(a) allows the former government 
client to consent to the former 
government employee actually 
representing new private client in the 
same matter; paragraph (b) provides that 
even if lawyer is disqualified, screening 
can prevent the new firm’s 
disqualification. 


3. MR 1.11 applies to a lawyer who serves 
as a public officer or government 
employee, even if that lawyer has not 
provided legal services in her capacity as 
a public officer or employee. 


MR 1.11(b) When a lawyer is disqualified 
from representation under paragraph (a), no 
lawyer in a firm with which that lawyer is 
associated may knowingly undertake or 
continue representation in such a matter 
unless: 


(1) the disqualified lawyer is timely 
screened from any participation in the 
matter and is apportioned no part of the 
fee therefrom; and 
(2) written notice is promptly given to the 
appropriate government agency to enable 
it to ascertain compliance with the 
provisions of this rule.” 


No corresponding California rule or 
discussion 


1. In California, screening of government 
lawyers is a court-created doctrine. See, 
e.g., Chambers v. Superior Court (1981) 
121 Cal.App.3d 893, 902-903, 175 
Cal.Rptr. 575; Cal. Bar Formal Ethics 
Opn. 1993-128. 


MR 1.11(c) Except as law may otherwise 
expressly permit, a lawyer having information 
that the lawyer knows is confidential 


No corresponding California rule or 
discussion 
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government information about a person 
acquired when the lawyer was a public officer 
or employee, may not represent a private 
client whose interests are adverse to that 
person in a matter in which the information 
could be used to the material disadvantage of 
that person. As used in this Rule, the term 
‘confidential government information’ means 
information that has been obtained under 
governmental authority and which, at the time 
this Rule is applied, the government is 
prohibited by law from disclosing to the public 
or has a legal privilege not to disclose and 
which is not otherwise available to the public. 
A firm with which that lawyer is associated 
may undertake or continue representation in 
the matter only if the disqualified lawyer is 
timely screened from any participation in the 
matter and is apportioned no part of the fee 
therefrom.” 
MR 1.11(d) Except as law may otherwise 
expressly permit, a lawyer currently serving 
as a public officer or employee: 


(1) is subject to Rules 1.7 and 1.9; and 
(2) shall not: 


(i) participate in a matter in which the 
lawyer participated personally and 
substantially while in private practice 
or nongovernmental employment, 
unless the appropriate government 
agency gives its informed consent, 
confirmed in writing; or 
(ii) negotiate for private employment 
with any person who is involved as a 
party or as lawyer for a party in a 
matter in which the lawyer is 


No corresponding California rule or 
discussion 
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participating personally and 
substantially, except that a lawyer 
serving as a law clerk to a judge, 
other adjudicative officer or arbitrator 
may negotiate for private employment 
as permitted by Rule 1.12(b) and 
subject to the conditions stated in 
Rule 1.12(b).” 


MR 1.11(e) As used in this Rule, the term 
‘matter’ includes: 


(1) any judicial or other proceeding, 
application, request for a ruling or other 
determination, contract, claim, 
controversy, investigation, charge, 
accusation, arrest or other particular 
matter involving a specific party or 
parties, and 
(2) any other matter covered by the 
conflict of interest rules of the appropriate 
government agency.” 


No corresponding California rule or 
discussion 


 


  1. The definition of “confidential government 
information” has not been deleted; it has 
simply been moved to paragraph (c). 


 
MR 1.11 COMMENTS 
1. MR 1.11, cmt. 1 notes that a present or 


former government lawyer is subject to 
MR 1.7 and may be subject to 
government codes on conflict of interest, 
thus circumscribing to the extent to which 
a government agency can consent to a 
conflict. 


2. Cmt. 2 notes that paragraph (b) sets forth 
a special imputation rule for former 
government lawyers that allows screening 
of the lawyer.  It also notes that 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
2. No corresponding California discussion 
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“[b]ecause of the special problems raised 
by imputation within a government 
agency, paragraph (d) does not impute 
the conflicts of a lawyer currently serving 
as an officer or employee of the 
government to other associated 
government officers or employees, 
although ordinarily it will be prudent to 
screen such lawyers.” 


3. Cmt. 3 notes that “[p]aragraphs (a)(2) and 
(d)(2) apply regardless of whether a 
lawyer is adverse to a former client and 
are thus designed not only to protect the 
former client, but also to prevent a lawyer 
from exploiting public office for the 
advantage of another client,” and gives 
examples. 


4. Cmt. 4 explains that MR 1.11 “represents 
a balancing of interests” between (1) 
avoiding an unfair advantage to a second 
client because of the lawyer’s previous 
connection with the government and (2) 
avoiding a rule “so restrictive as to inhibit 
transfer of employment to and from the 
government” (and thus interfere with the 
government’s interest in attracting 
qualified lawyers).  Screening avoids the 
latter. 


5. Cmt. 5 cautions that in some instances 
where the lawyer moves between 
different government agencies (e.g., a 
federal agency and a city), the two should 
be treated as separate clients, but also 
notes that MR 1.11(d) governs such 
situations and screening is not required. 


6. Cmt. 6 notes that the screening 


 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
4. No corresponding California discussion, 


but see Chambers v. Superior Court, 121 
Cal.App.3d at 898-99, 175 Cal.Rptr. at 
578-79, for a discussion of the policy 
underlying screening for government 
lawyers. 


 
 
 
 
 
5. No corresponding California discussion 
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contemplated in paragraphs (b) and (c) 
“do not prohibit a lawyer from receiving a 
salary or partnership share established by 
prior independent agreement, but that 
lawyer may not receive compensation 
directly related to the fee in the matter in 
which the lawyer is disqualified.” 


7. Cmt. 7 notes that where screening is 
employed, “notice should be given as 
soon as practicable after the need for 
screening becomes apparent.” 


8. Cmt. 8 notes that MR 1.10(c) applies only 
when the lawyer has actual knowledge of 
the information. 


9. Cmt. 9 notes that neither 1.10(a) nor (d) 
“prohibit a lawyer from jointly representing 
a private party and a government agency 
when doing so is permitted by Rule 1.7 
and is not otherwise prohibited by law.” 


10. Cmt. 10 states: “For purposes of 
paragraph (e) of this Rule, a “matter” may 
continue in another form. In determining 
whether two particular matters are the 
same, the lawyer should consider the 
extent to which the matters involve the 
same basic facts, the same or related 
parties, and the time elapsed.” 


6. No corresponding California discussion 
 
 
 
 
 
 
 
7. No corresponding California discussion 
 
 
 
8. No corresponding California discussion 
 
 
9. No corresponding California discussion 
 
 
 
 
 
10. No corresponding California discussion 
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MR 1.12: FORMER JUDGE, ARBITRATOR, 
MEDIATOR OR OTHER THIRD-PARTY NEUTRAL 
 
“(a) Except as stated in paragraph (d), a 
lawyer shall not represent anyone in 
connection with a matter in which the lawyer 
participated personally and substantially as a 
judge or other adjudicative officer, or law 
clerk to such a person or as an arbitrator, 
mediator or other third-party neutral, unless 
all parties to the proceeding give informed 
consent, confirmed in writing.” 


No corresponding California rule or 
discussion 


1. See Cho v. Superior Court (1995) 39 Cal. 
App.4th 113, 45 Cal.Rptr.2d 863 (former 
judge who was hired by defendant 
disqualified where judge had received ex 
parte confidential information from plaintiff 
while presiding over the same action, and 
screening would not be effective to avoid 
imputed disqualification of defendant’s 
firm) 


 


MR 1.12(b) A lawyer shall not negotiate for 
employment with any person who is involved 
as a party or as lawyer for a party in a matter 
in which the lawyer is participating personally 
and substantially as a judge or other 
adjudicative officer or as an arbitrator, 
mediator or other third-party neutral. A lawyer 
serving as a law clerk to a judge, or other 
adjudicative officer may negotiate for 
employment with a party or lawyer involved in 
a matter in which the clerk is participating 
personally and substantially, but only after 
the lawyer has notified the judge, or other 
adjudicative officer.” 


No corresponding California rule or 
discussion 


 


MR 1.12(c) If a lawyer is disqualified by 
paragraph (a), no lawyer in a firm with which 
that lawyer is associated may knowingly 
undertake or continue representation in the 
matter unless: 


(1) the disqualified lawyer is timely 
screened from any participation in the 
matter and is apportioned no part of the 
fee therefrom; and 
(2) written notice is promptly given to the 


No corresponding California rule or 
discussion 
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parties and any appropriate tribunal to 
enable it them to ascertain compliance 
with the provisions of this rule.” 


MR 1.12(d) An arbitrator selected as a 
partisan of a party in a multimember 
arbitration panel is not prohibited from 
subsequently representing that party.” 


No corresponding California rule or 
discussion 


 


 
MR 1.12 COMMENTS 
1. MR 1.12, cmt. 1, notes that “personally 


and substantially” would not include a 
judge who was a part of a multimember 
court but did not participate in the matter 
while a judge or a judge who previously 
exerted only “remote or incidental 
administrative responsibility” over the 
matter.  It also notes that “’adjudicative 
officer’ includes such officials as judges 
pro tempore, referees, special masters, 
hearing officers and other parajudicial 
officers, and also lawyers who serve as 
part-time judges.”  Finally, it notes that 
Compliance Canons A(2), B(2) and C of 
the Model Code of Judicial Conduct 
correspond in meaning to MR 1.12. 


2. Cmt. 2 notes that “lawyers who have 
served as arbitrators, mediators or other 
third-party neutrals” are also subject to 
MR 1.12, and cautions that there may be 
other law or codes governing TPNs. 


3. Cmt. 3 notes that although TPNs do not 
have rule 1.6 information, they typically 
owe the parties a duty of confidentiality 
under law or ethics codes government 
TPNs; consequently, such lawyers must 
comply with MR 1.12(c). 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
3. No corresponding California discussion 
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4. Cmt. 4 notes that the screening 
contemplated in paragraph (c) “does not 
prohibit the screened lawyer from 
receiving a salary or partnership share 
established by prior independent 
agreement, but that lawyer may not 
receive compensation directly related to 
the fee in the matter in which the lawyer is 
disqualified.” 


5. Cmt. 5 notes that where screening is 
employed, notice generally should be 
given as soon as practicable after the 
need for screening becomes apparent.” 


 


4. No corresponding California discussion 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 


   


MR 1.13: ORGANIZATION AS CLIENT 
 
“(a) A lawyer employed or retained by an 
organization represents the organization 
acting through its duly authorized 
constituents.” 


CAL. RULE 3-600. ORGANIZATION AS CLIENT 
 
“(A) In representing an organization, a 
member shall conform his or her 
representation to the concept that the client is 
the organization itself, acting through its 
highest authorized officer, employee, body, or 
constituent overseeing the particular 
engagement. 


 
 
1. Model Rule 1.13 was radically modified 


on August 11, 2003, when the ABA 
House of Delegates voted 239 to 147 to 
adopt the Corporate Responsibility Task 
Force’s modifications to MR 1.13 that 
require up-the-ladder reporting (vs. the 
permissive up-the-ladder reporting of the 
former rule) and also, in new subsection 
(c), allow the lawyer to report confidential 
client information outside the client entity 
even if the lawyer’s services had not been 
used in the alleged wrongful course of 
conduct.  The changes are shown in red 
& underlined or struck through.  


2. Rule 3-600 is no longer similar to MR 
1.13 


MR 1.13(B) (b)  If a lawyer for an organization 
knows that an officer, employee or other 


CAL. RULE 3-600(B) If a member acting on 
behalf of an organization knows that an 


1. MR 1.13(b), as modified by the Task 
Force, now requires mandatory up-the-
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person associated with the organization is 
engaged in action, intends to act or refuses to 
act in a matter related to the representation 
that is a violation of a legal obligation to the 
organization, or a violation of law which 
reasonably might be imputed to the 
organization, and that is likely to result in 
substantial injury to the organization, then the 
lawyer shall proceed as is reasonably 
necessary in the best interest of the 
organization. In determining how to proceed, 
the lawyer shall give due consideration to the 
seriousness of the violation and its 
consequences, the scope and nature of the 
lawyer's representation, the responsibility in 
the organization and the apparent motivation 
of the person involved, the policies of the 
organization concerning such matters and 
any other relevant considerations. Any 
measures taken shall be designed to 
minimize disruption of the organization and 
the risk of revealing information relating to the 
representation to persons outside the 
organization. Such measures may include 
among others: 
(1)  asking for reconsideration of the matter;
(2) advising that a separate legal opinion on 
the matter be sought for presentation to 
appropriate authority in the organization; and 
(3) referring  
Unless the lawyer reasonably believes that it 
is not necessary in the best interest of the 
organization to do so, the lawyer shall refer 
the matter to higher authority in the 
organization, including, if warranted by the 
circumstances,  seriousness of the matter, 


actual or apparent agent of the organization 
acts or intends or refuses to act in a manner 
that is or may be a violation of law reasonably 
imputable to the organization, or in a manner 
which is likely to result in substantial injury to 
the organization, the member shall not violate 
his or her duty of protecting all confidential 
information as provided in Business and 
Professions Code section 6068, subdivision 
(e).  Subject to Business and Professions 
Code section 6068, subdivision (e), the 
member may take such actions as appear to 
the member to be in the best lawful interest of 
the organization.  Such actions may include 
among others: 


(1) Urging reconsideration of the matter 
while explaining its likely consequences 
to the organization;  or 
(2) Referring the matter to the next higher 
authority in the organization, including, if 
warranted by the seriousness of the 
matter, referral to the highest internal 
authority that can act on behalf of the 
organization. 


ladder reporting within the corporate 
client. 


2. The suggested actions in paragraph (B) 
of Cal. Rule 3-600(B) are not exclusive 
(“Such actions may include among 
others:”) 
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referral to the highest authority that can act 
on behalf of the organization as determined 
by applicable law.” 
MR 1.13(C) (c) Except as provided in 
paragraph (d), if,  
 
(1) despite the lawyer's efforts in accordance 
with paragraph (b), the highest authority that 
can act on behalf of the organization insists 
upon or fails to address in a timely and 
appropriate manner an action or a refusal to 
act, that is clearly a violation of law and is 
likely to result in substantial injury to the 
organization, and  
 
(2) the lawyer reasonably believes that the 
violation is reasonably certain to result in 
substantial injury to the organization, 
 
then the lawyer may: resign in accordance 
with Rule 1.16, reveal information relating to 
the representation whether or not Rule 1.6 
permits such disclosure, but only if and to the 
extent the lawyer reasonably believes 
necessary to prevent substantial injury to the 
organization.
 


CAL. RULE 3-600(C) If, despite the member's 
actions in accordance with paragraph (B), the 
highest authority that can act on behalf of the 
organization insists upon action or a refusal 
to act that is a violation of law and is likely to 
result in substantial injury to the organization, 
the member's response is limited to the 
member's right, and, where appropriate, duty 
to resign in accordance with rule 3-700. 


1. This is probably the most controversial 
amendment by the Task Force to MR 
1.13.  In addition to mandatory up-the-
ladder reporting, MR 1.13(c) permits the 
lawyer to report outside the corporation if 
the highest authority insists on 
proceeding with a clear “violation of law,” 
even if the lawyer’s services are not being 
used. 


2. An amendment to strike this provision of 
MR 1.13 failed by a vote of 244 to 211 in 
the House. 


MR 1.13(D)  (d) Paragraph (c) shall not apply 
with respect to information relating to a 
lawyer’s representation of an organization to 
investigate an alleged violation of law, or to 
defend the organization or an officer, 
employee or other constituent associated 
with the organization against a claim arising 
out of an alleged violation of law.


No corresponding California rule or 
discussion 
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MR 1.13(E)  (e)  A lawyer who reasonably 
believes that he or she has been discharged 
because of the lawyer’s actions taken 
pursuant to paragraphs (b) or (c), or who 
withdraws under circumstances that require 
or permit the lawyer to take action under 
either of those paragraphs, shall proceed as 
the lawyer reasonably believes necessary to 
assure that the organization’s highest 
authority is informed of the lawyer’s 
discharge or withdrawal. 
 


No corresponding California rule or 
discussion 


 


MR 1.13(F) In dealing with an organization's 
directors, officers, employees, members, 
shareholders or other constituents, a lawyer 
shall explain the identity of the client when it 
is apparent the lawyer knows or reasonably 
should know that the organization's interests 
are adverse to those of the constituents with 
whom the lawyer is dealing.” 


CAL. RULE 3-600(D) In dealing with an 
organization's directors, officers, employees, 
members, shareholders, or other 
constituents, a member shall explain the 
identity of the client for whom the member 
acts, whenever it is or becomes apparent that 
the organization's interests are or may 
become adverse to those of the 
constituent(s) with whom the member is 
dealing.  The member shall not mislead such 
a constituent into believing that the 
constituent may communicate confidential 
information to the member in a way that will 
not be used in the organization's interest if 
that is or becomes adverse to the constituent. 


1. Old MR 1.13(d) has been renumbered 
1.13(f). 


 


MR 1.13(g) A lawyer representing an 
organization may also represent any of its 
directors, officers, employees, members, 
shareholders or other constituents, subject to 
the provisions of Rule 1.7. If the 
organization's consent to the dual 
representation is required by Rule 1.7, the 
consent shall be given by an appropriate 
official of the organization other than the 


CAL. RULE 3-600 (E) A member representing 
an organization may also represent any of its 
directors, officers, employees, members, 
shareholders, or other constituents, subject to 
the provisions of rule 3-310.  If the 
organization's consent to the dual 
representation is required by rule 3-310, the 
consent shall be given by an appropriate 
constituent of the organization other than the 


1. Old MR 1.13(e) has been renumbered 
1.13(g). 
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individual who is to be represented, or by the 
shareholders.” 


individual or constituent who is to be 
represented, or by the shareholder(s) or 
organization members.” 


 
MR 1.13 COMMENTS 
1. MR 1.13, Cmt. 1, provides in its entirety: 


“An organizational client is a legal entity, 
but it cannot act except through its 
officers, directors, employees, 
shareholders and other constituents. 
Officers, directors, employees and 
shareholders are the constituents of the 
corporate organizational client. The duties 
defined in this Comment apply equally to 
unincorporated associations. “Other 
constituents” as used in this Comment 
means the positions equivalent to officers, 
directors, employees and shareholders 
held by persons acting for organizational 
clients that are not corporations.” 


2. Cmt. 2 provides that “[w]hen one of the 
constituents of an organizational client 
communicates with the organization’s 
lawyer in that person’s organizational 
capacity, the communication is protected 
by Rule 1.6,” but that does not make the 
constituent the lawyer’s client. 


3. Cmt. 3 provides that, although a lawyer 
generally must abide by the constituents’ 
decision on behalf of the corporation, “the 
lawyer must proceed as is reasonably 
necessary in the best interest of the 
organization” when he or she knows the 
organization is likely to be injured by an 
act of a constituent that is a violation of a 
legal obligation to the organization.  


 
 
1. No corresponding California discussion, 


but note CAL. RULE 3-600(A), which 
expressly states the corporate client acts 
“through its highest authorized officer, 
employee, body, or constituent 
overseeing the particular engagement.” 


 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
 


 
 
1. NOTE: as of 8/16/2003, this cmt. has not 


been rewritten to reflect the compromise 
entered into at the 8/2003 ABA Annual 
Meeting to limit the standard to actual 
knowledge. 
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“Knowledge” is defined in MR 1.0(f) and 
“can be inferred from circumstances, and 
a lawyer cannot ignore the obvious.” 
[NOTE: as of 8/16/2003, this cmt. has not 
been rewritten to reflect the compromise 
entered into at the 8/2003 ABA Annual 
Meeting to limit the standard to actual 
knowledge.] 


4. New cmt. 4 states in part: “In determining 
how to proceed under Paragraph (b), the 
lawyer should give due consideration to 
the seriousness of the violation and its 
consequences, the responsibility in the 
organization and the apparent motivation 
of the person involved, the policies of the 
organization concerning such matters, 
and any other relevant considerations.”  It 
also states, “If a constituent persists in 
conduct contrary to the lawyer’s advice, it 
will be necessary for the lawyer to take 
steps to have the matter reviewed by a 
higher authority in the organization.”  
Finally, it also states: “Any measures 
taken should, to the extent practicable, 
minimize the risk of revealing information 
relating to the representation to persons 
outside the organization.” See, however, 
subsection (c), above. 


5. Cmt. 5 (part new, part old cmt. 4) states: 
“Paragraph (b) also makes clear that 
when it is reasonably necessary to enable 
the organization to address the matter in 
a timely and appropriate manner, the 
lawyer must refer the matter to higher 
authority, including, if warranted by the 
circumstances, the highest authority that 


 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
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can act on behalf of the organization 
under applicable law.”  It also notes that 
the highest authority will usually be the 
board of directors. 


6. Cmt. 6 (part new, part old cmt. 5) notes 
that MR 1.13 “does not limit or expand the 
lawyer’s responsibility under Rule 1.8, 
1.16, 3.3 or 4.1,” [Note that in this version, 
reference to MR 1.6 has been deleted, 
see subsection (c), above], and that rule 
1.2(d) may apply if the lawyer’s services 
are being used to commit a crime.  It also 
elaborates on subsection (c) by stating: 
“Under Paragraph (c) the lawyer may 
reveal such information only when the 
organization’s highest authority insists 
upon or fails to address threatened or 
ongoing action that is clearly a violation of 
law, and then only to the extent the 
lawyer reasonably believes necessary to 
prevent reasonably certain substantial 
injury to the organization. It is not 
necessary that the lawyer’s services be 
used in furtherance of the violation, but it 
is required that the matter be related to 
the lawyer’s representation of the 
organization.” 


7. New cmt. 7 elaborates on paragraph (d), 
which provides paragraph (c) does not 
apply in situations where a lawyer has 
been retained by the corporation to 
defend it, and notes: “This is necessary in 
order to enable organizational clients to 
enjoy the full benefits of legal counsel in 
conducting an investigation or defending 
against a claim.” 


 
 
 
 
6. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
7. No corresponding California discussion 
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8. New cmt. 8 for the most part describes 
paragraph (e), which provides that a 
lawyer discharged for actions the lawyer 
takes under paragraphs (b) or (c) must 
takes necessary steps to inform the 
highest authority in the corporation. 


9. Cmt. 9 (old cmt. 6) notes that MR 1.13 
applies to governmental organizations, 
but states “Defining precisely the identity 
of the client and prescribing the resulting 
obligations of such lawyers may be more 
difficult in the government context and is 
a matter beyond the scope of these 
Rules.”  It adds that “the client may be a 
specific agency, it may also be a branch 
of government, such as the executive 
branch, or the government as a whole.” 
Cmt. 6 also notes that “a different balance 
may be appropriate between maintaining 
confidentiality and assuring that the 
wrongful act is prevented or rectified, for 
public business is involved.” 


10. Cmt. 10 (old cmt. 7) states in part that 
“the lawyer should advise any constituent, 
whose interest the lawyer finds adverse to 
that of the organization of the conflict or 
potential conflict of interest, that the 
lawyer cannot represent such constituent, 
and that such person may wish to obtain 
independent representation.”  Cmt. 11 
(old cmt. 8) says such a warning depends 
on each case’s facts. 


11. Cmt. 12 (old cmt. 9) states the 
organization’s lawyer may also represent 
an officer or major shareholder. 


12. Cmt. 13 (old cmt. 10) and cmt. 14 (old 


8. No corresponding California discussion 
 
 
 
 
 
9. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
10. No corresponding California discussion 
 
 
 
11. See CAL. RULE 3-600, DISCUSSION ¶. 2, 


which provides: “Rule 3-600 is not 
intended to prohibit members from 
representing both an organization and 
other parties connected with it, as for 
instance (as simply one example) in 
establishing employee benefit packages 
for closely held corporations or 
professional partnerships.” 


12. See CAL. RULE 3-600, DISCUSSION ¶. 2, 
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cmt. 11) consider derivative actions.  Cmt. 
14 describes the possible conflicts that 
can arise in such actions between the 
lawyer’s duty to the organization and the 
lawyer’s relationship with the board.” 


 


which provides: “Rule 3-600 is not 
intended to create or to validate artificial 
distinctions between entities and their 
officers, employees, or members, nor is it 
the purpose of the rule to deny the 
existence or importance of such formal 
distinctions.  In dealing with a close 
corporation or small association, 
members commonly perform professional 
engagements for both the organization 
and its major constituents.  When a 
change in control occurs or is threatened, 
members are faced with complex 
decisions involving personal and 
institutional relationships and loyalties 
and have frequently had difficulty in 
perceiving their correct duty. [citations 
omitted] In resolving such multiple 
relationships, members must rely on case 
law.” 


   


MR 1.14: CLIENT WITH DIMINISHED CAPACITY 
 
“(a) When a client's capacity to make 
adequately considered decisions in 
connection with the a representation is 
diminished, whether because of minority, 
mental impairment or for some other reason, 
the lawyer shall, as far as reasonably 
possible, maintain a normal client-lawyer 
relationship with the client.” 


 
 
 
No corresponding California rule or 
discussion 


 


MR 1.14(b) When the lawyer reasonably 
believes that the client has diminished 
capacity, is at risk of substantial physical, 
financial or other harm unless action is taken 


No corresponding California rule or 
discussion 


1. See Cal. Bar Formal Ethics Opn. 1989-
112; L.A. County Bar Ethics Opn. 450 
(stating that disclosure of the client’s 
disability would violated B&P Code § 


RRC - Chart - Compare MR to Cal Rules - REV (031705) - 3COL.doc Page 75 of 194 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 


ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


and cannot adequately act in the client's own 
interest, the lawyer may take reasonably 
necessary protective action, including 
consulting with individuals or entities that 
have the ability to take action to protect the 
client and, in appropriate cases, seeking the 
appointment of a guardian ad litem, 
conservator or guardian.” 


6068(e). 


MR 1.14(c) Information relating to the 
representation of a client with diminished 
capacity is protected by Rule 1.6. When 
taking protective action pursuant to 
paragraph (b), the lawyer is impliedly 
authorized under Rule 1.6(a) to reveal 
information about the client, but only to the 
extent reasonably necessary to protect the 
client's interests.” 


No corresponding California rule or 
discussion 


1. See note 1, above. 
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MR 1.14 COMMENTS 
1. MR 1.14, cmt. 1, notes that “[w]hen the 


client is a minor or suffers from a 
diminished mental capacity, however, 
maintaining the ordinary client-lawyer 
relationship may not be possible in all 
respects,” but also notes that there is a 
range of capacity, with some having “no 
power to make legally binding decisions,” 
while others still retain “the ability to 
understand, deliberate upon, and reach 
conclusions about matters affecting the 
client’s own well-being.” 


2. Cmt. 2 notes that a lawyer must treat the 
client with attention and respect despite a 
client’s diminished capacity. 


3. Cmt. 3 notes that although family 
members may be present, it generally 
does not affect the attorney-client 
privilege, but the lawyer must still look 
primarily to the client to make decisions. 


4. Cmt. 4 provides guidance in different 
situations where a legal representative 
(e.g., a guardian) has already been 
appointed for the client. 


5. Cmt. 5 elaborates on when the lawyer 
may take action when the client is at risk 
of substantial harm, physical, financial or 
otherwise.  Where a normal client-lawyer 
relationship cannot be maintained per 
paragraph (a) because the client can’t 
communicate or make decisions, 
“paragraph (b) permits the lawyer to take 
protective measures deemed necessary,” 
including “consulting with family 
members, . . . using voluntary surrogate 


No corresponding California discussion for 
any of the Comments to MR 1.14. 
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decisionmaking tools such as durable 
powers of attorney or consulting with 
support groups,” etc. 


6. Cmt. 6 explains how a lawyer might 
determine the extent of the client’s 
diminished capacity, considering and 
balancing “such factors as the client’s 
ability to articulate reasoning leading to a 
decision, variability of state of mind and 
ability to appreciate consequences of a 
decision,” etc. 


7. Cmt. 7 provides guidance on how a 
lawyer might consider whether 
appointment of a guardian ad litem, 
conservator or guardian is necessary to 
protect the client’s interests.  It concludes: 
“Evaluation of such circumstances is a 
matter entrusted to the professional 
judgment of the lawyer. In considering 
alternatives, however, the lawyer should 
be aware of any law that requires the 
lawyer to advocate the least restrictive 
action on behalf of the client.” 


8. Cmt. 8 elaborates on what the lawyer 
may do with respect to disclosing the 
client’s condition when taking protective 
action under MR 1.14(b).  Any such 
disclosures are governed by MR 1.14(c). 


9. Cmts. 9 & 10 explain how a lawyer should 
proceed in an “emergency where the 
health, safety or a financial interest of a 
person with seriously diminished capacity 
is threatened with imminent and 
irreparable harm.” 
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MR 1.15: SAFEKEEPING PROPERTY 
 
“(a) A lawyer shall hold property of clients or 
third persons that is in a lawyer's possession 
in connection with a representation separate 
from the lawyer's own property. Funds shall 
be kept in a separate account maintained in 
the state where the lawyer's office is situated, 
or elsewhere with the consent of the client or 
third person. Other property shall be 
identified as such and appropriately 
safeguarded. Complete records of such 
account funds and other property shall be 
kept by the lawyer and shall be preserved for 
a period of [five years] after termination of the 
representation.” 


CAL. RULE 4-100(A)  PRESERVING IDENTITY OF 
FUNDS AND PROPERTY OF A CLIENT 
 
“(A) All funds received or held for the benefit 
of clients by a member or law firm, including 
advances for costs and expenses, shall be 
deposited in one or more identifiable bank 
accounts labelled “Trust Account,” “Client’s 
Funds Account” or words of similar import, 
maintained in the State of California, or, with 
written consent of the client, in any other 
jurisdiction where there is a substantial 
relationship between the client or the client’s 
business and the other jurisdiction. 


 


MR 1.15(b) A lawyer may deposit the 
lawyer's own funds in a client trust account 
for the sole purpose of paying bank service 
charges on that account, but only in an 
amount necessary for that purpose.” 


CAL. RULE 4-100(A), continued] No funds 
belonging to the member or the law firm shall 
be deposited therein or otherwise 
commingled therewith except as follows: 


(1) Funds reasonably sufficient to pay 
bank charges. 
(2) In the case of funds belonging in part 
to a client and in part presently or 
potentially to the member or the law firm, 
the portion belonging to the member or 
law firm must be withdrawn at the earliest 
reasonable time after the member’s 
interest in that portion becomes fixed.  
However, when the right of the member 
or law firm to receive a portion of trust 
funds is disputed by the client, the 
disputed portion shall not be withdrawn 
until the dispute is finally resolved.” 
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MR 1.15(c) A lawyer shall deposit into a 
client trust account legal fees and expenses 
that have been paid in advance, to be 
withdrawn by the lawyer only as fees are 
earned or expenses incurred.” 


CAL. RULE 4-100(A) All funds received or 
held for the benefit of clients by a member or 
law firm, including advances for costs and 
expenses, shall be deposited in one or more 
identifiable bank accounts labelled “Trust 
Account,” “Client’s Funds Account” or . . . .” 


1. Rule 4-100 does not expressly require 
that a lawyer deposit advance fees in the 
client trust account. 


2. See Baranowski v. State Bar (1979) 24 
Cal.3d 153, 154 Cal.Rptr. 752. 


MR 1.15(d) Upon receiving funds or other 
property in which a client or third person has 
an interest, a lawyer shall promptly notify the 
client or third person. Except as stated in this 
rule or otherwise permitted by law or by 
agreement with the client, a lawyer shall 
promptly deliver to the client or third person 
any funds or other property that the client or 
third person is entitled to receive and, upon 
request by the client or third person, shall 
promptly render a full accounting regarding 
such property.” 


CAL. RULE 4-100(B) A member shall: 
(1) Promptly notify a client of the receipt 
of the client’s funds, securities, or other 
properties. 
(2) Identify and label securities and 
properties of a client promptly upon 
receipt and place them in a safe deposit 
box or other place of safekeeping as soon 
as practicable. 
(3) Maintain complete records of all funds, 
securities, and other properties of a client 
coming into the possession of the 
member or law firm and render 
appropriate accounts to the client 
regarding them; preserve such records for 
a period of no less than five years after 
final appropriate distribution of such funds 
or properties; and comply with any order 
for an audit of such records issued 
pursuant to the Rules of Procedure of the 
State Bar. 
(4) Promptly pay or deliver, as requested 
by the client, any funds,  securities, or 
other properties in the possession of the 
member which the client is entitled to 
receive.” 


1. Rule 4-100 does not provide for notice to 
third persons. 


MR 1.15(e) When in the course of 
representation a lawyer is in possession of 
property in which two or more persons (one 
of whom may be the) claim interests, the 


No corresponding California rule or 
discussion 
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property shall be kept separate by the lawyer 
until the dispute is resolved. The lawyer shall 
promptly distribute all portions of the property 
as to which the interests are not in dispute.” 
No corresponding Model Rule CAL. RULE 4-100(C) The Board of Governors 


of the State Bar shall have the authority to 
formulate and adopt standards as to what 
“records” shall be maintained by members 
and law firms in accordance with 
subparagraph (B)(3).  The standards 
formulated and adopted by the Board, as 
from time to time amended, shall be effective 
and binding on all members.” 


 


 
MR 1.15 COMMENTS 
1. MR 1.15, cmt. 1, explains how lawyers 


should hold property of others, e.g., 
“[s]ecurities should be kept in a safe 
deposit box,” and notes that all property 
of clients and third persons “must be kept 
separate from the lawyer’s business and 
personal property and, if monies, in one 
or more trust accounts.”  Cmt. 1 
concludes the lawyer should keep books 
“in accordance with generally accepted 
accounting practice and comply with any 
recordkeeping rules established by law or 
court order.” 


2. Cmt. 2 notes it is allowed to commingle 
the lawyer’s and client’s funds “to pay 
bank service charges on [the trust] 
account.” 


3. Cmt. 3 provides that in the event of a 
dispute over funds from which the 
lawyer’s fee is paid, the “disputed portion 
of the funds must be kept in a trust 


 
CAL. RULE 4-100, STANDARDS 
 
1. With respect to securities, see CAL. RULE 


4-100(B)(2) and CAL. RULE 4-100, 
STANDARD (2).  No corresponding 
California discussion re “accounting 
practice” statement; rule 4-100(B)(3) 
speaks of rendering “appropriate 
accounts to the client.” 


 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
3. No corresponding California discussion, 


but see CAL. RULE 4-100(A)(2) 
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account and the lawyer should suggest 
means for prompt resolution of the 
dispute, such as arbitration. The 
undisputed portion of the funds shall be 
promptly distributed. 


4. Cmt. 4 provides in part that where third 
parties may have a claim on client funds, 
“[a] lawyer may have a duty under 
applicable law to protect such third party 
claims against wrongful interference by 
the client,” but when there are substantial 
grounds for dispute, “the lawyer may file 
an action to have a court resolve the 
dispute.” 


5. Cmt. 5 provides that “[t]he obligations of a 
lawyer under this Rule are independent of 
those arising from activity other than 
rendering legal services.” 


6. Cmt. 6 notes that where a “lawyers’ fund 
for client protection” has been 
established, “a lawyer must participate 
where it is mandatory, and, even when it 
is voluntary, the lawyer should 
participate.” 


 


 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion 
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MR 1.16: DECLINING OR TERMINATING 
REPRESENTATION 
 
“(a) Except as stated in paragraph (c), a 
lawyer shall not represent a client or, where 
representation has commenced, shall 
withdraw from the representation of a client if: 


(1) the representation will result in 
violation of the rules of professional 
conduct or other law; 
(2) the lawyer's physical or mental 
condition materially impairs the lawyer's 
ability to represent the client; or 
(3) the lawyer is discharged.” 


CAL. RULE 3-700(B). TERMINATION OF 
EMPLOYMENT 


*     *     * 
(B) Mandatory Withdrawal. 


A member representing a client before a 
tribunal shall withdraw from employment with 
the permission of the tribunal, if required by 
its rules, and a member representing a client 
in other matters shall withdraw from 
employment, if: 


(1) The member knows or should know 
that the client is bringing an action, 
conducting a defense, asserting a 
position in litigation, or taking an appeal, 
without probable cause and for the 
purpose of harassing or maliciously 
injuring any person;  or 
(2) The member knows or should know 
that continued employment will result in 
violation of these rules or of the State Bar 
Act;  or 
(3) The member’s mental or physical 
condition renders it unreasonably difficult 
to carry out the employment effectively. 


 


MR 1.16(b) Except as stated in paragraph 
(c), a lawyer may withdraw from representing 
a client if: 


(1) withdrawal can be accomplished 
without material adverse effect on the 
interests of the client; 
(2) the client persists in a course of action 
involving the lawyer's services that the 
lawyer reasonably believes is criminal or 
fraudulent; 
(3) the client has used the lawyer's 


CAL. RULE 3-700(C) Permissive Withdrawal. 


If rule 3-700(B) is not applicable, a member 
may not request permission to withdraw in 
matters pending before a tribunal, and may 
not withdraw in other matters, unless such 
request or such withdrawal is because: 


(1) The client 
(a) insists upon presenting a claim or 
defense that is not warranted under 
existing law and cannot be supported 
by good faith argument for an 
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services to perpetrate a crime or fraud; 
(4) a the client insists upon taking action 
that the lawyer considers repugnant or 
with which the lawyer has a fundamental 
disagreement; 
(5) the client fails substantially to fulfill an 
obligation to the lawyer regarding the 
lawyer's services and has been given 
reasonable warning that the lawyer will 
withdraw unless the obligation is fulfilled; 
(6) the representation will result in an 
unreasonable financial burden on the 
lawyer or has been rendered 
unreasonably difficult by the client; or  
(7) other good cause for withdrawal 
exists.” 


extension, modification, or reversal of 
existing law, or 
(b) seeks to pursue an illegal course 
of conduct, or 
(c) insists that the member pursue a 
course of conduct that is illegal or that 
is prohibited under these rules or the 
State Bar Act, or 
(d) by other conduct renders it 
unreasonably difficult for the member 
to carry out the employment 
effectively, or 
(e) insists, in a matter not pending 
before a tribunal, that the member 
engage in conduct that is contrary to 
the judgment and advice of the 
member but not prohibited under 
these rules or the State Bar Act, or 
(f) breaches an agreement or 
obligation to the member as to 
expenses or fees. 


(2) The continued employment is likely to 
result in a violation of these rules or of the 
State Bar Act;  or 
(3) The inability to work with co-counsel 
indicates that the best interests of the 
client likely will be served by withdrawal;  
or 
(4) The member’s mental or physical 
condition renders it difficult for the 
member to carry out the employment 
effectively;  or 
(5) The client knowingly and freely 
assents to termination of the employment;  
or 
(6) The member believes in good faith, in 
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a proceeding pending before a  tribunal, 
that the tribunal will find the existence of 
other good cause for withdrawal. 


MR 1.16(c) A lawyer must comply with 
applicable law requiring notice to or 
permission of a tribunal when terminating a 
representation. When ordered to do so by a 
tribunal, a lawyer shall continue 
representation notwithstanding good cause 
for terminating the representation.” 


CAL. RULE 3-700(A)(1) In General. 


(1) If permission for termination of 
employment is required by the rules of a 
tribunal, a member shall not withdraw 
from employment in a proceeding before 
that tribunal without its permission. 


 


MR 1.16(d) Upon termination of 
representation, a lawyer shall take steps to 
the extent reasonably practicable to protect a 
client's interests, such as giving reasonable 
notice to the client, allowing time for 
employment of other counsel, surrendering 
papers and property to which the client is 
entitled and refunding any advance payment 
of fee or expense that has not been earned 
or incurred. The lawyer may retain papers 
relating to the client to the extent permitted by 
other law.” 


CAL. RULE 3-700(A)(2) In General. 
*     *     * 


(2) A member shall not withdraw from 
employment until the member has taken 
reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the 
client, including giving due notice to the 
client, allowing time for employment of 
other counsel, complying with rule 3-
700(D), and complying with applicable 
laws and rules. 


 
CAL. RULE 3-700(D) Papers, Property, and 
Fees. 


A member whose employment has 
terminated shall: 


(1) Subject to any protective order or non-
disclosure agreement, promptly release to 
the client, at the request of the client, all 
the client papers and property.  “Client 
papers and property” includes 
correspondence, pleadings, deposition 
transcripts, exhibits, physical evidence, 
expert’s reports, and other items 
reasonably necessary to the client’s 
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representation, whether the client has 
paid for them or not;  and 
(2) Promptly refund any part of a fee paid 
in advance that has not been earned.  
This provision is not applicable to a true 
retainer fee which is paid solely for the 
purpose of ensuring the availability of the 
member for the matter. 


 
MR 1.16 COMMENTS 
1. MR 1.16, cmt. 1, provides in part: “A 


lawyer should not accept representation 
in a matter unless it can be performed 
competently, promptly, without improper 
conflict of interest and to completion.” 


2. Cmts. 2 and 3 address mandatory 
withdrawal.  Cmt. 2 provides that while a 
lawyer must decline or withdraw if the 
client demands the lawyer violate law or 
the rules, “[t]he lawyer is not obliged to 
decline or withdraw simply because the 
client suggests such a course of conduct; 
a client may make such a suggestion in 
the hope that a lawyer will not be 
constrained by a professional obligation.” 
Cmt. 3 notes withdrawing under Cmt. 2 
circumstances can create difficulty.  If 
asked by the court the reason, cmt. 2 
observes “[t]he lawyer’s statement that 
professional considerations require 
termination of the representation 
ordinarily should be accepted as 
sufficient,” and further notes “[l]awyers 
should be mindful of their obligations to 
both clients and the court under Rules 1.6 
[confidentiality] and 3.3 [candor with 


 
CAL. RULE 3-700 DISCUSSION 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion 
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tribunal].” 
3. Cmts. 4-6 deal with “discharge” of the 


lawyer.  Cmt. 4 states “[a] client has a 
right to discharge a lawyer at any time, 
with or without cause, subject to liability 
for payment for the lawyer’s services.”  
Cmt. 5 addresses the situation where a 
client may seek to discharge appointed 
counsel, and notes the client “should be 
given” an explanation of the 
consequences, including that “appointing 
authority [may decide] that appointment of 
successor counsel is unjustified.”  Cmt. 6 
notes a client with “severely diminished 
capacity … may lack the legal capacity to 
discharge the lawyer,” and notes “the 
lawyer should make special effort to help 
the client consider the consequences and 
may take reasonably necessary 
protective action.” 


4. Cmts. 7 & 8 address optional withdrawal.  
Cmt. 7 notes the lawyer’s has an option in 
certain situations, including “if it can be 
accomplished without material adverse 
effect on the client’s interests.”  Cmt. 8 
notes the lawyer has an option “if the 
client refuses to abide by the terms of an 
agreement relating to the representation 
[e.g., fees].” 


5. Cmt. 9 notes that “[e]ven if the lawyer has 
been unfairly discharged by the client, a 
lawyer must take all reasonable steps to 
mitigate the consequences to the client.” 


 
3. No corresponding California discussion, 


but as to cmt. 4 see Fracasse v. Brent 
(1972) 6 Cal.3d 784,  494 P.2d 9,  100 
Cal.Rptr. 385. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4. See rule 3-700, Discussion ¶.1, which 


provides: “Subparagraph (A)(2) provides 
that “a member shall not withdraw from 
employment until the member has taken 
reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the 
clients.”  What such steps would include, 
of course, will vary according to the 
circumstances.  Absent special 
circumstances, “reasonable steps” do not 
include providing additional services to 
the client once the successor counsel has 
been employed and rule 3-700(D) has 
been satisfied.” 


5. No corresponding California discussion 
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MR 1.17: SALE OF LAW PRACTICE 
 
“A lawyer or a law firm may sell or purchase a 
law practice, or an area of practice, including 
good will, if the following conditions are 
satisfied: 


(a) The seller ceases to engage in the 
private practice of law, or in the area of 
practice that has been sold, [in the 
geographic area] [in the jurisdiction] (a 
jurisdiction may elect either version) in 
which the practice has been conducted; 


CAL. RULE 2-300. SALE OR PURCHASE OF A 
LAW PRACTICE OF A MEMBER, LIVING OR 
DECEASED 
 
All or substantially all of the law practice of a 
member, living or deceased, including 
goodwill, may be sold to another member or 
law firm subject to all the following conditions: 
 
No language corresponding to paragraph (a) 


1. Ethics 2000 proposed, and the House of 
Delegates adopted, an amendment to 
rule 1.17 that would allow sale of an “area 
of practice.” 


2. Question whether California would ever 
allow the breadth of restriction on practice 
(“jurisdiction,” which would encompass an 
entire state) as set out in paragraph (a). 
See CAL. B&P CODE 16602 [allowing a 
partner to agree he or she “will not carry 
on a similar business within a specified 
county or counties, city or cities, or a part 
thereof, where the partnership business 
has been transacted.” (emphasis added)]; 
CAL.RULE 1-500. 


MR 1.17(b) The entire practice, or the 
entire area of practice, is sold to one or 
more lawyers or law firms; 


No language corresponding to paragraph (b)   


MR 1.17(c) The seller gives written notice 
to each of the seller's clients regarding: 


(1) the proposed sale; 
(2) the client's right to retain other 
counsel or to take possession of the 
file; and 
(3) the fact that the client's consent to 
the transfer of the client's files will be 
presumed if the client does not take 
any action or does not otherwise 
object within ninety (90) days of 
receipt of the notice. 


If a client cannot be given notice, the 
representation of that client may be 
transferred to the purchaser only upon 
entry of an order so authorizing by a court 


CAL. RULE 2-300 (B) If the sale contemplates 
the transfer of responsibility for work not yet 
completed or responsibility for client files or 
information protected by Business and 
Professions Code section 6068, subdivision 
(e), then; 


(1) If the seller is deceased, or has a 
conservator or other person acting in a 
representative capacity, and no member has 
been appointed to act for the seller pursuant 
to Business and Professions Code section 
6180.5, then prior to the transfer; 


(a) the purchaser shall cause a written 
notice to be given to the client stating that 
the interest in the law practice is being 
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having jurisdiction. The seller may 
disclose to the court in camera 
information relating to the representation 
only to the extent necessary to obtain an 
order authorizing the transfer of a file. 


transferred to the purchaser;  that the 
client has the right to retain other counsel;  
that the client may take possession of any 
client papers and property, as required by 
rule 3-700(D);  and that if no response is 
received to the notification within 90 days 
of the sending of such notice, or in the 
event the client’s rights would be 
prejudiced by a failure to act during that 
time, the purchaser may act on behalf of 
the client until otherwise notified by the 
client.  Such notice shall comply with the 
requirements as set forth in rule 1-400(D) 
and any provisions relating to attorney-
client fee arrangements, and 
(b) the purchaser shall obtain the written 
consent of the client provided that such 
consent shall be presumed until otherwise 
notified by the client if no response is 
received to the notification specified in 
subparagraph (a) within 90 days of the 
date of the sending of such notification to 
the client’s last address as shown on the 
records of the seller, or the client’s rights 
would be prejudiced by a failure to act 
during such 90-day period. 


(2) In all other circumstances, not less than 
90 days prior to the transfer; 


(a) the seller, or the member appointed to 
act for the seller pursuant to  Business 
and Professions Code section 6180.5, 
shall cause a written notice to be given to 
the client stating that the interest in the 
law practice is being transferred to the 
purchaser;  that the client has the right to 
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retain other counsel;  that the client may 
take possession of any client papers and 
property, as required by rule 3-700(D);  
and that if no response is received to the 
notification within 90 days of the sending 
of such notice, the purchaser may act on 
behalf of the client until otherwise notified 
by the client.  Such notice shall comply 
with the requirements as set forth in rule 
1-400(D) and any provisions relating to 
attorney-client fee arrangements, and 
(b) the seller, or the member appointed to 
act for the seller pursuant to  Business 
and Professions Code section 6180.5, 
shall obtain the written consent of the 
client prior to the transfer provided that 
such consent shall be presumed until 
otherwise notified by the client if no 
response is received to the notification 
specified in subparagraph (a) within 90 
days of the date of the sending of such 
notification to the client’s last address as 
shown on the records of the seller. 


MR 1.17(d) The fees charged clients shall 
not be increased by reason of the sale.” 


CAL. RULE 2-300(A) Fees charged to clients 
shall not be increased solely by reason of 
such sale. 


 


 CAL. RULE 2-300(C) If substitution is required 
by the rules of a tribunal in which a matter is 
pending, all steps necessary to substitute a 
member shall be taken. 


CAL. RULE 2-300(D) All activity of a purchaser 
or potential purchaser under this rule shall be 
subject to compliance with rules 3-300 and 3-
310 where applicable. 


CAL. RULE 2-300(E) Confidential information 
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shall not be disclosed to a non-member in 
connection with a sale under this rule. 


CAL. RULE 2-300(F) Admission to or 
retirement from a law partnership or law 
corporation, retirement plans and similar 
arrangements, or sale of tangible assets of a 
law practice shall not be deemed a sale or 
purchase under this rule. 


 
MR 1.17 COMMENTS 
1. MR 1.17, cmt. 1, notes that “[t]he practice 


of law is a profession, not merely a 
business,” and that “[c]lients are not 
commodities that can be purchased an 
sold at will,” but that lawyers can obtain 
compensation for the reasonable value of 
a practice when ceasing the practice or 
area or practice. 


2. Cmt. 2 notes that “[t]he fact that a number 
of the seller’s clients decide not to be 
represented by the purchasers but take 
their matters elsewhere” is not a 
violation.”  Similarly, an unanticipated 
return to private practice is not a violation 
(e.g., judge who loses election). 


3. Cmt. 3 notes the requirement that seller 
stop private practice does not prohibit 
lawyer from employment in public agency 
or legal services entity. 


4. Cmt. 4 notes the rule applies to lawyer 
who retires from practice “within the 
jurisdiction,” so lawyer could move to 
another state to practice.  It also notes 
that large states may permit sale of 
practice coupled with movement to 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
4. No corresponding California discussion 
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different area of state. 
5. Cmt. 5 addresses the sale of an “area of 


practice,” and notes that “the lawyer must 
cease accepting any matters in the area 
of practice that has been sold, either as 
counsel or co-counsel or by assuming 
joint responsibility for a matter in 
connection with the division of a fee with 
another lawyer as would otherwise be 
permitted by Rule 1.5(e).” Lawyer can 
continue to practice within jurisdiction in 
areas of practice not sold. 


6. Cmt. 6 explains that the requirement of 
selling the entire practice or area of 
practice “protects those clients whose 
matters are less lucrative and who might 
find it difficult to secure other counsel …”  
No violation, however, if buyer cannot 
take some clients because of conflict. 


7. Cmt. 7 notes that preliminary discussions 
re sale do not violate MR 1.6, but 
“[p]roviding the purchaser access to 
client-specific information relating to the 
representation and to the file … requires 
client consent.”  Cmt. 7 further notes that 
If client does not respond within 90 days 
to written notice, consent is presumed. 


8. Cmt. 8 addresses situation when some 
clients cannot be given “actual notice” of 
the purchase.  Cmt. 8 notes that for such 
clients, the lawyer must obtain a court 
order, usually after an in camera 
proceeding to protect confidentiality, 
before transferring the file. 


9. Cmt. 9 notes that client autonomy, 
including right to discharge the lawyer, 


 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion, 


but note rule 3-700, Discussion ¶.2, which 
provides: “’All or substantially all of the 
law practice of a member’ means, for 
purposes of rule 2-300, that, for example, 
a member may retain one or two clients 
who have such a longstanding personal 
and professional relationship with the 
member that transfer of those clients’ files 
is not feasible.  Conversely, rule 2-300 is 
not intended to authorize the sale of a law 
practice in a piecemeal fashion except as 
may be required by subparagraph 
(B)(1)(a) or paragraph (D).” 


7. No corresponding California discussion, 
but note rule 3-700(E), which provides: 
“Confidential information shall not be 
disclosed to a non-member in connection 
with a sale under this rule.”  As to cmt. 7, 
see 3-700(B)(1)(b) and (B)(2)(b). 


8. No corresponding California discussion 
 
9. No corresponding California discussion 
 
10. See rule 3-700, Discussion ¶.1, which 


provides: “Paragraph (A) is intended to 
prohibit the purchaser from charging the 
former clients of the seller a higher fee 
than the purchaser is charging his or her 
existing clients.” 


11. See rule 3-700(D), which provides: “All 
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survive sale. 
10. Cmt. 10 notes that the buyer cannot 


finance the purchase through increased 
fees. 


11. Cmt. 11 notes that lawyers involved in 
sale of  practice are subject to ethical 
standards re involving another lawyer to 
represent a client, e.g.., seller must 
exercise competence in identifying buyer 
qualified to assume practice, and buyer 
must, inter alia, avoid disqualifying 
conflicts. 


12. Cmt. 12 notes that lawyers must comply 
with tribunal requirements for 
substitutions. 


13. Cmt. 13 discusses applicability of rule 
when a non-lawyer representative sells 
deceased lawyer’s practice: although it 
doesn’t apply to non-lawyer, the 
purchasing lawyer must comply. 


14. Cmt. 14 notes the rule does not apply to 
admission to or retirement from a law 
practice, nor to sale of tangible assets of 
the practice. 


15. Cmt. 15 notes the rule does not apply to 
transfers of legal representation between 
lawyers when no sale of practice.  


activity of a purchaser or potential 
purchaser under this rule shall be subject 
to compliance with rules 3-300 and 3-310 
where applicable.” 


12. No corresponding California discussion, 
but see rule 3-700(C), which provides: “If 
substitution is required by the rules of a 
tribunal in which a matter is pending, all 
steps necessary to substitute a member 
shall be taken.” 


13. See rule 3-700, Discussion ¶.3, which 
provides: “Payment of a fee to a non-
lawyer broker for arranging the sale or 
purchase of a law practice is governed by 
rule 1-320.” 


14. No corresponding California discussion, 
but note rule 3-700(F), which provides: 
“(F) Admission to or retirement from a law 
partnership or law corporation, retirement 
plans and similar arrangements, or sale of 
tangible assets of a law practice shall not 
be deemed a sale or purchase under this 
rule.” 


15. See rule 3-700, Discussion ¶.3, which 
provides in part: “Transfer of individual 
client matters, where permitted, is 
governed by rule 2- 200.” 
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MR 1.18: DUTIES TO PROSPECTIVE CLIENT 
 
“(a) A person who discusses with a lawyer the 
possibility of forming a client-lawyer 
relationship with respect to a matter is a 
prospective client.” 


 
 
No corresponding California rule or 
discussion 


 


MR 1.18(b) Even when no client-lawyer 
relationship ensues, a lawyer who has had 
discussions with a prospective client shall not 
use or reveal information learned in the 
consultation, except as Rule 1.9 would permit 
with respect to information of a former client.” 


No corresponding California rule or 
discussion 


1. See Evid. Code § 951, which defines 
“client” for purposes of the attorney-client 
privilege as one who consults with a 
lawyer, even if no attorney-client 
relationship results. 


MR 1.18(c) A lawyer subject to paragraph (b) 
shall not represent a client with interests 
materially adverse to those of a prospective 
client in the same or a substantially related 
matter if the lawyer received information from 
the prospective client that could be 
significantly harmful to that person in the 
matter, except as provided in paragraph (d). 
If a lawyer is disqualified from representation 
under this paragraph, no lawyer in a firm with 
which that lawyer is associated may 
knowingly undertake or continue 
representation in such a matter, except as 
provided in paragraph (d).” 


No corresponding California rule or 
discussion 


 


MR 1.18(d) When the lawyer has received 
disqualifying information as defined in 
paragraph (c), representation is permissible 
if:  


(1) both the affected client and the 
prospective client have given informed 
consent, confirmed in writing, or: 
(2) the lawyer who received the 
information took reasonable measures to 
avoid exposure to more disqualifying 


No corresponding California rule or 
discussion 
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information than was reasonably 
necessary to determine whether to 
represent the prospective client; and 
(i) the disqualified lawyer is timely 
screened from any participation in the 
matter and is apportioned no part of the 
fee therefrom; and 
(ii) written notice is promptly given to the 
prospective client.” 


 
MR 1.18 COMMENTS 
1. MR 1.18, cmt. 1, notes that “[a] lawyer’s 


discussions with a prospective client 
usually are limited in time and depth,” and 
so “prospective clients should receive 
some but not all of the protection afforded 
clients.” 


2. Cmt. 2 notes that “[a] person who 
communicates information unilaterally to 
a lawyer, without any reasonable 
expectation that the lawyer is willing to 
discuss the possibility of forming a client-
lawyer relationship, is not a ‘prospective 
client’” under paragraph (a). 


3. Cmt. 3 notes that where a prospective 
client has revealed information to allow 
the lawyer to determine whether there is a 
conflict, paragraph (b) prohibits the lawyer 
from using or revealing the information. 


4. Cmt. 4 notes that to avoid obtaining 
disqualifying information, “a lawyer 
considering whether or not to undertake a 
new matter should limit the initial 
interview to only such information as 
reasonably appears necessary for that 
purpose,” and notes that if a conflict 


 
 
No corresponding California discussion for 
any of the Comments to MR 1.18. 
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exists but consent is possible under MR 
1.7, “consent from all affected present or 
former clients must be obtained ….” 


5. Cmt. 5 states in part: “A lawyer may 
condition conversations with a 
prospective client on the person’s 
informed consent that no information 
disclosed during the consultation will 
prohibit the lawyer from representing a 
different client in the matter.” 


6. Cmt. 6 notes that even if there is no 
agreement under paragraph (c), a lawyer 
can represent a client adverse to the 
prospective client in the same matter 
“unless the lawyer has received from the 
prospective client information that could 
be significantly harmful if used in the 
matter.” 


7. Cmt. 7 notes that the prohibition imputed 
under (c) may be avoided under (d)(1) “if 
the lawyer obtains the informed consent, 
confirmed in writing, of both the 
prospective and affected clients,” or under 
(d)(2) with a timely screen of the 
disqualified lawyer. 


8. Cmt. 8 notes that notice “should be given 
as soon as practicable after the need for 
screening becomes apparent.” 


9. Cmt. 9 refers to MR 1.1 re lawyer’s duty 
of competence to prospective client, and 
to MR 1.15 re lawyer’s duties when such 
a client entrusts valuables or papers to 
the lawyer. 
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MR 2.1:ADVISOR 
 
“In representing a client, a lawyer shall 
exercise independent professional judgment 
and render candid advice. In rendering 
advice, a lawyer may refer not only to law but 
to other considerations such as moral, 
economic, social and political factors, that 
may be relevant to the client's situation.” 


 
 
No corresponding California rule or 
discussion 


1. See discussion re rule 3-110 in relation to 
MR 1.1, above.. 


2. Advice will usually be part of legal 
services provided to client. 


3. See also rule 3-210, discussed in relation 
to MR 1.2(d), above. 


 
MR 2.1 COMMENTS 
1. MR 2.1, Cmt. 1, notes that a client is 


entitled to “straightforward advice,” and 
concludes “a lawyer should not be 
deterred from giving candid advice by the 
prospect that the advice will be 
unpalatable to the client.” 


2. Cmt. 2 notes that “[p]urely technical legal 
advice can sometimes be inadequate,” 
and also states “It is proper for a lawyer to 
refer to relevant moral and ethical 
considerations in giving advice.” 


3. Cmt. 3 notes that strictly technical advice 
may be appropriate for “a client 
experienced in legal matters,” but the 
lawyer may need to indicate “that more 
may be involved than strictly legal 
considerations” when “a client 
inexperienced in legal matters.” 


4. Cmt. 4 notes that “[m]atters that go 
beyond strictly legal questions may also 
be in the domain of another profession,” 
but also notes that “a lawyer’s advice at 
its best often consists of recommending a 


 
 
No corresponding California discussion for 
any of the Comments to MR 2.1. 
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course of action in the face of conflicting 
recommendations of experts.” 


5. Cmt. 5 discusses that at times, “a lawyer 
may initiate advice to a client when doing 
so appears to be in the client’s interest,” 
and gives examples. 


   


MR 2.2: NONE   


   


MR 2.3: EVALUATION FOR USE BY THIRD 
PERSONS 
 
“(a) A lawyer may provide an evaluation of a 
matter affecting a client for the use of 
someone other than the client if the lawyer 
reasonably believes that making the 
evaluation is compatible with other aspects of 
the lawyer's relationship with the client.” 


 
 
 
No corresponding California rule or 
discussion for any paragraph of MR 2.3 


 


MR 2.3(b) When the lawyer knows or 
reasonably should know that the evaluation is 
likely to affect the client's interests materially 
and adversely, the lawyer shall not provide 
the evaluation unless the client gives 
informed consent.” 


  


MR 2.3(c) Except as disclosure is authorized 
in connection with a report of an evaluation, 
information relating to the evaluation is 
otherwise protected by Rule 1.6.” 


  


 
MR 2.3 COMMENTS 
1. MR 2.3, cmt. 1, identifies common 


situations that may trigger the rule. 
2. Cmt. 2 cautions that “[a] legal evaluation 


 
No corresponding California discussion for 
any of the Comments to MR 2.3. 
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should be distinguished from an 
investigation of a person with whom the 
lawyer does not have a client-lawyer 
relationship,” and explains “question is 
whether the lawyer is retained by the 
person whose affairs are being 
examined.”  Thus, “it is essential to 
identify the person by whom the lawyer is 
retained.” 


3. Cmt. 3 notes that when the evaluation is 
for the use or information of a third 
person, a legal duty may arise, but “[t]hat 
legal question is beyond the scope of this 
Rule.”  Cmt. 3 also cautions that the 
lawyer should ascertain whether making 
the evaluation “is compatible with other 
functions undertaken in behalf of the 
client.” 


4. Cmt. 4 discusses the scope of the 
investigation agreed to and notes that if 
the client does not cooperate, then “the 
lawyer’s obligations are determined by 
law, having reference to the terms of the 
client’s agreement and the surrounding 
circumstances,” but under no 
circumstances may the lawyer “knowingly 
make a false statement of material fact or 
law in providing an evaluation ….” 


5. Cmt. 5 notes in part that “[i]nformation 
relating to an evaluation is protected by 
Rule 1.6.” 


6. Cmt. 6 states: “When a question 
concerning the legal situation of a client 
arises at the instance of the client’s 
financial auditor and the question is 
referred to the lawyer, the lawyer’s 
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response may be made in accordance 
with procedures recognized in the legal 
profession,” and refers to ABA policy. 


   


MR 2.4: LAWYER SERVING AS THIRD-PARTY 
NEUTRAL 
“(a) A lawyer serves as a third-party neutral 
when the lawyer assists two or more persons 
who are not clients of the lawyer to reach a 
resolution of a dispute or other matter that 
has arisen between them. Service as a third-
party neutral may include service as an 
arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist 
the parties to resolve the matter.” 


CAL. RULE 1-710. MEMBER AS TEMPORARY 
JUDGE, REFEREE, OR COURT-APPOINTED 
ARBITRATOR 
 
A member who is serving as a temporary 
judge, referee, or court-appointed arbitrator, 
and is subject under the Code of Judicial 
Ethics to Canon 6D, shall comply with the 
terms of that canon. 


 


MR 2.4(b) A lawyer serving as a third-party 
neutral shall inform unrepresented parties 
that the lawyer is not representing them. 
When the lawyer knows or reasonably should 
know that a party does not understand the 
lawyer's role in the matter, the lawyer shall 
explain the difference between the lawyer's 
role as a third-party neutral and a lawyer's 
role as one who represents a client.” 


No corresponding California rule or 
discussion 


 


 
MR 2.4 COMMENTS 
1. MR 2.4, cmt. 1, defines a “third-party 


neutral” (“TPN”) as “a person, such as a 
mediator, arbitrator, conciliator or 
evaluator, who assists the parties, 
represented or unrepresented, in the 
resolution of a dispute or in the 
arrangement of a transaction.” 


2. Cmt. 2 notes that while the TPN role is 
not unique to lawyers, only they are 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
2. No corresponding California discussion, 


but see rule 1-710, which requires 
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allowed in some court-connected 
contexts, and notes that lawyers may be 
subject to various court rules and ethics 
codes when functioning as a TPN. 


3. Cmt. 3 elaborates on paragraph (b) and 
cautions that a lawyer TPN must be 
careful to avoid confusing the parties 
about the lawyer’s role.  Cmt. 3 
concludes: “The extent of disclosure 
required under this paragraph will depend 
on the particular parties involved and the 
subject matter of the proceeding, as well 
as the particular features of the dispute-
resolution process selected.” 


4. Cmt. 4 states that conflict situations 
involving a lawyer serving as a TPN are 
governed by MR 1.12. 


5. Cmt. 5 notes that lawyers who represent 
clients in dispute resolution processes are 
governed by the Rules of Professional 
Conduct.  Concerning duty of candor, in 
binding arbitration, MR 3.3 applies; for 
other TPNs, MR 4.1 governs. 


members serving as TPNs to comply with 
judicial canons. 


 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
5. No corresponding California discussion, 


but note Rule 1-710, Discussion ¶.1 that 
provides: “This rule is intended to permit 
the State Bar to discipline members who 
violate applicable portions of the Code of 
Judicial Ethics while acting in a judicial 
capacity pursuant to an order or 
appointment by a court.” 


   


   


 
MR 3.1: MERITORIOUS CLAIMS AND 
CONTENTIONS 
 
“A lawyer shall not bring or defend a 
proceeding, or assert or controvert an issue 
therein, unless there is a basis in law and fact 
for doing so that is not frivolous, which 
includes a good faith argument for an 


CAL. RULE 3-200. PROHIBITED OBJECTIVES OF 
EMPLOYMENT 


“A member shall not seek, accept, or 
continue employment if the member knows or 
should know that the objective of such 
employment is: 


(A) To bring an action, conduct a defense, 
assert a position in litigation, or take an 


 
 
1. The second sentence in MR 3.1 finds its 


counterpart in the last clause of § 
6068(c). 


2. MR 3.1, cmt. 1, recognizes that “in 
determining the proper scope of 
advocacy, account must be taken of the 
law’s ambiguities and potential for 
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extension, modification or reversal of existing 
law. A lawyer for the defendant in a criminal 
proceeding, or the respondent in a 
proceeding that could result in incarceration, 
may nevertheless so defend the proceeding 
as to require that every element of the case 
be established.” 


appeal, without probable cause and for the 
purpose of harassing or maliciously injuring 
any person;  or 


(B) To present a claim or defense in litigation 
that is not warranted under existing law, 
unless it can be supported by a good faith 
argument for an extension, modification, or 
reversal of such existing law.” 
 
CAL. B&P CODE §6068(c), (g). DUTIES OF 
ATTORNEY 
 
“It is the duty of an attorney to do all of the 
following:  


*     *     * 
(c) To counsel or maintain such actions, 
proceedings, or defenses only as appear to 
him or her legal or just, except the defense of 
a person charged with a public offense. 
*     *     * 
(g) Not to encourage either the 
commencement or the continuance of an 
action or proceeding from any corrupt motive 
of passion or interest.” 


change.” 
3. MR 3.1, cmt. 3, recognizes that the rule is 


subordinate to federal or state 
constitutional law concerning a 
defendant’s rights in a criminal matter. 


4. Both MR 3.1 and rule 3-200 provide a 
lawyer may make a good faith argument 
for an extension, modification, or reversal 
of such existing law. 
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MR 3.1 COMMENTS 
1. MR 3.1, cmt. 1 notes “[t]he advocate has 


a duty to use legal procedure for the 
fullest benefit of the client’s cause, but 
also a duty not to abuse legal procedure,” 
but also notes “the law is not always 
clear,” and “account must be taken of the 
law’s ambiguities and potential for 
change.” 


2. Cmt. 2 provides in part: “What is required 
of lawyers … is that they inform 
themselves about the facts of their clients’ 
cases and the applicable law and 
determine that they can make good faith 
arguments in support of their clients’ 
positions. Such action is not frivolous 
even though the lawyer believes that the 
client’s position ultimately will not prevail.” 


3. Cmt. 3 notes that the rule is subordinate 
to constitutional law that allows a lawyer 
to assist a criminal defendant by 
presenting a claim or contention the rule 
prohibits. 


 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
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MR 3.2: EXPEDITING LITIGATION 
 
“A lawyer shall make reasonable efforts to 
expedite litigation consistent with the 
interests of the client.” 


CAL. B&P CODE §6128. DECEIT, COLLUSION, 
DELAY OF SUIT AND IMPROPER RECEIPT OF 
MONEY AS MISDEMEANOR  
Every attorney is guilty of a misdemeanor 
who either: 


*     *     * 
(b) Willfully delays his client's suit with a view 
to his own gain. 


1. Although § 6128(b) does not track the 
language of MR 3.2 (a prohibition on 
willful delay is not the same as an 
affirmative duty to “expedite”), California 
does appear to be concerned with delay 
in litigation. 


MR 3.2 COMMENTS 
1. MR 3.2, cmt. 1, states “dilatory practices 


bring the administration of justice into 
disrepute,” and notes that to determine 
whether an action is proper, “[t]he 
question is whether a competent lawyer 
acting in good faith would regard the 
course of action as having some 
substantial purpose other than delay.” 


 
1. No corresponding California discussion 
 


 


   


 
MR 3.3: CANDOR TOWARD THE TRIBUNAL 
 
“a) A lawyer shall not knowingly: 


(1) make a false statement of fact or law 
to a tribunal or fail to correct a false 
statement of material fact or law 
previously made to the tribunal by the 
lawyer; 
(2) fail to disclose to the tribunal legal 
authority in the controlling jurisdiction 
known to the lawyer to be directly adverse 
to the position of the client and not 
disclosed by opposing counsel; or 


 


CAL. RULE 5-200. TRIAL CONDUCT 
 
“In presenting a matter to a tribunal, a 
member: 
(A) Shall employ, for the purpose of 
maintaining the causes confided to the 
member such means only as are consistent 
with truth; 
(B) Shall not seek to mislead the judge, 
judicial officer, or jury by an artifice or false 
statement of fact or law; 
(C) Shall not intentionally misquote to a 
tribunal the language of a book, statute, or 
decision; 
(D) Shall not, knowing its invalidity, cite as 
authority a decision that has been overruled 
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or a statute that has been repealed or 
declared unconstitutional;  and 
(E) Shall not assert personal knowledge of 
the facts at issue, except when testifying as a 
witness.” 
 
CAL. B&P CODE §6068(d). DUTIES OF 
ATTORNEY 
It is the duty of an attorney …:  


*     *     * 
(d) To employ, for the purpose of maintaining 
the causes confided to him or her such 
means only as are consistent with truth, and 
never to seek to mislead the judge or any 
judicial officer by an artifice or false statement 
of fact or law. 


MR 3.3(a)(3) offer evidence that the 
lawyer knows to be false. If a lawyer, the 
lawyer’s client, or a witness called by the 
lawyer, has offered material evidence and 
the lawyer comes to know of its falsity, 
the lawyer shall take reasonable remedial 
measures, including, if necessary, 
disclosure to the tribunal. A lawyer may 
refuse to offer evidence, other than the 
testimony of a defendant in a criminal 
matter, that the lawyer reasonably 
believes is false.” 


There is no corresponding rule in California 
requiring a lawyer to take remedial measures 
if the lawyer learns that his client or one of his 
witnesses has offered false material 
evidence, but see CAL. RULE 5-200 & CAL. 
B&P CODE § 6068(d), above, and CAL. RULE 
5-220, in NOTES & COMMENTS. 


1. CAL. RULE 5-220. SUPPRESSION OF 
EVIDENCE  


“A member shall not suppress any 
evidence that the member or the 
member’s client has a legal obligation to 
reveal or to produce.” 


MR 3.3(b) A lawyer who represents a client in 
an adjudicative proceeding and who knows 
that a person intends to engage, is engaging 
or has engaged in criminal or fraudulent 
conduct related to the proceeding shall take 
reasonable remedial measures, including, if 
necessary, disclosure to the tribunal.” 


No corresponding California rule or 
discussion, but see CAL. B&P CODE § 
6128(a), in NOTES & COMMENTS.. 


1. CAL. B&P CODE § 6128. DECEIT, 
COLLUSION, DELAY OF SUIT AND IMPROPER 
RECEIPT OF MONEY AS MISDEMEANOR  


“Every attorney is guilty of a 
misdemeanor who either:  
(a) Is guilty of any deceit or collusion, or 
consents to any deceit or collusion, with 
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intent to deceive the court or any party.” 


MR 3.3(c) The duties stated in paragraphs 
(a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance 
requires disclosure of information otherwise 
protected by Rule 1.6.” 


No corresponding California rule or 
discussion 


 


   


MR 3.3(d) In an ex parte proceeding, a 
lawyer shall inform the tribunal of all material 
facts known to the lawyer that will enable the 
tribunal to make an informed decision, 
whether or not the facts are adverse.” 


CAL. RULE 5-300. CONTACT WITH OFFICIALS 
*     *    * 


“(B) A member shall not directly or indirectly 
communicate with or argue to a judge or 
judicial officer upon the merits of a contested 
matter pending before such judge or judicial 
officer, except: 


(1) In open court;  or 
(2) With the consent of all other counsel 
in such matter;  or 
(3) In the presence of all other counsel in 
such matter;  or 
(4) In writing with a copy thereof furnished 
to such other counsel;  or 
(5) In ex parte matters.” 


1. MR 3.3(d) imposes on the lawyer a 
special duty of candor in ex parte 
proceedings to ensure the judge makes 
an informed decision.  Rule 5-300(B)(5) 
simply permits a lawyer to communicate 
with a judge in an ex parte matter. 


 
MR 3.3 COMMENTS 
1. MR 3.3, cmt. 1, applies to lawyers before 


a tribunal or in an ancillary proceeding of 
the tribunal (e.g., deposition). 


2. Cmt. 2 states in part that “although a 
lawyer in an adversary proceeding is not 
required to present an impartial exposition 
of the law or to vouch for the evidence 
submitted in a cause, the lawyer must not 
allow the tribunal to be misled by false 
statements of law or fact or evidence that 


 
 
1. No corresponding California discussion 
 
 
2. No corresponding California discussion 
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the lawyer knows to be false.” 
3. Cmt. 3 notes that although most litigation 


documents present assertions by the 
client and thus do not require the lawyer’s 
personal knowledge, “an assertion 
purporting to be on the lawyer’s own 
knowledge, as in an affidavit by the 
lawyer or in a statement in open court, 
may properly be made only when the 
lawyer knows the assertion is true or 
believes it to be true on the basis of a 
reasonably diligent inquiry,” and cross-
references MR 1.2(d) [prohibits 
counseling client fraud] and MR 8.4(b) 
[prohibits lawyer’s criminal act reflecting 
dishonesty, etc.] 


4. Cmt. 4 states: “Legal argument based on 
a knowingly false representation of law 
constitutes dishonesty toward the 
tribunal,” and elaborates on 3.3(a)(2). 


5. Cmt. 5 addresses 3.3(a)(3) [offering false 
evidence] and notes the “duty is premised 
on the lawyer’s obligation as an officer of 
the court to prevent the trier of fact from 
being misled by false  evidence.” 


6. Cmt. 6 addresses the client who intends 
to testify falsely or introduce false 
evidence.  If the lawyer fails to persuade 
the client otherwise, “and the lawyer 
continues to represent the client, the 
lawyer must refuse to offer the false 
evidence.”  Cmt. 6 also states that if only 
part of the testimony is false, the lawyer 
may call the witness but “may not elicit or 
otherwise permit the witness to present 
the testimony ….” 


 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
6. No corresponding California discussion 
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7. Cmt. 7 notes that 3.3(a) and (b) also 
apply to criminal defense counsel, but 
where a jurisdiction requires counsel “to 
present the accused as a witness or to 
give a narrative statement if the accused 
so desires,” that law supersedes the rule. 


8. Cmt. 8 states: “A lawyer’s reasonable 
belief that evidence is false does not 
preclude its presentation to the trier of 
fact. A lawyer’s knowledge that evidence 
is false, however, can be inferred from the 
circumstances,” and while doubts should 
be resolved in the client’s favor, “the 
lawyer cannot ignore an obvious 
falsehood.” 


9. Cmt. 9 notes that while 3.3(a)(3) only 
prohibits the lawyer from offering 
evidence he knows is false, “it permits the 
lawyer to refuse to offer testimony or 
other proof that the lawyer reasonably 
believes is false,” (Emphasis added), but 
this does not apply when representing a 
criminal defendant. 


10. Cmt.s 10 and 11 address remedial 
measures.  Cmt. 10 notes that if the 
lawyer learns that evidence or testimony 
already offered is false, he “must take 
reasonable remedial measures.”  Cmt. 10 
provides the lawyer must first remonstrate 
with the client, but if that fails, seek to 
withdraw, but if not allowed or if it “will not 
undo the effect of the false evidence, the 
advocate must make such disclosure to 
the tribunal as is reasonably necessary to 
remedy the situation, even if doing so 
requires the lawyer to reveal information 


 
 
7. No corresponding California discussion 
 
 
 
 
 
8. No corresponding California discussion 
 
 
 
 
 
 
 
 
9. No corresponding California discussion 
 
 
 
 
 
 
 
10. No corresponding California discussion 
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that otherwise would be protected by Rule 
1.6.” 


11. Cmt. 11 observes that “disclosure of a 
client’s false testimony can result in grave 
consequences to the client” (e.g., 
prosecution for perjury), but that “the 
alternative is that the lawyer cooperate in 
deceiving the court, thereby subverting 
the truth-finding process which the 
adversary system is designed to 
implement.”  Cmt. 11 also explains that 
unless the lawyer can disclose, the client 
can reject the lawyer’s advice and “in 
effect coerce the lawyer into being a party 
to fraud on the court.” 


12. Cmt. 12 explains the rationale underlying 
3.3(b), i.e., that “Lawyers have a special 
obligation to protect a tribunal against 
criminal or fraudulent conduct that 
undermines the integrity of the 
adjudicative process, such as bribing, 
intimidating or otherwise unlawfully 
communicating with a witness, juror, court 
official or other participant in the 
proceeding,” etc. 


13. Cmt. 13 notes that “[t]he conclusion of the 
proceeding is a reasonably definite point 
for the termination of the obligation” to 
rectify false evidence, statements or 
testimony. 


14. Cmt. 14 notes that in an ex parte 
proceeding, “[t]he judge has an 
affirmative responsibility to accord the 
absent party just consideration. The 
lawyer for the represented party has the 
correlative duty to make disclosures of 


 
 
 
 
 
11. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
12. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
13. No corresponding California discussion 
 
 
 
 
14. No corresponding California discussion 
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material facts known to the lawyer and 
that the lawyer reasonably believes are 
necessary to an informed decision.” 


15. Cmt. 15 notes that although a lawyer 
does not necessarily have to withdraw 
from representing a client who will be 
adversely affected by his candor, the 
lawyer may be required under MR 1.16(a) 
to seek to withdraw “if the lawyer’s 
compliance with this Rule’s duty of candor 
results in such an extreme deterioration of 
the client-lawyer relationship that the 
lawyer can no longer competently 
represent the client.” 


 
 
 
 
 
 
15. No corresponding California discussion 
 


   


 
MR 3.4: FAIRNESS TO OPPOSING PARTY AND 
COUNSEL 
 
“A lawyer shall not: 
(a) unlawfully obstruct another party's access 
to evidence or unlawfully alter, destroy or 
conceal a document or other material having 
potential evidentiary value. A lawyer shall not 
counsel or assist another person to do any 
such act;” 


CAL. RULE 5-220. SUPPRESSION OF EVIDENCE 
 
“A member shall not suppress any evidence 
that the member or the member’s client has a 
legal obligation to reveal or to produce.” 
 
CAL. B&P CODE §6068(d). DUTIES OF 
ATTORNEY 
“It is the duty of an attorney …:  


*     *     * 
(d) To employ, for the purpose of maintaining 
the causes confided to him or her such 
means only as are consistent with truth, and 
never to seek to mislead the judge or any 
judicial officer by an artifice or false statement 
of fact or law.” 


 


MR 3.4(b) falsify evidence, counsel or assist 
a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by 


CAL. RULE 5-310. PROHIBITED CONTACT WITH 
WITNESSES 
A member shall not: 


1. See also CAL. B&P CODE § 6068(d). 
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law;” *     *     * 
“(B) Directly or indirectly pay, offer to pay, or 
acquiesce in the payment of compensation to 
a witness contingent upon the content of the 
witness’s testimony or the outcome of the 
case.  Except where prohibited by law, a 
member may advance, guarantee, or 
acquiesce in the payment of: 


(1) Expenses reasonably incurred by a 
witness in attending or testifying. 
(2) Reasonable compensation to a 
witness for loss of time in attending or 
testifying. 
(3) A reasonable fee for the professional 
services of an expert witness.” 


MR 3.4(c) knowingly disobey an obligation 
under the rules of a tribunal, except for an 
open refusal based on an assertion that no 
valid obligation exists;” 


CAL. B&P CODE §6068(b). DUTIES OF 
ATTORNEY 
“It is the duty of an attorney to do all of the 
following:  


*     *     * 
(b) To maintain the respect due to the courts 
of justice and judicial officers.” 


 


MR 3.4(d) in pretrial procedure, make a 
frivolous discovery request or fail to make 
reasonably diligent effort to comply with a 
legally proper discovery request by an 
opposing party;” 


No corresponding California rule or 
discussion 


 


MR 3.4(e) in trial, allude to any matter that 
the lawyer does not reasonably believe is 
relevant or that will not be supported by 
admissible evidence, assert personal 
knowledge of facts in issue except when 
testifying as a witness, or state a personal 
opinion as to the justness of a cause, the 
credibility of a witness, the culpability of a civil 


CAL. RULE 5-200. TRIAL CONDUCT 
 
“In presenting a matter to a tribunal, a 
member: 
(A) Shall employ, for the purpose of 
maintaining the causes confided to the 
member such means only as are consistent 
with truth; 
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litigant or the guilt or innocence of an 
accused; or 


(B) Shall not seek to mislead the judge, 
judicial officer, or jury by an artifice or false 
statement of fact or law; 


*     *    * 
(E) Shall not assert personal knowledge of 
the facts at issue, except when testifying as a 
witness.” 


MR 3.4(f) request a person other than a client 
to refrain from voluntarily giving relevant 
information to another party unless: 


(1) the person is a relative or an 
employee or other agent of a client; and 
(2) the lawyer reasonably believes that 
the person's interests will not be 
adversely affected by refraining from 
giving such information.” 


CAL. RULE 5-310. PROHIBITED CONTACT WITH 
WITNESSES 
“A member shall not: 


(A) Advise or directly or indirectly cause a 
person to secrete himself or herself or to 
leave the jurisdiction of a tribunal for the 
purpose of making that person unavailable as 
a witness therein.” 


1. See also CAL. RULE 5-220 (“Suppression 
of Evidence”) 


 
MR 3.4 COMMENTS 
1. MR 3.4, cmt. 1 notes that although 


evidence is “marshaled competitively,” 
“[f]air competition in the adversary system 
is secured by prohibitions against 
destruction or concealment of evidence,” 
etc. 


2. Cmt. 2 notes that the opposing party’s 
right to obtain evidence through discovery 
is important, so paragraph (a) prohibits 
destruction or falsifying of evidence.  Cmt. 
2 also states that 3.4(a) applies to 
computerized information.  Finally, cmt. 2 
also notes that applicable law may allow 
lawyer to take possession of physical 
evidence of client crimes for limited 
examination and may require the lawyer 
to turn it over to authorities. 


3. Cmt. 3 notes that under 3.4(b), “it is not 


 
 
1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
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improper to pay a witness’s expenses or 
to compensate an expert on terms 
permitted by law.,” though in most 
jurisdictions, cannot pay witness for 
testifying or expert a contingent fee. 


4. Cmt. 4 notes that 3.4(f) allows lawyer to 
advise clients to refrain from giving 
information to a third party. 


 
 
 
 
 
4. No corresponding California discussion 


   


MR 3.5: IMPARTIALITY AND DECORUM OF THE 
TRIBUNAL 
 
“A lawyer shall not: 
 
(a) seek to influence a judge, juror, 
prospective juror or other official by means 
prohibited by law;” 


CAL. RULE 5-300(A). CONTACT WITH 
OFFICIALS 
“(A) A member shall not directly or indirectly 
give or lend anything of value to a judge, 
official, or employee of a tribunal unless the 
personal or family relationship between the 
member and the judge, official, or employee 
is such that gifts are customarily given and 
exchanged.  Nothing contained in this rule 
shall prohibit a member from contributing to 
the campaign fund of a judge running for 
election or confirmation pursuant to 
applicable law pertaining to such 
contributions. 


 


MR 3.5(b) communicate ex parte with such a 
person during the proceeding unless 
authorized to do so by law or court order;” 


CAL. RULE 5-300 (B) A member shall not 
directly or indirectly communicate with or 
argue to a judge or judicial officer upon the 
merits of a contested matter pending before 
such judge or judicial officer, except: 


(1) In open court;  or 
(2) With the consent of all other counsel 
in such matter;  or 
(3) In the presence of all other counsel in 
such matter;  or 
(4) In writing with a copy thereof furnished 
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to such other counsel;  or 
(5) In ex parte matters. 


(C) As used in this rule, “judge” and “judicial 
officer” shall include law clerks, research 
attorneys, or other court personnel who 
participate in the decision-making process.” 


MR 3.5(c) communicate with a juror or 
prospective juror after discharge of the jury if: 
(1) the communication is prohibited by law or 
court order; 
(2) the juror has made known to the lawyer a 
desire not to communicate; or 
(3) the communication involves 
misrepresentation, coercion, duress or 
harassment; or” 


CAL. RULE 5-320. CONTACT WITH JURORS 
 
(A) A member connected with a case shall 
not communicate directly or indirectly with 
anyone the member knows to be a member 
of the venire from which the jury will be 
selected for trial of that case. 
(B) During trial a member connected with the 
case shall not communicate directly or 
indirectly with any juror. 
(C) During trial a member who is not 
connected with the case shall not 
communicate directly or indirectly concerning 
the case with anyone the member knows is a 
juror in the case. 
(D) After discharge of the jury from further 
consideration of a case a member shall not 
ask questions of or make comments to a 
member of that jury that are intended to 
harass or embarrass the juror or to influence 
the juror’s actions in future jury service. 
(E) A member shall not directly or indirectly 
conduct an out of court investigation of a 
person who is either a member of the venire 
or a juror in a manner likely to influence the 
state of mind of such person in connection 
with present or future jury service. 
(F) All restrictions imposed by this rule also 
apply to communications with, or 


 


RRC - Chart - Compare MR to Cal Rules - REV (031705) - 3COL.doc Page 114 of 194 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 


ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


investigations of, members of the family of a 
person who is either a member of the venire 
or a juror. 
(G) A member shall reveal promptly to the 
court improper conduct by a person who is 
either a member of a venire or a juror, or by 
another toward a person who is either a 
member of a venire or a juror or a member of 
his or her family, of which the member has 
knowledge. 
(H) This rule does not prohibit a member from 
communicating with persons who are 
members of a venire or jurors as a part of the 
official proceedings. 
(I) For purposes of this rule, “juror” means 
any empaneled, discharged, or excused 
juror. 


MR 3.5(d) engage in conduct intended to 
disrupt a tribunal.” 


No corresponding California rule or 
discussion 


 


 
MR 3.5 COMMENTS 
1. MR 3.5, cmt. 1 notes that “[m]any forms 


of improper influence upon a tribunal are 
proscribed by criminal law,” and MR 3.5 
requires a lawyer to avoid violations. 


2. Cmt. 2 simply recites the prohibition on ex 
parte contact with persons having an 
official capacity in the proceeding. 


3. Cmt. 3 states a lawyer may contact a 
juror after the jury has been discharged, 
unless prohibited by law or court order. 


4. Cmt. 4 states, inter alia, that “[r]efraining 
from abusive or obstreperous conduct is a 
corollary of the advocate’s right to speak 
on behalf of litigants,” and that lawyer’s 
should not reciprocate a judge’s abuse, 


 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion 
 
 
3. No corresponding California discussion 
 
 
4. No corresponding California discussion 
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instead preserving the record for 
subsequent review. 


5. Cmt. 5 notes the duty to refrain from 
disruptive conduct applies to depositions 
as well. 


 
 
5. No corresponding California discussion 
 


   


MR 3.6: TRIAL PUBLICITY 
 
“(a) A lawyer who is participating or has 
participated in the investigation or litigation of 
a matter shall not make an extrajudicial 
statement that the lawyer knows or 
reasonably should know will be disseminated 
by means of public communication and will 
have a substantial likelihood of materially 
prejudicing an adjudicative proceeding in the 
matter.” 


CAL. RULE 5-120. TRIAL PUBLICITY 
 
“(A) A member who is participating or has 
participated in the investigation or litigation of 
a matter shall not make an extrajudicial 
statement that a reasonable person would 
expect to be disseminated by means of public 
communication if the member knows or 
reasonably should know that it will have a 
substantial likelihood of materially prejudicing 
an adjudicative proceeding in the matter. 


 


MR 3.6(b) Notwithstanding paragraph (a), a 
lawyer may state: 
 
(1) the claim, offense or defense involved 
and, except when prohibited by law, the 
identity of the persons involved; 
(2) information contained in a public record; 
(3) that an investigation of a matter is in 
progress; 
(4) the scheduling or result of any step in 
litigation; 
(5) a request for assistance in obtaining 
evidence and information necessary thereto; 
(6) a warning of danger concerning the 
behavior of a person involved, when there is 
reason to believe that there exists the 
likelihood of substantial harm to an individual 
or to the public interest; and 


CAL. RULE 5-120(B) Notwithstanding 
paragraph (A), a member may state: 
 
(1) the claim, offense or defense involved 
and, except when prohibited by law, the 
identity of the persons involved; 
(2) the information contained in a public 
record; 
(3) that an investigation of the matter is in 
progress; 
(4) the scheduling or result of any step in 
litigation; 
(5) a request for assistance in obtaining 
evidence and information necessary thereto; 
(6) a warning of danger concerning the 
behavior of a person involved, when there is 
reason to believe that there exists the 
likelihood of substantial harm to an individual 
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(7) in a criminal case, in addition to 
subparagraphs (1) through (6): 


(i) the identity, residence, occupation and 
family status of the accused; 
(ii) if the accused has not been 
apprehended, information necessary to 
aid in apprehension of that person; 
(iii) the fact, time and place of arrest; and 
(iv) the identity of investigating and 
arresting officers or agencies and the 
length of the investigation.” 


or the public interest;  and 
(7) in a criminal case, in addition to 
subparagraphs (1) through (6): 


(a) the identity, residence, occupation, 
and family status of the accused; 
(b) if the accused has not been 
apprehended, information necessary to 
aid in apprehension of that person; 
(c) the fact, time, and place of arrest;  and 
(d) the identity of investigating and 
arresting officers or agencies and the 
length of the investigation. 


MR 3.6(c) Notwithstanding paragraph (a), a 
lawyer may make a statement that a 
reasonable lawyer would believe is required 
to protect a client from the substantial undue 
prejudicial effect of recent publicity not 
initiated by the lawyer or the lawyer's client. A 
statement made pursuant to this paragraph 
shall be limited to such information as is 
necessary to mitigate the recent adverse 
publicity.” 


CAL. RULE 5-120(C) Notwithstanding 
paragraph (A), a member may make a 
statement that a reasonable member would 
believe is required to protect a client from the 
substantial undue prejudicial effect of recent 
publicity not initiated by the member or the 
member’s client.  A statement made pursuant 
to this paragraph shall be limited to such 
information as is necessary to mitigate the 
recent adverse publicity.” 


 


MR 3.6(d) No lawyer associated in a firm or 
government agency with a lawyer subject to 
paragraph (a) shall make a statement 
prohibited by paragraph (a).” 


No corresponding California rule or 
discussion, but CAL. RULE 5-120, Discussion 
states: “Paragraph (A) is intended to apply to 
statements made by or on behalf of the 
member.” (emphasis added) 
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MR 3.6 COMMENTS 
1. MR 3.6, cmt. 1, states: “Preserving the 


right to a fair trial necessarily entails some 
curtailment of the information that may be 
disseminated about a party prior to trial, 
particularly where trial by jury is involved,” 
and discusses several considerations in 
striking a balance between the right to a 
fair trial and the right of free expression. 


2. Cmt. 2 recognizes special confidentiality 
rules for some proceedings (e.g., 
juvenile), and notes MR 3.4(c) requires 
compliance with such rules. 


3. Cmt. 3 notes “the rule applies only to 
lawyers who are, or who have been 
involved in the investigation or litigation of 
a case, and their associates.” 


4. Cmt. 4 elaborates on paragraph (b), 
which identifies statements that ordinarily 
would not cause a “substantial likelihood 
of material prejudice,” and notes it “is not 
intended to be an exhaustive listing of the 
subjects ….” 


5. Cmt. 5 lists six “subjects that are more 
likely than not to have a material 
prejudicial effect on a proceeding, 
particularly when they refer to a civil 
matter triable to a jury, a criminal matter, 
or any other proceeding that could result 
in incarceration.”  These relate to: (1) 
“character, credibility, reputation or 
criminal record of a party …” (2) in a 
criminal case, “the possibility of a plea of 
guilty,” etc.; (3) “the performance or 
results of any examination or test,” etc.; 
(4) “any opinion as to the guilt or 


 
1. No corresponding California discussion 
 
 
2. No corresponding California discussion, 


but see CAL. RULE 5-120, DISCUSSION 
¶.2, which list factors for determining a 
violation of 5-120, including: “(3) whether 
the extrajudicial statement violates a … 
special rule of confidentiality (for example, 
in juvenile … proceedings)” 


 
 
3. No corresponding California discussion, 


but CAL. RULE 5-120, DISCUSSION ¶.1 
provides: “5-120 is intended to apply 
equally to prosecutors and criminal 
defense counsel.” 


4. See CAL. RULE 5-120, DISCUSSION ¶.2, 
which provides: “Whether an extrajudicial 
statement violates rule 5-120 depends on 
many factors, including:  (1) whether the 
extrajudicial statement presents 
information clearly inadmissible as 
evidence in the matter for the purpose of 
proving or disproving a material fact in 
issue;  (2) whether the extrajudicial 
statement presents information the 
member knows is false, deceptive, or the 
use of which would violate Business and 
Professions Code section 6068(d);  (3) 
whether the extrajudicial statement 
violates a lawful “gag” order, or protective 
order, statute, rule of court, or special rule 
of confidentiality (for example, in juvenile, 
domestic, mental disability, and certain 
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innocence of a defendant or suspect in a 
criminal case …”; (5) “information that the 
lawyer knows or reasonably should know 
is likely to be inadmissible as evidence in 
a trial and that would, if disclosed, create 
a substantial risk of prejudicing an 
impartial trial”; and (6) “the fact that a 
defendant has been charged with a crime, 
unless there is included therein a 
statement explaining that the charge is 
merely an accusation and that the 
defendant is presumed innocent until and 
unless proven guilty.” 


6. Cmt. 6 notes that criminal jury trials are 
most sensitive to extrajudicial speech, 
civil trials less so, and non-jury hearings 
and arbitrations may even be less 
affected. 


7. Cmt. 7 elaborates on 3.6(c), noting that 
otherwise questionable statements under 
the rule “may be permissible when they 
are made in response to statements 
made publicly by another party, another 
party’s lawyer, or third persons, where a 
reasonable lawyer would believe a public 
response is required in order to avoid 
prejudice to the lawyer’s client.” 


criminal proceedings);  and (4) the timing 
of the statement.” 


5. No corresponding California discussion, 
but see CAL. RULE 5-120, DISCUSSION 
¶.2, discussed in 4, above. 


 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
7. No corresponding California discussion 
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MR 3.7: LAWYER AS WITNESS 
 
“(a) A lawyer shall not act as advocate at a 
trial in which the lawyer is likely to be a 
necessary witness unless: 


(1) the testimony relates to an 
uncontested issue; 
(2) the testimony relates to the nature 
and value of legal services rendered in 
the case; or 
(3) disqualification of the lawyer would 
work substantial hardship on the client.” 


CAL. RULE 5-210. MEMBER AS WITNESS 
 
A member shall not act as an advocate 
before a jury which will hear testimony from 
the member unless: 


(A) The testimony relates to an 
uncontested matter;  or 
(B) The testimony relates to the nature 
and value of legal services rendered in 
the case;  or 
(C) The member has the informed, written 
consent of the client.  If the member 
represents the People or a governmental 
entity, the consent shall be obtained from 
the head of the office or a designee of the 
head of the office by which the member is 
employed and shall be consistent with 
principles of recusal. 


1. MR 3.7 applies to both bench and jury 
trials; rule 5-210 applies only to jury trials. 


2. Unlike MR 3.7, rule 5-210(C) allows a 
lawyer to testify with the informed written 
consent of the client. 


3. Note: Rule 5-210(C) appears to address 
only one of the concerns inherent in the 
prohibition on a lawyer as a witness, i.e., 
that it may create a conflict of interest with 
the client.  Accordingly, the client’s 
consent will obviate the problem. 


4. However, MR 3.7, cmt. 2, notes that the 
opposing party also has a valid objection: 
“The opposing party has proper objection 
where the combination of roles may 
prejudice that party’s rights in the 
litigation. A witness is required to testify 
on the basis of personal knowledge, while 
an advocate is expected to explain and 
comment on evidence given by others. It 
may not be clear whether a statement by 
an advocate-witness should be taken as 
proof or as an analysis of the proof.” 


MR 3.7(b) A lawyer may act as advocate in a 
trial in which another lawyer in the lawyer's 
firm is likely to be called as a witness unless 
precluded from doing so by Rule 1.7 or Rule 
1.9.” 


CAL. RULE 5-210 DISCUSSION: No 
corresponding California rule or discussion, 
but the Discussion to rule 5-210 states: “Rule 
5-210 is not intended to apply to 
circumstances in which a lawyer in an 
advocate’s firm will be a witness.” 
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MR 3.7 COMMENTS 
1. MR 3.7, cmt. 1 notes that combining roles 


of advocate and witness can prejudice the 
tribunal and opponent, and cause a 
conflict of interest with the client. 


2. Cmt. 2 notes that because a lawyer is an 
advocate (argument) and a witness 
testifies as to fact, “[i]t may not be clear 
whether a statement by an advocate-
witness should be taken as proof or as an 
analysis of the proof.” 


3. Cmt. 3 elaborates on MR 3.7(a)(1)-(2), 
which provide exceptions to the advocate-
witness rule. 


4. Cmt. 4 notes that MR 3.7(a)(3) 
“recognizes that a balancing is required 
between the interests of the client and 
those of the tribunal and the opposing 
party.  Whether the tribunal is likely to be 
misled or the opposing party is likely to 
suffer prejudice depends on the nature of 
the case, the importance and probable 
tenor of the lawyer’s testimony, and the 
probability that the lawyer’s testimony will 
conflict with that of other witnesses.” 


5. Cmt. 5 elaborates on MR 3.7(b), 
explaining that “the tribunal is not likely to 
be misled when a lawyer acts as 
advocate in a trial in which another lawyer 
in the lawyer’s firm will testify ….” 


6. Cmt. 6 addresses conflicts of interest and 
notes that “[d]etermining whether or not 
such a conflict exists is primarily the 
responsibility of the lawyer involved,” and 
it there is conflict, the client’s informed 
consent must be obtained. 


 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
3. No corresponding California discussion 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
5. CAL. RULE 5-120, DISCUSSION ¶.2 states 


“Rule 5-210 is not intended to apply to 
circumstances in which a lawyer in an 
advocate’s firm will be a witness.” 


 
6. No corresponding California discussion 
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7. Cmt. 7 notes that if the lawyer witness 
may not testify because of a conflict, then 
under 3.4(b), another lawyer in the firm 
cannot be an advocate without the client’s 
informed consent. 


7. No corresponding California discussion 


   


MR 3.8: SPECIAL RESPONSIBILITIES OF A 
PROSECUTOR 
 
“The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting a charge that the 
prosecutor knows is not supported by 
probable cause;” 


CAL. RULE 5-110. PERFORMING THE DUTY OF 
MEMBER IN GOVERNMENT SERVICE 
 
“A member in government service shall not 
institute or cause to be instituted criminal 
charges when the member knows or should 
know that the charges are not supported by 
probable cause.  If, after the institution of 
criminal charges, the member in government 
service having responsibility for prosecuting 
the charges becomes aware that those 
charges are not supported by probable 
cause, the member shall promptly so advise 
the court in which the criminal matter is 
pending.” 


1. Unlike MR 3.8, rule 5-100 creates a 
continuing duty to advise the court if the 
lawyer later determines that the charges 
filed are not supported by probable 
cause. 


MR 3.8(b) make reasonable efforts to assure 
that the accused has been advised of the 
right to, and the procedure for obtaining, 
counsel and has been given reasonable 
opportunity to obtain counsel;” 


No corresponding California rule or 
discussion 


 


MR 3.8(c) not seek to obtain from an 
unrepresented accused a waiver of important 
pretrial rights, such as the right to a 
preliminary hearing;” 


No corresponding California rule or 
discussion 


 


MR 3.8(d) make timely disclosure to the 
defense of all evidence or information known 
to the prosecutor that tends to negate the 
guilt of the accused or mitigates the offense, 
and, in connection with sentencing, disclose 


No corresponding California rule or 
discussion, but this is constitutional Brady 
obligation 
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to the defense and to the tribunal all 
unprivileged mitigating information known to 
the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective 
order of the tribunal;” 
   


MR 3.8(e) not subpoena a lawyer in a grand 
jury or other criminal proceeding to present 
evidence about a past or present client 
unless the prosecutor reasonably believes: 


(1) the information sought is not 
protected from disclosure by any 
applicable privilege; 
(2) the evidence sought is essential to the 
successful completion of an ongoing 
investigation or prosecution; and 
(3) there is no other feasible alternative to 
obtain the information.;” 


No corresponding California rule or 
discussion 


 


MR 3.8(f) except for statements that are 
necessary to inform the public of the nature 
and extent of the prosecutor's action and that 
serve a legitimate law enforcement purpose, 
refrain from making extrajudicial comments 
that have a substantial likelihood of 
heightening public condemnation of the 
accused and exercise reasonable care to 
prevent investigators, law enforcement 
personnel, employees or other persons 
assisting or associated with the prosecutor in 
a criminal case from making an extrajudicial 
statement that the prosecutor would be 
prohibited from making under Rule 3.6 or this 
Rule.” 


1. CAL. RULE 5-120. TRIAL PUBLICITY 


(A) A member who is participating or has 
participated in the investigation or 
litigation of a matter shall not make an 
extrajudicial statement that a reasonable 
person would expect to be disseminated 
by means of public communication if the 
member knows or reasonably should 
know that it will have a substantial 
likelihood of materially prejudicing an 
adjudicative proceeding in the matter. 


 
2. No corresponding California rule or 


discussion as to the requirement to 
exercise reasonable care to prevent 
investigators, etc. from making an 


1. The more general provision of rule 5-
120(A) applies to both prosecutors and 
defense counsel; MR 3.8(f) applies only 
to prosecutors. 
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extrajudicial statement 


 
MR 3.8 COMMENTS 
1. MR 3.8, cmt. 1, notes in part: “A 


prosecutor has the responsibility of a 
minister of justice and not simply that of 
an advocate. This responsibility carries 
with it specific obligations to see that the 
defendant is accorded procedural justice 
and that guilt is decided upon the basis of 
sufficient evidence,” and adds that 
“knowing disregard of those obligations or 
a systematic abuse of prosecutorial 
discretion could constitute a violation of 
Rule 8.4.” 


2. Cmt. 2 notes that “waivers of preliminary 
hearings or other important pretrial rights 
from unrepresented accused persons,” 
but that MR 3.8(c) does not apply “to an 
accused appearing pro se with the 
approval of the tribunal.” 


3. Cmt. 3 notes MR 3.8(d) allows a 
prosecutor to seek a protective order “if 
disclosure of information to the defense 
could result in substantial harm to an 
individual or to the public interest.” 


4. Cmt. 4 states in full: “Paragraph (e) is 
intended to limit the issuance of lawyer 
subpoenas in grand jury and other 
criminal proceedings to those situations in 
which there is a genuine need to intrude 
into the client-lawyer relationship.” 


5. Cmt. 5 notes that MR 3.8(f) supplements 
MR 3.6 and notes that “[i]n the context of 
a criminal prosecution, a prosecutor’s 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
5. No corresponding California discussion 
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extrajudicial statement can create the 
additional problem of increasing public 
condemnation of the accused.” 
Accordingly, “a prosecutor can, and 
should, avoid comments which have no 
legitimate law enforcement purpose and 
have a substantial likelihood of increasing 
public opprobrium of the accused.” 


6. Cmt. 6 notes that MR 5.1 and 5.3 
(responsibilities re lawyers and non-
lawyers in the office) also apply to 
prosecutors.  Cmt. 6 also notes that MR 
3.8(f) “requires a prosecutor to exercise 
reasonable care to prevent persons 
assisting or associated with the 
prosecutor from making improper 
extrajudicial statements, even when such 
persons are not under the direct 
supervision of the prosecutor.” 


 
 
 
 
 
 
 
 
 
 
6. No corresponding California discussion 
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MR 3.9: ADVOCATE IN NONADJUDICATIVE 
PROCEEDINGS 
 
“A lawyer representing a client before a 
legislative body or administrative agency in a 
nonadjudicative proceeding shall disclose 
that the appearance is in a representative 
capacity and shall conform to the provisions 
of Rules 3.3(a) through (c), 3.4(a) through (c), 
and 3.5.” 


 
 
 
No corresponding California rule or 
discussion 


 


MR 3.9 COMMENTS 
1. MR 3.9, cmt. 1 states, inter alia, that “[a] 


lawyer appearing before [a legislative, 
etc.] body must deal with it honestly and 
in conformity with applicable rules of 
procedure.” 


2. Cmt. 2 notes that while non-lawyers may 
advocate to non-adjudicative bodies, 
those bodies “have a right to expect 
lawyers to deal with them as they deal 
with courts.” 


3. Cmt. 3 notes the rule “does not apply to 
representation of a client in a negotiation 
or other bilateral transaction with a 
governmental agency or in connection 
with an application for a license or other 
privilege or the client’s compliance with 
generally applicable reporting 
requirements,” nor “to the representation 
of a client in connection with an 
investigation or examination of the client’s 
affairs conducted by government 
investigators or examiners.” 


 
1. No corresponding California discussion 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
3. No corresponding California discussion 
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MR 4.1: TRUTHFULNESS IN STATEMENTS TO 
OTHERS 
 
“In the course of representing a client a 
lawyer shall not knowingly: 
 
(a) make a false statement of material fact or 
law to a third person; or 


No corresponding California rule or 
discussion, but see: 
 
CAL. B&P CODE § 6068(d) re using “such 
means only as are consistent with the truth 
….” 
CAL. B&P CODE § 6128(a), which provides a 
lawyer is guilty of a misdemeanor if he is 
“guilty of any deceit or collusion, or consents 
to any deceit or collusion, with intent to 
deceive the court or any party.” (emphasis 
added) 


 


MR 4.1(b) fail to disclose a material fact 
when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a 
client, unless disclosure is prohibited by Rule 
1.6.” 


See above re MR 4.1(a)  


 
MR 4.1 COMMENTS 
1. MR 4.1, cmt. 1, notes: “A lawyer is 


required to be truthful when dealing with 
others on a client’s behalf, but generally 
has no affirmative duty to inform an 
opposing party of relevant facts,” and 
discusses kinds of misrepresentations.  
Cmt. 1 also states “general dishonest 
conduct” by a lawyer is subject to MR 8.4. 


2. Cmt. 2 specifies that MR 4.1 “refers to 
statements of fact,” and whether a 
statement concerns fact “can depend on 
the circumstances.”  Cmt. 2 also 
discusses representations in negotiation. 


3. Cmt. 3 addresses situations “where a 
client’s crime or fraud takes the form of a 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
3. No corresponding California discussion 
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lie or misrepresentation,” and how a 
lawyer should proceed under MR 1.2(d) 
[prohibiting counseling or assisting client 
in crime or fraud].  Depending on the 
circumstances, the lawyer’s response can 
include withdrawal, disaffirming an 
opinion, and “in extreme cases, 
substantive law may require a lawyer to 
disclose certain information relating to the 
representation to avoid being deemed to 
have assisted the client’s crime or fraud.” 


 


   


 
MR 4.2: COMMUNICATION WITH PERSON 
REPRESENTED BY COUNSEL 
 
“In representing a client, a lawyer shall not 
communicate about the subject of the 
representation with a person the lawyer 
knows to be represented by another lawyer in 
the matter, unless the lawyer has the consent 
of the other lawyer or is authorized to do so 
by law or a court order.” 


 
CAL. RULE 2-100. COMMUNICATION WITH A 
REPRESENTED PARTY 
(A) While representing a client, a member 
shall not communicate directly or indirectly 
about the subject of the representation with a 
party the member knows to be represented 
by another lawyer in the matter, unless the 
member has the consent of the other lawyer. 


(B) For purposes of this rule, a “party” 
includes: 
(1) An officer, director, or managing agent of 
a corporation or association, and a partner or 
managing agent of a partnership; or 
(2) An association member or an employee of 
an association, corporation, or partnership, if 
the subject of the communication is any act 
or omission of  such person in connection 
with the matter which may be binding upon or 
imputed to the organization for purposes of 
civil or criminal liability or whose statement 


1. MR 4.2 applies to any represented 
“person;” rule 2-100 applies to a 
represented “party” 


2. MR 4.2, cmt. 4 provides the rule does not 
“preclude communication with a 
represented person who is seeking 
advice from a lawyer who is not otherwise 
representing a client in the matter.” 
(Emphasis added).  Thus, under MR 4.2, 
a lawyer can give a second opinion as 
contemplated by 2-100(C)(2). 


3. Note: Changing the first phrase to “In 
representing a client in a matter,” might 
obviate the confusion about who is 
governed by the rule. 


4. When an organization is the other party, 
MR 4.2, cmt. 7 states the rule applies to 
communications with “a constituent of the 
organization who supervises, directs or 
regularly consults with the organization’s 
lawyer concerning the matter or has 
authority to obligate the organization with 
respect to the matter or whose act or 
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may constitute an admission on the part of 
the organization. 


(C) This rule shall not prohibit: 
(1) Communications with a public officer, 
board, committee, or body; 
(2) Communications initiated by a party 
seeking advice or representation from an 
independent lawyer of the party’s choice;  or 
(3) Communications otherwise authorized by 
law. 


omission in connection with the matter 
may be imputed to the organization for 
purposes of civil or criminal liability,” but 
not “a former constituent.” See rule 2-100, 
Discussion. 


5. MR 4.2, cmt. 8, states the rule’s 
prohibitions apply only when the lawyer 
has “actual knowledge.” California case 
law is in accord. Truitt v. Superior Court 
(1997) 59 Cal.App.4th 1183, 1190, 69 
Cal.Rptr.2d 558, 563. 


 
MR 4.2 COMMENTS 
1. MR 4.2, cmt. 1, notes MR 4.2 aids the 


legal system by, inter alia, “protecting a 
person who has chosen to be 
represented by a lawyer in a matter 
against possible overreaching by other 
lawyers who are participating in the 
matter ….” (Emphasis added) 


2. Cmt. 2 notes that MR 4.2 protects “any 
person” in the matter, not just a party. 


3. Cmt. 3 notes MR 4.2 applies even where 
the represented person initiates the 
communication and states a lawyer “must 
immediately terminate” contact. 


4. Cmt. 4 states MR 4.2 does not prohibit 
communication with a represented person 
“concerning matters outside the 
representation,” and gives examples 
(e.g., communication with a government 
agency; person consulting a lawyer not 
representing another person in the matter 
[second opinion], etc.).  Cmt. 4 also notes 
that “[p]arties to a matter may 
communicate directly with each other, 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
2. No corresponding California discussion 
 
3. No corresponding California discussion 
 
 
4. CAL. RULE 2-100, DISCUSSION ¶.2 


provides in part: “Rule 2-100 is not 
intended to prevent the parties 
themselves from communicating with 
respect to the subject matter of the 
representation, and nothing in the rule 
prevents a member from advising the 
client that such communication can be 
made.  Moreover, the rule does not 
prohibit a member who is also a party to a 
legal matter from directly or indirectly 
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and a lawyer is not prohibited from 
advising a client concerning a 
communication that the client is legally 
entitled to make,” and “a lawyer having 
independent justification or legal 
authorization for communicating with a 
represented person is permitted to do so.” 


5. Cmt. 5 discusses communications 
authorized by law, which “include 
communications by a lawyer on behalf of 
a client who is exercising a constitutional 
or other legal right to communicate with 
the government.”  Cmt. 5 also notes: 
“When communicating with the accused 
in a criminal matter, a government lawyer 
must comply with this Rule in addition to 
honoring the constitutional rights of the 
accused,” and that simply because a 
communication is not a constitutional 
violation does not make it permissible 
under MR 4.2. 


6. Cmt. 6 notes that a lawyer uncertain that 
a communication with a represented 
person is allowed may seek a court order, 
and “may also seek a court order in 
exceptional circumstances to authorize a 
communication that would otherwise be 
prohibited ….” 


7. Cmt. 7 notes that MR 4.2 “prohibits 
communications with a constituent of the 
organization who supervises, directs or 
regularly consults with the organization’s 
lawyer concerning the matter or has 
authority to obligate the organization with 
respect to the matter or whose act or 
omission in connection with the matter 


communicating on his or her own behalf 
with a represented party ….” 


 
 
5. CAL. RULE 2-100, DISCUSSION ¶.1 


provides: “Rule 2-100 is intended to 
control communications between a 
member and persons the member knows 
to be represented by counsel unless a 
statutory scheme or case law will override 
the rule.  There are a number of express 
statutory schemes which authorize 
communications between a member and 
person who would otherwise be subject to 
this rule.  These statutes protect a variety 
of other rights such as the right of 
employees to organize and to engage in 
collective bargaining, employee health 
and safety, or equal employment 
opportunity.  Other applicable law also 
includes the authority of government 
prosecutors and investigators to conduct 
criminal investigations, as limited by the 
relevant decisional law.” 


6. No corresponding California discussion 
 
 
 
7. No corresponding California discussion, 


but see CAL. RULE 2-100(B) [re which 
constituents of an organization are 
subject to the rule] and CAL. RULE 2-100, 
DISCUSSION ¶.5 re rule not applying to 
former constituent. 
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may be imputed to the organization for 
purposes of civil or criminal liability,” but 
that consent of the organization’s lawyer 
is not required for former constituents.  
Cmt. 7 adds that consent by the personal 
lawyer of a constituent is sufficient for MR 
4.2. 


8. Cmt. 8 notes that MR 4.2’s prohibitions 
apply only where the lawyer actually 
knows the person is represented, though 
it includes actual knowledge as “may be 
inferred from the circumstances.” 


9. Cmt. 9 notes that if the person is not 
represented, MR 4.3 governs. 


 
 
 
 
 
 
 
8. No corresponding California discussion, 


but see Truitt v. Superior Court (1997) 59 
Cal.App.4th 1183, 1190, 69 Cal.Rptr.2d 
558, 563. 


9. No corresponding California discussion 


   


 
MR 4.3: DEALING WITH UNREPRESENTED 
PERSON 
“In dealing on behalf of a client with a person 
who is not represented by counsel, a lawyer 
shall not state or imply that the lawyer is 
disinterested. When the lawyer knows or 
reasonably should know that the 
unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall 
make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person, 
other than the advice to secure counsel, if the 
lawyer knows or reasonably should know that 
the interests of such a person are or have a 
reasonable possibility of being in conflict with 
the interests of the client.” 


 
 
 
No corresponding California rule or 
discussion. 


 
1. See, however, CAL. B&P CODE § 6068(d) 


and CAL. RULE § 6128(b), as discussed 
above in relation to MR 4.1(a). 


2. In the organizational context, see also 
rule 3-600(D) concerning the lawyer’s 
obligations to the client organization’s 
constituents. 


3. There is, however, no California rule 
remotely related to the second sentence 
of MR 4.3. To the contrary, see Flatt v. 
Superior Court (1994) 9 Cal.4th 275, 885 
P.2d 950, 36 Cal.Rptr.2d 537. 


 
MR 4.3 COMMENTS 
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1. MR 4.3, cmt. 1, notes that unrepresented 
persons, particularly those “not 
experienced in dealing with legal 
matters,” can become confused about the 
lawyer’s role and states: “to avoid a 
misunderstanding, a lawyer will typically 
need to identify the lawyer’s client and, 
where necessary, explain that the client 
has interests opposed to those of the 
unrepresented person.” 


2. Cmt. 2 notes that the rule chiefly targets 
unrepresented persons with interests 
adverse to the lawyer’s client.  In those 
situations, the lawyer may not give any 
advice except to obtain counsel.  Cmt. 2 
also notes that MR 4.3 does not prohibit a 
lawyer from negotiating with an 
unrepresented person: “So long as the 
lawyer has explained that the lawyer 
represents an adverse party and is not 
representing the person, the lawyer may 
inform the person of the terms on which 
the lawyer’s client will enter into an 
agreement or settle a matter, prepare 
documents that require the person’s 
signature and explain the lawyer’s own 
view of the meaning of the document or 
the lawyer’s view of the underlying legal 
obligations.” 


1. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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MR 4.4: RESPECT FOR RIGHTS OF THIRD 
PERSONS 
 
“(a) In representing a client, a lawyer shall not 
use means that have no substantial purpose 
other than to embarrass, delay, or burden a 
third person, or use methods of obtaining 
evidence that violate the legal rights of such a 
person.” 


 
 
No corresponding California rule or 
discussion, but see B&P Code § 6068(f), 
which provides it is the duty of a lawyer “to 
advance no fact prejudicial to the honor or 
reputation of a party or witness, unless 
required by the justice of the cause with 
which he or she is charged.” 


 


MR 4.4(b) A lawyer who receives a document 
relating to the representation of the lawyer's 
client and knows or reasonably should know 
that the document was inadvertently sent 
shall promptly notify the sender.” 


No corresponding California rule or 
discussion. 


1. MR 4.4(b) is an attempt to clarify ABA 
Formal Ethics Opn. 92-368, which was 
oft-criticized, see Reporter’s Explanation 
of Changes to MR 4.4, but which was 
adopted by the Court of Appeal in State 
Compensation Insurance Fund v. WPS, 
Inc. (1999) 70 Cal.App.4th 644,  82 
Cal.Rptr.2d 799. 


 
MR 4.4 COMMENTS 
1. MR 4.4, cmt. 1, notes that lawyer may not 


“disregard the rights of third persons,” 
including “legal restrictions on methods of 
obtaining evidence from third persons and 
unwarranted intrusions into privileged 
relationships, such as the client-lawyer 
relationship.” 


2. Cmt. 2 elaborates on MR 4.4(b), which 
addresses mistakenly-sent documents.  It 
notes that the lawyer must notify the 
sender, but any other steps the lawyer 
must take “is a matter of law beyond the 
scope of these Rules, as is the question 
of whether the privileged status of a 
document has been waived.”  Cmt. 2 also 
notes that MR 4.4(b) does not address 
the situation where a lawyer “receives a 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
2. No corresponding California discussion, 


but see reference to State Compensation 
Insurance Fund v. WPS, Inc. (1999) 70 
Cal.App.4th 644,  82 Cal.Rptr.2d 799 in 
Notes & Comments, above. 
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document that the lawyer knows or 
reasonably should know may have been 
wrongfully obtained by the sending 
person.”  Finally, “document” includes e-
mail, etc. 


3. Cmt. 3 notes that where not required to 
return an inadvertently-sent document, 
the decision to do so “is a matter of 
professional judgment ordinarily reserved 
to the lawyer.” 


 
 
 
 
3. No corresponding California discussion, 


but see note 2, above. 
 


   


   


MR 5.1: RESPONSIBILITIES OF PARTNERS, 
MANAGERS, AND SUPERVISORY LAWYERS 
“(a) A partner in a law firm, and a lawyer who 
individually or together with other lawyers 
possesses comparable managerial authority 
in a law firm, shall make reasonable efforts to 
ensure that the firm has in effect measures 
giving reasonable assurance that all lawyers 
in the firm conform to the Rules of 
Professional Conduct.” 


CAL. RULE 3-110. FAILING TO ACT 
COMPETENTLY 


*     *     * 
DISCUSSION 


“The duties set forth in rule 3-110 include the 
duty to supervise the work of subordinate 
attorney and non-attorney employees or 
agents. (citations omitted).” (Emphasis 
added). 


1. MR 5.1(a) expressly requires partners 
and other lawyers with managerial 
authority to make “reasonable efforts” to 
have in place “measures giving 
“reasonable assurance” the firm’s lawyers 
conform to the rules, and MR 5.1(b) 
expressly requires any lawyer with direct 
supervisory authority over a lawyer to 
make similar efforts to ensure that 
lawyer’s conduct conforms to the rules. 
Rule 3-110 does not expressly require 
either, but: 


MR 5.1(b) A lawyer having direct supervisory 
authority over another lawyer shall make 
reasonable efforts to ensure that the other 
lawyer conforms to the Rules of Professional 
Conduct.” 


CAL. RULE 3-110, DISCUSSION 1. The language of 3-110, Discussion, 
appears to impose the duty to supervise 
the work of subordinate lawyers and non-
attorney employees on all lawyers in the 
firm who may supervise another lawyer, 
even if they are not partners or do not 
have managerial authority. 


MR 5.1(c) A lawyer shall be responsible for 
another lawyer's violation of the Rules of 
Professional Conduct if: 


CAL. RULE 3-110, DISCUSSION 
No corresponding California rule or 
discussion, but see Cal. Rule 3-110, 
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(1) the lawyer orders or, with knowledge of 
the specific conduct, ratifies the conduct 
involved; or 
(2) the lawyer is a partner or has comparable 
managerial authority in the law firm in which 
the other lawyer practices, or has direct 
supervisory authority over the other lawyer, 
and knows of the conduct at a time when its 
consequences can be avoided or mitigated 
but fails to take reasonable remedial  action.” 


Discussion. 


 
MR 5.1 COMMENTS 
1. MR 5.1, cmt. 1 notes that lawyers with 


managerial authority per 5.1(a) include 
“members of a partnership and, the 
shareholders in a law firm organized as a 
professional corporation, and members of 
other associations authorized to practice 
law,” and discusses legal services 
organizations as well.  MR 5.1(b) applies 
to supervising lawyers. 


2. Cmt. 2 notes that 5.1(a) requires 
managerial partners to establish 
measures to ensure firm’s lawyers adhere 
to the rules (e.g., re conflicts, litigation 
calendars, client funds, etc.) 


3. Cmt. 3 states that there may be other 
measures necessary to comply with 
5.1(a) that “depend on the firm’s structure 
and the nature of its practice.”  Cmt. 3 
then compares small and large firms, and 
notes “the ethical atmosphere of a firm 
can influence the conduct of all its 
members and the partners may not 
assume that all lawyers associated with 
the firm will inevitably conform to the 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
3. No corresponding California discussion 
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Rules.” 
4. Cmt. 4 simply notes 5.1(c) “expresses a 


general principle of personal responsibility 
for acts of another.” 


5. Cmt. 5 elaborates on (c)(2), and states: 
“Partners and lawyers with comparable 
authority have at least indirect 
responsibility for all work being done by 
the firm, while a partner or manager in 
charge of a particular matter ordinarily 
also has supervisory responsibility for the 
work of other firm lawyers engaged in the 
matter.”  It also discusses an example of 
appropriate remedial action when a 
subordinate lawyer is involved in 
misconduct. 


6. Cmt. 6 states: “Professional misconduct 
by a lawyer under supervision could 
reveal a violation of paragraph (b) on the 
part of the supervisory lawyer even 
though it does not entail a violation of 
paragraph (c) because there was no 
direction, ratification or knowledge of the 
violation.” 


7. Cmt. 7 states: “Whether a lawyer may be 
liable civilly or criminally for another 
lawyer’s conduct is a question of law 
beyond the scope of these Rules.” 


8. Cmt. 8 states the duties imposed on 
managerial and supervisory lawyers “do 
not alter the personal duty of each lawyer 
in a firm to abide by the Rules.” 


 
4. No corresponding California discussion 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
 
 
 
7. No corresponding California discussion 
 
 
 
8. No corresponding California discussion 
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MR 5.2: RESPONSIBILITIES OF A SUBORDINATE 
LAWYER 
 
“(a) A lawyer is bound by the Rules of 
Professional Conduct notwithstanding that 
the lawyer acted at the direction of another 
person.” 


CAL. RULE 1-120. No corresponding 
California rule or discussion, but see: 
 
1. CAL. RULE 1-120. ASSISTING, SOLICITING, 


OR INDUCING VIOLATIONS 


“A member shall not knowingly assist in, 
solicit, or induce any violation of these 
rules or the State Bar Act.” 


 
2. CAL. RULE 3-110, DISCUSSION (above) 


 


MR 5.2(b) A subordinate lawyer does not 
violate the Rules of Professional Conduct if 
that lawyer acts in accordance with a 
supervisory lawyer's reasonable resolution of 
an arguable question of professional duty.” 


No corresponding California rule or 
discussion 


 


 
MR 5.2 COMMENTS 
1. MR 5.2, cmt. 1 states that although a 


lawyer is not relieved of responsibility for 
a violation by the fact that the lawyer 
acted at the direction of a supervisor,” 
that fact is relevant to the subordinate 
lawyer’s knowledge necessary for a rule 
violation. 


2. Cmt. 2 states: “When lawyers in a 
supervisor subordinate relationship 
encounter a matter involving professional 
judgment as to ethical duty, the 
supervisor may assume responsibility for 
making the judgment,” and discusses 
appropriate action in a range of situations, 
and concludes: “if a question arises 
whether the interests of two clients 
conflict under Rule 1.7, the supervisor’s 
reasonable resolution of the question 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
2. No corresponding California discussion 
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should protect the subordinate 
professionally if the resolution is 
subsequently challenged.” 


   


MR 5.3: RESPONSIBILITIES REGARDING 
NONLAWYER ASSISTANTS 
 
“With respect to a nonlawyer employed or 
retained by or associated with a lawyer:  
 
(a) a partner, and a lawyer who individually 
or together with other lawyers possesses 
comparable managerial authority in a law firm 
shall make reasonable efforts to ensure that 
the firm has in effect measures giving 
reasonable assurance that the person's 
conduct is compatible with the professional 
obligations of the lawyer; 


CAL. RULE 3-110. DISCUSSION 
*     *     * 


DISCUSSION 


“The duties set forth in rule 3-110 include the 
duty to supervise the work of subordinate 
attorney and non-attorney employees or 
agents. (citations omitted)” (emphasis 
added). 


 


MR 5.3(b) a lawyer having direct supervisory 
authority over the nonlawyer shall make 
reasonable efforts to ensure that the person's 
conduct is compatible with the professional 
obligations of the lawyer; and 


No corresponding California rule or 
discussion 


 


MR 5.3(c) a lawyer shall be responsible for 
conduct of such a person that would be a 
violation of the Rules of Professional Conduct 
if engaged in by a lawyer if:  


(1) the lawyer orders or, with the 
knowledge of the specific conduct, ratifies 
the conduct involved; or 
(2) the lawyer is a partner or has 
comparable managerial authority in the 
law firm in which the person is employed, 
or has direct supervisory authority over 
the person, and knows of the conduct at a 


No corresponding California rule or 
discussion 
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time when its consequences can be 
avoided or mitigated but fails to take 
reasonable remedial action.” 


MR 5.3 COMMENTS 
1. MR 5.3, cmt. 1 states in part: “A lawyer 


must give such assistants appropriate 
instruction and supervision concerning 
the ethical aspects of their employment, 
particularly regarding the obligation not to 
disclose information relating to 
representation of the client, and should be 
responsible for their work product.” 


2. Cmt. 2 elaborates on paragraphs (a) 
through (c). 


 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 


 


   


 
MR 5.4: PROFESSIONAL INDEPENDENCE OF A 
LAWYER 
 
“(a) A lawyer or law firm shall not share legal 
fees with a nonlawyer, except that: 


(1) an agreement by a lawyer with the 
lawyer's firm, partner, or associate may 
provide for the payment of money, over a 
reasonable period of time after the 
lawyer's death, to the lawyer's estate or to 
one or more specified persons; 
(2) a lawyer who purchases the practice 
of a deceased, disabled, or disappeared 
lawyer may, pursuant to the provisions of 
Rule 1.17, pay to the estate or other 
representative of that lawyer the agreed-
upon purchase price; 
(3) a lawyer or law firm may include 
nonlawyer employees in a compensation 


 
CAL. RULE 1-320. FINANCIAL ARRANGEMENTS 
WITH NON-LAWYERS 
 
“(A) Neither a member nor a law firm shall 
directly or indirectly share legal fees with a 
person who is not a lawyer, except that: 


(1) An agreement between a member and 
a law firm, partner, or associate may 
provide for the payment of money after 
the member’s death to the member’s 
estate or to one or more specified 
persons over a reasonable period of time; 
or 
(2) A member or law firm undertaking to 
complete unfinished legal business of a 
deceased member may pay to the estate 
of the deceased member or other person 
legally entitled thereto that proportion of 
the total compensation which  fairly 


 
 
 
1. Rule 1-320 is nearly identical to MR 5.4, 


although it does not include a provision 
analogous to MR 5.4(a)(4), which 
appears to be a codification of ABA 
Formal Ethics Opn. 93-374 (Sharing Of 
Court-Awarded Fees With Sponsoring 
Pro Bono Organizations). 


2. Nor does MR 5.4(a) contain a provision 
similar to rule 1-320(A)(4). 


3. Rule 1-320, Discussion, provides: “Rule 
1-320(C) is not intended to preclude 
compensation to the communications 
media in exchange for advertising the 
member’s or law firm’s availability for 
professional employment.” 
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or retirement plan, even though the plan 
is based in whole or in part on a profit-
sharing arrangement; and 
(4) a lawyer may share court-awarded 
legal fees with a nonprofit organization 
that employed, retained or recommended 
employment of the lawyer in the matter. 


represents the services rendered by the 
deceased member; 
(3) A member or law firm may include 
non-member employees in a 
compensation, profit-sharing, or 
retirement plan even though the plan is 
based in whole or in part on a profit-
sharing arrangement, if such plan does 
not circumvent these rules or Business 
and Professions Code section 6000 et 
seq.; or 
(4) A member may pay a prescribed 
registration, referral, or participation fee to 
a lawyer referral service established, 
sponsored, and operated in accordance 
with the State Bar of California’s Minimum 
Standards for a Lawyer Referral Service 
in California.” 


MR 5.4(b) A lawyer shall not form a 
partnership with a nonlawyer if any of the 
activities of the partnership consist of the 
practice of law. 


CAL. RULE 1-310. FORMING A PARTNERSHIP 
WITH A NON-LAWYER 
 
“A member shall not form a partnership with a 
person who is not a lawyer if any of the 
activities of that partnership consist of the 
practice of law.” 


1. RULE 1-310, DISCUSSION, provides: “Rule 
1-310 is not intended to govern members’ 
activities which cannot be considered to 
constitute the practice of law.  It is 
intended solely to preclude a member 
from being involved in the practice of law 
with a person who is not a lawyer.” 


MR 5.4(c) A lawyer shall not permit a person 
who recommends, employs, or pays the 
lawyer to render legal services for another to 
direct or regulate the lawyer's professional 
judgment in rendering such legal services. 


CAL. RULE 3-310(F). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(F) A member shall not accept compensation 
for representing a client from one other than 
the client unless: 


(1) There is no interference with the 
member’s independence of professional 
judgment or with the client-lawyer 
relationship;  and 
(2) Information relating to representation 


1. RULE 3-310, DISCUSSION ¶.11, provides: 
“Paragraph (F) is not intended to 
abrogate existing relationships between 
insurers and insureds whereby the insurer 
has the contractual right to unilaterally 
select counsel for the insured, where 
there is no conflict of interest.  (See San 
Diego Navy Federal Credit Union v. 
Cumis Insurance Society (1984) 162 
Cal.App.3d 358 [208 Cal.Rptr. 494].)” 
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of the client is protected as required by 
Business and Professions Code section 
6068, subdivision (e); and 
(3) The member obtains the client’s 
informed written consent, provided that no 
disclosure or consent is required if: 


(a) such nondisclosure is otherwise 
authorized by law;  or 
(b) the member is rendering legal 
services on behalf of any public 
agency which provides legal services 
to other public agencies or the public.” 


MR 5.4(d) A lawyer shall not practice with or 
in the form of a professional corporation or 
association authorized to practice law for a 
profit, if: 


(1) a nonlawyer owns any interest 
therein, except that a fiduciary 
representative of the estate of a lawyer 
may hold the stock or interest of the 
lawyer for a reasonable time during 
administration; 
(2) a nonlawyer is a corporate director or 
officer thereof or occupies the position of 
similar responsibility in any form of 
association other than a corporation ; or 
(3) a nonlawyer has the right to direct or 
control the professional judgment of a 
lawyer.” 


No corresponding California rule or 
discussion 
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MR 5.4 COMMENTS 
1. MR 5.4, cmt. 1, notes the limitations in 


MR 5.4 “are to protect the lawyer’s 
professional independence of judgment,” 
and when a third party pays the fees, 
“that arrangement does not modify the 
lawyer’s obligation to the client.” 


2. Cmt. 2 notes MR 5.4 expresses 
limitations on a third party’s ability “to 
direct or regulate the lawyer’s 
professional judgment,” and cross-
references MR 1.8(f) [Third-party payor] 


 
1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion, 


but see CAL. RULE 3-310, DISCUSSION 
¶.11, in NOTES & COMMENTS, above. 
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MR 5.5: UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE 
 
MR 5.5(a). “(a) A lawyer shall not practice law 
in a jurisdiction in violation of the regulation of 
the legal profession in that jurisdiction, or 
assist another in doing so.” 


CAL. RULE 1-300(B). UNAUTHORIZED 
PRACTICE OF LAW 


*     *     * 
“(B) A member shall not practice law in a 
jurisdiction where to do so would be in 
violation of regulations of the profession in 
that jurisdiction.” 
 
CAL. RULE 1-300(A) A member shall not aid 
any person or entity in the unauthorized 
practice of law.” 


1. See also CAL. RULE 1-311 (“Employment 
of Disbarred, Suspended, Resigned, or 
Involuntarily Inactive Member”) 


2. Model Rule 5.5, as extensively revised by 
the ABA’s MJP Commission, was 
adopted by the House of Delegates at the 
ABA August 2002 Annual Meeting. 


 


MR 5.5(b) “A lawyer who is not admitted to 
practice in this jurisdiction shall not:  


(1)  except as authorized by these Rules 
or other law, establish an office or other 
systematic and continuous presence in 
this jurisdiction for the practice of law; or  
(2)  hold out to the public or otherwise 
represent that the lawyer is admitted to 
practice law in this jurisdiction.” 


 
1. No corresponding California Rule of 


Professional Conduct.  Instead, California 
has addressed MJP issues through Rules 
of Court 964-967.  See Notes & 
Comments. 


2. A prohibition similar to that in MR 
5.5(b)(1) is found in paragraph (c)(2) of 
CAL. RULE OF COURT 966(c)(2) and CAL. 
RULE OF COURT 967(c)(2).  Rule 966 
governs lawyers who practice temporarily 
in California as part of litigation.  Rule 
967, governs non-litigating lawyers who 
are temporarily in California to provide 
legal services. 


3. A prohibition similar to that in MR 
5.5(b)(2) is found in CAL. RULE OF COURT 
966(c)(1) and CAL. RULE OF COURT 
967(c)(1).  MR 5.5(b)(2) is also consistent 
with CAL. B&P CODE §6126(a). 


1. California Supreme Court Multi-
jurisdictional Practice Implementation 
Committee suggested CAL. RULES OF 
COURT 964-967 to permit four categories 
of lawyers who are licensed to practice in 
a U.S. jurisdiction other than California 
and who are active members in good 
standing of their respective bars to 
practice law in California in limited 
circumstances. See: 
(www.courtinfo.ca.gov/invitationstocomment/documents/sp03-


04.pdf)  The Cal. Supreme Court adopted 
those rules, effective 11/15/2004. 


2. MR 5.5(a)(1) is also consistent with the 
“virtual practice of law” prohibition 
established by the California Supreme 
Court in Birbrower, Montalbano, Condon 
& Frank, P.C. v. Superior Ct. (1998) 17 
Cal.4th 119, 128-129, 70 Cal.Rptr.2d 304. 


 
MR 5.5(c) A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services on a 


 
1. No corresponding California Rule of 


Professional Conduct.  Instead, California 
has addressed MJP issues through Rules 
of Court 964-967. 


 
1. MR 5.5(c)(1) appears to be inconsistent 


with Birbrower, supra, 17 Cal.4th at 126 
fn.3. 
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temporary basis in this jurisdiction that:  


(1) are undertaken in association with a 
lawyer who is admitted to practice in this 
jurisdiction and who actively participates 
in the matter; 


(2) are in or reasonably related to a 
pending or potential proceeding before a 
tribunal in this or another jurisdiction, if 
the lawyer, or a person the lawyer is 
assisting, is authorized by law or order to 
appear in such proceeding or reasonably 
expects to be so authorized; 


(3) are in or reasonably related to a 
pending or potential arbitration, 
mediation, or other alternative dispute 
resolution proceeding in this or another 
jurisdiction, if the services arise out of or 
are reasonably related to the lawyer’s 
practice in a jurisdiction in which the 
lawyer is admitted to practice and are not 
services for which the forum requires pro 
hac vice admission; or 


(4) are not within paragraphs (c)(2) or 
(c)(3) and arise out of or are reasonably 
related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted 
to practice. 


2. MR 5.5(c)(1). Although there is no 
provision in Rules of Court 964-967 
identical to MR 5.5(c)(1), CAL. RULE OF 
COURT 964 permits a lawyer not licensed 
in California to practice law under the 
supervision of a California-licensed 
attorney employed by a “qualifying legal 
service provider.”  CAL. RULE OF COURT 
964(j)(1)(A).  However, unlike MR 
5.5(c)(1), which applies to any lawyer, 
only registered legal services lawyers 
come within the provisions of rule 964. 


3. MR 5.5(c)(2).  CAL. RULE OF COURT 983 
governs pro hac vice admission.  CAL. 
RULE OF COURT 966(b)(2)-(4) also 
authorizes performance of legal services 
before admission pro hac vice.  Rule 966 
governs lawyers who practice temporarily 
in California as part of litigation. 


4. MR 5.5(c)(3).  Cal. statutes & rules of 
court that permit out-of-state lawyers to 
participate in arbitrations, include: CAL. 
CODE CIV. PROC. § 1297.351 
(international arbitrations); (g), CAL. CODE 
CIV. PROC. §1282.4 (i) (statutory 
collective bargaining arbitrations); CAL. 
CODE CIV. PROC. § 1282.4(f) (legal 
services in connection with arbitration in 
jurisdiction in which the lawyer admitted); 
and CAL. CODE CIV. PROC. §1282.4 and 
CAL. RULE OF COURT 983.4 (pro hac vice 
admission to appear in other arbitrations). 
CAL. RULE OF COURT 966 would also 
permit the same kinds of activities 
permitted under MR 5.5(c)(3). 


 


2. Concerning MR 5.5(c)(2) & (3), CAL. 
RULE OF COURT 966(g)(1) defines “formal 
legal proceeding” as “litigation, arbitration, 
mediation, or a legal action before an 
administrative decision-maker.” 
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5. MR  5.5(c)(4). See CAL. RULE OF COURT 
967, which governs non-litigating lawyers 
who are temporarily in California to 
provide legal services. 


 
MR 5.5(d) A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services in this 
jurisdiction that: 


(1) are provided to the lawyer’s employer 
or its organizational affiliates and are not 
services for which the forum requires pro 
hac vice admission; or 


(2) are services that the lawyer is 
authorized to provide by federal law or 
other law of this jurisdiction. 


 
1. No corresponding California Rule of 


Professional Conduct. 
 
2. MR 5.5(d)(1).  CAL. RULE OF COURT 965 


permits in-house counsel residing in 
California but licensed in another state to 
provide legal services to their employer-
client (except for making court 
appearances or other services requiring 
pro hac vice admission). 


 
3. MR 5.5(d)(2).  See CAL. RULE OF COURT 


967(b)(2).  That rule provides that an 
attorney meeting the rule’s requirements, 
may provide “legal assistance or legal 
advice in California on an issue of federal 
law or of the law of a jurisdiction other 
than California to attorneys licensed to 
practice law in California.”  (Emphasis 
added). 


 
1. See also CAL. B&P CODE § 6125. 
 
2. Although MR 5.5(d)(2) appears to permit 


a lawyer not licensed in the jurisdiction to 
provide legal services authorized by 
federal law to anyone, Cal. Rule of Court 
967(b)(2) limits the provision of such 
services to California-licensed lawyers. 


 


   


 
MR 5.5 COMMENTS 
1. The ABA has adopted 21 comments to its 


completely overhauled Model Rule 5.5, 
which are not reproduced here.  The 
comments explain the new revisions. 


2. Former MR 5.5, cmt. 1, has been broken 
up into comments [2] and [3], with some 
additional language.  Comment [2] 


 
 
1. No corresponding California comments. 
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continues to note that the definitions of 
“the practice of law” varies in different 
jurisdictions, and that rule 5.5does not 
prevent a lawyer from employing 
paraprofessionals and delegating tasks, 
so long as the lawyer supervises and 
retains responsibility. 


3. Unlike old Comment [1], which stated a 
lawyer “is not prohibited,” Comment [3] is 
written more positively and now states 
that a lawyer may advise and instruct 
nonlawyers such as accountants and 
social workers, as well as counsel 
nonlawyers who wish to proceed pro se.  
Comment [3] also adds the following 
sentence: “Lawyers also may assist 
independent nonlawyers, such as 
paraprofessionals, who are authorized by 
the law of a jurisdiction to provide 
particular law-related services.” 


   


 
MR 5.6: RESTRICTIONS ON RIGHT TO 
PRACTICE 
 
“A lawyer shall not participate in offering or 
making: 
 
(a) a partnership, shareholders, operating, 
employment, or other similar type of 
agreement that restricts the right of a lawyer 
to practice after termination of the 
relationship, except an agreement concerning 
benefits upon retirement; or 


CAL. RULE 1-500. AGREEMENTS RESTRICTING 
A MEMBER’S PRACTICE 
 
“(A) A member shall not be a party to or 
participate in offering or making an 
agreement, whether in connection with the 
settlement of a lawsuit or otherwise, if the 
agreement restricts the right of a member to 
practice law, except that this rule shall not 
prohibit such an agreement which: 


(1) Is a part of an employment, 
shareholders’, or partnership agreement 
among members provided the restrictive 
agreement does not survive the 


1. Both rules exempt from the rule a 
partnership agreement, so long as the 
restriction does not survive the 
termination of the partnership; and an 
agreement concerning benefits upon 
retirement. 


2. Rule 1-500 also exempts agreements 
entered into as part of discipline under 
B&P Code §§ 6092.5 & 6093. 


3. Both provide that an agreement settling a 
lawsuit between clients cannot restrict the 
lawyer from representing other clients in 
similar litigation. See rule 1-500, 
Discussion ¶.1; MR 5.6, cmt.2. 
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termination of the employment, 
shareholder, or partnership relationship; 
or 
(2) Requires payments to a member upon 
the member’s retirement from the practice 
of law; or 
(3) Is authorized by Business & 
Professions Code sections 6092.5, 
subdivision (i) or 6093. 


(B) A member shall not be a party to or 
participate in offering or making an 
agreement which precludes the reporting of a 
violation of these rules.” 


4. MR 5.6, cmt. 3 notes that the rule is not 
intended to prohibit restrictions in 
contracts concerning the sale of a law 
practice under MR 1.17.  Rule 1-500 has 
no such rule provision or Discussion 
paragraph. 


5. MR 5.6 does not have a provision 
corresponding to 1-500(B). 


MR 5.6(b) an agreement in which a 
restriction on the lawyer's right to practice is 
part of the settlement of a client controversy.” 


CAL. RULE 1-500(A), above.  
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MR 5.6 COMMENTS 
1. MR 5.6, cmt. 1 notes MR 5.6(a) prohibits 


agreements restricting a lawyer’s right to 
practice after leaving a firm “except for 
restrictions incident to provisions 
concerning retirement benefits for service 
with the firm.” 


2. Cmt. 2 simply explains 5.6(b) by 
paraphrase. 


3. Cmt. 3 notes that the rule does not apply 
to restrictions incident to MR 1.17 [sale of 
law practice] 


 
1. CAL. RULE 1-500, DISCUSSION ¶.2, 


provides: “Paragraph (A) permits a 
restrictive covenant in a law corporation, 
partnership, or employment agreement.  
The law corporation shareholder, partner, 
or associate may agree not to have a 
separate practice during the existence of 
the relationship;  however, upon 
termination of the relationship (whether 
voluntary or involuntary), the member is 
free to practice law without any 
contractual restriction except in the case 
of retirement from the active practice of 
law.” 


2. CAL. RULE 1-500, DISCUSSION ¶.1, 
provides: “Paragraph (A) makes it clear 
that the practice, in connection with 
settlement agreements, of proposing that 
a member refrain from representing other 
clients in similar litigation, is prohibited.  
Neither counsel may demand or suggest 
such provisions nor may opposing 
counsel accede or agree to such 
provisions.” 


3. No corresponding California discussion 
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MR 5.7: RESPONSIBILITIES REGARDING LAW 
RELATED SERVICES 
 
(a) A lawyer shall be subject to the Rules of 
Professional Conduct with respect to the 
provision of law related services, as defined 
in paragraph (b), if the law related services 
are provided: 


(1) by the lawyer in circumstances that 
are not distinct from the lawyer's provision 
of legal services to clients; or 
(2) in other circumstances by an entity 
controlled by the lawyer individually or 
with others if the lawyer fails to take 
reasonable measures to assure that a 
person obtaining the law related services 
knows that the services are not legal 
services and that the protections of the 
client lawyer relationship do not exist. 


 
 
CAL. B&P CODE §§ 6175-6177. No 
corresponding California rule or discussion, 
but see Article 10.5 of the State Bar Act, CAL. 
B&P CODE §§ 6175-6177 (“Provision of 
Financial Services By Lawyers”). 


 
 
 


MR 5.7(b) The term ‘law related services’ 
denotes services that might reasonably be 
performed in conjunction with and in 
substance are related to the provision of legal 
services, and that are not prohibited as 
unauthorized practice of law when provided 
by a nonlawyer.” 


 
No corresponding California rule 


 


 
MR 5.7 COMMENTS 
1. MR 5.7, cmt. 1 notes the underlying 


concern of MR 5.7: “the possibility that 
the person for whom the law related 
services are performed fails to 
understand that the services may not 
carry with them the protections normally 
afforded as part of the client lawyer 
relationship,” & refers to confidentiality, 


 
 
1. No corresponding California discussion 
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conflicts and independent judgment. 
2. Cmt. 2 notes that MR 5.7 “applies to the 


provision of law related services by a 
lawyer even when the lawyer does not 
provide any legal services to the person 
for whom the law related services are 
performed and whether the law-related 
services are performed through a law firm 
or a separate entity.” 


3. Cmt. 3 explains MR 5.7(a)(1) and (2), 
which explain when a lawyer is subject to 
the Rules when law related services are 
not distinct from the lawyer’s legal 
services, or are distinct from the lawyer’s 
legal services, respectively. 


4. Cmt. 4 explains that a lawyer can deliver 
non-related services through an entity 
“distinct from that through which the 
lawyer provides legal services,” and notes 
that where the lawyer controls that entity, 
he must “take reasonable measures to 
assure that each person using the 
services of the entity knows that the 
services provided by the entity are not 
legal services” with attendant protections. 


5. Cmt. 5 provides if a lawyer refers a client 
to a separate law-related entity the lawyer 
controls, he must comply with MR 1.8(a) 
[similar to Cal.Rule 3-300] 


6. Cmt. 6 notes that when a lawyer takes 
reasonable measures per MR 5.7(a)(2) to 
warn the client about the limited 
protections from the provision of law-
related services, he “should communicate 
to the person receiving the law related 
services, in a manner sufficient to assure 


 
2. No corresponding California discussion 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion 
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that the person understands the 
significance of the fact, that the 
relationship of the person to the business 
entity will not be a client lawyer 
relationship,” preferably in writing before 
any agreement is signed. 


7. Cmt. 7 notes the burden is on the lawyer 
to ensure the user of law related services 
understands the limits of the protections 
afforded. 


8. Cmt. 8 provides in part: “Regardless of 
the sophistication of potential recipients of 
law related services, a lawyer should take 
special care to keep separate the 
provision of law related and legal services 
in order to minimize the risk that the 
recipient will assume that the law related 
services are legal services,” and notes 
that in some circumstances – when legal 
and law-related services are so 
intertwined they are indistinguishable – 
the requirements of 5.7(a)(2) “cannot be 
met.” 


9. Cmt. 9 describes types of law-related 
services (e.g., title insurance, financial 
planning, etc.) 


10. Cmt. 10 notes that if the circumstances 
require the lawyer to accord recipients of 
law-related services protections of the 
Rules, he “must take special care to heed 
the proscriptions” of the conflicts rules, 
confidentiality rule and rules re 
advertising & solicitation (MR 7.1 to 7.3). 


11. Cmt. 11 states: “When the full protections 
of all of the Rules of Professional Conduct 
do not apply to the provision of law 


 
 
 
 
 
 
 
7. No corresponding California discussion 
 
 
 
8. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
 
9. No corresponding California discussion 
 
 
10. No corresponding California discussion 
 
 
 
 
 
 
11. No corresponding California discussion 


RRC - Chart - Compare MR to Cal Rules - REV (031705) - 3COL.doc Page 151 of 194 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 


ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


related services, principles of law external 
to the Rules, for example, the law of 
principal and agent, govern the legal 
duties owed to those receiving the 
services,” and notes the degree of 
protection may be less than under the 
Rules. 


   


   


MR 6.1: VOLUNTARY PRO BONO PUBLICO 
SERVICE 
 
“Every lawyer has a professional 
responsibility to provide legal services to 
those unable to pay. A lawyer should aspire 
to render at least (50) hours of pro bono 
publico legal services per year. In fulfilling 
this responsibility, the lawyer should: 
 
(a) provide a substantial majority of the (50) 
hours of legal services without fee or 
expectation of fee to: 


(1) persons of limited means or 
(2) charitable, religious, civic, community, 
governmental and educational 
organizations in matters that are designed 
primarily to address the needs of persons 
of limited means; and 


No corresponding California rule or 
discussion 


1. Note, however, that in 1989, the Bar’s 
Board of Governors adopted a resolution 
encouraging lawyers to provide 50 
hours/year of pro bono legal services.  At 
its June 2002 meeting, the Board adopted 
a revised resolution regarding pro bono, 
again suggesting at least 50 hours/year, 
but this time linking pro bono service to 
CAL. B&P CODE § 6068(h) (“It is the duty 
of an attorney … (h) Never to reject, for 
any consideration personal to himself or 
herself, the cause of the defenseless or 
the oppressed.”)  Neither MR 6.1 nor the 
Board’s resolution provides for mandatory 
pro bono service. 


2. MR 6.1, cmt. 11 provides: “Law firms 
should act reasonably to enable and 
encourage all lawyers in the firm to 
provide the pro bono legal services called 
for by this Rule.” 


MR 6.1(b) provide any additional services 
through: 


(1) delivery of legal services at no fee or 
substantially reduced fee to individuals, 
groups or organizations seeking to secure 


No corresponding California rule or 
discussion 
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or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, 
community, governmental and 
educational organizations in matters in 
furtherance of their organizational 
purposes, where the payment of standard 
legal fees would significantly deplete the 
organization's economic resources or 
would be otherwise inappropriate; 
(2) delivery of legal services at a 
substantially reduced fee to persons of 
limited means; or 
(3) participation in activities for improving 
the law, the legal system or the legal 
profession. 


In addition, a lawyer should voluntarily 
contribute financial support to organizations 
that provide legal services to persons of 
limited means.” 
 
MR 6.1 COMMENTS 
1. MR 6.1, cmt. 1 states: “[e]very lawyer, 


regardless of professional prominence or 
professional work load, has a 
responsibility to provide legal services to 
those unable to pay,” and notes states 
can specify more or less than 50 hours, 
which is an annual average over the 
career of the lawyer. 


2. Cmt. 2 notes in part that MR 6.1(a)(1) and 
(2) “recognize the critical need for legal 
services that exists among persons of 
limited means by providing that a 
substantial majority of the legal services 
rendered annually to the disadvantaged 
be furnished without fee or expectation of 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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fee.” 
3. Cmt. 3 explains eligibility for legal 


services provided under MR 6.1, e.g., 
“those who qualify for participation in 
programs funded by the Legal Services 
Corporation.” 


4. Cmt. 4 notes: “services rendered cannot 
be considered pro bono if an anticipated 
fee is uncollected, but the award of 
statutory attorneys’ fees in a case 
originally accepted as pro bono would not 
disqualify such services from inclusion 
under this section.” 


5. Cmt. 5 notes that where a lawyer cannot 
fulfill the annual hours with (a)(1) and (2) 
activities, he can meet the remainder of 
the commitment through services outlined 
in (b).  The same is true of government 
lawyers who may be prohibited from 
providing (a)(1) and (2) services. 


6. Cmt. 6 explains the services 
contemplated by (b)(1). 


7. Cmt. 7 explains the services 
contemplated by (b)(2). 


8. Cmt. 8 explains the services 
contemplated by (b)(2). 


9. Cmt. 9 notes that because pro bono 
services are a “professional responsibility” 
and thus requires an individual 
commitment, at times a lawyer may 
discharge the responsibility “by providing 
financial support to organizations 
providing free legal services to persons of 
limited means.”  Cmt. 9 also notes that a 
firm may be able to satisfy the pro bono 
responsibilities of its members in the 


 
3. No corresponding California discussion 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
7. No corresponding California discussion 
 
8. No corresponding California discussion 
 
9. No corresponding California discussion 
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aggregate. 
10. Cmt. 10 notes that lawyers should also 


financially support programs the 
government and the profession have 
instituted to meet the legal needs of 
persons of limited means. 


11. Cmt. 11 states: “Law firms should act 
reasonably to enable and encourage all 
lawyers in the firm to provide the pro bono 
legal services called for by this Rule.” 


12. Cmt. 12 states: “The responsibility set 
forth in this Rule is not intended to be 
enforced through disciplinary process.” 


 
 
10. No corresponding California discussion 
 
 
 
 
11. No corresponding California discussion 
 
 
 
 
12. No corresponding California discussion 
 


   


MR 6.2: ACCEPTING APPOINTMENTS 
 
“A lawyer shall not seek to avoid appointment 
by a tribunal to represent a person except for 
good cause, such as: 


(a) representing the client is likely to result in 
violation of the Rules of Professional Conduct 
or other law; 


CAL. B&P CODE §6068(h). DUTIES OF 
ATTORNEY 
 
“It is the duty of an attorney to:  


*     *     * 
(h) Never to reject, for any consideration 
personal to himself or herself, the cause of 
the defenseless or the oppressed.” 


 


MR 6.2(b) representing the client is likely to 
result in an unreasonable financial burden on 
the lawyer; or 


CAL. RULE 3-700(C)(1)(f) 
No corresponding California Rule, but see 
Cal. Rule 3-700(C)(1)(f), which allows a 
member to withdraw from representation if 
the client “breaches an agreement or 
obligation to the member as to expenses or 
fees.” 


 


MR 6.2(c) the client or the cause is so 
repugnant to the lawyer as to be likely to 
impair the client lawyer relationship or the 
lawyer's ability to represent the client.” 
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MR 6.2 COMMENTS 
1. MR 6.2, cmt. 1, notes that although a 


lawyer is not obliged to accept client the 
lawyer finds repugnant, the freedom to 
select clients is qualified, i.e., lawyer can 
be appointed by a court. 


2. Cmt. 2 states a lawyer can seek to 
decline an appointment for “good cause,” 
which includes “if the lawyer could not 
handle the matter competently … or if 
undertaking the representation would 
result in an improper conflict of interest.” 


3. Cmt. 3 notes: “An appointed lawyer has 
the same obligations to the client as 
retained counsel ….” 


 
1. No corresponding California discussion 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
3. No corresponding California discussion 
 


 


   


 
MR 6.3: MEMBERSHIP IN LEGAL SERVICES 
ORGANIZATION 
 
“A lawyer may serve as a director, officer or 
member of a legal services organization, 
apart from the law firm in which the lawyer 
practices, notwithstanding that the 
organization serves persons having interests 
adverse to a client of the lawyer. The lawyer 
shall not knowingly participate in a decision 
or action of the organization: 


(a) if participating in the decision or action 
would be incompatible with the lawyer's 
obligations to a client under Rule 1.7; or 


 
 
 
 
No corresponding rule in California (see 
NOTES & COMMENTS) 
 


1. CAL. RULE 1-600 (Legal Services 
Programs) appears to be directed at a 
different issue from MR 6.3. 


2. MR 6.3 is concerned with a lawyer being 
an officer or director of a legal services 
organization, e.g., the ACLU, and the 
conflicts which may arise when the 
organization represents persons with 
interests adverse to the lawyer’s clients. 


3. Rule 1-600, on the other hand, appears to 
be primarily concerned with a lawyer 
accepting referrals from lawyer referral 
services that are operated by non-
lawyers.  See rule 1-600(B), which 
provides: “The Board of Governors of the 
State Bar shall formulate and adopt 
Minimum Standards for Lawyer Referral 
Services, which, as from time to time 
amended, shall be binding on members.” 
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(Emphasis added) 
4. Rules and Regulations of the State Bar of 


California Pertaining to Lawyer Referral 
Services became effective on 1/1/1997.  
They can be found at Appendix B of 
Publication 250. 


5. See also CAL. B&P CODE § 6155 (Lawyer 
Referral Service), which excludes from 
the definition of a lawyer referral service 
“A program having as its purpose the 
referral of clients to attorneys for 
representation on a pro bono basis.” B&P 
Code § 6155(c)(3). 


MR 6.3(b) where the decision or action could 
have a material adverse effect on the 
representation of a client of the organization 
whose interests are adverse to a client of the 
lawyer.” 


No corresponding rule in California  


 
MR 6.3 COMMENTS 
1. MR 6.3, cmt. 1, states “[a] lawyer who is 


an officer or a member of [a legal 
services] organization does not thereby 
have a client lawyer relationship with 
persons served by the organization,” and 
so a conflict between persons served and 
the lawyer’s client will not necessarily 
disqualify the lawyer. 


2. Cmt. 2 notes it may be necessary in some 
cases to reassure clients of the LSO that 
conflicting loyalties of board members will 
not affect their representation. 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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MR 6.4: LAW REFORM ACTIVITIES AFFECTING 
CLIENT INTERESTS 
 
“A lawyer may serve as a director, officer or 
member of an organization involved in reform 
of the law or its administration 
notwithstanding that the reform may affect 
the interests of a client of the lawyer. When 
the lawyer knows that the interests of a client 
may be materially benefitted by a decision in 
which the lawyer participates, the lawyer shall 
disclose that fact but need not identify the 
client.” 


 
 
 
No corresponding California rule or 
discussion. 


 


MR 6.4 COMMENTS 
1. MR 6.4, cmt. 1, notes in part that 


“[l]awyers involved in organizations 
seeking law reform generally do not have 
a client lawyer relationship with the 
organization,” but notes the lawyer is 
obligated to make “an appropriate 
disclosure when the lawyer knows a 
private client might be materially 
benefited” by the organization’s work. 


 
1. No corresponding California discussion 
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MR 6.5: NONPROFIT AND COURT-ANNEXED 
LIMITED LEGAL SERVICES PROGRAMS 
 
“(a) A lawyer who, under the auspices of a 
program sponsored by a nonprofit 
organization or court, provides short-term 
limited legal services to a client without 
expectation by either the lawyer or the client 
that the lawyer will provide continuing 
representation in the matter: 


(1) is subject to Rules 1.7 and 1.9(a) only 
if the lawyer knows that the 
representation of the client involves a 
conflict of interest; and  
(2) is subject to Rule 1.10 only if the 
lawyer knows that another lawyer 
associated with the lawyer in a law firm is 
disqualified by Rule 1.7 or 1.9(a) with 
respect to the matter. 


 
 
 
No corresponding California rule or 
discussion 


1. MR 6.5 is a new rule.  It is directed at 
unbundling,” i.e., the provision of limited 
scope legal services, the subject of the 
October 2001 Report of the Limited 
Representation Committee of the 
California Commission on Access to 
Justice. 


2. This issue is a specific charge of the 
Rules Revision Commission. 


MR 6.5(b) Except as provided in paragraph 
(a)(2), Rule 1.10 is inapplicable to a 
representation governed by this Rule.” 


  


 
MR 6.5 COMMENTS 
1. MR 6.5, cmt. 1 notes that in limited 


services programs, “such as legal-advice 
hotlines, advice-only clinics or pro se 
counseling programs, a client-lawyer 
relationship is established, but there is no 
expectation that the lawyer’s 
representation of the client will continue 
beyond the limited consultation,” and 
notes that conflicts screening often is not 
possible. 


2. Cmt. 2 notes the lawyer must obtained 
the client’s informed consent to the limited 


 
 
1. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
2. No corresponding California discussion 
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representation and, except as provided in 
MR 6.5, rules 1.6 and 1.9(c) [both dealing 
with confidentiality] apply. 


3. Cmt. 3 notes that because a conflicts 
check ordinarily is not possible, lawyer 
need comply with conflicts rules only if 
lawyer knows the representation creates 
a conflict either personally or for a lawyer 
in lawyer’s firm. 


4. Cmt. 4 notes that a lawyer’s limited 
representation in such a program will not 
preclude the lawyer’s firm from 
representing a client with interests 
adverse to the limited-representation 
client, nor will the lawyer’s personal 
disqualification be imputed to other 
lawyers in the program. 


5. Cmt. 5 notes that if lawyer continues to 
represent a limited-representation client in 
an ongoing bases, MR 1.7, 1.9(a) and 
1.10 become applicable. 


 
 
 
3. No corresponding California discussion 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
5. No corresponding California discussion 
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MR 7.1: COMMUNICATIONS CONCERNING A 
LAWYER'S SERVICES 
 
“A lawyer shall not make a false or 
misleading communication about the lawyer 
or the lawyer's services.  A communication is 
false or misleading if it contains a material 
misrepresentation of fact or law, or omits a 
fact necessary to make the statement 
considered as a whole not materially 
misleading.” 


CAL. RULE 1-400. ADVERTISING AND 
SOLICITATION 


*     *     * 
“(A) For purposes of this rule, 
“communication” means any message or 
offer made by or on behalf of a member 
concerning the availability for professional 
employment of a member or a law firm 
directed to any former, present, or 
prospective client, including but not limited to 
the following: 
(1) Any use of firm name, trade name, 
fictitious name, or other professional 
designation of such member or law firm;  or 
(2) Any stationery, letterhead, business card, 
sign, brochure, or other comparable written 
material describing such member, law firm, or 
lawyers;  or 
(3) Any advertisement (regardless of 
medium) of such member or law firm  
directed to the general public or any 
substantial portion thereof; or 
(4) Any unsolicited correspondence from a 
member or law firm directed to any person or 
entity. 


*     *     * 
(D) A communication or a solicitation (as 
defined herein) shall not: 
(1) Contain any untrue statement;  or 
(2) Contain any matter, or present or arrange 
any matter in a manner or format which is 
false, deceptive, or which tends to confuse, 
deceive, or mislead the public; or 
(3) Omit to state any fact necessary to make 
the statements made, in the light of 
circumstances under which they are made, 


1. See also B&P Code §§ 6157.2 
(“Advertisements—Guarantees, 
Settlements, Impersonations, 
Dramatizations and Contingent Fee 
Basis”) and 6157.2 (“Advertisements—
Disclosure of Payor Other Than 
Member”). 


2. Unlike MR 7.1, neither rule 1-400 nor 
B&P Code § 6157.1 contains a materiality 
requirement. 


3. Rule 1-400(E) also provides that the 
Board of Governors will adopt standards 
concerning the burden of proof in 
disciplinary proceedings. (“(E) The Board 
of Governors of the State Bar shall 
formulate and adopt standards as to 
communications which will be presumed 
to violate this rule 1- 400.  The standards 
shall only be used as presumptions 
affecting the burden of proof in 
disciplinary proceedings involving alleged 
violations of these rules.  “Presumption 
affecting the burden of proof” means that 
presumption defined in Evidence Code 
sections 605 and 606.  Such standards 
formulated and adopted by the Board, as 
from time to time amended, shall be 
effective and binding on all members.”) 


4. Note that Ethics 2000 recommended, and 
the House of Delegates agreed, that 
paragraphs (b) and (c) of previous MR 7.1 
should be deleted and removed to the 
Comment.  The Reporter’s Explanation of 
Changes for MR 7.1 states: “The 
categorical prohibitions in current 
paragraphs (b) and (c) have been 


RRC - Chart - Compare MR to Cal Rules - REV (031705) - 3COL.doc Page 161 of 194 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 


ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


not misleading to the public; or 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or 
solicitation, as the case may be; or 
(5) Be transmitted in any manner which 
involves intrusion, coercion, duress, 
compulsion, intimidation, threats, or vexatious 
or harassing conduct. 
(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board 
of Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by 
the Board of Governors, and states the 
complete name of the entity which granted 
certification.” (Emphasis added) 
 
CAL. B&P CODE §6157.1 ADVERTISEMENTS -- 
FALSE, MISLEADING OR DECEPTIVE  
 
“No advertisement shall contain any false, 
misleading, or deceptive statement or omit to 
state any fact necessary to make the 
statements made, in light of circumstances 
under which they are made, not false, 
misleading, or deceptive.” 


criticized as being overly broad and have 
therefore been relocated from text to the 
commentary as examples of statements 
that are likely to be misleading.”  In 
addition, that part of paragraph (b) that 
provided “states or implies that the lawyer 
can achieve results by means that violate 
the Rules of Professional Conduct or 
other law" has been relocated to MR 
8.4(e) “because this prohibition should not 
be limited to advertising.” 


 
MR 7.1 COMMENTS 
1. MR 7.1, cmt. 1 notes that the rule 


“governs all communications about a 
lawyer’s services, including advertising 
permitted by Rule 7.2,” and that 
statements must be “truthful.” 


2. Cmt. 2 notes that “[t]ruthful statements 
that are misleading are also prohibited.”  


 
 
1. No corresponding California discussion 
 
 
 
 
2. No corresponding California discussion, 


but see CAL. RULE 1-400(D)(2)&(3). 
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A statements is misleading if it “omits a 
fact necessary to make the lawyer’s 
communication considered as a whole not 
materially misleading,” or “there is a 
substantial likelihood that it will lead a 
reasonable person to formulate a specific 
conclusion about the lawyer or the 
lawyer’s services for which there is no 
reasonable factual foundation.” 


3. Cmt. 3 notes how a truthful report of a 
lawyer’s achievements or an 
unsubstantiated comparison of the 
lawyer’s services or fees can be 
misleading, and notes appropriate 
disclaimers may preclude a finding that 
the communication was misleading. 


4. Cmt. 4 cross-references MR 8.4(e) 
[“implying an ability to influence 
improperly a government agency or 
official”]. 


 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
4. No corresponding California discussion 
 


   


 
MR 7.2: ADVERTISING 
“(a) Subject to the requirements of Rules 7.1 
and 7.3, a lawyer may advertise services 
through written, recorded or electronic 
communication, including public media. 


 
 
No corresponding California rule or 
discussion that states in the affirmative that 
lawyer may advertise his or her services. 


1. In California, all of the rules relating to 
advertising and solicitation are written in 
the negative, i.e., proscribe what is not 
allowed, with the implied understanding 
that advertising in general is allowed.  
California’s approach is different from that 
of both the Model Rules and the ABA’s 
Model Code of Professional 
Responsibility (“ABA Code”). 
a. The Model Rules prohibit materially 


false or misleading communications; 
communications which are not false 
or misleading are presumed not to 
violated the rules. 
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b. The ABA Code, on the other hand, 
contains a laundry list of 
communications that are allowed. See 
DR 2-101(B)(1)-(25).  Items not on the 
list are presumed prohibited under the 
rule. 


c. California, like the Model Rules, 
prohibits any communications that is 
false and misleading, rule 1-400 & 
B&P Code § 6157.1, and provides 
examples of communications that are 
either prohibited, rule 1-400(D)(6) & 
B&P Code 6157.2, or create a 
presumption that the communication 
violates the rule. Standards to rule 1-
400; B&P Code  


2. The use of the term “electronic” is new 
with the 2002 version of the Model Rules.  
Since 1994, California has expressly 
regulated electronic advertising. See CAL. 
B&P CODE § 6157 & CAL. B&P 
CODE6158. 


 CAL. RULE 1-400(F). ADVERTISING AND 
SOLICITATION 


*     *     * 
 (F) A member shall retain for two years a 
true and correct copy or recording of any 
communication made by written or electronic 
media.  Upon written request, the member 
shall make any such copy or recording 
available to the State Bar, and, if requested, 
shall provide to the State Bar evidence to 
support any factual or objective claim 
contained in the communication. 


1. Note that Ethics 2000 recommended, and 
the House of Delegates agreed, that the 
“copy” requirement be dropped from the 
rule.  The Reporter’s Explanation of 
Changes for MR 7.2 states: “The 
requirement that a lawyer retain copies of 
all advertisements for two years has 
become increasingly burdensome, and 
such records are seldom used for 
disciplinary purposes.  Thus the 
Commission, with the concurrence of the 
ABA Commission on Responsibility in 
Client Development, is recommending 
elimination of the requirement that 
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records of advertising be retained for two 
years.” 


2. Note also that B&P Code § 659.1 requires 
a one-year retention period. 


MR 7.2(b) A lawyer shall not give anything of 
value to a person for recommending the 
lawyer's services except that a lawyer may 


(1) pay the reasonable costs of 
advertisements or communications 
permitted by this Rule; 
(2) pay the usual charges of a plan or a 
not-for-profit or qualified lawyer referral 
service. A qualified lawyer referral service 
is a lawyer referral service that has been 
approved by an appropriate regulatory 
authority; and  
(3) pay for a law practice in accordance 
with Rule 1.17. 
(4) refer clients to another lawyer or a 
nonlawyer professional pursuant to an 
agreement not otherwise prohibited under 
these Rules that provides for the other 
person to refer clients or customers to the 
lawyer, if 
     (i) the reciprocal referral agreement is 
not exclusive, and 
     (ii) the client is informed of the 
existence and nature of the agreement. 


CAL. B&P CODE § 6157.3, 6157.4  No 
corresponding California rule or discussion, 
but see: 
 
CAL. B&P CODE §6157.3 ADVERTISEMENTS -- 
DISCLOSURE OF PAYOR OTHER THAN MEMBER 


“Any advertisement made on behalf of a 
member, which is not paid for by the 
member, shall disclose any business 
relationship, past or present, between the 
member and the person paying for the 
advertisement.” 
 
CAL. B&P CODE §6157.4 LAWYER REFERRAL 
SERVICE ADVERTISEMENTS -- NECESSARY 
DISCLOSURES  
“Any advertisement that is created or 
disseminated by a lawyer referral service 
shall disclose whether the attorneys on the 
organization's referral list, panel, or system, 
paid any consideration, other than a 
proportional share of actual cost, to be 
included on that list, panel, or system.” 
 
See also CAL. RULE 1-320 (Financial 
Arrangements With Non-Lawyers), paragraph 
(C), which provides: “A member shall not 
compensate, give, or promise anything of 
value to any representative of the press, 
radio, television, or other communication 
medium in anticipation of or in return for 


1. CAL. RULE 1-310(A)(4) also provides: 
 


“(A) Neither a member nor a law firm shall 
directly or indirectly share legal fees with 
a person who is not a lawyer, except that: 
*     *     * 
(4) A member may pay a prescribed 
registration, referral, or participation fee to 
a lawyer referral service established, 
sponsored, and operated in accordance 
with the State Bar of California’s Minimum 
Standards for a Lawyer Referral Service 
in California.” 


 
2. Rules and Regulations of the State Bar of 


California Pertaining to Lawyer Referral 
Services became effective on 1/1/1997.  
They can be found at Appendix B of 
Publication 250. 


 
3. MR 7.2(b)(4) was adopted by the House 


of Delegates at the ABA’s August 2002 
Annual Meeting.  The House of Delegates 
also adopted a new comment [8] to Model 
Rule 7.2.  See below. 
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publicity of the member, the law firm, or any 
other member as such in a news item, but the 
incidental provision of food or beverage shall 
not of itself violate this rule,” and the 
Discussion, which explains: “Rule 1-320(C) is 
not intended to preclude compensation to the 
communications media in exchange for 
advertising the member’s or law firm’s 
availability for professional employment.” 


 
MR 7.2(c) Any communication made 
pursuant to this rule shall include the name 
and office address of at least one lawyer or 
law firm responsible for its content.” 


CAL. RULE 1-400, STANDARD (12) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(12) A “communication,” except professional 
announcements, in the form of an 
advertisement primarily directed to seeking 
professional employment primarily for 
pecuniary gain transmitted to the general 
public or any substantial portion thereof by 
mail or equivalent means or by means of 
television, radio, newspaper, magazine or 
other form of commercial mass media which 
does not state the name of the member 
responsible for the communication.  When 
the communication is made on behalf of a 
law firm, the communication shall state the 
name of at least one member responsible for 
it. 


 


 
MR 7.2 COMMENTS 
1. MR 7.2, cmt. 1 discusses why advertising 
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is allowed (“public’s need to know about 
legal services”) but also notes 
“advertising by lawyers entails the risk of 
practices that are misleading or 
overreaching.” 


2. Cmt. 2 notes the kind of information MR 
7.2 allows (e.g., “information concerning a 
lawyer’s name or firm name, address and 
telephone number; the kinds of services 
the lawyer will undertake; the basis on 
which the lawyer’s fees are determined,” 
etc.) 


3. Cmt. 3 cautions against a bar imposing 
overbroad restrictions on the type (e.g., 
electronic), content, and style (e.g., 
“undignified”) as it “assumes that the bar 
can accurately forecast the kind of 
information that the public would regard 
as relevant,” and notes that e-mail 
advertising is permissible. 


4. Cmt. 4 notes that neither MR 7.2 or 7.3 
prohibits communications authorized by 
law (e.g., class action notices). 


5. Cmt. 5 elaborates on MR 7.2(b)(1) 
[paying for advertising, etc.]  It states: “A 
lawyer may compensate employees, 
agents and vendors who are engaged to 
provide marketing or client-development 
services, such as publicists, public-
relations personnel,” etc. 


6. Cmt. 6 elaborates on MR 7.2(b)(2) 
[paying charges for legal service plan, 
which it defines as “a prepaid or group 
legal service plan or a similar delivery 
system that assists prospective clients to 
secure legal representation.”]  Cmt. 6 


1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
6. No corresponding California discussion, 


but see CAL. RULE 1-310(A)(4), AND CAL. 
B&P CODE §§ 6157.3 & 6157.4, set out 
above in relation to MR 7.2(b). 
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notes MR 7.2 only permits payments to 
non-profit or “qualified” plans, which it 
defines as “one that is approved by an 
appropriate regulatory authority as 
affording adequate protections for 
prospective clients,” and refers to the 
ABA’s “Model Supreme Court Rules 
Governing Lawyer Referral Services, etc.” 


7. Cmt. 7 notes that a lawyer participating in 
such a plan must assure the plan is 
compatible with the lawyer’s professional 
obligations, e.g., only truthful and not 
misleading advertising, and no in-person 
solicitation by the plan. 


 
 
 
 
 
 
7. No corresponding California discussion 
 


8. New MR 7.2, COMMENT [8], provides: “[8] 
A lawyer also may agree to refer clients to 
another lawyer or a nonlawyer 
professional, in return for the undertaking 
of that person to refer clients or 
customers to the lawyer. Such reciprocal 
referral arrangements must not interfere 
with the lawyer’s professional judgment 
as to making referrals or as to providing 
substantive legal services. See Rules 2.1 
and 5.4(c). Except as provided in Rule 
1.5(e), a lawyer who receives referrals 
from a lawyer or nonlawyer professional 
must not pay anything solely for the 
referral, but the lawyer does not violate 
paragraph (b) of this Rule by agreeing to 
refer clients to the other lawyer or 
nonlawyer professional, so long as the 
reciprocal referral agreement is not 
exclusive and the client is informed of the 
referral agreement.  Conflicts of interest 
created by such arrangements are 


1. No corresponding Discussion section in 
California.  See CAL. RULE 1-320 (“Financial 
Arrangements With Non-lawyers”) 


1. The House of Delegates adopted a new 
comment [8] to Model Rule 7.2at the 
ABA’s August 2002 Annual Meeting.  MR 
7.2(b)(4) was adopted by the House at 
the same meeting.  See below. 
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governed by Rule 1.7. Reciprocal referral 
agreements should not be of indefinite 
duration and should be reviewed 
periodically to determine whether they 
comply with these Rules. This Rule does 
not restrict referrals or divisions of 
revenues or net income among lawyers 
within firms comprised of multiple entities. 


 
   


 
MR 7.3: DIRECT CONTACT WITH PROSPECTIVE 
CLIENTS 
 
“(a) A lawyer shall not by in person or, live 
telephone or real-time electronic contact 
solicit professional employment from a 
prospective client when a significant motive 
for the lawyer's doing so is the lawyer's 
pecuniary gain, unless the person contacted: 


(1) is a lawyer; or 
(2) has a family, close personal, or prior 
professional relationship with the lawyer. 


CAL. RULE 1-400(B). ADVERTISING AND 
SOLICITATION 
 


*     *     * 
(B) For purposes of this rule, a “solicitation” 
means any communication: 
(1) Concerning the availability for 
professional employment of a member or a 
law firm in which a significant motive is 
pecuniary gain; and 
(2) Which is; 
(a) delivered in person or by telephone, or 
(b) directed by any means to a person known 
to the sender to be represented by counsel in 
a matter which is a subject of the 
communication. 
(C) A solicitation shall not be made by or on 
behalf of a member or law firm to a 
prospective client with whom the member or 
law firm has no family or prior professional 
relationship, unless the solicitation is 
protected from abridgment by the 
Constitution of the United States or by the 
Constitution of the State of California.  A 
solicitation to a former or present client in the 


 
 
 
1. See also CAL. B&P CODE §§ 6150-6154, 


concerning prohibitions on the use of 
runners and cappers to solicit clients. 


2. Note that rule 1-400(B)(2)(b), which 
defines a solicitation as “any 
communication . . . directed by any 
means to a person known to the sender 
to be represented by counsel in a matter 
which is a subject of the communication,” 
(emphasis added), has no counterpart in 
MR 7.3, which prohibits only in-person or 
live phone or real-time electronic contact. 


3. California has no rule or standard that 
includes a reference to “real-time 
electronic contact,” which is addressed at 
electronic communications other than the 
telephone (e.g., chat rooms, instant 
messages) that do not allow the target of 
the solicitation/communication time to 
reflect.  The Reporter’s Explanation of 
Changes to MR 7.3 states: “Differentiating 
between e-mail and real-time electronic 
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discharge of a member’s or law firm’s 
professional duties is not prohibited. 


communication, the Commission has 
concluded that the interactivity and 
immediacy of response in real-time 
electronic communication presents the 
same dangers as those involved in live 
telephone contact.” 


MR 7.3(b) A lawyer shall not solicit 
professional employment from a prospective 
client by written, recorded or electronic 
communication or by in person, telephone or 
real-time electronic contact even when not 
otherwise prohibited by paragraph (a), if: 


(1) the prospective client has made 
known to the lawyer a desire not to be 
solicited by the lawyer; or 
(2) the solicitation involves coercion, 
duress or harassment. 


CAL. RULE 1-400(D). ADVERTISING AND 
SOLICITATION 


*     *     * 
“(D) A communication or a solicitation (as 
defined herein) shall not: 
 (5) Be transmitted in any manner which 
involves intrusion, coercion, duress, 
compulsion, intimidation, threats, or vexatious 
or harassing conduct.” 
 
CAL. RULE 1-400, STANDARDS (3) & (4) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(3) A “communication” which is delivered to a 
potential client whom the member knows or 
should reasonably know is in such a physical, 
emotional, or mental state that he or she 
would not be expected to exercise 
reasonable judgment as to the retention of 
counsel. 
(4) A “communication” which is transmitted at 
the scene of an accident or at or en route to a 
hospital, emergency care center, or other 
health care facility. 
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MR 7.3(c) Every written or, recorded or 
electronic communication from a lawyer 
soliciting professional employment from a 
prospective client known to be in need of 
legal services in a particular matter shall 
include the words “Advertising Material” on 
the outside envelope, if any, and at the 
beginning and ending of any recorded or 
electronic communication, unless the 
recipient of the communication is a person 
specified in paragraphs (a)(1) or (a)(2). 


CAL. RULE 1-400(D). ADVERTISING AND 
SOLICITATION 


*     *     * 
“(D) A communication or a solicitation (as 
defined herein) shall not: 
 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or 
solicitation, as the case may be.” 
 
CAL. RULE 1-400, STANDARD (5) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(5) A “communication,” except professional 
announcements, seeking professional 
employment for pecuniary gain, which is 
transmitted by mail or equivalent means 
which does not bear the word 
“Advertisement,” “Newsletter” or words of 
similar import in 12 point print on the first 
page.  If such communication, including firm 
brochures, newsletters, recent legal 
development advisories, and similar 
materials, is transmitted in an envelope, the 
envelope shall bear the word 
“Advertisement,” “Newsletter” or words of 
similar import on the outside thereof. 


 


RRC - Chart - Compare MR to Cal Rules - REV (031705) - 3COL.doc Page 171 of 194 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 


ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


MR 7.3(d) Notwithstanding the prohibitions in 
paragraph (a), a lawyer may participate with 
a prepaid or group legal service plan 
operated by an organization not owned or 
directed by the lawyer that uses in person or 
telephone contact to solicit memberships or 
subscriptions for the plan from persons who 
are not known to need legal services in a 
particular matter covered by the plan.” 


No corresponding California rule or 
discussion, but see Cal. Rule 13.3 of the 
RULES AND REGULATIONS PERTAINING TO 
LAWYER REFERRAL SERVICES (Appendix B to 
Publication 250), which provides: 
 
“13.3 No referral shall be made which 
violates any provision of the State Bar Act or 
Rules of Professional Conduct, including, but 
not limited to, restrictions against unlawful 
solicitation and false and misleading 
advertising.” 


 


 
MR 7.3 COMMENTS 
1. MR 7.3, cmt. 1 explains that “direct in 


person or, live telephone or real-time 
electronic contact” is potentially abusive 
because the prospective client “may find it 
difficult fully to evaluate all available 
alternatives with reasoned judgment and 
appropriate self interest in the face of the 
lawyer’s presence and insistence upon 
being retained immediately.” 


2. Cmt. 2 explains the potential for abuse 
justifies the prohibition of real-time 
solicitation, particularly since other 
alternatives as described in MR 7.2 are 
available. 


3. Cmt. 3 observes that communications 
permitted under MR 7.2 are also 
preferable because they can be recorded 
and review, thus providing an extra layer 
of assurance that the statements made 
are truthful and not misleading. 


4. Cmt. 4 notes there are exceptions to the 
rule’s application because it is less likely 


 
 
1. No corresponding California discussion, 


but see CAL. RULE 1-400, STANDARDS (3), 
(4) 


 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
3. No corresponding California discussion 
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that a lawyer will engage in abusive 
practices with a former client or one with 
a personal or family relationship to the 
lawyer.  The same applies where the 
lawyer is not seeking pecuniary gain or 
the prospective client contacted the 
lawyer. 


5. Cmt. 5 notes that even in situations 
identified in cmt. 4, false or misleading 
statements (MR 7.1) are prohibited, as 
well as “coercion, duress or harassment” 
per 7.3(b)(2) and continued “contact with 
a prospective client who has made known 
to the lawyer a desire not to be solicited” 
per 7.3(b)(1). 


6. Cmt. 6 notes: “This Rule is not intended 
to prohibit a lawyer from contacting 
representatives of organizations or 
groups that may be interested in 
establishing a group or prepaid legal plan 
for their members, insureds, beneficiaries 
or other third parties for the purpose of 
informing such entities of the availability 
of and details concerning the plan or 
arrangement which the lawyer or lawyer’s 
firm is willing to offer,” and explains why it 
does not. 


7. Cmt. 7 notes that the requirement that 
certain materials be marked “Advertising 
Material” does not apply to responses to 
requests of potential clients or general 
announcements (promotions, new 
affiliations in firm, etc.) 


8. Cmt. 8 elaborates on MR 7.3(d) and 
states it “permits a lawyer to participate 
with an organization which uses personal 


4. No corresponding California discussion 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
7. No corresponding California discussion, 


but CAL. RULE 1-400, STANDARD (5), 
excepts “professional announcements” 
from the presumptive violations its 
describes. 


 
8. No corresponding California discussion 
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contact to solicit members for its group or 
prepaid legal service plan, provided that 
the personal contact is not undertaken by 
any lawyer who would be a provider of 
legal services through the plan,” and 
discusses restrictions on such an 
organization (e.g., it may not be owned or 
directed by lawyer participants in the plan, 
etc.) 


   


MR 7.4: COMMUNICATION OF FIELDS OF 
PRACTICE AND SPECIALIZATION 
 
“(a) A lawyer may communicate the fact that 
the lawyer does or does not practice in 
particular fields of law. 


 
 
 
No corresponding California rule or 
discussion that states in the affirmative that 
lawyer may communicate his or her 
specialization. 


 
 
 
1. See Comment 1 for MR 7.2(a).  That a 


California lawyer is permitted to do so can 
be implied from CAL. RULE 1-400(D)(6), 
set out below. 


2. See also CAL. RULES OF COURT, RULE 
983.5 (“Certifying Legal Specialists”) 


MR 7.4(b) A lawyer admitted to engage in 
patent practice before the United States 
Patent and Trademark Office may use the 
designation ‘Patent Attorney’ or a 
substantially similar designation;. 


No corresponding California rule or 
discussion 


 


MR 7.4(c) A lawyer engaged in Admiralty 
practice may use the designation ‘Admiralty,’ 
‘Proctor in Admiralty’ or a substantially similar 
designation. 


No corresponding California rule or 
discussion 


 


MR 7.4(d) A lawyer shall not state or imply 
that a lawyer is certified as a specialist in a 
particular field of law, unless: 


(1) the lawyer has been certified as a 
specialist by an organization that has 
been approved by an appropriate state 
authority or that has been accredited by 


CAL. RULE 1-400(D). ADVERTISING AND 
SOLICITATION 
 


*     *     * 
(D) A communication or a solicitation (as 
defined herein) shall not: 


*     *     * 
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the American Bar Association; and 
(2) the name of the certifying organization 
is clearly identified in the communication.” 


(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board 
of Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by 
the Board of Governors, and states the 
complete name of the entity which granted 
certification. 


MR 7.4 COMMENTS 
1. MR 7.4, cmt. 1 simply elaborates on 


7.4(a), which permits lawyers to indicate 
areas of practice, etc. 


2. Cmt. 2 explains the patent and admiralty 
designations discussed in 7.4(b) & (c). 


3. Cmt. 3 simply elaborates on 7.4(d), which 
discusses certification as a specialist.  It 
adds: “In order to insure that consumers 
can obtain access to useful information 
about an organization granting 
certification, the name of the certifying 
organization must be included in any 
communication regarding the 
certification.” 


 
1. No corresponding California discussion 
 
 
2. No corresponding California discussion 
 
3. No corresponding California discussion 
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MR 7.5: FIRM NAMES AND LETTERHEADS 
 
“(a) A lawyer shall not use a firm name, 
letterhead or other professional designation 
that violates Rule 7.1. A trade name may be 
used by a lawyer in private practice if it does 
not imply a connection with a government 
agency or with a public or charitable legal 
services organization and is not otherwise in 
violation of Rule 7.1. 


CAL. RULE 1-400, STANDARD (9) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(9) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation used by a member 
or law firm in private practice which differs 
materially from any other such designation 
used by such member or law firm at the same 
time in the same community. 


 


MR 7.5(b) A law firm with offices in more than 
one jurisdiction may use the same name or 
other professional designation in each 
jurisdiction, but identification of the lawyers in 
an office of the firm shall indicate the 
jurisdictional limitations on those not licensed 
to practice in the jurisdiction where the office 
is located. 


No corresponding California rule or 
discussion 


 


MR 7.5(c) The name of a lawyer holding a 
public office shall not be used in the name of 
a law firm, or in communications on its behalf, 
during any substantial period in which the 
lawyer is not actively and regularly practicing 
with the firm. 


CAL. RULE 1-400, STANDARD (6) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
 (6) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or 
implies a relationship between any member 
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in private practice and a government agency 
or instrumentality or a public or non-profit 
legal services organization. 


MR 7.5(d) Lawyers may state or imply that 
they practice in a partnership or other 
organization only when that is the fact.” 


CAL. RULE 1-400, STANDARD (7) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
 (7) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or 
implies that a member has a relationship to 
any other lawyer or a law firm as a partner or 
associate, or officer or shareholder pursuant 
to Business and Professions Code sections 
6160-6172 unless such relationship in fact 
exists. 


 


 
MR 7.5 COMMENTS 
1. MR 7.5, cmt. 1 notes that in addition to 


designating a firm by its members (living 
or deceased), a lawyer or firm can also be 
designated by trade name, website 
address, etc., but cautions that a 
disclaimer may be required if a 
geographical name (e.g., “Malibu Legal 
Clinic”).  Cmt. 1 also states “it is 
misleading to use the name of a lawyer 
not associated with the firm ….”  Finally, 
at the ABA August 2002 Annual Meeting, 
the House of Delegates adopted a new 
phrase at the end of the last sentence of 


 
 
1. No corresponding California discussion 
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comment 1.  The last sentence now 
reads: “However, it is misleading to use 
the name of a lawyer not associated with 
the firm or a predecessor of the firm, or 
the name of a nonlawyer.” 


2. Cmt. 2 elaborates on 7.5(d), noting that 
“lawyers sharing office facilities, but who 
are not in fact associated with each other 
in a law firm, may not denominate 
themselves as, for example, ‘Smith and 
Jones,’ for that title suggests that they are 
practicing law together in a firm.” 


 
 
 
 
 
 
 
2. No corresponding California discussion, 


but see Cal. Formal Ethics Opn. 1997-
150. 


 


   


MR 7.6: POLITICAL CONTRIBUTIONS TO 
OBTAIN GOVERNMENT LEGAL ENGAGEMENTS 
OR APPOINTMENTS BY JUDGES 
 
“A lawyer or law firm shall not accept a 
government legal engagement or an 
appointment by a judge if the lawyer or law 
firm makes a political contribution or solicits 
political contributions for the purpose of 
obtaining or being considered for that type of 
legal engagement or appointment.” 


No corresponding California rule or 
discussion 


1. As of July 2002, no state had adopted MR 
7.6. 


2. At the February 2000 ABA Midyear 
Meeting, proposed Rule 7.6 & Comment 
(Report 110) was adopted upon the 
recommendation of the ABA Section of 
Business Law, ABA Section of State and 
Local Government Law, ABA Standing 
Committee on Ethics and Professional 
Responsibility, and Association of the Bar 
of the City of New York.    


 
MR 7.6 COMMENTS 
1. MR 7.6, cmt. 1, notes the concern that 


“when lawyers make or solicit political 
contributions in order to obtain an 
engagement for legal work awarded by a 
government agency, or to obtain 
appointment by a judge, the public may 
legitimately question whether the lawyers 
engaged to perform the work are selected 
on the basis of competence and merit.” 


 
 
1. No corresponding California discussion 
2. No corresponding California discussion 
3. No corresponding California discussion 
4. No corresponding California discussion 
5. No corresponding California discussion 
6. No corresponding California discussion 
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2. Cmt. 2 defines “political contribution” as 
“any gift, subscription, loan, advance or 
deposit of anything of value made directly 
or indirectly to a candidate, incumbent, 
political party or campaign committee to 
influence or provide financial support for 
election to or retention in judicial or other 
government office,” but not contributions 
re a referendum. 


3. Cmt. 3 defines ““government legal 
engagement” (“any engagement to 
provide legal services that a public official 
has the direct or indirect power to award”) 
and “appointment by a judge” 
(“appointment to a position such as 
referee, commissioner, special master, 
receiver, guardian or other similar position 
that is made by a judge”), both of which 
are subject to several listed exceptions 
(e.g., substantially uncompensated 
services). 


4. Cmt. 4 defines “lawyer or law firm” to 
include “a political action committee or 
other entity owned or controlled by a 
lawyer or law firm.” 


5. Cmt. 5 explains what “political 
contributions for the purpose of obtaining 
or being considered for a government 
legal engagement” are, and discusses 
factors to consider in determining whether 
such a purpose exists. 


6. Cmt. 6 states: “If a lawyer makes or 
solicits a political contribution under 
circumstances that constitute bribery or 
another crime, Rule 8.4(b) is implicated.” 
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MR 8.1: BAR ADMISSION AND DISCIPLINARY 
MATTERS 
 
An applicant for admission to the bar, or a 
lawyer in connection with a bar admission 
application or in connection with a disciplinary 
matter, shall not: 
 
(a) knowingly make a false statement of 
material fact; or 


CAL. RULE 1-200. FALSE STATEMENT 
REGARDING ADMISSION TO THE STATE BAR 
 
“(A) A member shall not knowingly make a 
false statement regarding a material fact or 
knowingly fail to disclose a material fact in 
connection with an application for admission 
to the State Bar. 
B) A member shall not further an application 
for admission to the State Bar of a person 
whom the member knows to be unqualified in 
respect to character, education, or other 
relevant attributes. 
(C) This rule shall not prevent a member from 
serving as counsel of record for an applicant 
for admission to practice in proceedings 
related to such admission.” 


1. The Discussion to rule 1-200 provides: 
“For purposes of rule 1-200 ‘admission’ 
includes readmission.” 


2. Unlike MR 8.1, rule 1-200 makes no 
mention of “disciplinary matter,” but CAL. 
&P CODE § 6068(i) provides in part that it 
is every attorney’s duty: “To cooperate 
and participate in any disciplinary 
investigation or other regulatory or 
disciplinary proceeding pending against 
the attorney.”  Section 6068(i), however, 
also recognizes the attorney’s 
constitutional privileges and states: “Any 
exercise by an attorney of any 
constitutional or statutory privilege shall 
not be used against the attorney in a 
regulatory or disciplinary proceeding 
against him or her.” 


MR 8.1(b) fail to disclose a fact necessary to 
correct a misapprehension known by the 
person to have arisen in the matter, or 
knowingly fail to respond to a lawful demand 
for information from an admissions or 
disciplinary authority, except that this rule 
does not require disclosure of information 
otherwise protected by Rule 1.6. 


No corresponding California rule or 
discussion. 


 


 
MR 8.1 COMMENTS 
1. MR 8.1, cmt. 1 notes that the duties 


imposed by MR 8.1 also apply to 
applicants for admission to the bar, and 
applies to both the a lawyer’s own 


 
 
1. No corresponding California discussion.  


Rule 1-200’s Discussion states: “For 
purposes of rule 1-200 “’admission’ 
includes readmission,” but does not state 
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admission or discipline and to that of 
others.  Cmt. 1 also clarifies that 8.1(b) 
requires correction of any prior 
misstatement, as well as “affirmative 
clarification” of any misconception of the 
disciplinary or admissions authority of 
which the person becomes aware.  


2. Cmt. 2 notes MR 8.1 is subject to the Fifth 
Amendment. 


3. Cmt. 3 notes that a lawyer representing 
either an applicant for admission or 
lawyer subject to discipline is governed by 
the Rules. 


that it applies to both applicants and 
attorneys, etc. 


 
 
 
2. No corresponding California discussion 
 
3. No corresponding California discussion.  


Rule 1-200(C) provides: “This rule shall 
not prevent a member from serving as 
counsel of record for an applicant for 
admission to practice in proceedings 
related to such admission.” 


   


 
MR 8.2: JUDICIAL AND LEGAL OFFICIALS 
 
“(a) A lawyer shall not make a statement that 
the lawyer knows to be false or with reckless 
disregard as to its truth or falsity concerning 
the qualifications or integrity of a judge, 
adjudicatory officer or public legal officer, or 
of a candidate for election or appointment to 
judicial or legal office. 


 
CAL. B&P CODE § 6068(b). No corresponding 
California rule or discussion, but see: 
 
§6068. DUTIES OF ATTORNEY 
“It is the duty of an attorney to: 


*     *     * 
(b) To maintain the respect due to the courts 
of justice and judicial officers.” 


 


 
MR 8.2(b) A lawyer who is a candidate for 
judicial office shall comply with the applicable 
provisions of the Code of Judicial Conduct.” 


 
CAL. RULE 1-700(A) provides: “A member 
who is a candidate for judicial office in 
California shall comply with Canon 5 of the 
Code of Judicial Ethics.” 
 
See also CALIFORNIA CONSTITUTION, ART. VI, 
§ 18(m), which provides: “The Supreme 
Court shall make rules for the conduct of 
judges both on and off the bench, and for 
judicial candidates in the conduct of their 


1. The California Supreme Court adopted 
the California Code of Judicial Ethics on 
1/15/96. 
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campaigns. These rules shall be referred to 
as the Code of Judicial Ethics.” 


MR 8.2 COMMENTS 
1. MR 8.2, cmt. 1 notes that because lawyer 


assessments of fitness of persons for 
judicial office are relied on, “honest and 
candid opinions on such matters 
contributes to improving the 
administration of justice.” 


2. Cmt. 2 provides a lawyer seeking judicial 
office “should be bound by applicable 
limitations on political activity.” 


3. Cmt. 3 notes “lawyers are encouraged … 
to defend judges and courts unjustly 
criticized.” 


 
 
1. No corresponding California discussion 
 
 
 
 
 
2. No corresponding California discussion 
 
 
3. No corresponding California discussion 
 


 


   


 
MR 8.3: REPORTING PROFESSIONAL 
MISCONDUCT 
 
“(a) A lawyer who knows that another lawyer 
has committed a violation of the Rules of 
Professional Conduct that raises a 
substantial question as to that lawyer's 
honesty, trustworthiness or fitness as a 
lawyer in other respects, shall inform the 
appropriate professional authority. 


 
 
 
 
No corresponding California rule or 
discussion 


 


 
MR 8.3(b) A lawyer who knows that a judge 
has committed a violation of applicable rules 
of judicial conduct that raises a substantial 
question as to the judge's fitness for office 
shall inform the appropriate authority. 


 
No corresponding California rule or 
discussion 
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MR 8.3(c) This Rule does not require 
disclosure of information otherwise protected 
by Rule 1.6 or information gained by a lawyer 
or judge while participating in an approved 
lawyers assistance program.” 


No corresponding California rule or 
discussion 


 


 
MR 8.3 COMMENTS 
1. MR 8.3, cmt. 1 notes that reporting is 


necessary in part because “[a]n 
apparently isolated violation may indicate 
a pattern of misconduct that only a 
disciplinary investigation can uncover.” 


2. Cmt. 2 states “[a] report about misconduct 
is not required where it would involve 
violation of Rule 1.6,” but the lawyer 
should encourage the client to consent to 
disclosure if it would not prejudice the 
client’s interests. 


3. Cmt. 3 notes MR 8.3 “limits the reporting 
obligation to those offenses that a self-
regulating profession must vigorously 
endeavor to prevent,” and notes the term 
“substantial” in 8.3(a) and (b) “refers to 
the seriousness of the possible offense 
and not the quantum of evidence of which 
the lawyer is aware.” 


4. Cmt. 4 notes the duty to report “does not 
apply to a lawyer retained to represent a 
lawyer whose professional conduct is in 
question.” 


5. Cmt. 5 elaborates on 8.4(c), which 
provides an exception to the reporting 
requirement when the lawyer obtains the 
information re misconduct in a lawyer or 
judge assistance program.  Cmt. 5 notes 
the exception “encourages lawyers and 


 
 
 
1. No corresponding California discussion 
2. No corresponding California discussion 
3. No corresponding California discussion 
4. No corresponding California discussion 
5. No corresponding California discussion 
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judges to seek treatment through such a 
program.” 


   


MR 8.4: MISCONDUCT 
 
“It is professional misconduct for a lawyer to: 
 
(a) violate or attempt to violate the Rules of 
Professional Conduct, knowingly assist or 
induce another to do so, or do so through the 
acts of another; 


CAL. RULE 1-120. ASSISTING, SOLICITING, OR 
INDUCING VIOLATIONS 


“A member shall not knowingly assist in, 
solicit, or induce any violation of these rules 
or the State Bar Act.” 
 
CAL. B&P CODE §6103. SANCTIONS FOR 
VIOLATION OF OATH OR ATTORNEY'S DUTIES 


“A wilful disobedience or violation of an order 
of the court requiring him to do or forbear an 
act connected with or in the course of his 
profession, which he ought in good faith to do 
or forbear, and any violation of the oath taken 
by him, or of his duties as such attorney, 
constitute causes for disbarment or 
suspension.” 


 


MR 8.4(b) commit a criminal act that reflects 
adversely on the lawyer's honesty, 
trustworthiness or fitness as a lawyer in other 
respects; 


CAL. B&P CODE §6106. MORAL TURPITUDE, 
DISHONESTY OR CORRUPTION IRRESPECTIVE 
OF CRIMINAL CONVICTION 


The commission of any act involving moral 
turpitude, dishonesty or corruption, whether 
the act is committed in the course of his 
relations as an attorney or otherwise, and 
whether the act is a felony or misdemeanor 
or not, constitutes a cause for disbarment or 
suspension. 


If the act constitutes a felony or 
misdemeanor, conviction thereof in a criminal 
proceeding is not a condition precedent to 
disbarment or suspension from practice 
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therefor. (Emphasis added). 
 
CAL. B&P CODE §6101. CONVICTION OF 
CRIMES INVOLVING MORAL TURPITUDE 


(a) Conviction of a felony or misdemeanor, 
involving moral turpitude, constitutes a cause 
for disbarment or suspension. In any 
proceeding, whether under this article or 
otherwise, to disbar or suspend an attorney 
on account of that conviction, the record of 
conviction shall be conclusive evidence of 
guilt of the crime of which he or she has been 
convicted. 


MR 8.4(c) engage in conduct involving 
dishonesty, fraud, deceit or 
misrepresentation; 


CAL. B&P CODE §6106. MORAL TURPITUDE, 
DISHONESTY OR CORRUPTION IRRESPECTIVE 
OF CRIMINAL CONVICTION 


The commission of any act involving moral 
turpitude, dishonesty or corruption, whether 
the act is committed in the course of his 
relations as an attorney or otherwise, and 
whether the act is a felony or misdemeanor 
or not, constitutes a cause for disbarment or 
suspension. 


 


MR 8.4(d) engage in conduct that is 
prejudicial to the administration of justice; 


Given the explanation of paragraph (d) in MR 
8.4, cmt. 3, there does not appear to be a 
corresponding California rule.  However, see 
also: 
 
CAL. RULE 5-200 and CAL. B&P CODE § 
6068(d), both discussed in relation to MR 3.3 
and 3.4, above. 


1. MR 8.4, cmt. 3, explains paragraph (d): “A 
lawyer who, in the course of representing 
a client, knowingly manifests by words or 
conduct, bias or prejudice based upon 
race, sex, religion, national origin, 
disability, age, sexual orientation or 
socioeconomic status, violates paragraph 
(d) when such actions are prejudicial to 
the administration of justice.” 


2. Note that the recently-repealed first 
phrase of CAL. B&P CODE § 6068(f) (“To 
abstain from all offensive personality”) 
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approximated MR 8.4(d). 


MR 8.4(e) state or imply an ability to 
influence improperly a government agency or 
official or to achieve results by means that 
violate the Rules of Professional Conduct or 
other law; or 


No corresponding California rule or 
discussion; the closest is CAL. RULE 5-200 
and CAL. B&P CODE § 6068(d), but they go 
more to to the underlying acts or goals that 
MR 8.4(e) prohibits the lawyer from 
suggesting he or she has an ability to 
accomplish. 


1. The second clause of MR 8.4(e) was 
moved from the more specialized context 
of rule 7.2 (Advertising) to the more 
generally applicable rule, MR 8.4. 


MR 8.4(f) knowingly assist a judge or judicial 
officer in conduct that is a violation of 
applicable rules of judicial conduct or other 
law.” 


No corresponding California rule or 
discussion 


 


 
MR 8.4 COMMENTS 
1. MR 8.4, cmt. 1 elaborates on 8.4(a), but 


notes that (a) “does not prohibit a lawyer 
from advising a client concerning action 
the client is legally entitled to take.” 


2. Cmt. 2 notes moral turpitude includes 
offenses such as adultery “that have no 
specific connection to fitness for the 
practice of law,” and that “a lawyer should 
be professionally answerable only for 
offenses that indicate lack of those 
characteristics relevant to law practice” 
(e.g., offenses involving violence, 
dishonesty, breach of trust, etc.) 


3. Cmt. 3 elaborates on 8.4(d), noting that 
[a] lawyer who, in the course of 
representing a client, knowingly manifests 
by words or conduct, bias or prejudice 
based upon race, sex, religion, national 
origin, disability, age, sexual orientation or 
socioeconomic status violates (d) when 
such actions are prejudicial to the 


 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion, 


but see In re Mostman (1989), which, 
while stating “the concept of moral 
turpitude defies exact description,” 
defined “moral turpitude” as an “act of 
baseness, vileness or depravity in the 
private and social duties a man owes his 
fellow man contrary to the accepted and 
customary rule of right and duty between 
man and man.” 47 Cal.3d 725, 736-37, 
765 P.2d 448, 254 Cal.Rptr. 286, 292, 
quoting In re Craig (1938) 12 Cal.2d 93, 
97, 82 P.2d 442. 


 
3. No corresponding California discussion.  


See NOTES & COMMENTS 1 & 2 to MR 
8.4(d), above. 
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administration of justice,” but notes “[a] 
trial judge’s finding that peremptory 
challenges were exercised on a 
discriminatory basis does not alone 
establish a violation of this rule.” 


4. Cmt. 4 notes in part: “A lawyer may 
refuse to comply with an obligation 
imposed by law upon a good faith belief 
that no valid obligation exists.” 


5. Cmt. 5 states that “lawyers holding public 
office assume legal responsibilities going 
beyond those of other citizens,” and notes 
the same holds for “positions of private 
trust” (e.g., trustee, executor). 


 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
5. No corresponding California discussion 
 


   


 
MR 8.5: DISCIPLINARY AUTHORITY; CHOICE OF 
LAW 
 
(a) Disciplinary Authority. A lawyer admitted 
to practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction, 
regardless of where the lawyer's conduct 
occurs. A lawyer not admitted in this 
jurisdiction is also subject to the disciplinary 
authority of this jurisdiction if the lawyer 
provides or offers to provide any legal 
services in this jurisdiction. A lawyer may be 
subject to the disciplinary authority of both 
this jurisdiction and another jurisdiction for 
the same conduct. 


CAL. RULE 1-100(D). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 


*     *     * 
(D) Geographic Scope of Rules. 


(1) As to members: 


These rules shall govern the activities of 
members in and outside this state, except as 
members lawfully practicing outside this state 
may be specifically required by a jurisdiction 
in which they are practicing to follow rules of 
professional conduct different from these 
rules. 


(2) As to lawyers from other jurisdictions who 
are not members: 


These rules shall also govern the activities of 
lawyers while engaged in the performance of 
lawyer functions in this state; but nothing 
contained in these rules shall be deemed to 


1. An amended Model Rule 8.5, revised by 
the ABA’s MJP Commission, was 
adopted by the ABA House of Delegates 
and at the August 2002 ABA Annual 
Meeting. 


2. There is no exact counterpart to MR 
8.5(a).  Rule 1-100(D) comes closest. 


 


RRC - Chart - Compare MR to Cal Rules - REV (031705) - 3COL.doc Page 187 of 194 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY ETHICS 2000 MODEL RULE 


ETHICS 2000 RULE CALIFORNIA RULE COUNTERPART (IF ANY) NOTES & COMMENTS 


authorize the performance of such functions 
by such persons in this state except as 
otherwise permitted by law. 


MR 8.5(b) “Choice of Law. In any exercise of 
the disciplinary authority of this jurisdiction, 
the rules of professional conduct to be 
applied shall be as follows: 


(1) for conduct in connection with a matter 
pending before a tribunal, the rules of the 
jurisdiction in which the tribunal sits, 
unless the rules of the tribunal provide 
otherwise; and 


(2) for any other conduct, the rules of the 
jurisdiction in which the lawyer’s conduct 
occurred, or, if the predominant effect of 
the conduct is in a different jurisdiction, 
the rules of that jurisdiction shall be 
applied to the conduct. A lawyer shall not 
be subject to discipline if the lawyer’s 
conduct conforms to the rules of a 
jurisdiction in which the lawyer reasonably 
believes the predominant effect of the 
lawyer’s conduct will occur.” 


CAL. RULE 1-100(D), discussed in relation to 
MR 8.5(a), above. 


1. Cal. Rule 1-100(D)(1) provides that the 
California rules govern member conduct 
in or out of California, but it also contains 
a major exception, i.e., if the other 
jurisdiction in which the member is 
practicing requires all lawyers to follow a 
rule in conflict with the California rule, 
then the other rule controls. 


2. MR 8.5(b) draws a distinction between 
whether the conduct is “in connection with 
a matter pending before a tribunal,” MR 
8.5(b)(1), or is “any other conduct,” MR 
8.5(b)(2), in determining which choice of 
law rule apply.  Rule 1-100(D) draws no 
such distinction. 


 
MR 8.5 COMMENTS 
1. MR 8.5, cmt. 1 notes paragraph (a) 


restates longstanding law, and discusses 
reciprocal discipline, enforcement, and 
jurisdictional issues. 


2. Cmts. 2-7 address choice of law.  Cmt. 2 
notes that a lawyer can be subject to 
conflicting rules when licensed in different 
jurisdictions and that “the lawyer’s 
conduct may involve significant contacts 


 
 
 
1. No corresponding California discussion 
 
 
 
2. No corresponding California discussion 
 
 
 


 
 
 
1. The MJP Commission substantially 


revised the comments to Model Rule 8.5 
and these were adopted by the House at 
the August 2002 ABA Annual Meeting. 
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with more than one jurisdiction.” 
3. Cmt. 3 notes that 8.5(b)’s premise is that 


resolving conflicts is in the interest of both 
clients and the profession and so lawyer 
should be subject to only one set of rules, 
and be given a way to determine which 
rules apply.  Paragraph (b) is also 
described as taking the approach of “(iii) 
providing protection from discipline for 
lawyers who act reasonably in the face of 
uncertainty.” 


4. Cmt. 4 is an elaboration of 8.4(b)(1), with 
examples. 


5. New cmt. 5 provides: “When a lawyer’s 
conduct involves significant contacts with 
more than one jurisdiction, it may not be 
clear whether the predominant effect of 
the lawyer’s conduct will occur in a 
jurisdiction other than the one in which 
the conduct occurred. So long as the 
lawyer’s conduct conforms to the rules of 
a jurisdiction in which the lawyer 
reasonably believes the predominant 
effect will occur, the lawyer shall not be 
subject to discipline under this Rule.” 


6. Cmt. 6 (old cmt. 5) notes that if two 
jurisdictions proceed against a lawyer for 
the same conduct, they should not 
proceed “on the basis of two inconsistent 
rules.” 


7. Cmt. 7 (old cmt. 6) takes a completely 
opposite position than in the former 
version of MR 8.5.  In the old version, the 
comment noted that 8.5(b) “is not 
intended to apply to transnational 
practice.”  Cmt. 7 now provides: “The 


 
 
3. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
4. No corresponding California discussion 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
7. No corresponding California discussion 
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choice of law provision applies to lawyers 
engaged in transnational practice, unless 
international law, treaties or other 
agreements between competent 
regulatory authorities in the affected 
jurisdictions provide otherwise.” 
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CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


 
CAL. RULE 1-100(A). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 
 
 (A) Purpose and Function. 
 
 The following rules are intended to regulate 
professional conduct of members of the State 
Bar through discipline.  They have been 
adopted by the Board of Governors of the 
State Bar of California and approved by the 
Supreme Court of California pursuant to 
Business and Professions Code sections 
6076 and 6077 to protect the public and to 
promote respect and confidence in the legal 
profession.  These rules together with any 
standards adopted by the Board of Governors 
pursuant to these rules shall be binding upon 
all members of the State Bar. 


 For a willful breach of any of these rules, the 
Board of Governors has the power to 
discipline members as provided by law. 


 The prohibition of certain conduct in these 
rules is not exclusive.  Members are also 
bound by applicable law including the State 
Bar Act (Bus. & Prof.Code, § 6000 et seq.) 
and opinions of California courts.  Although 
not binding, opinions of ethics committees in 
California should be consulted by members 
for guidance on proper professional conduct.  
Ethics opinions and rules and standards 
promulgated by other jurisdictions and bar 
associations may also be considered. 


 
No corresponding Model Rule, but compare 
Model Rules, Scope.  For example: 
 
[14]  The Rules of Professional Conduct are 
rules of reason. They should be interpreted 
with reference to the purposes of legal 
representation and of the law itself. Some of 
the Rules are imperatives, cast in the terms 
“shall” or “shall not.” These define proper 
conduct for purposes of professional 
discipline. Others, generally cast in the term 
“may,” are permissive and define areas under 
the Rules in which the lawyer has discretion 
to exercise professional judgment. No 
disciplinary action should be taken when the 
lawyer chooses not to act or acts within the 
bounds of such discretion. Other Rules define 
the nature of relationships between the 
lawyer and others. The Rules are thus partly 
obligatory and disciplinary and partly 
constitutive and descriptive in that they define 
a lawyer’s professional role. Many of the 
Comments use the term “should.” Comments 
do not add obligations to the Rules but 
provide guidance for practicing in compliance 
with the Rules. *   *   * 


[19]  Failure to comply with an obligation or 
prohibition imposed by a Rule is a basis for 
invoking the disciplinary process. The Rules 
presuppose that disciplinary assessment of a 
lawyer’s conduct will be made on the basis of 
the facts and circumstances as they existed 
at the time of the conduct in question and in 
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CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


 These rules are not intended to create new 
civil causes of action.  Nothing in these rules 
shall be deemed to create, augment, 
diminish, or eliminate any substantive legal 
duty of lawyers or the non-disciplinary 
consequences of violating such a duty. 


recognition of the fact that a lawyer often has 
to act upon uncertain or incomplete evidence 
of the situation. Moreover, the Rules 
presuppose that whether or not discipline 
should be imposed for a violation, and the 
severity of a sanction, depend on all the 
circumstances, such as the willfulness and 
seriousness of the violation, extenuating 
factors and whether there have been 
previous violations. 


[20]  Violation of a Rule should not itself give 
rise to a cause of action against a lawyer nor 
should it create any presumption in such a 
case that a legal duty has been breached. In 
addition, violation of a Rule does not 
necessarily warrant any other nondisciplinary 
remedy, such as disqualification of a lawyer 
in pending litigation. The Rules are designed 
to provide guidance to lawyers and to provide 
a structure for regulating conduct through 
disciplinary agencies. They are not designed 
to be a basis for civil liability. Furthermore, 
the purpose of the Rules can be subverted 
when they are invoked by opposing parties as 
procedural weapons. The fact that a Rule is a 
just basis for a lawyer’s self-assessment, or 
for sanctioning a lawyer under the 
administration of a disciplinary authority, does 
not imply that an antagonist in a collateral 
proceeding or transaction has standing to 
seek enforcement of the Rule. Nevertheless, 
since the Rules do establish standards of 
conduct by lawyers, a lawyer’s violation of a 
Rule may be evidence of breach of the 
applicable standard of conduct. 
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CAL. RULE 1-100(B)(1). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 
(1) “Law Firm” means: 


(a) two or more lawyers whose activities 
constitute the practice of law, and who 
share its profits, expenses, and liabilities; 
or 
(b) a law corporation which employs more 
than one lawyer; or 
(c) a division, department, office, or group 
within a business entity, which includes 
more than one lawyer who performs legal 
services for the business entity; or 
(d) a publicly funded entity which employs 
more than one lawyer to perform legal 
services. 


 
MR 1.0(c) “Firm” or “law firm” denotes a 
lawyer or lawyers in a private firm, law 
partnership, professional corporation, sole 
proprietorship or other association authorized 
to practice law; or lawyers employed in a 
legal services organization or the legal 
department of a corporation or other 
organization. 


1. Although MR 1.0(c) does not expressly 
refer to an office of government lawyers 
(Cal.Rule 1-100(B)(1)(d) refers to “a 
publicly funded entity), Cmt. 3 to MR 1.0 
states: “With respect to the law 
department of an organization, including 
the government, there is ordinarily no 
question that the members of the 
department constitute a firm within the 
meaning of the Rules of Professional 
Conduct.” (Emphasis added) 


2. Cmts. 3 & 4 to MR 1.0 also note that with 
organizational clients, it may be difficult to 
identify with precision who the client is. 


3. See Comment re MR Comment 2, below. 
 


 
CAL. RULE 1-100(B)(2)-(4) 
 
(2) “Member” means a member of the State 
Bar of California. 
 
(3) “Lawyer” means a member of the State 
Bar of California or a person who is admitted 
in good standing of and eligible to practice 
before the bar of any United States court or 
the highest court of the District of Columbia or 
any state, territory, or insular possession of 
the United States, or is licensed to practice 
law in, or is admitted in good standing and 
eligible to practice before the bar of the 
highest court of, a foreign country or any 
political subdivision thereof. 
 


 
No corresponding Model Rule. 
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(4) “Associate” means an employee or fellow 
employee who is employed as a lawyer. 
 
CAL. RULE 1-100(B)(5). 
(5) “Shareholder” means a shareholder in a 
professional corporation pursuant to Business 
and Professions Code section 6160 et seq. 


MR 1.0(g) “Partner” denotes a member of a 
partnership, a shareholder in a law firm 
organized as a professional corporation, or a 
member of an association authorized to 
practice law. 


 


 
CAL. RULE 1-100(C). PURPOSE OF 
DISCUSSIONS 
 
 Because it is a practical impossibility to 
convey in black letter form all of the nuances 
of these disciplinary rules, the comments 
contained in the Discussions of the rules, 
while they do not add independent basis for 
imposing discipline, are intended to provide 
guidance for interpreting the rules and 
practicing in compliance with them. 


 
MR Scope, ¶. [21] 
 
[21] The Comment accompanying each Rule 
explains and illustrates the meaning and 
purpose of the Rule. The Preamble and this 
note on Scope provide general orientation. 
The Comments are intended as guides to 
interpretation, but the text of each Rule is 
authoritative. 


 


 
CAL. RULE 1-100(D). RULES OF 
PROFESSIONAL CONDUCT, IN GENERAL 


*     *     * 
(D) Geographic Scope of Rules. 


(1) As to members: 


These rules shall govern the activities of 
members in and outside this state, except as 
members lawfully practicing outside this state 
may be specifically required by a jurisdiction 
in which they are practicing to follow rules of 
professional conduct different from these 
rules. 


(2) As to lawyers from other jurisdictions who 


 
MR 8.5(a): Disciplinary Authority; Choice 
Of Law 
 
(a) Disciplinary Authority. A lawyer admitted 
to practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction, 
regardless of where the lawyer's conduct 
occurs. A lawyer not admitted in this 
jurisdiction is also subject to the disciplinary 
authority of this jurisdiction if the lawyer 
provides or offers to provide any legal 
services in this jurisdiction. A lawyer may be 
subject to the disciplinary authority of both 
this jurisdiction and another jurisdiction for the 


 
1. Note that on 8/12/2002, the ABA House 


of Delegates adopted the Report of the 
ABA’s MJP Commission, which included 
extensive revisions to MR 8.5. 


2. There is no exact counterpart to MR 
8.5(a).  Rule 1-100(D) comes closest. 
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are not members: 


These rules shall also govern the activities of 
lawyers while engaged in the performance of 
lawyer functions in this state; but nothing 
contained in these rules shall be deemed to 
authorize the performance of such functions 
by such persons in this state except as 
otherwise permitted by law. 


same conduct. 


 
CAL. RULE 1-100(D), discussed in relation to 
MR 8.5(a), above. 


MR 8.5(b) Choice of Law.  
In any exercise of the disciplinary authority of 
this jurisdiction, the rules of professional 
conduct to be applied shall be as follows: 
(1) for conduct in connection with a matter 
pending before a tribunal, the rules of the 
jurisdiction in which the tribunal sits, unless 
the rules of the tribunal provide otherwise; 
and 
(2) for any other conduct, the rules of the 
jurisdiction in which the lawyer’s conduct 
occurred, or, if the predominant effect of the 
conduct is in a different jurisdiction, the rules 
of that jurisdiction shall be applied to the 
conduct. A lawyer shall not be subject to 
discipline if the lawyer’s conduct conforms to 
the rules of a jurisdiction in which the lawyer 
reasonably believes the predominant effect of 
the lawyer’s conduct will occur.” 


1. Cal. Rule 1-100(D)(1) provides that the 
California rules govern member conduct 
in or out of California, but it also contains 
a major exception, i.e., if the other 
jurisdiction in which the member is 
practicing requires all lawyers to follow a 
rule in conflict with the California rule, 
then the other rule controls. 


2. MR 8.5(b) draws a distinction between 
whether the conduct is “in connection with 
a matter pending before a tribunal,” MR 
8.5(b)(1), or is “any other conduct,” MR 
8.5(b)(2), in determining which choice of 
law rule apply.  Rule 1-100(D) draws no 
such distinction. 


CAL. RULE 1-100(E). 
 
(E) These rules may be cited and referred to 
as “Rules of Professional Conduct of the 
State Bar of California.” 


No corresponding Model Rule or Comment.  


 
CAL. RULE 1-100, DISCUSSION 
 


 
MR Scope, ¶¶. [19], [20] 
[19]  Failure to comply with an obligation or 
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 The Rules of Professional Conduct are 
intended to establish the standards for 
members for purposes of discipline (See 
Ames v. State Bar (1973) 8 Cal.3d 910 [106 
Cal.Rptr. 489].)  The fact that a member has 
engaged in conduct that may be contrary to 
these rules does not automatically give rise to 
a civil cause of action.  (See Noble v. Sears 
Roebuck & Co. (1973) 33 Cal.App.3d 654 
[109 Cal.Rptr. 269];  Wilhelm v. Pray, Price, 
Williams & Russell (1986) 186 Cal.App.3d 
1324 [231 Cal.Rptr. 355].)  These rules are 
not intended to supercede existing law 
relating to members in non-disciplinary 
contexts.  (See, e.g., Klemm v. Superior 
Court (1977) 75 Cal.App.3d 893 [142 
Cal.Rptr. 509] (motion for disqualification of 
counsel due to a conflict of interest); 
Academy of California Optometrists, Inc. v. 
Superior Court (1975) 51 Cal.App.3d 999 
[124 Cal.Rptr. 668] (duty to return client files); 
Chronometrics, Inc. v. Sysgen, Inc. (1980) 
110 Cal.App.3d 597 [168 Cal.Rptr. 196] 
(disqualification of member appropriate 
remedy for improper communication with 
adverse party). 


prohibition imposed by a Rule is a basis for 
invoking the disciplinary process. The Rules 
presuppose that disciplinary assessment of a 
lawyer’s conduct will be made on the basis of 
the facts and circumstances as they existed 
at the time of the conduct in question and in 
recognition of the fact that a lawyer often has 
to act upon uncertain or incomplete evidence 
of the situation. Moreover, the Rules 
presuppose that whether or not discipline 
should be imposed for a violation, and the 
severity of a sanction, depend on all the 
circumstances, such as the willfulness and 
seriousness of the violation, extenuating 
factors and whether there have been 
previous violations. 
 
[20]  Violation of a Rule should not itself give 
rise to a cause of action against a lawyer nor 
should it create any presumption in such a 
case that a legal duty has been breached. In 
addition, violation of a Rule does not 
necessarily warrant any other nondisciplinary 
remedy, such as disqualification of a lawyer 
in pending litigation. The Rules are designed 
to provide guidance to lawyers and to provide 
a structure for regulating conduct through 
disciplinary agencies. They are not designed 
to be a basis for civil liability. Furthermore, 
the purpose of the Rules can be subverted 
when they are invoked by opposing parties as 
procedural weapons. The fact that a Rule is a 
just basis for a lawyer’s self-assessment, or 
for sanctioning a lawyer under the 
administration of a disciplinary authority, does 
not imply that an antagonist in a collateral 
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proceeding or transaction has standing to 
seek enforcement of the Rule. Nevertheless, 
since the Rules do establish standards of 
conduct by lawyers, a lawyer’s violation of a 
Rule may be evidence of breach of the 
applicable standard of conduct. 


   
 
CAL. RULE 1-110. DISCIPLINARY AUTHORITY 
OF THE STATE BAR 
 
 A member shall comply with conditions 
attached to public or private reprovals or 
other discipline administered by the State Bar 
pursuant to Business and Professions Code 
sections 6077 and 6078 and rule 956, 
California Rules of Court. 


 
No corresponding Model Rule or Comment. 


 


   
 
CAL. RULE 1-120 ASSISTING, SOLICITING, OR 
INDUCING VIOLATIONS. No corresponding 
California rule or discussion, but see: 
 
1. CAL. RULE 1-120. ASSISTING, SOLICITING, 


OR INDUCING VIOLATIONS 


“A member shall not knowingly assist in, 
solicit, or induce any violation of these 
rules or the State Bar Act.” 


 
2. CAL. RULE 3-110, DISCUSSION 


 
MR 5.2: Responsibilities Of A Subordinate 
Lawyer 
 
“(a) A lawyer is bound by the Rules of 
Professional Conduct notwithstanding that 
the lawyer acted at the direction of another 
person.” 
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CAL. RULE 1-120. ASSISTING, SOLICITING, OR 
INDUCING VIOLATIONS 
“A member shall not knowingly assist in, 
solicit, or induce any violation of these rules 
or the State Bar Act.” 
 
CAL. B&P CODE §6103. SANCTIONS FOR 
VIOLATION OF OATH OR ATTORNEY'S DUTIES 


“A wilful disobedience or violation of an order 
of the court requiring him to do or forbear an 
act connected with or in the course of his 
profession, which he ought in good faith to do 
or forbear, and any violation of the oath taken 
by him, or of his duties as such attorney, 
constitute causes for disbarment or 
suspension.” 


 
MR 8.4: Misconduct 
 
“It is professional misconduct for a lawyer to: 
 
(a) violate or attempt to violate the Rules of 
Professional Conduct, knowingly assist or 
induce another to do so, or do so through the 
acts of another; 


 


   


 
CAL. RULE 1-200. FALSE STATEMENT 
REGARDING ADMISSION TO THE STATE BAR 
 
“(A) A member shall not knowingly make a 
false statement regarding a material fact or 
knowingly fail to disclose a material fact in 
connection with an application for admission 
to the State Bar. 
B) A member shall not further an application 
for admission to the State Bar of a person 
whom the member knows to be unqualified in 
respect to character, education, or other 
relevant attributes. 
(C) This rule shall not prevent a member from 
serving as counsel of record for an applicant 


MR 8.1: Bar Admission And Disciplinary 
Matters 
 
An applicant for admission to the bar, or a 
lawyer in connection with a bar admission 
application or in connection with a disciplinary 
matter, shall not: 
 
(a) knowingly make a false statement of 
material fact; or 


1. The Discussion to rule 1-200 provides: 
“For purposes of rule 1-200 ‘admission’ 
includes readmission.” 


2. Unlike MR 8.1, rule 1-200 makes no 
mention of “disciplinary matter,” but CAL. 
&P CODE § 6068(i) provides in part that it 
is every attorney’s duty: “To cooperate 
and participate in any disciplinary 
investigation or other regulatory or 
disciplinary proceeding pending against 
the attorney.”  Section 6068(i), however, 
also recognizes the attorney’s 
constitutional privileges and states: “Any 
exercise by an attorney of any 
constitutional or statutory privilege shall 
not be used against the attorney in a 


RRC - Chart - Compare Cal Rules to MRs - REV (031705) - 3COL.doc Page 15 of 183 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY CALIFORNIA RULE OR STATUTE 


CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


for admission to practice in proceedings 
related to such admission.” 


regulatory or disciplinary proceeding 
against him or her.” 


 
CAL. RULE 1-200, DISCUSSION, provides:  
“’admission’ includes readmission,” but does 
not state that it applies to both applicants and 
attorneys, etc. 
 


 
MR 8.1 Comments 
1. MR 8.1, cmt. 1 notes that the duties 


imposed by MR 8.1 also apply to 
applicants for admission to the bar, and 
applies to both the a lawyer’s own 
admission or discipline and to that of 
others.  Cmt. 1 also clarifies that 8.1(b) 
requires correction of any prior 
misstatement, as well as “affirmative 
clarification” of any misconception of the 
disciplinary or admissions authority of 
which the person becomes aware.  


2. Cmt. 2 notes MR 8.1 is subject to the Fifth 
Amendment. 


3. Cmt. 3 notes that a lawyer representing 
either an applicant for admission or 
lawyer subject to discipline is governed by 
the Rules. 


 


   
 
CAL. RULE 1-300(A) A member shall not aid 
any person or entity in the unauthorized 
practice of law.” 


MR 5.5(a) A lawyer shall not practice law in a 
jurisdiction in violation of the regulation of the 
legal profession in that jurisdiction, or assist 
another in doing so.” 


1. In considering unauthorized practice of 
law in California, see CAL. RULES OF 
COURT 964-967, 983, 983.1, 983.4 & 988 
re Multijurisdictional Practice, at page 
128, & following. 
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CAL. RULE 1-300(B). UNAUTHORIZED 
PRACTICE OF LAW 


*     *     * 
“(B) A member shall not practice law in a 
jurisdiction where to do so would be in 
violation of regulations of the profession in 
that jurisdiction.” 


MR 5.5(a) A lawyer shall not practice law in a 
jurisdiction in violation of the regulation of the 
legal profession in that jurisdiction, or assist 
another in doing so.” 


1. See also CAL. RULE 1-311 (“Employment 
of Disbarred, Suspended, Resigned, or 
Involuntarily Inactive Member”) 


 


 
See Notes & Comments. 


 
MR 5.5(b)) A lawyer who is not admitted to 
practice in this jurisdiction shall not:  
(1) except as authorized by these Rules or 
other law, establish an office or other 
systematic and continuous presence in this 
jurisdiction for the practice of law; or 
(2) hold out to the public or otherwise 
represent that the lawyer is admitted to 
practice law in this jurisdiction.  


 
1. No corresponding California Rule of 


Professional Conduct.  Instead, California 
has addressed MJP issues through CAL. 
RULES OF COURT 964-967.  See page 
128, & following. 


2. A prohibition similar to that in MR 
5.5(b)(1) is found in paragraph (c)(2) of 
CAL. RULE OF COURT 966(c)(2) and CAL. 
RULE OF COURT 967(c)(2).  Rule 966 
governs lawyers who practice temporarily 
in California as part of litigation.  Rule 
967, governs non-litigating lawyers who 
are temporarily in California to provide 
legal services. 


3. A prohibition similar to that in MR 
5.5(b)(2) is found in CAL. RULE OF COURT 
966(c)(1) and CAL. RULE OF COURT 
967(c)(1).  MR 5.5(b)(2) is also consistent 
with CAL. B&P CODE §6126(a). 


4. MR 5.5(b)(1) is also consistent with the 
“virtual practice of law” prohibition 
established by the California Supreme 
Court in Birbrower, Montalbano, Condon 
& Frank, P.C. v. Superior Ct. (1998) 17 
Cal.4th 119, 128-129, 70 Cal.Rptr.2d 304. 
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See Notes & Comments. 


MR 5.5(c) A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services on a 
temporary basis in this jurisdiction that:  
(1) are undertaken in association with a 
lawyer who is admitted to practice in this 
jurisdiction and who actively participates in 
the matter; 
(2) are in or reasonably related to a pending 
or potential proceeding before a tribunal in 
this or another jurisdiction, if the lawyer, or a 
person the lawyer is assisting, is authorized 
by law or order to appear in such proceeding 
or reasonably expects to be so authorized; 
(3) are in or reasonably related to a pending 
or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in 
this or another jurisdiction, if the services 
arise out of or are reasonably related to the 
lawyer’s practice in a jurisdiction in which the 
lawyer is admitted to practice and are not 
services for which the forum requires pro hac 
vice admission; or 
(4) are not within paragraphs (c)(2) or (c)(3) 
and arise out of or are reasonably related to 
the lawyer’s practice in a jurisdiction in which 
the lawyer is admitted to practice.  


1. No corresponding California Rule of 
Professional Conduct. 


2. MR 5.5(c)(1). Although there is no 
provision in Rules of Court 964-967 
identical to MR 5.5(c)(1), CAL. RULE OF 
COURT 964 permits a lawyer not licensed 
in California to practice law under the 
supervision of a California-licensed 
attorney employed by a “qualifying legal 
service provider.”  CAL. RULE OF COURT 
964(j)(1)(A).  However, unlike MR 
5.5(c)(1), which applies to any lawyer, 
only registered legal services lawyers 
come within the provisions of rule 964. 


3. MR 5.5(c)(2).  CAL. RULE OF COURT 983 
governs pro hac vice admission.  CAL. 
RULE OF COURT 966(b)(2)-(4) also 
authorizes performance of legal services 
before admission pro hac vice.  Rule 966 
governs lawyers who practice temporarily 
in California as part of litigation. 


4. MR 5.5(c)(3).  Cal. statutes & rules of 
court that permit out-of-state lawyers to 
participate in arbitrations, include: CAL. 
CODE CIV. PROC. § 1297.351 
(international arbitrations); (g), CAL. CODE 
CIV. PROC. §1282.4 (i) (statutory 
collective bargaining arbitrations); CAL. 
CODE CIV. PROC. § 1282.4(f) (legal 
services in connection with arbitration in 
jurisdiction in which the lawyer admitted); 
and CAL. CODE CIV. PROC. §1282.4 and 
CAL. RULE OF COURT 983.4 (pro hac vice 
admission to appear in other arbitrations). 
CAL. RULE OF COURT 966 would also 
permit the same kinds of activities 
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permitted under MR 5.5(c)(3). 
5. MR 5.5(c)(4). See CAL. RULE OF COURT 


967, which governs non-litigating lawyers 
who are temporarily in California to 
provide legal services. 


6. Concerning MR 5.5(c)(2) & (3), CAL. 
RULE OF COURT 966(g)(1) defines “formal 
legal proceeding” as “litigation, arbitration, 
mediation, or a legal action before an 
administrative decision-maker.” 


 
See Notes & Comments. 


MR 5.5(d) A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services in this 
jurisdiction that: 
(1) are provided to the lawyer’s employer or 
its organizational affiliates and are not 
services for which the forum requires pro hac 
vice admission; or 
(2) are services that the lawyer is authorized 
to provide by federal law or other law of this 
jurisdiction.  


1. No corresponding California Rule of 
Professional Conduct. 


2. MR 5.5(d)(1).  CAL. RULE OF COURT 965 
permits in-house counsel residing in 
California but licensed in another state to 
provide legal services to their employer-
client (except for making court 
appearances or other services requiring 
pro hac vice admission). 


3. MR 5.5(d)(2).  See CAL. RULE OF COURT 
967(b)(2).  That rule provides that an 
attorney meeting the rule’s requirements, 
may provide “legal assistance or legal 
advice in California on an issue of federal 
law or of the law of a jurisdiction other 
than California to attorneys licensed to 
practice law in California.”  (Emphasis 
added). 


4. See also CAL. B&P CODE § 6125. 
5. Although MR 5.5(d)(2) appears to permit 


a lawyer not licensed in the jurisdiction to 
provide legal services authorized by 
federal law to anyone, Cal. Rule of Court 
967(b)(2) limits the provision of such 
services to California-licensed lawyers. 
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CAL. RULE 1-310. FORMING A PARTNERSHIP 
WITH A NON-LAWYER 
 
“A member shall not form a partnership with a 
person who is not a lawyer if any of the 
activities of that partnership consist of the 
practice of law.” 


 
MR 5.4(b) A lawyer shall not form a 
partnership with a nonlawyer if any of the 
activities of the partnership consist of the 
practice of law. 


1. RULE 1-310, DISCUSSION, provides: “Rule 
1-310 is not intended to govern members’ 
activities which cannot be considered to 
constitute the practice of law.  It is 
intended solely to preclude a member 
from being involved in the practice of law 
with a person who is not a lawyer.” 


 
CAL. RULE 1-310, DISCUSSION. 
 
Rule 1-310 is not intended to govern 
members’ activities which cannot be 
considered to constitute the practice of law.  It 
is intended solely to preclude a member from 
being involved in the practice of law with a 
person who is not a lawyer. 


 
No corresponding Model Rule or Comment. 


 


   
 
CAL. RULE 1-311(A). EMPLOYMENT OF 
DISBARRED, SUSPENDED, RESIGNED, OR 
INVOLUNTARILY INACTIVE MEMBER 
 
(A) For purposes of this rule: 


(1) “Employ” means to engage the services of 
another, including employees, agents, 
independent contractors and consultants, 
regardless of whether any compensation is 
paid; 
(2) “Involuntarily inactive member” means a 
member who is ineligible to practice law as a 
result of action taken pursuant to Business 
and Professions Code sections 6007, 
6203(c), or California Rule of Court 958(d);  


 
 
 
 
No corresponding Model Rule or Comment re 
any of the subsections of rule 1-311. 
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and 
(3) “Resigned member” means a member 
who has resigned from the State Bar while 
disciplinary charges are pending. 
 
CAL. RULE 1-311(B). 
(B) A member shall not employ, associate 
professionally with, or aid a person the 
member knows or reasonably should know is 
a disbarred, suspended, resigned, or 
involuntarily inactive member to perform the 
following on behalf of the member’s client: 


(1) Render legal consultation or advice to the 
client; 
(2) Appear on behalf of a client in any hearing 
or proceeding or before any judicial officer, 
arbitrator, mediator, court, public agency, 
referee, magistrate, commissioner, or hearing 
officer; 
(3) Appear as a representative of the client at 
a deposition or other discovery matter; 
(4) Negotiate or transact any matter for or on 
behalf of the client with third parties; 
(5) Receive, disburse or otherwise handle the 
client’s funds;  or 
(6) Engage in activities which constitute the 
practice of law. 


 
 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 1-311(C) 
(C) A member may employ, associate 
professionally with, or aid a disbarred, 
suspended, resigned, or involuntarily inactive 
member to perform research, drafting or 
clerical activities, including but not limited to: 


 
 
No corresponding Model Rule or Comment 
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(1) Legal work of a preparatory nature, such 
as legal research, the  assemblage of data 
and other necessary information, drafting of 
pleadings, briefs, and other similar 
documents; 
(2) Direct communication with the client or 
third parties regarding matters such as 
scheduling, billing, updates, confirmation of 
receipt or sending of correspondence and 
messages;  or 
(3) Accompanying an active member in 
attending a deposition or other discovery 
matter for the limited purpose of providing 
clerical assistance to the active member who 
will appear as the representative of the client. 
 
CAL. RULE 1-311(D). 
(D) Prior to or at the time of employing a 
person the member knows or reasonably 
should know is a disbarred, suspended, 
resigned, or involuntarily inactive member, 
the member shall serve upon the State Bar 
written notice of the employment, including a 
full description of such person’s current bar 
status.  The written notice shall also list the 
activities prohibited in paragraph (B) and 
state that the disbarred, suspended, 
resigned, or involuntarily inactive member will 
not perform such activities.  The member 
shall serve similar written notice upon each 
client on whose specific matter such person 
will work, prior to or at the time of employing 
such person to work on the client’s specific 
matter.  The member shall obtain proof of 
service of the client’s written notice and shall 
retain such proof and a true and correct copy 


 
 
No corresponding Model Rule or Comment 
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of the client’s written notice for two years 
following termination of the member’s 
employment with the client. 
 
CAL. RULE 1-311(E). 
(E) A member may, without client or State 
Bar notification, employ a disbarred, 
suspended, resigned or involuntarily inactive 
member whose sole function is to perform 
office physical plant or equipment 
maintenance, courier or delivery services, 
catering, reception, typing or transcription, or 
other similar support activities. 


 
 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 1-311(F). 
(F) Upon termination of the disbarred, 
suspended, resigned, or involuntarily inactive 
member, the member shall promptly serve 
upon the State Bar written notice of the 
termination. 


 
 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 1-311, DISCUSSION. 
For discussion of the activities that constitute 
the practice of law, see  Farnham v. State Bar 
(1976) 17 Cal.3d 605 [131 Cal.Rptr. 611];  
Bluestein v. State Bar (1974) 13 Cal.3d 162 
[118 Cal.Rptr. 175];  Baron v. City of Los 
Angeles (1970) 2 Cal.3d 535 [86 Cal.Rptr. 
673];  Crawford v. State Bar (1960) 54 Cal.2d 
659 [7 Cal.Rptr. 746];  People v. Merchants 
Protective Corporation (1922) 189 Cal. 531, 
535 [209 P. 363];  People v. Landlords 
Professional Services (1989) 215 Cal.App.3d 
1599 [264 Cal.Rptr. 548];  and People v. 
Sipper (1943) 61 Cal.App.2d Supp. 844 [142 


 
 
No corresponding Model Rule or Comment 
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P.2d 960].)  [FN1] 


 Paragraph (D) is not intended to prevent or 
discourage a member from fully discussing 
with the client the activities that will be 
performed by the disbarred, suspended, 
resigned, or involuntarily inactive member on 
the client’s matter.  If a member’s client is an 
organization, then the written notice required 
by paragraph (D) shall be served upon the 
highest authorized officer, employee, or 
constituent overseeing the particular 
engagement.  (See rule 3-600.) 


 Nothing in rule 1-311 shall be deemed to 
limit or preclude any activity engaged in 
pursuant to rules 983, 983.1, 983.2, and 988 
of the California Rules of Court, or any local 
rule of a federal district court concerning 
admission pro hac vice. 
   
 
CAL. RULE 1-320. FINANCIAL ARRANGEMENTS 
WITH NON-LAWYERS 
 
“(A) Neither a member nor a law firm shall 
directly or indirectly share legal fees with a 
person who is not a lawyer, except that: 


(1) An agreement between a member and 
a law firm, partner, or associate may 
provide for the payment of money after 
the member’s death to the member’s 
estate or to one or more specified 
persons over a reasonable period of time; 
or 
(2) A member or law firm undertaking to 


 
MR 5.4: Professional Independence Of A 
Lawyer 
 
“(a) A lawyer or law firm shall not share 
legal fees with a nonlawyer, except that: 


(1) an agreement by a lawyer with the 
lawyer's firm, partner, or associate may 
provide for the payment of money, over a 
reasonable period of time after the 
lawyer's death, to the lawyer's estate or to 
one or more specified persons; 
(2) a lawyer who purchases the practice 
of a deceased, disabled, or disappeared 
lawyer may, pursuant to the provisions of 
Rule 1.17, pay to the estate or other 


 
 
 
1. Rule 1-320 is nearly identical to MR 5.4, 


although it does not include a provision 
analogous to MR 5.4(a)(4), which 
appears to be a codification of ABA 
Formal Ethics Opn. 93-374 (Sharing Of 
Court-Awarded Fees With Sponsoring 
Pro Bono Organizations). 


2. Nor does MR 5.4(a) contain a provision 
similar to rule 1-320(A)(4). 


3. Rule 1-320, Discussion, provides: “Rule 
1-320(C) is not intended to preclude 
compensation to the communications 
media in exchange for advertising the 


RRC - Chart - Compare Cal Rules to MRs - REV (031705) - 3COL.doc Page 24 of 183 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY CALIFORNIA RULE OR STATUTE 


CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


complete unfinished legal business of a 
deceased member may pay to the estate 
of the deceased member or other person 
legally entitled thereto that proportion of 
the total compensation which  fairly 
represents the services rendered by the 
deceased member; 
(3) A member or law firm may include 
non-member employees in a 
compensation, profit-sharing, or 
retirement plan even though the plan is 
based in whole or in part on a profit-
sharing arrangement, if such plan does 
not circumvent these rules or Business 
and Professions Code section 6000 et 
seq.; or 
(4) A member may pay a prescribed 
registration, referral, or participation fee to 
a lawyer referral service established, 
sponsored, and operated in accordance 
with the State Bar of California’s Minimum 
Standards for a Lawyer Referral Service 
in California.” 


representative of that lawyer the agreed-
upon purchase price; 
(3) a lawyer or law firm may include 
nonlawyer employees in a compensation 
or retirement plan, even though the plan 
is based in whole or in part on a profit-
sharing arrangement; and 
(4) a lawyer may share court-awarded 
legal fees with a nonprofit organization 
that employed, retained or recommended 
employment of the lawyer in the matter. 


member’s or law firm’s availability for 
professional employment.” 


 
CAL. RULE 1-320(B). 
(B) A member shall not compensate, give, or 
promise anything of value to any person or 
entity for the purpose of recommending or 
securing employment of the member or the 
member’s law firm by a client, or as a reward 
for having made a recommendation resulting 
in employment of the member or the 
member’s law firm by a client.  A member’s 
offering of or giving a gift or gratuity to any 
person or entity having made a 
recommendation resulting in the employment 


 
MR 7.2(b)(4) A lawyer shall not give anything 
of value to a person for recommending the 
lawyer's services except that a lawyer may: 
 


*     *     * 
 
(4) refer clients to another lawyer or a 
nonlawyer professional pursuant to an 
agreement not otherwise prohibited under 
these Rules that provides for the other person 
to refer clients or customers to the lawyer, if 
     (i) the reciprocal referral agreement is not 


 
1. MR 7.2(b)(4) was adopted by the House 


of Delegates at the ABA’s August 2002 
Annual Meeting.  The House of Delegates 
also adopted a new comment [8] to Model 
Rule 7.2.  See below. 


2. New Comment [8]: “[8] A lawyer also may 
agree to refer clients to another lawyer or 
a nonlawyer professional, in return for the 
undertaking of that person to refer clients 
or customers to the lawyer. Such 
reciprocal referral arrangements must not 
interfere with the lawyer’s professional 
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of the member or the member’s law firm shall 
not of itself violate this rule, provided that the 
gift or gratuity was not offered or given in 
consideration of any promise, agreement, or 
understanding that such a gift or gratuity 
would be forthcoming or that referrals would 
be made or encouraged in the future. 


exclusive, and 
     (ii) the client is informed of the existence 
and nature of the agreement.
 
 


judgment as to making referrals or as to 
providing substantive legal services. See 
Rules 2.1 and 5.4(c). Except as provided 
in Rule 1.5(e), a lawyer who receives 
referrals from a lawyer or nonlawyer 
professional must not pay anything solely 
for the referral, but the lawyer does not 
violate paragraph (b) of this Rule by 
agreeing to refer clients to the other 
lawyer or nonlawyer professional, so long 
as the reciprocal referral agreement is not 
exclusive and the client is informed of the 
referral agreement.  Conflicts of interest 
created by such arrangements are 
governed by Rule 1.7. Reciprocal referral 
agreements should not be of indefinite 
duration and should be reviewed 
periodically to determine whether they 
comply with these Rules. This Rule does 
not restrict referrals or divisions of 
revenues or net income among lawyers 
within firms comprised of multiple entities. 


 
CAL. RULE 1-320(C). 
(C) A member shall not compensate, give, or 
promise anything of value to any 
representative of the press, radio, television, 
or other communication medium in 
anticipation of or in return for publicity of the 
member, the law firm, or any other member 
as such in a news item, but the incidental 
provision of food or beverage shall not of 
itself violate this rule. 


 
 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 1-320, DISCUSSION. 
Rule 1-320(C) is not intended to preclude 
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compensation to the communications media 
in exchange for advertising the member’s or 
law firm’s availability for professional 
employment. 


No corresponding Model Rule or Comment 


   


 
CAL. RULE 1-400. ADVERTISING & 
SOLICITATION 
 
No corresponding California rule or 
discussion that states in the affirmative that 
lawyer may advertise his or her services. 


 
MR 7.2: Advertising 
“(a) Subject to the requirements of Rules 
7.1 and 7.3, a lawyer may advertise services 
through written, recorded or electronic 
communication, including public media. 


1. In California, all of the rules relating to 
advertising and solicitation are written in 
the negative, i.e., proscribe what is not 
allowed, with the implied understanding 
that advertising in general is allowed.  
California’s approach is different from that 
of both the Model Rules and the ABA’s 
Model Code of Professional 
Responsibility (“ABA Code”). 
a. The Model Rules prohibit materially 


false or misleading communications; 
communications which are not false or 
misleading are presumed not to 
violated the rules. 


b. The ABA Code, on the other hand, 
contains a laundry list of 
communications that are allowed. See 
DR 2-101(B)(1)-(25).  Items not on the 
list are presumed prohibited under the 
rule. 


c. California, like the Model Rules, 
prohibits any communications that is 
false and misleading, rule 1-400 & 
B&P Code § 6157.1, and provides 
examples of communications that are 
either prohibited, rule 1-400(D)(6) & 
B&P Code 6157.2, or create a 
presumption that the communication 
violates the rule. Standards to rule 1-
400; B&P Code  
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2. The use of the term “electronic” is new 
with the 2002 version of the Model Rules.  
Since 1994, California has expressly 
regulated electronic advertising. See CAL. 
B&P CODE § 6157 & CAL. B&P 
CODE6158. 


 
CAL. RULE 1-400(A). ADVERTISING AND 
SOLICITATION 


*     *     * 
“(A) For purposes of this rule, 
“communication” means any message or 
offer made by or on behalf of a member 
concerning the availability for professional 
employment of a member or a law firm 
directed to any former, present, or 
prospective client, including but not limited to 
the following: 
(1) Any use of firm name, trade name, 
fictitious name, or other professional 
designation 
 of such member or law firm;  or 
(2) Any stationery, letterhead, business card, 
sign, brochure, or other comparable written 
material describing such member, law firm, or 
lawyers;  or 
(3) Any advertisement (regardless of 
medium) of such member or law firm  
directed to the general public or any 
substantial portion thereof; or 
(4) Any unsolicited correspondence from a 
member or law firm directed to any person or 
entity. 


*     *     * 
(D) A communication or a solicitation (as 


MR 7.1: Communications Concerning A 
Lawyer's Services 
 
“A lawyer shall not make a false or 
misleading communication about the lawyer 
or the lawyer's services.  A communication is 
false or misleading if it contains a material 
misrepresentation of fact or law, or omits a 
fact necessary to make the statement 
considered as a whole not materially 
misleading.” 


1. See also B&P Code §§ 6157.2 
(“Advertisements—Guarantees, 
Settlements, Impersonations, 
Dramatizations and Contingent Fee 
Basis”) and 6157.2 (“Advertisements—
Disclosure of Payor Other Than 
Member”). 


2. Unlike MR 7.1, neither rule 1-400 nor 
B&P Code § 6157.1 contains a materiality 
requirement. 


3. Rule 1-400(E) also provides that the 
Board of Governors will adopt standards 
concerning the burden of proof in 
disciplinary proceedings. (“(E) The Board 
of Governors of the State Bar shall 
formulate and adopt standards as to 
communications which will be presumed 
to violate this rule 1- 400.  The standards 
shall only be used as presumptions 
affecting the burden of proof in 
disciplinary proceedings involving alleged 
violations of these rules.  “Presumption 
affecting the burden of proof” means that 
presumption defined in Evidence Code 
sections 605 and 606.  Such standards 
formulated and adopted by the Board, as 
from time to time amended, shall be 
effective and binding on all members.”) 


4. Note that Ethics 2000 recommended, and 
the House of Delegates agreed, that 
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defined herein) shall not: 
(1) Contain any untrue statement;  or 
(2) Contain any matter, or present or arrange 
any matter in a manner or format which is 
false, deceptive, or which tends to confuse, 
deceive, or mislead the public; or 
(3) Omit to state any fact necessary to make 
the statements made, in the light of 
circumstances under which they are made, 
not misleading to the public; or 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or 
solicitation, as the case may be; or 
(5) Be transmitted in any manner which 
involves intrusion, coercion, duress, 
compulsion, intimidation, threats, or vexatious 
or harassing conduct. 
(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board 
of Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by 
the Board of Governors, and states the 
complete name of the entity which granted 
certification.” (Emphasis added) 
 
CAL. B&P CODE §6157.1 ADVERTISEMENTS -- 
FALSE, MISLEADING OR DECEPTIVE  
 
“No advertisement shall contain any false, 
misleading, or deceptive statement or omit to 
state any fact necessary to make the 
statements made, in light of circumstances 
under which they are made, not false, 
misleading, or deceptive.” 


paragraphs (b) and (c) of previous MR 7.1 
should be deleted and removed to the 
Comment.  The Reporter’s Explanation of 
Changes for MR 7.1 states: “The 
categorical prohibitions in current 
paragraphs (b) and (c) have been 
criticized as being overly broad and have 
therefore been relocated from text to the 
commentary as examples of statements 
that are likely to be misleading.”  In 
addition, that part of paragraph (b) that 
provided “states or implies that the lawyer 
can achieve results by means that violate 
the Rules of Professional Conduct or 
other law" has been relocated to MR 
8.4(e) “because this prohibition should not 
be limited to advertising.” 
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CAL. RULE 1-400(B) & (C). ADVERTISING AND 
SOLICITATION 
 


*     *     * 
(B) For purposes of this rule, a “solicitation” 
means any communication: 
(1) Concerning the availability for professional 
employment of a member or a law firm in 
which a significant motive is pecuniary gain; 
and 
(2) Which is; 
(a) delivered in person or by telephone, or 
(b) directed by any means to a person known 
to the sender to be represented by counsel in 
a matter which is a subject of the 
communication. 
(C) A solicitation shall not be made by or on 
behalf of a member or law firm to a 
prospective client with whom the member or 
law firm has no family or prior professional 
relationship, unless the solicitation is 
protected from abridgment by the Constitution 
of the United States or by the Constitution of 
the State of California.  A solicitation to a 
former or present client in the discharge of a 
member’s or law firm’s professional duties is 
not prohibited. 


 
MR 7.3: Direct Contact With Prospective 
Clients 
 
“(a) A lawyer shall not by in person or, live 
telephone or real-time electronic contact 
solicit professional employment from a 
prospective client when a significant motive 
for the lawyer's doing so is the lawyer's 
pecuniary gain, unless the person contacted: 


(1) is a lawyer; or 
(2) has a family, close personal, or prior 
professional relationship with the lawyer. 


 
 
 
1. See also CAL. B&P CODE §§ 6150-6154, 


concerning prohibitions on the use of 
runners and cappers to solicit clients. 


2. Note that rule 1-400(B)(2)(b), which 
defines a solicitation as “any 
communication . . . directed by any 
means to a person known to the sender 
to be represented by counsel in a matter 
which is a subject of the communication,” 
(emphasis added), has no counterpart in 
MR 7.3, which prohibits only in-person or 
live phone or real-time electronic contact. 


3. California has no rule or standard that 
includes a reference to “real-time 
electronic contact,” which is addressed at 
electronic communications other than the 
telephone (e.g., chat rooms, instant 
messages) that do not allow the target of 
the solicitation/communication time to 
reflect.  The Reporter’s Explanation of 
Changes to MR 7.3 states: “Differentiating 
between e-mail and real-time electronic 
communication, the Commission has 
concluded that the interactivity and 
immediacy of response in real-time 
electronic communication presents the 
same dangers as those involved in live 
telephone contact.” 


 
CAL. RULE 1-400(D)(1)-(3) 
 
(D) A communication or a solicitation (as 


 
Model Rule 7.1, cmt. 2 
 
1. Concerning CAL. RULE 1-400(D)(1), MR 


7.1 provides “[a] lawyer shall not make a 


 


RRC - Chart - Compare Cal Rules to MRs - REV (031705) - 3COL.doc Page 30 of 183 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY CALIFORNIA RULE OR STATUTE 


CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


defined herein) shall not: 


(1) Contain any untrue statement;  or 
(2) Contain any matter, or present or arrange 
any matter in a manner or format which is 
false, deceptive, or which tends to confuse, 
deceive, or  mislead the public;  or 
(3) Omit to state any fact necessary to make 
the statements made, in the light of 
circumstances under which they are made, 
not misleading to the public. 


false or misleading communication about 
the lawyer or the lawyer’s services.” 


2. Concerning CAL. RULE 1-400(D)(2) & (3), 
MR 7.1, CMT. 2 notes that “[t]ruthful 
statements that are misleading are also 
prohibited.”  A statements is misleading if 
it “omits a fact necessary to make the 
lawyer’s communication considered as a 
whole not materially misleading,” or “there 
is a substantial likelihood that it will lead a 
reasonable person to formulate a specific 
conclusion about the lawyer or the 
lawyer’s services for which there is no 
reasonable factual foundation.” See also 
MR 7.1. 


 
CAL. RULE 1-400(D)(5). ADVERTISING AND 
SOLICITATION 


*     *     * 
“(D) A communication or a solicitation (as 
defined herein) shall not: 
 (5) Be transmitted in any manner which 
involves intrusion, coercion, duress, 
compulsion, intimidation, threats, or vexatious 
or harassing conduct.” 
 
CAL. RULE 1-400, STANDARDS (3) & (4) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(3) A “communication” which is delivered to a 


 
MR 7.3(b) A lawyer shall not solicit 
professional employment from a prospective 
client by written, recorded or electronic 
communication or by in person, telephone or 
real-time electronic contact even when not 
otherwise prohibited by paragraph (a), if: 


(1) the prospective client has made 
known to the lawyer a desire not to be 
solicited by the lawyer; or 
(2) the solicitation involves coercion, 
duress or harassment. 
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potential client whom the member knows or 
should reasonably know is in such a physical, 
emotional, or mental state that he or she 
would not be expected to exercise 
reasonable judgment as to the retention of 
counsel. 
(4) A “communication” which is transmitted at 
the scene of an accident or at or en route to a 
hospital, emergency care center, or other 
health care facility. 
 
CAL. RULE 1-400(D)(4). ADVERTISING AND 
SOLICITATION 


*     *     * 
“(D) A communication or a solicitation (as 
defined herein) shall not: 
 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or 
solicitation, as the case may be.” 
 
CAL. RULE 1-400, STANDARD (5) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(5) A “communication,” except professional 
announcements, seeking professional 
employment for pecuniary gain, which is 
transmitted by mail or equivalent means 
which does not bear the word 
“Advertisement,” “Newsletter” or words of 


 
MR 7.3(c) Every written or, recorded or 
electronic communication from a lawyer 
soliciting professional employment from a 
prospective client known to be in need of 
legal services in a particular matter shall 
include the words “Advertising Material” on 
the outside envelope, if any, and at the 
beginning and ending of any recorded or 
electronic communication, unless the 
recipient of the communication is a person 
specified in paragraphs (a)(1) or (a)(2). 
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similar import in 12 point print on the first 
page.  If such communication, including firm 
brochures, newsletters, recent legal 
development advisories, and similar 
materials, is transmitted in an envelope, the 
envelope shall bear the word 
“Advertisement,” “Newsletter” or words of 
similar import on the outside thereof. 
 
CAL. RULE 1-400(D)(6). ADVERTISING AND 
SOLICITATION 
 


*     *     * 
(D) A communication or a solicitation (as 
defined herein) shall not: 


*     *     * 
(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board 
of Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by 
the Board of Governors, and states the 
complete name of the entity which granted 
certification. 


 
MR 7.4(d) A lawyer shall not state or imply 
that a lawyer is certified as a specialist in a 
particular field of law, unless: 


(1) the lawyer has been certified as a 
specialist by an organization that has 
been approved by an appropriate state 
authority or that has been accredited by 
the American Bar Association; and 
(2) the name of the certifying organization 
is clearly identified in the communication.” 


 
MR 7.4(a): Communication Of Fields Of 
Practice And Specialization 
 
“(a) A lawyer may communicate the fact 
that the lawyer does or does not practice in 
particular fields of law. 


1. See also CAL. RULES OF COURT, RULE 
983.5 (“Certifying Legal Specialists”) 


 


 
CAL. RULE 1-400(D) 
1. No corresponding California discussion 
 
 
 
 
2. No corresponding California discussion, 


but see CAL. RULE 1-400(D)(2)&(3), 


 
MR 7.1 Comments 
1. MR 7.1, cmt. 1 notes that the rule 


“governs all communications about a 
lawyer’s services, including advertising 
permitted by Rule 7.2,” and that 
statements must be “truthful.” 


2. Cmt. 2 notes that “[t]ruthful statements 
that are misleading are also prohibited.”  
A statements is misleading if it “omits a 
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above. 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion 
 
 
 
 
 
 
4. No corresponding California discussion 
 


fact necessary to make the lawyer’s 
communication considered as a whole not 
materially misleading,” or “there is a 
substantial likelihood that it will lead a 
reasonable person to formulate a specific 
conclusion about the lawyer or the 
lawyer’s services for which there is no 
reasonable factual foundation.” 


3. Cmt. 3 notes how a truthful report of a 
lawyer’s achievements or an 
unsubstantiated comparison of the 
lawyer’s services or fees can be 
misleading, and notes appropriate 
disclaimers may preclude a finding that 
the communication was misleading. 


4. Cmt. 4 cross-references MR 8.4(e) 
[“implying an ability to influence 
improperly a government agency or 
official”]. 


 
CAL. RULE 1-400(E) 
 
(E) The Board of Governors of the State Bar 
shall formulate and adopt standards as to 
communications which will be presumed to 
violate this rule 1- 400.  The standards shall 
only be used as presumptions affecting the 
burden of proof in disciplinary proceedings 
involving alleged violations of these rules.  
“Presumption affecting the burden of proof” 
means that presumption defined in Evidence 
Code sections 605 and 606.  Such standards 
formulated and adopted by the Board, as 
from time to time amended, shall be effective 
and binding on all members. 


 
No corresponding Model Rule or Comment. 
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CAL. RULE 1-400(F). ADVERTISING AND 
SOLICITATION 


*     *     * 
 (F) A member shall retain for two years a 
true and correct copy or recording of any 
communication made by written or electronic 
media.  Upon written request, the member 
shall make any such copy or recording 
available to the State Bar, and, if requested, 
shall provide to the State Bar evidence to 
support any factual or objective claim 
contained in the communication. 


 
No corresponding Model Rule or Comment.  
See “Notes & Comments” 


1. Note that Ethics 2000 recommended, and 
the House of Delegates agreed, that the 
“copy” requirement be dropped from the 
rule.  The Reporter’s Explanation of 
Changes for MR 7.2 states: “The 
requirement that a lawyer retain copies of 
all advertisements for two years has 
become increasingly burdensome, and 
such records are seldom used for 
disciplinary purposes.  Thus the 
Commission, with the concurrence of the 
ABA Commission on Responsibility in 
Client Development, is recommending 
elimination of the requirement that 
records of advertising be retained for two 
years.” 


2. Note also that B&P Code § 659.1 requires 
a one-year retention period. 


 
CAL. RULE 1-400, STANDARD (6) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
 (6) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation, which states or 
implies a relationship between any member in 
private practice and a government agency or 
instrumentality or a public or non-profit legal 
services organization. 


 
MR 7.5(c) The name of a lawyer holding a 
public office shall not be used in the name of 
a law firm, or in communications on its behalf, 
during any substantial period in which the 
lawyer is not actively and regularly practicing 
with the firm. 
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CAL. RULE 1-400, STANDARD (7) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
 (7) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or 
implies that a member has a relationship to 
any other lawyer or a law firm as a partner or 
associate, or officer or shareholder pursuant 
to Business and Professions Code sections 
6160-6172 unless such relationship in fact 
exists. 


MR 7.5(d) Lawyers may state or imply that 
they practice in a partnership or other 
organization only when that is the fact.” 


 


 
CAL. RULE 1-400, STANDARD (9) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(9) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation used by a member 
or law firm in private practice which differs 
materially from any other such designation 
used by such member or law firm at the same 
time in the same community.  


MR 7.5: Firm Names And Letterheads 
 
(a) A lawyer shall not use a firm name, 
letterhead or other professional designation 
that violates Rule 7.1. A trade name may be 
used by a lawyer in private practice if it does 
not imply a connection with a government 
agency or with a public or charitable legal 
services organization and is not otherwise in 
violation of Rule 7.1. 
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NO CORRESPONDING CALIFORNIA RULE TO 
MODEL RULE 7.5(B) 
 


MR 7.5: Firm Names And Letterheads 
(b) A law firm with offices in more than one 
jurisdiction may use the same name or other 
professional designation in each jurisdiction, 
but identification of the lawyers in an office of 
the firm shall indicate the jurisdictional 
limitations on those not licensed to practice in 
the jurisdiction where the office is located. 


 
1. California Supreme Court Multi-


jurisdictional Practice Implementation 
Committee has suggested Cal. Rules of 
Court 964-967 to permit four categories 
of lawyers who are licensed to practice in 
a U.S. jurisdiction other than California 
and who are active members in good 
standing of their respective bars to 
practice law in California in limited 
circumstances.  As proposed, rules would 
include a requirement that out-of-state 
lawyers engaged in a temporary practice 
in California are required to indicate in a 
web site or in another form of 
advertisement that is accessible in 
California that the lawyer is not a member 
of the State Bar of California. 


(www.courtinfo.ca.gov/invitationstocomment/documents/sp03-04.pdf) 
 
CAL. RULE 1-400, STANDARDS 
1. No corresponding California discussion, 


but see CAL. RULE 1-400, STANDARDS (3), 
(4) 


 
 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 


 
MR 7.3 Comments 
1. MR 7.3, cmt. 1 explains that “direct in 


person or, live telephone or real-time 
electronic contact” is potentially abusive 
because the prospective client “may find it 
difficult fully to evaluate all available 
alternatives with reasoned judgment and 
appropriate self interest in the face of the 
lawyer’s presence and insistence upon 
being retained immediately.” 


2. Cmt. 2 explains the potential for abuse 
justifies the prohibition of real-time 
solicitation, particularly since other 
alternatives as described in MR 7.2 are 
available. 


3. Cmt. 3 observes that communications 
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3. No corresponding California discussion 
 
 
 
 
 
 
4. No corresponding California discussion 
 
 
 
 
 
 
 
 
5. No corresponding California discussion 
 
 
 
 
 
 
 
6. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
7. No corresponding California discussion, 


permitted under MR 7.2 are also 
preferable because they can be recorded 
and review, thus providing an extra layer 
of assurance that the statements made 
are truthful and not misleading. 


4. Cmt. 4 notes there are exceptions to the 
rule’s application because it is less likely 
that a lawyer will engage in abusive 
practices with a former client or one with 
a personal or family relationship to the 
lawyer.  The same applies where the 
lawyer is not seeking pecuniary gain or 
the prospective client contacted the 
lawyer. 


5. Cmt. 5 notes that even in situations 
identified in cmt. 4, false or misleading 
statements (MR 7.1) are prohibited, as 
well as “coercion, duress or harassment” 
per 7.3(b)(2) and continued “contact with 
a prospective client who has made known 
to the lawyer a desire not to be solicited” 
per 7.3(b)(1). 


6. Cmt. 6 notes: “This Rule is not intended 
to prohibit a lawyer from contacting 
representatives of organizations or 
groups that may be interested in 
establishing a group or prepaid legal plan 
for their members, insureds, beneficiaries 
or other third parties for the purpose of 
informing such entities of the availability 
of and details concerning the plan or 
arrangement which the lawyer or lawyer’s 
firm is willing to offer,” and explains why it 
does not. 


7. Cmt. 7 notes that the requirement that 
certain materials be marked “Advertising 
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but CAL. RULE 1-400, STANDARD (5), 
excepts “professional announcements” 
from the presumptive violations its 
describes. 


 
8. No corresponding California discussion 
 


Material” does not apply to responses to 
requests of potential clients or general 
announcements (promotions, new 
affiliations in firm, etc.) 


8. Cmt. 8 elaborates on MR 7.3(d) and 
states it “permits a lawyer to participate 
with an organization which uses personal 
contact to solicit members for its group or 
prepaid legal service plan, provided that 
the personal contact is not undertaken by 
any lawyer who would be a provider of 
legal services through the plan,” and 
discusses restrictions on such an 
organization (e.g., it may not be owned or 
directed by lawyer participants in the plan, 
etc.) 


 
CAL. RULE 1-400, STANDARD (12) 
Pursuant to rule 1-400(E) the Board of 
Governors of the State Bar has adopted the 
following standards, effective May 27, 1989 
as forms of “communication” defined in rule 
1-400(A) which are presumed to be in 
violation of rule 1-400: 


*     *     * 
(12) A “communication,” except professional 
announcements, in the form of an 
advertisement primarily directed to seeking 
professional employment primarily for 
pecuniary gain transmitted to the general 
public or any substantial portion thereof by 
mail or equivalent means or by means of 
television, radio, newspaper, magazine or 
other form of commercial mass media which 
does not state the name of the member 


 
MR 7.2(c) Any communication made 
pursuant to this rule shall include the name 
and office address of at least one lawyer or 
law firm responsible for its content.” 
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responsible for the communication.  When 
the communication is made on behalf of a law 
firm, the communication shall state the name 
of at least one member responsible for it. 
 
CAL. RULE 1-400, OTHER STANDARDS 
 
The following are forms of “communication” 
defined in 1-400(A) that are presumed in 
violation of rule 1-400: 
 
1. CAL. RULE 1-400, STANDARD (1). “A 


‘communication’ which contains 
guarantees, warranties, or predictions 
regarding the result of the 
representation.” 


2. CAL. RULE 1-400, STANDARD 2). “A 
‘communication’ which contains 
testimonials about or endorsements of a 
member unless such communication also 
contains an express disclaimer such as 
‘this testimonial or endorsement does not 
constitute a guarantee, warranty, or 
prediction regarding the outcome of your 
legal matter.’” 


3. CAL. RULE 1-400, STANDARD (8). “A 
‘communication’ which states or implies 
that a member or law firm is ‘of counsel’ 
to another lawyer or a law firm unless the 
former has a relationship with the latter 
(other than as a partner or associate, or 
officer or shareholder pursuant to 
Business and Professions Code sections 
6160-6172) which is close, personal, 
continuous, and regular.” 


 
 
 
No corresponding Model Rules or 
Discussions regarding the listed “Other 
Standards.” 
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4. CAL. RULE 1-400, STANDARD (9). “A 
‘communication’ in the form of a firm 
name, trade name, fictitious name, or 
other professional designation used by a 
member or law firm in private practice 
which differs materially from any other 
such designation used by such member 
or law firm at the same time in the same 
community.” 


5. CAL. RULE 1-400, STANDARD (10). “A 
‘communication’ which implies that the 
member or law firm is participating in a 
lawyer referral service which has been 
certified by the State Bar of California or 
as having satisfied the Minimum 
Standards for Lawyer Referral Services in 
California, when that is not the case.” 


6. CAL. RULE 1-400, STANDARD (11). 
Standard (11) was repealed effective 
1/1/1997. 


7. CAL. RULE 1-400, STANDARD (13). A 
‘communication’ which contains a 
dramatization unless such communication 
contains a disclaimer which states “this is 
a dramatization” or words of similar 
import.” 


8. CAL. RULE 1-400, STANDARD (14). “A 
‘communication’ which states or implies 
‘no fee without recovery’ unless such 
communication also expressly discloses 
whether or not the client will be liable for 
costs.” 


9. CAL. RULE 1-400, STANDARD (16). “A 
‘communication’ which states or implies 
that a member is able to provide legal 
services in a language other than English 
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unless the member can actually provide 
legal services in such language or the 
communication also states in the 
language of the communication (a) the 
employment title of the person who 
speaks such language and (b) that the 
person is not a member of the State Bar 
of California, if that is the case.” 


10. CAL. RULE 1-400, STANDARD (17). “An 
unsolicited ‘communication’ transmitted to 
the general public or any substantial 
portion thereof primarily directed to 
seeking professional employment 
primarily for pecuniary gain which sets 
forth a specific fee or range of fees for a 
particular service where, in fact, the 
member charges a greater fee than 
advertised in such communication within 
a period of 90 days following 
dissemination of such communication, 
unless such communication expressly 
specifies a shorter period of time 
regarding the advertised fee. Where the 
communication is published in the 
classified or ‘yellow pages’ section of 
telephone, business or legal directories or 
in other media not published more 
frequently than once a year, the member 
shall conform to the advertised fee for a 
period of one year from initial publication, 
unless such communication expressly 
specifies a shorter period of time 
regarding the advertised fee.” 
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CAL. RULE 1-500(A) AGREEMENTS 
RESTRICTING A MEMBER’S PRACTICE 
 
“(A) A member shall not be a party to or 
participate in offering or making an 
agreement, whether in connection with the 
settlement of a lawsuit or otherwise, if the 
agreement restricts the right of a member to 
practice law, except that this rule shall not 
prohibit such an agreement which: 


(1) Is a part of an employment, 
shareholders’, or partnership agreement 
among members provided the restrictive 
agreement does not survive the 
termination of the employment, 
shareholder, or partnership relationship; 
or 
(2) Requires payments to a member upon 
the member’s retirement from the practice 
of law; or 
(3) Is authorized by Business & 
Professions Code sections 6092.5, 
subdivision (i) or 6093. 


(B) A member shall not be a party to or 
participate in offering or making an 
agreement which precludes the reporting of a 
violation of these rules.” 


 
MR 5.6(a) Restrictions On Right To 
Practice 
 
“A lawyer shall not participate in offering or 
making: 
 
(a) a partnership, shareholders, operating, 
employment, or other similar type of 
agreement that restricts the right of a lawyer 
to practice after termination of the 
relationship, except an agreement concerning 
benefits upon retirement; or 


1. Both rules exempt from the rule a 
partnership agreement, so long as the 
restriction does not survive the 
termination of the partnership; and an 
agreement concerning benefits upon 
retirement. 


2. Rule 1-500 also exempts agreements 
entered into as part of discipline under 
B&P Code §§ 6092.5 & 6093. 


3. Both provide that an agreement settling a 
lawsuit between clients cannot restrict the 
lawyer from representing other clients in 
similar litigation. See rule 1-500, 
Discussion ¶.1; MR 5.6, cmt.2. 


4. MR 5.6, cmt. 3 notes that the rule is not 
intended to prohibit restrictions in 
contracts concerning the sale of a law 
practice under MR 1.17.  Rule 1-500 has 
no such rule provision or Discussion 
paragraph. 


5. MR 5.6 does not have a provision 
corresponding to 1-500(B). 


 
CAL. RULE 1-500(A), above. 


 
MR 5.6(b) “A lawyer shall not participate in 
making or offering … (b) an agreement in 
which a restriction on the lawyer's right to 
practice is part of the settlement of a client 
controversy.” 
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CAL. RULE 1-500, DISCUSSION 
1. CAL. RULE 1-500, DISCUSSION ¶.2, 


provides: “Paragraph (A) permits a 
restrictive covenant in a law corporation, 
partnership, or employment agreement.  
The law corporation shareholder, partner, 
or associate may agree not to have a 
separate practice during the existence of 
the relationship;  however, upon 
termination of the relationship (whether 
voluntary or involuntary), the member is 
free to practice law without any 
contractual restriction except in the case 
of retirement from the active practice of 
law.” 


2. CAL. RULE 1-500, DISCUSSION ¶.1, 
provides: “Paragraph (A) makes it clear 
that the practice, in connection with 
settlement agreements, of proposing that 
a member refrain from representing other 
clients in similar litigation, is prohibited.  
Neither counsel may demand or suggest 
such provisions nor may opposing 
counsel accede or agree to such 
provisions.” 


3. No corresponding California discussion 


 
MR 5.6 Comments 
1. MR 5.6, cmt. 1 notes MR 5.6(a) prohibits 


agreements restricting a lawyer’s right to 
practice after leaving a firm “except for 
restrictions incident to provisions 
concerning retirement benefits for service 
with the firm.” 


2. Cmt. 2 simply explains 5.6(b) by 
paraphrase. 


3. Cmt. 3 notes that the rule does not apply 
to restrictions incident to MR 1.17 [sale of 
law practice] 


 


   


 
CAL. RULE 1-600. LEGAL SERVICE PROGRAMS 
 (A) A member shall not participate in a 
nongovernmental program, activity, or 
organization furnishing, recommending, or 
paying for legal services, which allows any 


 
MR 6.3 Membership in Legal Services 
Organizations 
 
“A lawyer may serve as a director, officer or 
member of a legal services organization, 
apart from the law firm in which the lawyer 


1. CAL. RULE 1-600 (Legal Services 
Programs) appears to be directed at a 
different issue from MR 6.3. 


2. MR 6.3 is concerned with a lawyer being 
an officer or director of a legal services 
organization, e.g., the ACLU, and the 
conflicts which may arise when the 
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third person or organization to interfere with 
the member’s independence of professional 
judgment, or with the client-lawyer 
relationship, or allows unlicensed persons to 
practice law, or allows any third person or 
organization to receive directly or indirectly 
any part of the consideration paid to the 
member except as permitted by these rules, 
or otherwise violates the State Bar Act or 
these rules. 


 (B) The Board of Governors of the State Bar 
shall formulate and adopt Minimum 
Standards for Lawyer Referral Services, 
which, as from time to time amended, shall 
be binding on members. 


DISCUSSION 


The participation of a member in a lawyer 
referral service established, sponsored, 
supervised, and operated in conformity with 
the Minimum Standards for a Lawyer Referral 
Service in California is encouraged and is 
not, of itself, a violation of these rules. 


Rule 1-600 is not intended to override any 
contractual agreement or relationship 
between insurers and insureds regarding the 
provision of legal services. 


Rule 1-600 is not intended to apply to the 
activities of a public agency responsible for 
providing legal services to a government or to 
the public. 


For purposes of paragraph (A), “a 
nongovernmental program, activity, or 
organization” includes, but is not limited to 


practices, notwithstanding that the 
organization serves persons having interests 
adverse to a client of the lawyer. The lawyer 
shall not knowingly participate in a decision or 
action of the organization: 
(a) if participating in the decision or action 


would be incompatible with the lawyer's 
obligations to a client under Rule 1.7; or 


(b) where the decision or action could have a 
material adverse effect on the 
representation of a client of the 
organization whose interests are adverse 
to a client of the lawyer.” 


 
MR 6.3, Comments, omitted. 
 


organization represents persons with 
interests adverse to the lawyer’s clients. 


3. Rule 1-600, on the other hand, appears to 
be primarily concerned with a lawyer 
accepting referrals from lawyer referral 
services that are operated by non-
lawyers.  See rule 1-600(B), which 
provides: “The Board of Governors of the 
State Bar shall formulate and adopt 
Minimum Standards for Lawyer Referral 
Services, which, as from time to time 
amended, shall be binding on members.” 
(Emphasis added) 


4. Rules and Regulations of the State Bar of 
California Pertaining to Lawyer Referral 
Services became effective on 1/1/1997.  
They can be found at Appendix B of 
Publication 250. 


5. See also CAL. B&P CODE § 6155 (Lawyer 
Referral Service), which excludes from 
the definition of a lawyer referral service 
“A program having as its purpose the 
referral of clients to attorneys for 
representation on a pro bono basis.” B&P 
Code § 6155(c)(3). 
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group, prepaid, and voluntary legal service 
programs, activities, or organizations. 
   


 
CAL. RULE 1-700. MEMBER AS CANDIDATE FOR 
JUDICIAL OFFICE 
 
 (A) A member who is a candidate for judicial 
office in California shall comply with Canon 5 
of the Code of Judicial Ethics. 


 (B) For purposes of this rule, “candidate for 
judicial office” means a member seeking 
judicial office by election.  The determination 
of when a member is a candidate for judicial 
office is defined in the terminology section of 
the California Code of Judicial Ethics.  A 
member’s duty to comply with paragraph (A) 
shall end when the member announces 
withdrawal of the member’s candidacy or 
when the results of the election are final, 
whichever occurs first. 


DISCUSSION 


 Nothing in rule 1-700 shall be deemed to 
limit the applicability of any other rule or law. 


 
MR 8.2(b) provides: “A lawyer who is a 
candidate for judicial office shall comply with 
the applicable provisions of the Code of 
Judicial Conduct.” 


 


   


 
CAL. RULE 1-710. MEMBER AS TEMPORARY 
JUDGE, REFEREE, OR COURT-APPOINTED 
ARBITRATOR 
 
A member who is serving as a temporary 
judge, referee, or court-appointed arbitrator, 


 
MR 2.4: Lawyer Serving As Third-Party 
Neutral 
“(a) A lawyer serves as a third-party 
neutral when the lawyer assists two or more 
persons who are not clients of the lawyer to 
reach a resolution of a dispute or other matter 
that has arisen between them. Service as a 
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and is subject under the Code of Judicial 
Ethics to Canon 6D, shall comply with the 
terms of that canon. 


third-party neutral may include service as an 
arbitrator, a mediator or in such other 
capacity as will enable the lawyer to assist 
the parties to resolve the matter.” 
 


   


 
CAL. RULE 2-100. COMMUNICATION WITH A 
REPRESENTED PARTY 
(A) While representing a client, a member 
shall not communicate directly or indirectly 
about the subject of the representation with a 
party the member knows to be represented 
by another lawyer in the matter, unless the 
member has the consent of the other lawyer. 


(B) For purposes of this rule, a “party” 
includes: 
(1) An officer, director, or managing agent of 
a corporation or association, and a partner or 
managing agent of a partnership; or 
(2) An association member or an employee of 
an association, corporation, or partnership, if 
the subject of the communication is any act or 
omission of  such person in connection with 
the matter which may be binding upon or 
imputed to the organization for purposes of 
civil or criminal liability or whose statement 
may constitute an admission on the part of 
the organization. 


(C) This rule shall not prohibit: 
(1) Communications with a public officer, 
board, committee, or body; 
(2) Communications initiated by a party 


 
MR 4.2: Communication With Person 
Represented By Counsel 
 
“In representing a client, a lawyer shall not 
communicate about the subject of the 
representation with a person the lawyer 
knows to be represented by another lawyer in 
the matter, unless the lawyer has the consent 
of the other lawyer or is authorized to do so 
by law or a court order.” 


1. MR 4.2 applies to any represented 
“person;” rule 2-100 applies to a 
represented “party” 


2. MR 4.2, cmt. 4 provides the rule does not 
“preclude communication with a 
represented person who is seeking 
advice from a lawyer who is not otherwise 
representing a client in the matter.” 
(Emphasis added).  Thus, under MR 4.2, 
a lawyer can give a second opinion as 
contemplated by 2-100(C)(2). 


3. Note: Changing the first phrase to “In 
representing a client in a matter,” might 
obviate the confusion about who is 
governed by the rule. 


4. When an organization is the other party, 
MR 4.2, cmt. 7 states the rule applies to 
communications with “a constituent of the 
organization who supervises, directs or 
regularly consults with the organization’s 
lawyer concerning the matter or has 
authority to obligate the organization with 
respect to the matter or whose act or 
omission in connection with the matter 
may be imputed to the organization for 
purposes of civil or criminal liability,” but 
not “a former constituent.” See rule 2-100, 
Discussion. 
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seeking advice or representation from an 
independent lawyer of the party’s choice;  or 
(3) Communications otherwise authorized by 
law. 


5. MR 4.2, cmt. 8, states the rule’s 
prohibitions apply only when the lawyer 
has “actual knowledge.” California case 
law is in accord. Truitt v. Superior Court 
(1997) 59 Cal.App.4th 1183, 1190, 69 
Cal.Rptr.2d 558, 563. 


 
CAL.RULE 2-100, DISCUSSION 
1. No corresponding California discussion 
 
 
 
 
 
 
2. No corresponding California discussion 
 
3. No corresponding California discussion 
 
 
4. CAL. RULE 2-100, DISCUSSION ¶.2 


provides in part: “Rule 2-100 is not 
intended to prevent the parties 
themselves from communicating with 
respect to the subject matter of the 
representation, and nothing in the rule 
prevents a member from advising the 
client that such communication can be 
made.  Moreover, the rule does not 
prohibit a member who is also a party to a 
legal matter from directly or indirectly 
communicating on his or her own behalf 
with a represented party ….” 


 
 


 
MR 4.2 Comments 
1. MR 4.2, cmt. 1, notes MR 4.2 aids the 


legal system by, inter alia, “protecting a 
person who has chosen to be 
represented by a lawyer in a matter 
against possible overreaching by other 
lawyers who are participating in the 
matter ….” (Emphasis added) 


2. Cmt. 2 notes that MR 4.2 protects “any 
person” in the matter, not just a party. 


3. Cmt. 3 notes MR 4.2 applies even where 
the represented person initiates the 
communication and states a lawyer “must 
immediately terminate” contact. 


4. Cmt. 4 states MR 4.2 does not prohibit 
communication with a represented person 
“concerning matters outside the 
representation,” and gives examples 
(e.g., communication with a government 
agency; person consulting a lawyer not 
representing another person in the matter 
[second opinion], etc.).  Cmt. 4 also notes 
that “[p]arties to a matter may 
communicate directly with each other, 
and a lawyer is not prohibited from 
advising a client concerning a 
communication that the client is legally 
entitled to make,” and “a lawyer having 
independent justification or legal 
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5. CAL. RULE 2-100, DISCUSSION ¶.1 
provides: “Rule 2-100 is intended to 
control communications between a 
member and persons the member knows 
to be represented by counsel unless a 
statutory scheme or case law will override 
the rule.  There are a number of express 
statutory schemes which authorize 
communications between a member and 
person who would otherwise be subject to 
this rule.  These statutes protect a variety 
of other rights such as the right of 
employees to organize and to engage in 
collective bargaining, employee health 
and safety, or equal employment 
opportunity.  Other applicable law also 
includes the authority of government 
prosecutors and investigators to conduct 
criminal investigations, as limited by the 
relevant decisional law.” 


6. No corresponding California discussion 
 
 
 
7. No corresponding California discussion, 


but see CAL. RULE 2-100(B) [re which 
constituents of an organization are 
subject to the rule] and CAL. RULE 2-100, 
DISCUSSION ¶.5 re rule not applying to 
former constituent. 


 
 
 
 
 
 


authorization for communicating with a 
represented person is permitted to do so.” 


5. Cmt. 5 discusses communications 
authorized by law, which “include 
communications by a lawyer on behalf of 
a client who is exercising a constitutional 
or other legal right to communicate with 
the government.”  Cmt. 5 also notes: 
“When communicating with the accused 
in a criminal matter, a government lawyer 
must comply with this Rule in addition to 
honoring the constitutional rights of the 
accused,” and that simply because a 
communication is not a constitutional 
violation does not make it permissible 
under MR 4.2. 


6. Cmt. 6 notes that a lawyer uncertain that 
a communication with a represented 
person is allowed may seek a court order, 
and “may also seek a court order in 
exceptional circumstances to authorize a 
communication that would otherwise be 
prohibited ….” 


7. Cmt. 7 notes that MR 4.2 “prohibits 
communications with a constituent of the 
organization who supervises, directs or 
regularly consults with the organization’s 
lawyer concerning the matter or has 
authority to obligate the organization with 
respect to the matter or whose act or 
omission in connection with the matter 
may be imputed to the organization for 
purposes of civil or criminal liability,” but 
that consent of the organization’s lawyer 
is not required for former constituents.  
Cmt. 7 adds that consent by the personal 
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8. No corresponding California discussion, 


but see Truitt v. Superior Court (1997) 59 
Cal.App.4th 1183, 1190, 69 Cal.Rptr.2d 
558, 563. 


9. No corresponding California discussion 


lawyer of a constituent is sufficient for MR 
4.2. 


8. Cmt. 8 notes that MR 4.2’s prohibitions 
apply only where the lawyer actually 
knows the person is represented, though 
it includes actual knowledge as “may be 
inferred from the circumstances.” 


9. Cmt. 9 notes that if the person is not 
represented, MR 4.3 governs. 


   
 
CAL. RULE 2-200. FINANCIAL ARRANGEMENTS 
AMONG LAWYERS 
“(A) A member shall not divide a fee for legal 
services with a lawyer who is not a partner of, 
associate of, or shareholder with the member 
unless: 


(1) The client has consented in writing 
thereto after a full disclosure has been 
made in writing that a division of fees will 
be made and the terms of such division;  
and 
(2) The total fee charged by all lawyers is 
not increased solely by reason of the 
provision for division of fees and is not 
unconscionable as that term is defined in 
rule 4-200. 


 
(B) Except as permitted in paragraph (A) of 
this rule or rule 2-300, a member shall not 
compensate, give, or promise anything of 
value to any lawyer for the purpose of 
recommending or securing employment of 
the member or the member’s law firm by a 
client, or as a reward for having made a 


 
MR 1.5(e) A division of a fee between 
lawyers who are not in the same firm may be 
made only if: 


(1) the division is in proportion to the 
services performed by each lawyer or 
each lawyer assumes joint responsibility 
for the representation;  
(2) the client agrees to the arrangement, 
including the share each lawyer will 
receive, and the agreement is confirmed 
in writing; and 
(3) the total fee is reasonable.” 


1. California does not require the referring 
lawyer to assume joint responsibility for 
the matter.  Neither do the Model Rules, 
but only if the fee is divided “in proportion 
to the services performed by each 
lawyer.” [Note: Ethics 2000 considered 
removing the “joint responsibility” and 
proportional services requirements, but 
following public comment, determined not 
to recommend such change to the ABA’s 
House of Delegates.] 


2. Both rule 2-200(A)(1) and MR 1.5(e)(2) 
requires client consent to the terms of the 
fee arrangement, including each lawyer’s 
share.  Both require a writing, the MR 
requiring only that the K be “confirmed in 
writing”. 


3. Rule 2-200(A)(2) requires that the total 
fee not be “unconscionable” and MR 
1.5(e)(3) requires the total fee be 
“reasonable.” 


4. California (and not the MR) also requires 
that the total fee not be increased solely 
because of the fee division. 


5. MR 1.5, cmt. 8 notes that MR 1.5(e) does 
not apply to situation where lawyers who 
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recommendation resulting in employment of 
the member or the member’s law firm by a 
client.  A member’s offering of or giving a gift 
or gratuity to any lawyer who has made a 
recommendation resulting in the employment 
of the member or the member’s law firm shall 
not of itself violate this rule, provided that the 
gift or gratuity was not offered in 
consideration of any promise, agreement, or 
understanding that such a gift or gratuity 
would be forthcoming or that referrals would 
be made or encouraged in the future.” 


were previously associated in a law firm 
divide fees. 


6. The Model Rules have no provision 
corresponding to rule 2-200(B). 


 
CAL. RULE 2-200(A) 
1. Cal. Rule 2-200(A) provides the rule does 


not apply where the fee division is among 
partners or associates. 


 
MR 1.5 Comments 
1. Cmt. 8 notes that MR 1.5(e) does not 


apply to situation where lawyers who 
were previously associated in a law firm 
divide fees. 


 


 


   


 
CAL. RULE 2-300. SALE OR PURCHASE OF A 
LAW PRACTICE OF A MEMBER, LIVING OR 
DECEASED 
 
All or substantially all of the law practice of a 
member, living or deceased, including 
goodwill, may be sold to another member or 
law firm subject to all the following conditions: 
 
No language corresponding to paragraph (a) 


 
MR 1.17: Sale of Law Practice 
 
“A lawyer or a law firm may sell or purchase a 
law practice, or an area of practice, including 
good will, if the following conditions are 
satisfied: 


(a) The seller ceases to engage in the 
private practice of law, or in the area of 
practice that has been sold, [in the 
geographic area] [in the jurisdiction] (a 
jurisdiction may elect either version) in 
which the practice has been conducted; 


1. Ethics 2000 proposed, and the House of 
Delegates adopted, an amendment to 
rule 1.17 that would allow sale of an “area 
of practice.” 


2. Question whether California would ever 
allow the breadth of restriction on practice 
(“jurisdiction,” which would encompass an 
entire state) as set out in paragraph (a). 
See CAL. B&P CODE 16602 [allowing a 
partner to agree he or she “will not carry 
on a similar business within a specified 
county or counties, city or cities, or a part 
thereof, where the partnership business 
has been transacted.” (emphasis added)]; 
CAL.RULE 1-500. 
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CAL. RULE 2-300(A) Fees charged to clients 
shall not be increased solely by reason of 
such sale. 


 
MR 1.17(d) The fees charged clients shall 
not be increased by reason of the sale.” 


 


 
CAL. RULE 2-300 (B) If the sale contemplates 
the transfer of responsibility for work not yet 
completed or responsibility for client files or 
information protected by Business and 
Professions Code section 6068, subdivision 
(e), then; 


(1) If the seller is deceased, or has a 
conservator or other person acting in a 
representative capacity, and no member has 
been appointed to act for the seller pursuant 
to Business and Professions Code section 
6180.5, then prior to the transfer; 


(a) the purchaser shall cause a written 
notice to be given to the client stating that 
the interest in the law practice is being 
transferred to the purchaser;  that the 
client has the right to retain other counsel;  
that the client may take possession of any 
client papers and property, as required by 
rule 3-700(D);  and that if no response is 
received to the notification within 90 days 
of the sending of such notice, or in the 
event the client’s rights would be 
prejudiced by a failure to act during that 
time, the purchaser may act on behalf of 
the client until otherwise notified by the 
client.  Such notice shall comply with the 
requirements as set forth in rule 1-400(D) 
and any provisions relating to attorney-
client fee arrangements, and 


 
MR 1.17(c) The seller gives written notice 
to each of the seller's clients regarding: 


(1) the proposed sale; 
(2) the client's right to retain other 
counsel or to take possession of the 
file; and 
(3) the fact that the client's 
consent to the transfer of the client's 
files will be presumed if the client 
does not take any action or does not 
otherwise object within ninety (90) 
days of receipt of the notice. 


If a client cannot be given notice, the 
representation of that client may be 
transferred to the purchaser only upon 
entry of an order so authorizing by a court 
having jurisdiction. The seller may 
disclose to the court in camera 
information relating to the representation 
only to the extent necessary to obtain an 
order authorizing the transfer of a file. 
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(b) the purchaser shall obtain the written 
consent of the client provided that such 
consent shall be presumed until otherwise 
notified by the client if no response is 
received to the notification specified in 
subparagraph (a) within 90 days of the 
date of the sending of such notification to 
the client’s last address as shown on the 
records of the seller, or the client’s rights 
would be prejudiced by a failure to act 
during such 90-day period. 


(2) In all other circumstances, not less than 
90 days prior to the transfer; 


(a) the seller, or the member appointed to 
act for the seller pursuant to  Business 
and Professions Code section 6180.5, 
shall cause a written notice to be given to 
the client stating that the interest in the 
law practice is being transferred to the 
purchaser;  that the client has the right to 
retain other counsel;  that the client may 
take possession of any client papers and 
property, as required by rule 3-700(D);  
and that if no response is received to the 
notification within 90 days of the sending 
of such notice, the purchaser may act on 
behalf of the client until otherwise notified 
by the client.  Such notice shall comply 
with the requirements as set forth in rule 
1-400(D) and any provisions relating to 
attorney-client fee arrangements, and 
(b) the seller, or the member appointed to 
act for the seller pursuant to  Business 
and Professions Code section 6180.5, 
shall obtain the written consent of the 
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client prior to the transfer provided that 
such consent shall be presumed until 
otherwise notified by the client if no 
response is received to the notification 
specified in subparagraph (a) within 90 
days of the date of the sending of such 
notification to the client’s last address as 
shown on the records of the seller. 


CAL. RULE 2-300(C) If substitution is required 
by the rules of a tribunal in which a matter is 
pending, all steps necessary to substitute a 
member shall be taken. 


 


No corresponding Model Rule or Comment  


CAL. RULE 2-300(D) All activity of a purchaser 
or potential purchaser under this rule shall be 
subject to compliance with rules 3-300 and 3-
310 where applicable. 


 


No corresponding Model Rule or Comment  


CAL. RULE 2-300(E) Confidential information 
shall not be disclosed to a non-member in 
connection with a sale under this rule. 


 


No corresponding Model Rule or Comment  


CAL. RULE 2-300(F) Admission to or 
retirement from a law partnership or law 
corporation, retirement plans and similar 
arrangements, or sale of tangible assets of a 
law practice shall not be deemed a sale or 
purchase under this rule. 


No corresponding Model Rule or Comment  


   


 
CAL. RULE 2-400. PROHIBITED 
DISCRIMINATORY CONDUCT IN A LAW 
PRACTICE 


 
No corresponding Model Rule or Comment, 
but see MR 8.4(d), which provides it is 
professional misconduct for a lawyer to “(d) 
engage in conduct that is prejudicial to the 
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 (A) For purpose of this rule: 


(1) “law practice” includes sole practices, law 
partnerships, law corporations, corporate and 
governmental legal departments and other 
entities which employ members to practice 
law; 


(2) “knowingly permit” means a failure to 
advocate corrective action where the member 
knows of a discriminatory policy or practice 
which results in the unlawful discrimination 
prohibited in paragraph (B);  and 


(3) “unlawfully” and “unlawful” shall be 
determined by reference to applicable state 
or federal statutes or decisions making 
unlawful  discrimination in employment and in 
offering goods and services to the public. 


(B) In the management or operation of a law 
practice, a member shall not unlawfully 
discriminate or knowingly permit unlawful 
discrimination on the basis of race, national 
origin, sex, sexual orientation, religion, age or 
disability in: 


(1) hiring, promoting, discharging or 
otherwise determining the conditions of 
employment of any person;  or 


(2) accepting or termination representation of 
any client. 


(C) No disciplinary investigation or 
proceeding may be initiated by the State Bar 
against a member under this rule unless and 
until a tribunal of competent jurisdiction, other 


administration of justice.”  Some states that 
have adopted the Model Rules interpret 
“conduct that is prejudicial to the 
administration of justice” to encompass bias. 
See, e.g., rule 8.4 as adopted in Florida, 
Illinois, North Dakota, and Rhode Island.  To 
similar effect, see the Nebraska Code of 
Professional Responsibility, DR 1-102(A)(5). 
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than a disciplinary tribunal, shall have first 
adjudicated a complaint of alleged 
discrimination and found that unlawful 
conduct occurred.  Upon such adjudication, 
the tribunal finding or verdict shall then be 
admissible evidence of the occurrence or 
non-occurrence of the alleged discrimination 
in any disciplinary proceeding initiated under 
this rule.  In order for discipline to be imposed 
under this rule, however, the finding of 
unlawfulness must be upheld and final after 
appeal, the time for filing an appeal must 
have expired, or the appeal must have been 
dismissed. 


 
CAL. RULE 2-400, DISCUSSION 
 
 In order for discriminatory conduct to be 
actionable under this rule, it must first be 
found to be unlawful by an appropriate civil 
administrative or judicial tribunal under 
applicable state or federal law.  Until there is 
a finding of civil unlawfulness, there is no 
basis for disciplinary action under this rule. 


 A complaint of misconduct based on this rule 
may be filed with the State Bar following a 
finding of unlawfulness in the first instance 
even though that finding is thereafter 
appealed. 


 A disciplinary investigation or proceeding for 
conduct coming within this rule may be 
initiated and maintained, however, if such 
conduct warrants discipline under California 
Business and Professions Code sections 
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6106 and 6068 the California Supreme 
Court’s inherent authority to impose 
discipline, or other disciplinary standard. 


   


 
CAL. RULE 3-100(A) CONFIDENTIAL 
INFORMATION OF A CLIENT 
 
“(A) A member shall not reveal information 
protected from disclosure by Business and 
Professions Code section 6068, subdivision 
(e)(1) without the informed consent of the 
client, or as provided in paragraph (B) of this 
rule.” 


 
MR 1.6(a) Confidentiality of Information 
 
“(a) A lawyer shall not reveal information 
relating to the representation of a client 
unless the client gives informed consent, the 
disclosure is impliedly authorized in order to 
carry out the representation or the disclosure 
is permitted by paragraph (b).” 


1. See also B&P Code § 6068(e), page 166, 
below. 


2. CAL. B&P CODE § 6068(E) was amended 
by AB 1101 in 2003 to provide the 
general rule of confidentiality in 
subdivision (1) and an exception for life-
threatening criminal acts in new 
subdivision (2). 


3. CAL. B&P CODE § 6068(E)(1) provides: 


It is the duty of an attorney: 


(e)(1) To maintain inviolate the 
confidence, and at every peril to himself 
or herself to preserve the secrets, of his 
or her client. 


4. CAL. B&P CODE § 6068(E)(2) provides: 


“(e)(2) Notwithstanding paragraph (1), an 
attorney may, but is not required to, 
reveal confidential information relating to 
the representation of a client to the extent 
that the attorney reasonably believes the 
disclosure is necessary to prevent a 
criminal act that the attorney reasonably 
believes is likely to result in death of, or 
substantial bodily harm to, an individual.” 


5. B&P CODE § 6068(E) was given an 
operative date of 7/1/2004 to permit the 
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State Bar to develop the corresponding 
Rule 3-100. 


6. AB 1101 also provided for the creation of 
a task force to draft a Rule of Professional 
Conduct to consider issues that new 
subdivision (1) raised. 


7. There is no provision in rule 3-100 that 
corresponds exactly to B&P Code § 
6068(e)(1).  However, cmt. [1] to rule 3-
100 quotes section 6068(e)(1). 


 
CAL. RULE 3-100(B) 
 
(B) A member may, but is not required to, 
reveal confidential information relating to the 
representation of a client to the extent that 
the member reasonably believes the 
disclosure is necessary to prevent a criminal 
act that the member reasonably believes is 
likely to result in death of, or substantial 
bodily harm to, an individual. 


 
MR 1.6(b)(1) 
 
A lawyer may reveal information relating to 
the representation of a client to the extent the 
lawyer reasonably believes necessary: 


(1) to prevent reasonably certain death or 
substantial bodily harm; 


1. See Notes for B&P Code § 6068(e), 
above. 


2. Note that, unlike MR 1.6(b)(1), both B&P 
CODE § 6068(E)(2) and CAL. RULE 3-
100(B) require a criminal act to trigger the 
exception to confidentiality. 


3. Neither MR 1.6 nor B&P Code § 
6068(e)(2) or rule 3-100(B) requires that 
the threatened harm be imminent. 


4. In addition to section 6068(e)(2), see also 
CAL. EVIDENCE CODE § 956.5, which 
provides there is no attorney-client 
privilege “if the lawyer reasonably 
believes that disclosure of any 
confidential communication relating to the 
representation of a client is necessary to 
prevent a criminal act that the lawyer 
believes is likely to result in death or 
substantial bodily harm.” 


5. MR 1.6, Cmt. 15 notes that MR 1.6(b) is 
permissive; disclosure is not mandated. 


 
CAL. RULE 3-100(C) 
 
(C) Before revealing confidential 


 
MR 1.6, Cmt. 14 
 
With respect to (C)(1), MR 1.6, Cmt. 14 notes 
that “[p]aragraph (b) permits disclosure only 
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information to prevent a criminal act as 
provided in paragraph (B), a member shall, if 
reasonable under the circumstances: 


(1) make a good faith effort to persuade 
the client: (i) not to commit or to continue the 
criminal act or (ii) to pursue a course of 
conduct that will prevent the threatened death 
or substantial bodily harm; or do both (i) and 
(ii); and 


(2) inform the client, at an appropriate 
time, of the member’s ability or decision to 
reveal information as provided in paragraph 
(B). 


to the extent the lawyer reasonably believes 
the disclosure is necessary to accomplish 
one of the purposes specified,” but that “the 
lawyer should first seek to persuade the client 
to take suitable action to obviate the need for 
disclosure.” 


 
CAL. RULE 3-100(D) 
 
(D) In revealing confidential information as 
provided in paragraph (B), the member’s 
disclosure must be no more than is 
necessary to prevent the criminal act, given 
the information known to the member at the 
time of the disclosure. 
 


 
MR 1.6, Cmt. 14 
 
MR 1.6, Cmt. 14 notes that “[p]aragraph (b) 
permits disclosure only to the extent the 
lawyer reasonably believes the disclosure is 
necessary to accomplish one of the purposes 
specified,” but that “the lawyer should first 
seek to persuade the client to take suitable 
action to obviate the need for disclosure.” 


 


 
CAL. RULE 3-100(E) 
 
(E) A member who does not reveal 
information permitted by paragraph (B) does 
not violate this rule. 
 


 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 3-100, CASE LAW 
 


 
MR 1.6(b)(4) 
 


1. Although not identical, both the Fox 
Searchlight case and MR 1.6(b)(4) 
recognize that in some instances, a 
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1. FOX SEARCHLIGHT PICTURES, INC. V. 
PALADINO (2001) 89 Cal.App.4th 294, 
106 Cal.Rptr.2d 906 (former in-house 
counsel permitted to disclose client 
confidential information to her own 
attorney to the extent they are relevant to 
her wrongful termination claim against the 
former client employer). 


 


A lawyer may reveal information relating to 
the representation of a client to the extent the 
lawyer reasonably believes necessary: 


*     *     * 


(4) to secure legal advice about the lawyer's 
compliance with these Rules 


lawyer may need to disclose confidential 
information to his or her own lawyer. 


 


 
CAL. RULE 3-100, DISCUSSION ¶. [1] 
 
[1] Duty of confidentiality. Paragraph (A) 
relates to a member’s obligations under 
Business and Professions Code section 
6068, subdivision (e)(1), which provides it is a 
duty of a member: “To maintain inviolate the 
confidence, and at every peril to himself or 
herself to preserve the secrets, of his or her 
client.” A member’s duty to preserve the 
confidentiality of client information involves 
public policies of paramount importance. (In 
Re Jordan (1974) 12 Cal.3d 575, 580 [116 
Cal.Rptr. 371].) Preserving the confidentiality 
of client information contributes to the trust 
that is the hallmark of the client-lawyer 
relationship. The client is thereby encouraged 
to seek legal assistance and to communicate 
fully and frankly with the lawyer even as to 
embarrassing or legally damaging subject 
matter. The lawyer needs this information to 
represent the client effectively and, if 
necessary, to advise the client to refrain from 
wrongful conduct. Almost without exception, 
clients come to lawyers in order to determine 


 
MR 1.6, Cmt. 2 
 
MR 1.6, cmt. 2, also sets out the policy 
underlying the duty of confidentiality, i.e., 
encouraging full & frank communication by 
the client. 
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their rights and what is, in the complex of 
laws and regulations, deemed to be legal and 
correct. Based upon experience, lawyers 
know that almost all clients follow the advice 
given, and the law is upheld. Paragraph (A) 
thus recognizes a fundamental principle in 
the client-lawyer relationship, that, in the 
absence of the client’s informed consent, a 
member must not reveal information relating 
to the representation. (See, e.g., Commercial 
Standard Title Co. v. Superior Court (1979) 
92 Cal.App.3d 934, 945 [155 Cal.Rptr.393].) 


 
CAL. RULE 3-100, DISCUSSION ¶. [2] 
 
[2] Client-lawyer confidentiality encompasses 
the attorney-client privilege, the work-product 
doctrine and ethical standards of 
confidentiality. The principle of client-lawyer 
confidentiality applies to information relating 
to the representation, whatever its source, 
and encompasses matters communicated in 
confidence by the client, and therefore 
protected by the attorney-client privilege, 
matters protected by the work product 
doctrine, and matters protected under ethical 
standards of confidentiality, all as established 
in law, rule and policy. (See In the Matter of 
Johnson (Rev. Dept. 2000) 4 Cal. State Bar 
Ct. Rptr. 179; Goldstein v. Lees (1975) 46 
Cal.3d 614, 621 [120 Cal. Rptr. 253].) The 
attorney-client privilege and work-product 
doctrine apply in judicial and other 
proceedings in which a member may be 
called as a witness or be otherwise 


 
MR 1.6, Cmt. 3 
 
MR 1.6, Cmt. 3 also distinguishes between 
the attorney-client privilege and the duty of 
confidentiality and notes: “The confidentiality 
rule, for example, applies not only to matters 
communicated in confidence by the client but 
also to all information relating to the 
representation, whatever its source. A lawyer 
may not disclose such information except as 
authorized or required by the Rules of 
Professional Conduct or other law.” 
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compelled to produce evidence concerning a 
client. A member’s ethical duty of 
confidentiality is not so limited in its scope of 
protection for the client-lawyer relationship of 
trust and prevents a member from revealing 
the client’s confidential information even 
when not confronted with such compulsion. 
Thus, a member may not reveal such 
information except with the consent of the 
client or as authorized or required by the 
State Bar Act, these rules, or other law. 


 
CAL. RULE 3-100, DISCUSSION ¶. [3] 
 
[3] Narrow exception to duty of confidentiality 
under this Rule. Notwithstanding the 
important public policies promoted by lawyers 
adhering to the core duty of confidentiality, 
the overriding value of life permits disclosures 
otherwise prohibited under Business & 
Professions Code section 6068(e), 
subdivision (1). Paragraph (B), which restates 
Business and Professions Code section 
6068, subdivision (e)(2), identifies a narrow 
confidentiality exception, absent the client’s 
informed consent, when a member 
reasonably believes that disclosure is 
necessary to prevent a criminal act that the 
member reasonably believes is likely to result 
in the death of, or substantial bodily harm to 
an individual. Evidence Code section 956.5, 
which relates to the evidentiary attorney-client 
privilege, sets forth a similar express 
exception. Although a member is not 
permitted to reveal confidential information 


 
MR 1.6, cmt. 6 
 
MR 1.6, Cmt. 6 discusses MR 1.6(b)(1), the 
life-threat exception to the duty of 
confidentiality. 
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concerning a client’s past, completed criminal 
acts, the policy favoring the preservation of 
human life that underlies this exception to the 
duty of confidentiality and the evidentiary 
privilege permits disclosure to prevent a 
future or ongoing criminal act. 


 
CAL. RULE 3-100, DISCUSSION ¶. [4] 
 
[4] Member not subject to discipline for 
revealing confidential information as 
permitted under this Rule. Rule 3-100, which 
restates Business and Professions Code 
section 6068, subdivision (e)(2), reflects a 
balancing between the interests of preserving 
client confidentiality and of preventing a 
criminal act that a member reasonably 
believes is likely to result in death or 
substantial bodily harm to an individual. A 
member who reveals information as permitted 
under this rule is not subject to discipline. 


 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 3-100, DISCUSSION ¶. [5] 
 
[5] No duty to reveal confidential information. 
Neither Business and Professions Code 
section 6068, subdivision (e)(2) nor this rule 
imposes an affirmative obligation on a 
member to reveal information in order to 
prevent harm. (See rule 1-100(A).) A member 
may decide not to reveal confidential 
information. Whether a member chooses to 
reveal confidential information as permitted 
under this rule is a matter for the individual 


 
No corresponding Model Rule or Comment 
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member to decide, based on all the facts and 
circumstances, such as those discussed in 
paragraph [6] of this discussion. 


 
CAL. RULE 3-100, DISCUSSION ¶. [6] 
 
[6] Deciding to reveal confidential information 
as permitted under paragraph (B). Disclosure 
permitted under paragraph (B) is ordinarily a 
last resort, when no other available action is 
reasonably likely to prevent the criminal act. 
Prior to revealing information as permitted 
under paragraph (B), the member must, if 
reasonable under the circumstances, make a 
good faith effort to persuade the client to take 
steps to avoid the criminal act or threatened 
harm. Among the factors to be considered in 
determining whether to disclose confidential 
information are the following: 


(1) the amount of time that the member 
has to make a decision about disclosure; 


(2) whether the client or a third party has 
made similar threats before and whether 
they have ever acted or attempted to act 
upon them; 


(3) whether the member believes the 
member’s efforts to persuade the client or 
a third person not to engage in the 
criminal conduct have or have not been 
successful; 


(4) the extent of adverse effect to the 
client’s rights under the Fifth, Sixth and 
Fourteenth Amendments of the United 


 
No corresponding Model Rule or Comment  
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States Constitution and analogous rights 
and privacy rights under Article 1 of the 
Constitution of the State of California that 
may result from disclosure contemplated 
by the member; 


(5) the extent of other adverse effects to 
the client that may result from disclosure 
contemplated by the member; and 


(6) the nature and extent of information 
that must be disclosed to prevent the 
criminal act or threatened harm. 


A member may also consider whether the 
prospective harm to the victim or victims is 
imminent in deciding whether to disclose the 
confidential information. However, the 
imminence of the harm is not a prerequisite to 
disclosure and a member may disclose the 
information without waiting until immediately 
before the harm is likely to occur. 


 
CAL. RULE 3-100, DISCUSSION ¶. [7] 
 
[7] Counseling client or third person not to 
commit a criminal act reasonably likely to 
result in death of substantial bodily harm. 
Subparagraph (C)(1) provides that before a 
member may reveal confidential information, 
the member must, if reasonable under the 
circumstances, make a good faith effort to 
persuade the client not to commit or to 
continue the criminal act, or to persuade the 
client to otherwise pursue a course of 
conduct that will prevent the threatened death 


 
MR 1.6, Cmt. 14 
 
MR 1.6, Cmt. 14 notes that “[p]aragraph (b) 
permits disclosure only to the extent the 
lawyer reasonably believes the disclosure is 
necessary to accomplish one of the purposes 
specified,” but that “the lawyer should first 
seek to persuade the client to take suitable 
action to obviate the need for disclosure.” 
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or substantial bodily harm, or if necessary, do 
both. The interests protected by such 
counseling is the client’s interest in limiting 
disclosure of confidential information and in 
taking responsible action to deal with 
situations attributable to the client. If a client, 
whether in response to the member’s 
counseling or otherwise, takes corrective 
action – such as by ceasing the criminal act 
before harm is caused – the option for 
permissive disclosure by the member would 
cease as the threat posed by the criminal act 
would no longer be present. When the actor 
is a nonclient or when the act is deliberate or 
malicious, the member who contemplates 
making adverse disclosure of confidential 
information may reasonably conclude that the 
compelling interests of the member or others 
in their own personal safety preclude 
personal contact with the actor. Before 
counseling an actor who is a nonclient, the 
member should, if reasonable under the 
circumstances, first advise the client of the 
member’s intended course of action. If a 
client or another person has already acted 
but the intended harm has not yet occurred, 
the member should consider, if reasonable 
under the circumstances, efforts to persuade 
the client or third person to warn the victim or 
consider other appropriate action to prevent 
the harm. Even when the member has 
concluded that paragraph (B) does not permit 
the member to reveal confidential information, 
the member nevertheless is permitted to 
counsel the client as to why it may be in the 
client’s best interest to consent to the 
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attorney’s disclosure of that information. 


 
CAL. RULE 3-100, DISCUSSION ¶. [8] 
 
[8] Disclosure of confidential information must 
be no more than is reasonably necessary to 
prevent the criminal act. Under paragraph 
(D), disclosure of confidential information, 
when made, must be no more extensive than 
the member reasonably believes necessary 
to prevent the criminal act. Disclosure should 
allow access to the confidential information to 
only those persons who the member 
reasonably believes can act to prevent the 
harm. Under some circumstances, a member 
may determine that the best course to pursue 
is to make an anonymous disclosure to the 
potential victim or relevant law-enforcement 
authorities. What particular measures are 
reasonable depends on the circumstances 
known to the member. Relevant 
circumstances include the time available, 
whether the victim might be unaware of the 
threat, the member’s prior course of dealings 
with the client, and the extent of the adverse 
effect on the client that may result from the 
disclosure contemplated by the member. 


 
MR 1.6, Cmt. 14 
 
Cmt. 14 notes that “[p]aragraph (b) permits 
disclosure only to the extent the lawyer 
reasonably believes the disclosure is 
necessary to accomplish one of the purposes 
specified,” but that “the lawyer should first 
seek to persuade the client to take suitable 
action to obviate the need for disclosure.” 
 
 


 


 
CAL. RULE 3-100, DISCUSSION ¶. [9] 
 
[9] Informing client of member’s ability or 
decision to reveal confidential information 
under subparagraph (C)(2). A member is 


 
No corresponding Model Rule or Comment 
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required to keep a client reasonably informed 
about significant developments regarding the 
employment or representation. Rule 3-500; 
Business and Professions Code, section 
6068, subdivision (m). Paragraph (C)(2), 
however, recognizes that under certain 
circumstances, informing a client of the 
member's ability or decision to reveal 
confidential information under paragraph (B) 
would likely increase the risk of death or 
substantial bodily harm, not only to the 
originally-intended victims of the criminal act, 
but also to the client or members of the 
client's family, or to the member or the 
member's family or associates. Therefore, 
paragraph (C)(2) requires a member to inform 
the client of the member's ability or decision 
to reveal confidential information as provided 
in paragraph (B) only if it is reasonable to do 
so under the circumstances. Paragraph 
(C)(2) further recognizes that the appropriate 
time for the member to inform the client may 
vary depending upon the circumstances. 
(See paragraph [10] of this discussion.) 
Among the factors to be considered in 
determining an appropriate time, if any, to 
inform a client are: 


(1) whether the client is an experienced 
user of legal services; 


(2) the frequency of the member’s contact 
with the client; 


(3) the nature and length of the 
professional relationship with the client; 


(4) whether the member and client have 
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discussed the member’s duty of 
confidentiality or any exceptions to that 
duty; 


(5) the likelihood that the client’s matter 
will involve information within paragraph 
(B); 


(6) the member’s belief, if applicable, that 
so informing the client is likely to increase 
the likelihood that a criminal act likely to 
result in the death of, or substantial bodily 
harm to, an individual; and 


(7) the member’s belief, if applicable, that 
good faith efforts to persuade a client not 
to act on a threat have failed. 


 
CAL. RULE 3-100, DISCUSSION ¶. [10] 
 
[10] Avoiding a chilling effect on the lawyer-
client relationship. The foregoing flexible 
approach to the member’s informing a client 
of his or her ability or decision to reveal 
confidential information recognizes the 
concern that informing a client about limits on 
confidentiality may have a chilling effect on 
client communication. (See Discussion 
paragraph [1].) To avoid that chilling effect, 
one member may choose to inform the client 
of the member’s ability to reveal information 
as early as the outset of the representation, 
while another member may choose to inform 
a client only at a point when that client has 
imparted information that may fall under 
paragraph (B), or even choose not to inform a 


 
No corresponding Model Rule or Comment 
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client until such time as the member attempts 
to counsel the client as contemplated in 
Discussion paragraph [7]. In each situation, 
the member will have discharged properly the 
requirement under subparagraph (C)(2), and 
will not be subject to discipline. 


 
CAL. RULE 3-100, DISCUSSION ¶. [11] 
 
[11] Informing client that disclosure has been 
made; termination of the lawyer-client 
relationship. When a member has revealed 
confidential information under paragraph (B), 
in all but extraordinary cases the relationship 
between member and client will have 
deteriorated so as to make the member's 
representation of the client impossible. 
Therefore, the member is required to seek to 
withdraw from the representation (see rule 3-
700(B)), unless the member is able to obtain 
the client's informed consent to the member's 
continued representation. The member must 
inform the client of the fact of the member's 
disclosure unless the member has a 
compelling interest in not informing the client, 
such as to protect the member, the member's 
family or a third person from the risk of death 
or substantial bodily harm. 


 
No corresponding Model Rule or Comment 


 


 
CAL. RULE 3-100, DISCUSSION ¶. [12] 
 
[12] Other consequences of the member’s 
disclosure. Depending upon the 
circumstances of a member’s disclosure of 


 
No corresponding Model Rule or Comment 
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confidential information, there may be other 
important issues that a member must 
address. For example, if a member will be 
called as a witness in the client’s matter, then 
rule 5-210 should be considered. Similarly, 
the member should consider his or her duties 
of loyalty and competency (rule 3-110). 
 
 
CAL. RULE 3-100, DISCUSSION ¶. [13] 
 
[13] Other exceptions to confidentiality under 
California law. Rule 3-100 is not intended to 
augment, diminish, or preclude reliance upon, 
any other exceptions to the duty to preserve 
the confidentiality of client information 
recognized under California law. 
 


 
No corresponding Model Rule or Comment 


 


   


 
CAL. RULE 3-110(A). FAILING TO ACT 
COMPETENTLY 
 
CAL. RULE 3-110(A): A member shall not 
intentionally, recklessly, or repeatedly fail to 
perform legal services with competence. 
 


 
MR 1.1: Competence 
 
“A lawyer shall provide competent 
representation to a client. 


 
 
1. California, unlike the MR’s, requires that 


the lawyer’s incompetence be intentional, 
reckless or repeated. 


 
CAL. RULE 3-110(B). FAILING TO ACT 
COMPETENTLY 
(B) For purposes of this rule, "competence" in 
any legal service shall mean to apply the 1) 
diligence, 2) learning and skill, and 3) 


 
MR 1.3: Diligence 
 
“A lawyer shall act with reasonable diligence 
and promptness in representing a client.” 


1. Although not directly addressing the 
issues of diligence or promptness, certain 
rules at least indirectly concern the issue 
of delay: 
a. Cal. Rule 3-210 (can test the validity 


of law, rule, or ruling of tribunal only in 
good faith) 
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mental, emotional, and physical ability 
reasonably necessary for the performance of 
such service. 
 
CAL. B&P CODE §6128. DECEIT, COLLUSION, 
DELAY OF SUIT AND IMPROPER RECEIPT OF 
MONEY AS MISDEMEANOR  
Every attorney is guilty of a misdemeanor 
who either: 


*     *    * 
(b) Willfully delays his client's suit with a view 
to his own gain. 


b. Cal. Rule 5-100 (government lawyer 
may not institute criminal charges 
without probable cause) 


c. B&P Code § 6068(c) 
2. Zealous advocacy not expressly required 


in either MR’s or CRPC’s, but case law 
appears to require it. See, e.g., People v. 
Crawford (1968)159 Cal.App.2d 847, 66 
Cal.Rptr. 527 


 
CAL. RULE 3-110(B). For purposes of this 
rule, "competence" in any legal service shall 
mean to apply the 1) diligence, 2) learning 
and skill, and 3) mental, emotional, and 
physical ability reasonably necessary for the 
performance of such service. 


 
MR 1.1 Competent representation requires 
the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the 
representation.” 


1. MR 1.1, Cmt 1, notes relevant factors in 
determining whether lawyer employs 
requisite skill and knowledge in a matter 
to be “the relative complexity and 
specialized nature of the matter, the 
lawyer’s general experience, the lawyer’s 
training and experience in the field in 
question, the preparation and study the 
lawyer is able to give the matter and 
whether it is feasible to refer the matter 
to, or associate or consult with, a lawyer 
of established competence in the field in 
question.” 
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CAL. RULE 3-110(C). 
 
1. CAL. RULE 3-110(C). “If a member does 


not have sufficient learning and skill when 
the legal service is undertaken, the 
member may nonetheless perform such 
services competently by 1) associating 
with or, where appropriate, professionally 
consulting another lawyer reasonably 
believed to be competent, or 2) by 
acquiring sufficient learning and skill 
before performance is required.” 


2. CAL.RULE 3-110 DISCUSSION: Lawyer can 
provide “reasonably necessary” legal 
assistance in an emergency. 


3. No corresponding California rule or 
discussion 


4. No corresponding California rule or 
discussion 


5. No corresponding California rule or 
discussion 


 
MR 1.1 Comments 
1. MR 1.1, Cmt. 2 provides, inter alia, that 


“[a] lawyer can provide adequate 
representation in a wholly novel field 
through necessary study. Competent 
representation can also be provided 
through the association of a lawyer of 
established competence in the field in 
question.” 


2. MR 1.1, Cmt. 3 also allows lawyer to 
provide “reasonably necessary” advice or 
assistance in emergency in field where 
lawyer lacks skill. 


3. MR 1.1, Cmt. 4 allows lawyer to accept 
representation if lawyer can become 
competent through “reasonable 
preparation.” 


4. MR 1.1, Cmt. 5 provides guidance by 
explaining what “handling of a particular 
matter” requires.  It also note client and 
lawyer can agree to “limit the matters for 
which the lawyer is responsible” per MR 
1.2. 


5. MR 1.1, Cmt. 6 states a lawyer “should” 
keep up with changes in the law “[t]o 
maintain the requisite knowledge and skill 
….” 


 
1. Rule 3-110(C) and MR 1.1, Cmt. 2 both 


allow a lawyer to achieve the necessary 
skill or knowledge through study. 


2. Rule 3-110’s Discussion and MR 1.1, 
Cmt. 3 allow lawyer to act in emergency 
even where lawyer does not have the 
requisite skill or knowledge. 


 
CAL. RULE 3-110, DISCUSSION 


MR 5.1(b) A lawyer having direct supervisory 
authority over another lawyer shall make 
reasonable efforts to ensure that the other 
lawyer conforms to the Rules of Professional 
Conduct.” 


1. The language of 3-110, Discussion, 
appears to impose the duty to supervise 
the work of subordinate lawyers and non-
attorney employees on all lawyers in the 
firm who may supervise another lawyer, 
even if they are not partners or do not 
have managerial authority. 
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CAL. RULE 3-110, DISCUSSION 
No corresponding California rule or 
discussion, but see Cal. Rule 3-110, 
Discussion. 


MR 5.1(c) A lawyer shall be responsible for 
another lawyer's violation of the Rules of 
Professional Conduct if: 
(1) the lawyer orders or, with knowledge 
of the specific conduct, ratifies the conduct 
involved; or 
(2) the lawyer is a partner or has 
comparable managerial authority in the law 
firm in which the other lawyer practices, or 
has direct supervisory authority over the other 
lawyer, and knows of the conduct at a time 
when its consequences can be avoided or 
mitigated but fails to take reasonable 
remedial  action.” 


 


 
CAL. RULE 3-110. DISCUSSION 


*     *     * 
DISCUSSION 


“The duties set forth in rule 3-110 include the 
duty to supervise the work of subordinate 
attorney and non-attorney employees or 
agents. (citations omitted)” (emphasis 
added). 


MR 5.3: Responsibilities Regarding 
Nonlawyer Assistants 
 
“With respect to a nonlawyer employed or 
retained by or associated with a lawyer:  
 
(a) a partner, and a lawyer who 
individually or together with other lawyers 
possesses comparable managerial authority 
in a law firm shall make reasonable efforts to 
ensure that the firm has in effect measures 
giving reasonable assurance that the 
person's conduct is compatible with the 
professional obligations of the lawyer; 


 


 
CAL. RULE 3-110. FAILING TO ACT 
COMPETENTLY 


*     *     * 
DISCUSSION 


“The duties set forth in rule 3-110 include the 
duty to supervise the work of subordinate 


MR 5.1: Responsibilities Of Partners, 
Managers, And Supervisory Lawyers 
“(a) A partner in a law firm, and a lawyer 
who individually or together with other 
lawyers possesses comparable managerial 
authority in a law firm, shall make reasonable 
efforts to ensure that the firm has in effect 


1. MR 5.1(a) expressly requires partners 
and other lawyers with managerial 
authority to make “reasonable efforts” to 
have in place “measures giving 
“reasonable assurance” the firm’s lawyers 
conform to the rules, and MR 5.1(b) 
expressly requires any lawyer with direct 
supervisory authority over a lawyer to 
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attorney and non-attorney employees or 
agents. (citations omitted).” (Emphasis 
added). 


measures giving reasonable assurance that 
all lawyers in the firm conform to the Rules of 
Professional Conduct.” 


make similar efforts to ensure that 
lawyer’s conduct conforms to the rules. 
Rule 3-110 does not expressly require 
either, but: 


   
 
CAL. RULE 3-120. SEXUAL RELATIONS WITH 
CLIENT 
(A) For purposes of this rule, "sexual 
relations" means sexual intercourse or the 
touching of an intimate part of another person 
for the purpose of sexual arousal, 
gratification, or abuse. 


(B) A member shall not: 
(1) Require or demand sexual relations 
with a client incident to or as a condition 
of any professional representation;  or 
(2) Employ coercion, intimidation, or 
undue influence in entering into sexual 
relations with a client;  or 
(3) Continue representation of a client 
with whom the member has sexual  
relations if such sexual relations cause 
the member to perform legal services 
incompetently in violation of rule 3-110. 


(C) Paragraph (B) shall not apply to sexual 
relations between members and their 
spouses or to ongoing consensual sexual 
relationships which predate the initiation of 
the lawyer-client relationship. 


(D) Where a lawyer in a firm has sexual 
relations with a client but does not participate 
in the representation of that client, the 
lawyers in the firm shall not be subject to 


MR 1.8(j) A lawyer shall not have sexual 
relations with a client unless a consensual 
sexual relationship existed between them 
when the client-lawyer relationship 
commenced.” 
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discipline under this rule solely because of 
the occurrence of such sexual relations. 
CAL. RULE 3-120, DISCUSSION ¶. 1, provides: 
“Rule 3-120 is intended to prohibit sexual 
exploitation by a lawyer in the course of a 
professional representation.  Often, based 
upon the nature of the underlying 
representation, a client exhibits great 
emotional vulnerability and dependence upon 
the advice and guidance of counsel.  
Attorneys owe the utmost duty of good faith 
and fidelity to clients.  [citations omitted].  The 
relationship between an attorney and client is 
a fiduciary relationship of the very highest 
character and all dealings between an 
attorney and client that are beneficial to the 
attorney will be closely scrutinized with the 
utmost strictness for unfairness. [citations 
omitted].  Where attorneys exercise undue 
influence over clients or take unfair 
advantage of clients, discipline is appropriate. 
[citations omitted]. In all client matters, a 
member is advised to keep clients’ interests 
paramount in the course of the member’s 
representation. 


MR 1.8, Cmts. 17-19 discuss MR 1.8(j), 
client-lawyer sexual relationships.  Cmt. 17 
explains the rationale for MR 1.8(j) and 
concludes: “Because of the significant danger 
of harm to client interests and because the 
client’s own emotional involvement renders it 
unlikely that the client could give adequate 
informed consent, this Rule prohibits the 
lawyer from having sexual relations with a 
client regardless of whether the relationship is 
consensual and regardless of the absence of 
prejudice to the client.”  Cmt. 18 notes that 
the prohibition does not apply to sexual 
relationships that predate the client-lawyer 
relationship. 


 


CAL. RULE 3-120, DISCUSSION ¶.2, which 
provides: “For purposes of this rule, if the 
client is an organization, any individual 
overseeing the representation shall be 
deemed to be the client.  (See rule 3- 600.)” 


MR 1.8, Cmt. 19 notes that when the lawyer 
represents an organization, MR 1.8(j) 
prohibits the lawyer “from having a sexual 
relationship with a constituent of the 
organization who supervises, directs or 
regularly consults with that lawyer concerning 
the organization’s legal matters.” 


 


CAL. RULE 3-120, DISCUSSION ¶. 3, provides: 
“Although paragraph (C) excludes 
representation of certain clients from the 
scope of rule 3-120, such exclusion is not 


No corresponding Model Rule or Comment.  
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intended to preclude the applicability of other 
Rules of Professional Conduct, including rule 
3-110.” 
   
 
CAL. RULE 3-200. PROHIBITED OBJECTIVES OF 
EMPLOYMENT 
“A member shall not seek, accept, or 
continue employment if the member knows or 
should know that the objective of such 
employment is: 


(A) To bring an action, conduct a defense, 
assert a position in litigation, or take an 
appeal, without probable cause and for the 
purpose of harassing or maliciously injuring 
any person;  or 


(B) To present a claim or defense in litigation 
that is not warranted under existing law, 
unless it can be supported by a good faith 
argument for an extension, modification, or 
reversal of such existing law.” 
 
CAL. B&P CODE §6068(C), (G). DUTIES OF 
ATTORNEY 
 
“It is the duty of an attorney to do all of the 
following:  


*     *     * 
(c) To counsel or maintain such actions, 
proceedings, or defenses only as appear to 
him or her legal or just, except the defense of 
a person charged with a public offense. 
*     *     * 
(g) Not to encourage either the 


 
MR 3.1: Meritorious Claims And 
Contentions 
 
“A lawyer shall not bring or defend a 
proceeding, or assert or controvert an issue 
therein, unless there is a basis in law and fact 
for doing so that is not frivolous, which 
includes a good faith argument for an 
extension, modification or reversal of existing 
law. A lawyer for the defendant in a criminal 
proceeding, or the respondent in a 
proceeding that could result in incarceration, 
may nevertheless so defend the proceeding 
as to require that every element of the case 
be established.” 


 
 
1. The second sentence in MR 3.1 finds its 


counterpart in the last clause of § 
6068(c). 


2. MR 3.1, cmt. 1, recognizes that “in 
determining the proper scope of 
advocacy, account must be taken of the 
law’s ambiguities and potential for 
change.” 


3. MR 3.1, cmt. 3, recognizes that the rule is 
subordinate to federal or state 
constitutional law concerning a 
defendant’s rights in a criminal matter. 


4. Both MR 3.1 and rule 3-200 provide a 
lawyer may make a good faith argument 
for an extension, modification, or reversal 
of such existing law. 
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commencement or the continuance of an 
action or proceeding from any corrupt motive 
of passion or interest.” 
   
 
CAL. RULE 3-210. ADVISING THE VIOLATION OF 
LAW 
“A member shall not advise the violation of 
any law, rule, or ruling of a tribunal unless the 
member believes in good faith that such law, 
rule, or ruling is invalid.  A member may take 
appropriate steps in good faith to test the 
validity of any law, rule, or ruling of a 
tribunal.” 


 
MR 1.2(d) A lawyer shall not counsel a client 
to engage, or assist a client, in conduct that 
the lawyer knows is criminal or fraudulent, but 
a lawyer may discuss the legal consequences 
of any proposed course of conduct with a 
client and may counsel or assist a client to 
make a good faith effort to determine the 
validity, scope, meaning or application of the 
law.” 


 
 
1. Other California Rules arguably relevant 


here include CAL. RULE 3-200 
(“Prohibited Objectives of Employment”) 
and CAL. B&P CODE § 6103 (“Sanctions 
for Violation of Oath or Attorney’s Duties”) 


   


 
CAL. RULE 3-300. AVOIDING INTERESTS 
ADVERSE TO A CLIENT 
 
 
“A member shall not enter into a business 
transaction with a client;  or knowingly 
acquire an ownership, possessory, security, 
or other pecuniary interest adverse to a client, 
unless each of the following requirements has 
been satisfied: 


(A) The transaction or acquisition and its 
terms are fair and reasonable to the client 
and are fully disclosed and transmitted in 
writing to the client in a manner which 
should reasonably have been understood 
by the client;  and 
(B) The client is advised in writing that the 
client may seek the advice of an 


 
MR 1.8: Conflict Of Interest: Current 
Clients: Specific Rules 
 
“(a) A lawyer shall not enter into a business 
transaction with a client or knowingly acquire 
an ownership, possessory, security or other 
pecuniary interest adverse to a client unless: 


(1) the transaction and terms on which 
the lawyer acquires the interest are fair 
and reasonable to the client and are fully 
disclosed and transmitted in writing in a 
manner that can be reasonably 
understood by the client; 
(2) the client is advised in writing of the 
desirability of seeking and is given a 
reasonable opportunity to seek the advice 
of independent legal counsel on the 
transaction; and 
(3) the client gives informed consent, in a 


 
 
 
 
1. The terms of MR 1.8(a) and rule 3-300 


are remarkably similar.  Note that Ethics 
2000 appears to have accepted (and the 
House of Delegates adopted) the 
California requirement that there be a 
writing evidencing the client’s consent 
that is signed by the client (not just 
“confirmed in writing” by the lawyer as 
with most Model Rule writing 
requirements.) 


RRC - Chart - Compare Cal Rules to MRs - REV (031705) - 3COL.doc Page 78 of 183 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY CALIFORNIA RULE OR STATUTE 


CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


independent lawyer of the client's choice 
and is given a reasonable opportunity to 
seek that advice;  and 
(C) The client thereafter consents in 
writing to the terms of the transaction or 
the terms of the acquisition.” 


writing signed by the client, to the 
essential terms of the transaction and the 
lawyer's role in the transaction, including 
whether the lawyer is representing the 
client in the transaction.” 


 
CAL. RULE 3-300. AVOIDING INTERESTS 
ADVERSE TO A CLIENT. 
 
CAL. B&P CODE § 6147. 
 


MR 1.8(i)  A lawyer shall not acquire a 
proprietary interest in the cause of action or 
subject matter of litigation the lawyer is 
conducting for a client, except that the lawyer 
may: 


(1) acquire a lien authorized by law to 
secure the lawyer's fee or expenses; and 
(2) contract with a client for a reasonable 
contingent fee in a civil case.” 


1. CAL. RULE 3-700(D)(1) requires that the 
lawyer “promptly release to the client, at 
the request of the client, all the client 
papers and property,” i.e., retaining liens 
are not “authorized” in California. 


CAL. RULE 3-300, DISCUSSION ¶. 1, provides: 
“Rule 3-300 is not intended to apply to the 
agreement by which the member is retained 
by the client, unless the agreement confers 
on the member an ownership, possessory, 
security, or other pecuniary interest adverse 
to the client.  Such an agreement is 
governed, in part, by rule 4-200.” 


MR 1.8, Cmts. 1-4 elaborate on MR 1.8(a), 
business transactions with a client.  Cmt. 1 
notes: “A lawyer’s legal skill and training, 
together with the relationship of trust and 
confidence between lawyer and client, create 
the possibility of overreaching when the 
lawyer participates in a business, property or 
financial transaction with a client, for 
example, a loan or sales transaction or a 
lawyer investment on behalf of a client.”  Cmt. 
1 notes that it applies even to matters 
unrelated to the representation, to lawyers 
engaged in selling goods & services covered 
under MR 5.7 (law-related services), but does 
not apply ordinarily to fee Ks under MR 1.5, 
though it may when the lawyer takes as a fee 
an interest in the client’s business, etc.  Nor 
does it apply when the lawyer purchases 
goods or services the client normally offers 
on the open market (e.g., banking services). 
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CAL. RULE 3-300, DISCUSSION ¶¶. 2 & 3 
 
Rule 3-300 is not intended to apply where the 
member and client each make an investment 
on terms offered to the general public or a 
significant portion thereof.  For example, rule 
3-300 is not intended to apply where A, a 
member, invests in a limited partnership 
syndicated by a third party.  B, A’s client, 
makes the same investment.  Although A and 
B are each investing in the same business, A 
did not enter into the transaction “with” B for 
the purposes of the rule. 


 Rule 3-300 is intended to apply where the 
member wishes to obtain an interest in 
client’s property in order to secure the 
amount of the member’s past due or future 
fees. 


 
 
No corresponding Model Rule or Comment 


 


   
 
CAL. RULE 3-310(A)(1) & (2). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 
 
(A) For purposes of this rule: 
(1) “Disclosure” means informing the client or 
former client of the relevant circumstances 
and of the actual and reasonably foreseeable 
adverse consequences to the client or former 
client; 
(2) “Informed written consent” means the 
client’s or former client’s written agreement to 
the representation following written 
disclosure; 


 
MR 1.0(e) “Informed consent” denotes the 
agreement by a person to a proposed course 
of conduct after the lawyer has 
communicated adequate information and 
explanation about the material risks of and 
reasonably available alternatives to the 
proposed course of conduct. 


1. Unlike MR 1.0(e), which applies globally 
to all model rules, California’s definition of 
“informed written consent” is limited in 
application to rule 3-310. 


2. Ethics 2000 replaced “consent after 
consultation” with “gives informed 
consent” throughout the rules.  The 
Reporter explained: “The Commission 
believes that "consultation" is a term that 
is not well understood and does not 
sufficiently indicate the extent to which 
clients must be given adequate 
information and explanation in order to 
make reasonably informed decisions. The 
term "informed consent," which is familiar 
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from its use in other contexts, is more 
likely to convey to lawyers what is 
required under the Rules. No change in 
substance is intended.” Reporter’s 
Explanation of Changes to MR 1.0. 


3. See MR 1.0, cmts. 6 & 7. 
 
CAL. RULE 3-310(A)(3). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 
“(A) For purposes of this rule: 


*     *    * 
(3) ‘Written’ means any writing as defined in 
Evidence Code section 250.” 
 
CAL. EVIDENCE CODE § 250. WRITING 
 
“‘Writing’ means handwriting, typewriting, 
printing, photostating, photographing, and 
every other means of recording upon any 
tangible thing any form of communication or 
representation, including letters, words, 
pictures, sounds, or symbols, or combinations 
thereof.” 


MR 1.0(n) “Writing” or “written” denotes a 
tangible or electronic record of a 
communication or representation, including 
handwriting, typewriting, printing, 
photostating, photography, audio or 
videorecording and e-mail. A “signed” writing 
includes an electronic sound, symbol or 
process attached to or logically associated 
with a writing and executed or adopted by a 
person with the intent to sign the writing. 


1. Unlike MR 1.0(n), Evidence Code § 250 
makes no mention of electronic 
signatures. 


 


 
CAL. RULE 3-310(B) 
“(B) A member shall not accept or continue 
representation of a client without providing 
written disclosure to the client where: 


(1) The member has a legal, business, 
financial, professional, or personal 
relationship with a party or witness in the 
same matter;  or 
(2) The member knows or reasonably 
should know that: 


(a) the member previously had a 


 
MR 1.7(a)(2)  there is a significant risk that 
the representation of one or more clients will 
be materially limited by the lawyer's 
responsibilities to another client, a former 
client or a third person or by a personal 
interest of the lawyer.” 


1. MR 1.7(a)(2) is similar to rule 3-310(B), 
though the latter itemizes the conflicts in 
more detail.  Further, 3-310(B) does not 
refer to client or former client. 


2. In addition, unlike MR 1.7(b), which sets 
out the exception to both MR 1.7(a)(1) 
and (a)(2), rule 3-310(B) requires only 
that the lawyer give written disclosure to 
the client who stands to be affected by 
the lawyer’s prior relationships or 
personal interests.  MR 1.7(b) requires 
the clients’ “informed consent, confirmed 
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legal, business, financial, 
professional, or personal relationship 
with a party or witness in the same 
matter;  and 
(b) the previous relationship would 
substantially affect the member's 
representation; or 


(3) The member has or had a legal, 
business, financial, professional, or 
personal relationship with another person 
or entity the member knows or reasonably 
should know would be affected 
substantially by resolution of the matter;  
or 
(4) The member has or had a legal, 
business, financial, or professional 
interest in the subject matter of the 
representation.” 


in writing.” 
3. Rule 3-310(B) also does not require the 


lawyer to “reasonably believes that the 
lawyer will be able to provide competent 
and diligent representation to each 
affected client.”  


 
CAL. RULE 3-310(B) 
CAL. RULE 3-310(C) 
1. See first paragraph of CAL. RULE 3-


310(C) [“A member shall not, without the 
informed written consent of each client 
….”] 


2. See first paragraph of CAL. RULE 3-
310(B) [“A member shall not accept or 
continue representation of a client without 
providing written disclosure to the client 
where ….”] 


 


 
MR 1.7(b) Notwithstanding the existence of a 
concurrent conflict of interest under 
paragraph (a), a lawyer may represent a 
client if: 


(1) the lawyer reasonably believes that 
the lawyer will be able to provide 
competent and diligent representation to 
each affected client; 
(2) the representation is not prohibited by 
law; 
(3) the representation does not involve 
the assertion of a claim by one client 
against another client represented by the 
lawyer in the same litigation or other 
proceeding before a tribunal; and 
(4) each affected client gives informed 
consent, confirmed in writing.” 


1. MR 1.7(b) provides for exceptions to the 
conflicts identified in MR 1.7(a)(1) & (2).  
See previous comments 1 to 7 for a 
discussion of the different disclosure and 
consent requirements under rule 3-310(B) 
and (C). 


2. Note also that rule 3-310(A) defines 
“disclosure,” “informed written consent,” 
and “written”.  MR 1.0 (Terminology) 
provides definitions of “confirmed in 
writing” [MR 1.0(b)]; “informed consent” 
[MR 1.0(e)]; and “written” [MR 1.0(n)]. 
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CAL. RULE 3-310(C)  AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(C) A member shall not, without the informed 
written consent of each client: 


(1) Accept representation of more than 
one client in a matter in which the 
interests of the clients potentially conflict;  
or 
(2) Accept or continue representation of 
more than one client in a matter in which 
the interests of the clients actually 
conflict; or 
(3) Represent a client in a matter and at 
the same time in a separate matter 
accept as a client a person or entity 
whose interest in the first matter is 
adverse to the client in the first matter.” 


 
MR 1.7: Conflict Of Interest: Current 
Clients 
 
“(a) Except as provided in paragraph (b), a 
lawyer shall not represent a client if the 
representation involves a concurrent conflict 
of interest. A concurrent conflict of interest 
exists if: 


(1) the representation of one client will be 
directly adverse to another client; or 
 


1. There is no straightforward one-to-one 
correspondence between Rule 3-310 and 
MR 1.7 as the latter sets out the 
prohibitions in subsection (a) and then the 
exceptions in subsection (b).  Rule 3-310 
provides the exceptions (“written 
disclosure to,” or “informed written 
consent of,” each client) in the first clause 
of paragraphs (B) and (C). 


2. Both 3-310(C) and MR 1.7 apply to 
current clients. 


3. Rule 3-310(C)(1) requires the written 
consent of all clients even if conflict is 
only potential; MR 1.7(a) is triggered only 
when the representation of one client is 
“directly adverse to another client.” 


4. Unlike MR 1.7(b)(1), rule 3-310(C) does 
not require the lawyer to “reasonably 
believes that the lawyer will be able to 
provide competent and diligent 
representation to each affected client.” 


CAL. RULE 3-310(C)(4). [“PHANTOM”]. 
 
(C) A member shall not, without the informed 
written consent of each client:  


(3) Represent a client in a matter and at the 
same time in a separate matter accept as a 
client a person or entity whose interest in the 
first matter is adverse to the client in the first 
matter. Accept representation of a person or 
entity the member knows or reasonably 
should know is an opposing party to a client 
in a separate matter in which the member or 
the member's law firm currently represents 


MR 1.7, Cmt. 6 addresses conflicts where the 
representation is directly adverse to a client 
(MR 1.7(a)(1)) and provides in part: “Loyalty 
to a current client prohibits undertaking 
representation directly adverse to that client 
without that client’s informed consent.  Thus, 
absent consent, a lawyer may not act as an 
advocate in one matter against a person the 
lawyer represents in some other matter, even 
when the matters are wholly unrelated.”  It 
notes, however, that “simultaneous 
representation in unrelated matters of clients 
whose interests are only generally 
economically adverse, such as representation 
of competing economic enterprises in 
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the client. 
(4) Accept representation of a person or 
entity in a litigation matter in which the 
member knows or reasonably should know 
an opposing party is a client of the member or 
the member's law firm, except as otherwise 
permitted or required by law.


unrelated litigation, does not ordinarily 
constitute a conflict of interest and thus may 
not require consent of the respective clients. 


 
CAL. RULE 3-310(D). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(D) A member who represents two or more 
clients shall not enter into an aggregate 
settlement of the claims of or against the 
clients without the informed written consent of 
each client.” 


 
MR 1.8(g) A lawyer who represents two or 
more clients shall not participate in making an 
aggregate settlement of the claims of or 
against the clients, or in a criminal case an 
aggregated agreement as to guilty or nolo 
contendere pleas, unless each client gives 
informed consent, in a writing signed by the 
client. The lawyer's disclosure of shall include 
the existence and nature of all the claims or 
pleas involved and of the participation of 
each person in the settlement.” 


 
 
 
1. Unlike MR 1.8(g), rule 3-310(D) does not 


refer to criminal plea agreements. 
2. Both require informed written consent of 


each client. 
3. Rule 3-310’s Discussion states: 


“Paragraph (D) is not intended to apply to 
class action settlements subject to court 
approval.” 


 
CAL. RULE 3-310(E)  AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(E) A member shall not, without the informed 
written consent of the client or former client, 
accept employment adverse to the client or 
former client where, by reason of the 
representation of the client or former client, 
the member has obtained confidential 
information material to the employment.” 


 
MR 1.9: Duties To Former Clients 
 
“(a) A lawyer who has formerly 
represented a client in a matter shall not 
thereafter represent another person in the 
same or a substantially related matter in 
which that person's interests are materially 
adverse to the interests of the former client 
unless the former client gives informed 
consent, confirmed in writing.” 


1. MR 1.9(a) expressly refers to 
“substantially related matter;” thus, the 
standard is included in the rule.  Rule 3-
310(E), on the other hand, refers to 
“confidential information material to the 
employment.”  If, under the court-created 
substantial relationship test the previous 
and current matters are deemed 
substantially-related, then the court 
presumes the lawyer is in possession of 
material confidential information. 


2. Both rules require informed written 
consent. 


3. See also rule 3-310(B), discussed above 
in relation to MR 1.7(a)(2). 
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CAL. RULE 3-310(E), above. 


 
MR 1.9(b) A lawyer shall not knowingly 
represent a person in the same or a 
substantially related matter in which a firm 
with which the lawyer formerly was 
associated had previously represented a 
client 


(1) whose interests are materially 
adverse to that person; and 
(2) about whom the lawyer had acquired 
information protected by Rules 1.6 and 
1.9(c) that is material to the matter; 
unless the former client gives informed 
consent, confirmed in writing.” 


1. MR 1.9(b) appears to apply to the 
migrating lawyer scenario.  The migrating 
lawyer is disqualified, however, only if she 
actually acquired confidential information 
of the former firm’s client and that 
information is material to the present 
matter. See MR 1.9, cmt. 5, confirming 
that the lawyer must have actual 
knowledge of the confidential information. 


2. Rule 3-310(E) would appear to cover the 
same situation as described in MR 1.9(b).  
The former firm’s client would have been 
the migrating lawyer’s “former client,” and 
the lawyer likely would have obtained the 
confidential information by “representation 
of the client.” 


 
CAL. RULE 3-310(F). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
(F) A member shall not accept compensation 
for representing a client from one other than 
the client unless: 


(1) There is no interference with the 
member's independence of professional 
judgment or with the client-lawyer 
relationship;  and 
(2) Information relating to representation 
of the client is protected as required by 
Business and Professions Code section 
6068, subdivision (e); and 
(3) The member obtains the client's 
informed written consent, provided that no 
disclosure or consent is required if: 


(a) such nondisclosure is otherwise 
authorized by law; or 


 
MR 1.8(f)  A lawyer shall not accept 
compensation for representing a client from 
one other than the client unless: 


(1) the client gives informed consent; 
(2) there is no interference with the 
lawyer's independence of professional 
judgment or with the client-lawyer 
relationship; and 
(3) information relating to representation 
of a client is protected as required by 
Rule 1.6.” 


 
 
 
1. CAL. RULE 3-310(F) for the most 


corresponds to MR 1.8(f). 
2. Unlike MR 1.8(f), rule 3-310(F)(3) 


requires informed written consent. 
3. Consent under 3-310(F)(3) not required 


under certain circumstances. 
4. Rule 3-310’s Discussion provides: 


“Paragraph (F) is not intended to 
abrogate existing relationships between 
insurers and insureds whereby the insurer 
has the contractual right to unilaterally 
select counsel for the insured, where 
there is no conflict of interest.  (See San 
Diego Navy Federal Credit Union v. 
Cumis Insurance Society (1984) 162 
Cal.App.3d 358 [208 Cal.Rptr. 494].)” 
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(b) the member is rendering legal 
services on behalf of any public 
agency which provides legal services 
to other public agencies or the public. 


 
 
CAL. RULE 3-310(F). AVOIDING THE 
REPRESENTATION OF ADVERSE INTERESTS 


*     *     * 
“(F) A member shall not accept compensation 
for representing a client from one other than 
the client unless: 


(1) There is no interference with the 
member’s independence of professional 
judgment or with the client-lawyer 
relationship;  and 
(2) Information relating to representation 
of the client is protected as required by 
Business and Professions Code section 
6068, subdivision (e); and 
(3) The member obtains the client’s 
informed written consent, provided that no 
disclosure or consent is required if: 


(a) such nondisclosure is otherwise 
authorized by law;  or 
(b) the member is rendering legal 
services on behalf of any public 
agency which provides legal services 
to other public agencies or the public.” 


 
MR 5.4(c) A lawyer shall not permit a person 
who recommends, employs, or pays the 
lawyer to render legal services for another to 
direct or regulate the lawyer's professional 
judgment in rendering such legal services. 


1. RULE 3-310, DISCUSSION ¶.11, provides: 
“Paragraph (F) is not intended to 
abrogate existing relationships between 
insurers and insureds whereby the insurer 
has the contractual right to unilaterally 
select counsel for the insured, where 
there is no conflict of interest.  (See San 
Diego Navy Federal Credit Union v. 
Cumis Insurance Society (1984) 162 
Cal.App.3d 358 [208 Cal.Rptr. 494].)” 


CAL. RULE 3-310, DISCUSSION, ¶.1, provides: 
“Rule 3-310 is not intended to prohibit a 
member from representing parties having 
antagonistic positions on the same legal 
question that has arisen in different cases, 
unless representation of either client would 
be adversely affected.” 


MR 1.7, Cmt. 24 addresses issues conflicts, 
stating: “Ordinarily a lawyer may take 
inconsistent legal positions in different 
tribunals at different times on behalf of 
different clients.”  It also notes, however, that 
a conflict exists “if there is a significant risk 
that a lawyer’s action on behalf of one client 
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will materially limit the lawyer’s effectiveness 
in representing another client in a different 
case.” 


CAL. RULE 3-310, DISCUSSION ¶.2, 
provides:”Other rules and laws may preclude 
making adequate disclosure under this rule.  
If such disclosure is precluded, informed 
written consent is likewise precluded.  (See, 
e.g., Business and Professions Code section 
6068, subsection (e).)” 


MR 1.7, Cmt. 19 notes that in certain 
circumstances, the duty of confidentiality to 
one client may not allow the lawyer to fully 
inform the second client, e.g., if the first client 
does not consent to the disclosure.  Thus, the 
lawyer cannot ask the second client to 
consent. 


 


CAL. RULE 3-310, DISCUSSION ¶. 3, provides: 
“Paragraph (B) is not intended to apply to the 
relationship of a member to another party’s 
lawyer.  Such relationships are governed by 
rule 3-320.” 


No corresponding Model Rule or Comment.  


CAL. RULE 3-310, DISCUSSION ¶. 4, provides: 
“Paragraph (B) is not intended to require 
either the disclosure of the new engagement 
to a former client or the consent of the former 
client to the new engagement.  However, 
such disclosure or consent is required if 
paragraph (E) applies.” 


No corresponding Model Rule or Comment.  


CAL. RULE 3-310, DISCUSSION ¶. 5, states in 
part that 3-310(B) “deals with the issues of 
adequate disclosure to the present client or 
clients of the member’s present or past 
relationships to other parties or witnesses or 
present interest in the subject matter of the 
representation,” and CAL. RULE 3-310, 
DISCUSSION ¶. 6, provides (B) “is intended to 
apply only to a member’s own relationships or 
interests, unless the member knows that a 
partner or associate in the same firm as the 
member has or had a relationship with 
another party or witness or has or had an 


MR 1.7, Cmt. 10 discusses the lawyer’s 
personal interests, such as “when a lawyer 
has discussions concerning possible 
employment with an opponent of the lawyer’s 
client, or with a law firm representing the 
opponent,” or when a lawyer advises a client 
based on the lawyer’s business interests 
(e.g., advising taking a loan from an entity in 
which the lawyer has an interest). 
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interest in the subject matter of the 
representation.” 
CAL. RULE 3-310, DISCUSSION ¶.7, provides: 
“Subparagraphs (C)(1) and (C)(2) are 
intended to apply to all types of legal 
employment, including the concurrent 
representation of multiple parties in litigation 
or in a single transaction or in some other 
common enterprise or legal relationship.” 
Similarly, CAL. RULE 3-310(C), DISCUSSION 
¶.8, provides: “Subparagraph (C)(3) is 
intended to apply to representations of clients 
in both litigation and transactional matters.” 


MR 1.7, Cmt. 7 notes directly adverse 
conflicts can also arise in transactional 
matters. 


 


CAL. RULE 3-310, DISCUSSION ¶.9, provides: 
“There are some matters in which the 
conflicts are such that written consent may 
not suffice for non-disciplinary purposes.  
(See Woods v. Superior Court (1983) 149 
Cal.App.3d 931 [197 Cal.Rptr. 185];  Klemm 
v. Superior Court (1977) 75 Cal.App.3d 893 
[142 Cal.Rptr. 509]; Ishmael v. Millington 
(1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 
592].) See also CAL. RULE 3-120 [sex with 
client], which is a non-consentable conflict. 


MR 1.7, Cmts. 14-17 deal with “non-
consentable” conflicts identified in MR 
1.7(b)(1)-(3). 


 


CAL. RULE 3-310, DISCUSSION ¶.10, provides: 
“Paragraph (D) is not intended to apply to 
class action settlements subject to court 
approval.” 


MR 1.8, Cmt. 13 elaborates on MR 1.8(g), 
conflicts in making aggregate settlements, 
noting that MR 1.2(a) “protects each client’s 
right to have the final say ….”  Cmt. 13 also 
notes: “Lawyers representing a class of 
plaintiffs or defendants, or those proceeding 
derivatively, may not have a full client-lawyer 
relationship with each member of the class; 
nevertheless, such lawyers must comply with 
applicable rules regulating notification of 
class members and other procedural 
requirements designed to ensure adequate 
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protection of the entire class.” 


 
CAL. RULE 3-310, DISCUSSION ¶.11, which 
provides: “Paragraph (F) is not intended to 
abrogate existing relationships between 
insurers and insureds whereby the insurer 
has the contractual right to unilaterally select 
counsel for the insured, where there is no 
conflict of interest.  (See San Diego Navy 
Federal Credit Union v. Cumis Insurance 
Society (1984) 162 Cal.App.3d 358 [208 
Cal.Rptr. 494].)” 


MR 1.8, Cmts. 11 & 12 discuss third-party 
payors under MR 1.8(f).  Cmt. 11 notes: 
“Because third-party payers frequently have 
interests that differ from those of the client, 
including interests in minimizing the amount 
spent on the representation and in learning 
how the representation is progressing, 
lawyers are prohibited from accepting or 
continuing such representations unless the 
lawyer determines that there will be no 
interference with the lawyer’s independent 
professional judgment and there is informed 
consent from the client.”  Cmt. 12 notes the 
lawyer must conform to MR 1.7 if a conflict of 
interest between payor and beneficiary client 
actually arises. 


 


 
CAL. RULE 3-310, CASE LAW 
1. ZADOR CORP. V. KWAN (CAL.APP. 1995) 


31 CAL.APP.4TH 1285, 37 CAL.RPTR.2D 
754. 


 
 
 
 
 
 
 
 
 
 
 
 


 
 
1. MR 1.7, Cmt. 22 addresses pre-conflict 


waivers and states in part: “The 
effectiveness of such waivers is generally 
determined by the extent to which the 
client reasonably understands the 
material risks that the waiver entails. The 
more comprehensive the explanation of 
the types of future representations that 
might arise and the actual and reasonably 
foreseeable adverse consequences of 
those representations, the greater the 
likelihood that the client will have the 
requisite understanding.”  The comment 
further notes: “If the consent is general 
and open-ended, then the consent 
ordinarily will be ineffective …,” and also 
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2. H.F. AHMANSON & CO. V. SALOMON 


BROS., INC. (1991) 229 CAL.APP.3D 1445, 
1455, 280 CAL.RPTR. 614 (describing the 
substantial relationship test in California). 
See also JESSEN V. HARTFORD CASUALTY 
INS. CO. (2003) 111 CAL.APP.4TH 698, 3 
CAL.RPTR.3D 877. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


that “if the client is an experienced user of 
the legal services involved and is 
reasonably informed regarding the risk 
that a conflict may arise, such consent is 
more likely to be effective, particularly if, 
e.g., the client is independently 
represented by other counsel in giving 
consent and the consent is limited to 
future conflicts unrelated to the subject of 
the representation.” 


2. MR 1.9, Cmt. 3 explains when matters 
are “substantially related”: “if there 
otherwise is a substantial risk that 
confidential factual information as would 
normally have been obtained in the prior 
representation would materially advance 
the client’s position in the subsequent 
matter,” and gives specific examples 
(e.g., “a lawyer who has represented a 
businessperson and learned extensive 
private financial information about that 
person may not then represent that 
person’s spouse in seeking a divorce.”)  
Cmt. 3 concludes: “A former client is not 
required to reveal the confidential 
information learned by the lawyer in order 
to establish a substantial risk that the 
lawyer has confidential information to use 
in the subsequent matter. A conclusion 
about the possession of such information 
may be based on the nature of the 
services the lawyer provided the former 
client and information that would in 
ordinary practice be learned by a lawyer 
providing such services.” 


3. MR 1.9, Cmts. 4-7 address MR 1.9(b), 
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3. ADAMS V. AEROJET-GENERAL CORP. 


(2001) 86 CAL.APP.4TH 1324, 104 
CAL.RPTR.2D 116 and FRAZIER V. 
SUPERIOR COURT (2002) 97 CAL.APP.4TH 
23,  118 CAL.RPTR.2D 129, both in accord 
re cmt. 5. 


 
 
 
 


which concerns migration of lawyers 
between firms.  Cmt. 4 notes the 
competing considerations: (1) loyalty to 
the client should not be compromised; (2) 
reasonable choice of others to counsel of 
their choice; and (3) lawyers should not 
be unreasonably hampered in forming 
new associations.  After noting that many 
lawyers practice in firm, Cmt. 4 states: “If 
the concept of imputation were applied 
with unqualified rigor, the result would be 
radical curtailment of the opportunity of 
lawyers to move from one practice setting 
to another and of the opportunity of 
clients to change counsel.”  Cmt. 5 notes 
that 1.9(b) disqualifies only those lawyers 
with “actual knowledge of information 
protected by Rules 1.6 and 1.9(c)  Cmt. 6 
notes that MR 1.9(b)’s application 
depends on the particular facts and 
compares two situations: “A lawyer may 
have general access to files of all clients 
of a law firm and may regularly participate 
in discussions of their affairs; it should be 
inferred that such a lawyer in fact is privy 
to all information about all the firm’s 
clients. In contrast, another lawyer may 
have access to the files of only a limited 
number of clients and participate in 
discussions of the affairs of no other 
clients; in the absence of information to 
the contrary, it should be inferred that 
such a lawyer in fact is privy to 
information about the clients actually 
served but not those of other clients. In 
such an inquiry, the burden of proof 
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should rest upon the firm whose 
disqualification is sought.”  Cmt. 7 
reminds that aside from the firm’s 
disqualification, the moving lawyer has a 
duty of confidentiality concerning the MR 
1.6 and 1.9(c) information he has. 


 
CAL. RULE 3-310, IMPUTATION I 


 
See Notes & Comments 


MR 1.10: Imputation of Conflicts of 
Interest: General Rule 
 
“(a) While lawyers are associated in a firm, 
none of them shall knowingly represent a 
client when any one of them practicing alone 
would be prohibited from doing so by Rules 
1.7 or 1.9, unless the prohibition is based on 
a personal interest of the prohibited lawyer 
and does not present a significant risk of 
materially limiting the representation of the 
client by the remaining lawyers in the firm.” 


1. In California, imputation is a court-created 
doctrine. See, e.g., Hendriksen v. Great 
American S & L (Cal.App. 1992) 14 
Cal.Rptr.2d 184; Klein v. Superior Court 
(1988) 198 Cal.App.3d 894, 909, 244 
Cal.Rptr. 226; Cal. Bar Formal Ethics 
Opn. 1998-152. 


2. Rule 1-100(B)(1) defines “law firm”; MR 
1.0(c) also defines “law firm”. 


 


 
CAL. RULE 3-310, IMPUTATION II 


 
See Notes & Comments 


MR 1.10(b) When a lawyer has terminated an 
association with a firm, the firm is not 
prohibited from thereafter representing a 
person with interests materially adverse to 
those of a client represented by the formerly 
associated lawyer and not currently 
represented by the firm, unless: 


(1) the matter is the same or substantially 
related to that in which the formerly 
associated lawyer represented the client; 
and 
(2) any lawyer remaining in the firm has 
information protected by Rules 1.6 and 
1.9(c) that is material to the matter.” 
 


1. This rule is based on the ruling in Novo 
Terapeutisk Laboratorium A/S v. Baxter 
Travenol Laboratories, Inc. (7th Cir. 1979) 
607 F.2d 186. 


2. See also Elan Transdermal Ltd. v. 
Cygnus Therapeutic Systems (N.D.Cal. 
1992) 809 F.Supp. 1383. 


 
CAL. RULE 3-310, IMPUTATION III 


MR 1.10(d) The disqualification of lawyers 
associated in a firm with former or current 
government lawyers is governed by Rule 
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No corresponding California rule. 1.11.” 


 
CAL. RULE 3-310, IMPUTATION IV 
1. No corresponding California discussion 


but see CAL. RULE 1-100(B)(1) and 
NOTES & COMMENTS re MR 1.0(c), above. 


 
 
 
 
 
 
2. No corresponding California discussion 
 
 
 
 
 
 
 
 
 
 
 
3. No corresponding California discussion, 


but with respect to non-lawyer 
employees, see In re Complex Asbestos 
Litigation (Cal.App. 1991)283 Cal.Rptr. 
732; and as to lawyer prohibited from 
acting because of events before she 
because a lawyer, see Allen v. Academic 
Games League of America, Inc. (C.D. 
Cal. 1993) 831 F.Supp. 785. 


 


 
MR 1.10 Comments 
1. MR 1.10, Cmt. 1, defines “firm” as follows: 


“’firm’ denotes lawyers in a law 
partnership, professional corporation, sole 
proprietorship or other association 
authorized to practice law; or lawyers 
employed in a legal services organization 
or the legal department of a corporation 
or other organization,” and notes that the 
determination of whether there is a firm 
depends on specific facts. 


2. Cmt. 2 notes “can be considered from the 
premise that a firm of lawyers is 
essentially one lawyer for purposes of the 
rules governing loyalty to the client, or 
from the premise that each lawyer is 
vicariously bound by the obligation of 
loyalty owed by each lawyer with whom 
the lawyer is associated,” and observes 
that ¶.(a) “operates only among the 
lawyers currently associated in a firm. 
When a lawyer moves from one firm to 
another, the situation is governed by 
Rules 1.9(b) and 1.10(b).” 


3. Cmts. 3 and 4 elaborate on MR 1.10(a).  
Cmt. 3 explains MR 1.10(a) and notes 
“paragraph (a) does not prohibit 
representation where neither questions of 
client loyalty nor protection of confidential 
information are presented” and gives 
examples.  Cmt. 4 notes that MR 1.10(a) 
does not apply to non-lawyer employees 
or to a lawyer who “is prohibited from 


 


RRC - Chart - Compare Cal Rules to MRs - REV (031705) - 3COL.doc Page 93 of 183 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY CALIFORNIA RULE OR STATUTE 


CALIFORNIA RULE OR STATUTE 2003 ABA MODEL RULE COUNTERPART NOTES & COMMENTS 


 
 
 
4. No corresponding California discussion, 


but see Elan Transdermal Ltd. v. Cygnus 
Therapeutic Systems (N.D. Cal. 1992) 
809 F.Supp. 1383. 


 
 
 
5. No corresponding California discussion 
 
 
 
6. No corresponding California discussion, 


but see Chambers v. Superior Court 
(1981) 121 Cal.App.3d 893, 902-903, 175 
Cal.Rptr. 575. 


7. No corresponding California discussion 


acting because of events before the 
person became a lawyer,” but notes such 
persons must be screened. 


4. Cmt. 5 addresses MR 1.10(b), noting that 
under certain circumstances a firm can be 
adverse to a former client in a 
substantially-related matter so long as 
there are no lawyers still in the firm with 
MR 1.6 or 1.9(c) information material to 
the present matter. 


5. Cmt. 6 explains that MR 1.10(c) provides 
the imputation can be removed with the 
informed consent of the client, obtained 
pursuant to MR 1.7(a). 


6. Cmt. 7 addresses imputation in the 
context of government lawyers, explaining 
that MR 1.11 controls. 


7. Cmt. 8 explains that when a lawyer is 
disqualified under MR 1.8, MR 1.8(k) 
determines whether the disqualification is 
imputed to other lawyers in the firm. 


 
   
 
CAL. RULE 3-320. RELATIONSHIP WITH OTHER 
PARTY’S LAWYER 
 
A member shall not represent a client in a 
matter in which another party’s lawyer is a 
spouse, parent, child, or sibling of the 
member, lives with the member, is a client of 
the member, or has an intimate personal 
relationship with the member, unless the 
member informs the client in writing of the 
relationship. 


 
 
No corresponding Model Rule or Comment. 
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DISCUSSION 


Rule 3-320 is not intended to apply to 
circumstances in which a member fails to 
advise the client of a relationship with another 
lawyer who is merely a partner or associate in 
the same law firm as the adverse party’s 
counsel, and who has no direct involvement 
in the matter. 
   
 
CAL. RULE 3-400. LIMITING LIABILITY TO 
CLIENT 
 
“A member shall not: 
(A) Contract with a client prospectively 
limiting the member's liability to the client for 
the member's professional malpractice; or 
(B) Settle a claim or potential claim for the 
member's liability to the client for the 
member's professional malpractice, unless 
the client is informed in writing that the client 
may seek the advice of an independent 
lawyer of the client's choice regarding the 
settlement and is given a reasonable 
opportunity to seek that advice.” 


 
MR 1.8(h) A lawyer shall not: 


(1) make an agreement prospectively 
limiting the lawyer's liability to a client for 
malpractice unless the client is 
independently represented in making the 
agreement; or 
(2) settle a claim or potential claim for 
such liability with an unrepresented client 
or former client unless that person is 
advised in writing that of the desirability of 
seeking and is given a reasonable 
opportunity to seek the advice of 
independent legal counsel in connection 
therewith.” 


 
1. Unlike MR 1.8(h), which allows lawyer to 


prospectively limit liability if the client is 
independently represented, rule 3-400(A) 
does not allow limited liability under any 
circumstances. 


2. Note, however, that rule 3-400’s 
Discussion states: “Rule 3-400 is not 
intended to apply to customary 
qualifications and limitations in legal 
opinions and memoranda, nor is it 
intended to prevent a member from 
reasonably limiting the scope of the 
member's employment or representation.” 


3. Both require that the client be given a 
reasonable opportunity to seek 
independent counsel, not just be told it is 
advisable. [Note: Again, Ethics 2000 
appears to have come around to the 
California approach] 


 
CAL. RULE 3-400, DISCUSSION 
The Discussion to Rule 3-400 (“Limiting 
Liability to Client”) provides in part: “Rule 3-
400 is not intended to . . . prevent a member 
from reasonably limiting the scope of the 


 
MR 1.2(c) A lawyer may limit the scope of the 
representation if the limitation is reasonable 
under the circumstances and the client gives 
informed consent.” 
 


 
1. Consider limited representation 


(“unbundling”) in California 
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member's employment or representation.” MR 1.8, Cmts. 14 and 15, also elaborate on 
MR 1.8(h), limiting malpractice liability.  Cmt. 
14 notes that agreements prospective 
malpractice liability are not allowed unless the 
client is independently represented, but also 
notes that MR 1.8(h)(1) does not prevent 
lawyer and client agreeing to arbitrate 
malpractice claims or to limit the scope of 
representation (though “a definition of scope 
that makes the obligations of representation 
illusory will amount to an attempt to limit 
liability.”)  Cmt. 15 notes that MR 1.8(h)(2) 
allows agreements to settle a claim or 
potential claim for malpractice if the lawyer 
complies with its requirements (advising and 
giving reasonable opportunity to client to seek 
independent counsel). 


  1.  
 
CAL. RULE 3-500. COMMUNICATION 
“A member shall keep a client reasonably 
informed about significant developments 
relating to employment or representation, 
including promptly complying with reasonable 
requests for information and copies of 
significant documents when necessary to 
keep the client so informed.” 
 
 
CAL. B&P CODE § 6068(M) 
“It is the duty of an attorney: 


(m) To respond promptly to reasonable status 
inquiries of clients and to keep clients 
reasonably informed of significant 
developments in matters with regard to which 


 
MR 1.4: Communication 
 
“(a) A lawyer shall: 


(1) promptly inform the client of any 
decision or circumstance with respect to 
which the client's informed consent, as 
defined in Rule 1.0(e), is required by 
these Rules;  
(2) reasonably consult with the client 
about the means by which the client's 
objectives are to be accomplished; 
(3) keep the client reasonably informed 
about the status of the matter;  
(4) promptly comply with reasonable 
requests for information; and 
(5) consult with the client about any 
relevant limitation on the lawyer's conduct 


2. See also CAL. RULE 3-510 
(Communication of Settlement Offer) 


3. Per CAL. RULE 3-500, DISCUSSION a 
lawyer will not be disciplined for failing to 
communicated insignificant or irrelevant 
information. 
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the attorney has agreed to provide legal 
services.” 
 


when the lawyer knows that the client 
expects assistance not permitted by the 
Rules of Professional Conduct or other 
law.” 


 
CAL. RULE 3-500, DISCUSSION 
 
Rule 3-500 is not intended to change a 
member’s duties to his or her clients.  It is 
intended to make clear that, while a client 
must be informed of significant developments 
in the matter, a member will not be disciplined 
for failing to communicate insignificant or 
irrelevant information.  (See Bus. & 
Prof.Code, § 6068, subd. (m).) 


 A member may contract with the client in 
their employment agreement that the client 
assumes responsibility for the cost of copying 
significant documents. This rule is not 
intended to prohibit a claim for the recovery of 
the member’s expense in any subsequent 
legal proceeding. 


 Rule 3-500 is not intended to create, 
augment, diminish, or eliminate any 
application of the work product rule.  The 
obligation of the member to provide work 
product to the client shall be governed by 
relevant statutory and decisional law.  
Additionally, this rule is not intended to apply 
to any document or correspondence that is 
subject to a protective order or non- 
disclosure agreement, or to override 
applicable statutory or decisional law 
requiring that certain information not be 


 
MR 1.4 Comments 
1. MR 1.4, cmt. 2, provides that if the rules 


require that a particular decision must be 
made by the client, then the lawyer must 
“promptly consult with and secure the 
client’s consent prior to taking action 
unless prior discussions with the client 
have resolved what action the client 
wants the lawyer to take.” 


2. Cmt. 3 states that: “Paragraph (a)(2) 
requires the lawyer to reasonably consult 
with the client about the means to be 
used to accomplish the client’s 
objectives,” but notes that under exigent 
circumstances the lawyer may take action 
without client consultation so long as the 
lawyer promptly advises client of the 
action taken. 


3. Cmt. 4 essentially states that the lawyer 
should be in regular communication with 
the client (and return phone calls!) 


4. Cmt. 5 states in part: “The client should 
have sufficient information to participate 
intelligently in decisions concerning the 
objectives of the representation and the 
means by which they are to be pursued, 
to the extent the client is willing and able 
to do so,” gives examples by comparing a 
substantive client decision with a tactical 
trial decision, and provides: “The guiding 
principle is that the lawyer should fulfill 
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provided to criminal defendants who are 
clients of the member. 
 


reasonable client expectations for 
information consistent with the duty to act 
in the client’s best interests, and the 
client’s overall requirements as to the 
character of representation.” 


5. Cmt. 6 states: “Ordinarily, the information 
to be provided is that appropriate for a 
client who is a comprehending and 
responsible adult,” but notes it may be 
impracticable where, for example, the 
client is of diminished capacity. 


6. Cmt. 7 notes that in some instances, the 
lawyer may want to withhold information 
“when the client would be likely to react 
imprudently to an immediate 
communication.” 


   


 
CAL. RULE 3-510. COMMUNICATION OF 
SETTLEMENT OFFER 
 
CAL. RULE 3-510(A): A member shall 
promptly communicate to the member's 
client: 
(1) All terms and conditions of any offer made 
to the client in a criminal matter; and 
(2) All amounts, terms, and conditions of any 
written offer of settlement made to the client 
in all other matters. 
 
CAL. RULE 3-510(B): As used in this rule, 
"client" includes a person who possesses the 
authority to accept an offer of settlement or 
plea, or, in a class action, all the named 
representatives of the class. 


 
MR 1.2: Scope Of Representation And 
Allocation Of Authority Between Client 
And Lawyer 
 
“(a) Subject to paragraphs (c) and (d), a 
lawyer shall abide by a client's decisions 
concerning the objectives of representation 
and, as required by Rule 1.4, shall consult 
with the client as to the means by which they 
are to be pursued. A lawyer may take such 
action on behalf of the client as is impliedly 
authorized to carry out the representation. A 
lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, 
the lawyer shall abide by the client's decision, 
after consultation with the lawyer, as to a plea 
to be entered, whether to waive jury trial and 


 
 
 
1. Although California does not expressly 


require a lawyer to abide by the client’s 
decisions regarding settlement, etc., rule 
3-510, by requiring a lawyer to 
communicate any plea bargain or written 
settlement offer effectively accomplishes 
the same thing 


2. See also rule 3-500 and CAL. B&P CODE 
§ 6068(m), both requiring communication 
of “significant developments relating to 
the employment or representation ….” 


3. Consider limited representation 
(“unbundling”) in California 
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whether the client will testify.” 


CAL. RULE 3-510, DISCUSSION. 
 
Rule 3-510 is intended to require that counsel 
in a criminal matter convey all offers, whether 
written or oral, to the client, as give and take 
negotiations are less common in criminal 
matters, and, even were they to occur, such 
negotiations should require the participation 
of the accused. 


Any oral offers of settlement made to the 
client in a civil matter should also be 
communicated if they are “significant” for the 
purposes of rule 3-500. 


 
 
No corresponding Model Rule or Comment. 


 


   


 
CAL. RULE 3-600. ORGANIZATION AS CLIENT 
 
CAL. RULE 3-600(A). In representing an 
organization, a member shall conform his or 
her representation to the concept that the 
client is the organization itself, acting through 
its highest authorized officer, employee, 
body, or constituent overseeing the particular 
engagement. 


 
MR 1.13: Organization As Client 
 
“(a) A lawyer employed or retained by an 
organization represents the organization 
acting through its duly authorized 
constituents.” 


 
 
1. Rule 3-600 is very similar to MR 1.13 


 
CAL. RULE 3-600(B) If a member acting on 
behalf of an organization knows that an 
actual or apparent agent of the organization 
acts or intends or refuses to act in a manner 
that is or may be a violation of law reasonably 
imputable to the organization, or in a manner 
which is likely to result in substantial injury to 


 
MR 1.13(b) If a lawyer for an organization 
knows that an officer, employee or other 
person associated with the organization is 
engaged in action, intends to act or refuses to 
act in a matter related to the representation 
that is a violation of a legal obligation to the 
organization, or a violation of law which 


1. The suggested actions in paragraph (b) of 
both rules are not exclusive (“Such 
actions may include among others:”) 
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the organization, the member shall not violate 
his or her duty of protecting all confidential 
information as provided in Business and 
Professions Code section 6068, subdivision 
(e).  Subject to Business and Professions 
Code section 6068, subdivision (e), the 
member may take such actions as appear to 
the member to be in the best lawful interest of 
the organization.  Such actions may include 
among others: 


(1) Urging reconsideration of the matter 
while explaining its likely consequences 
to the organization;  or 
(2) Referring the matter to the next higher 
authority in the organization, including, if 
warranted by the seriousness of the 
matter, referral to the highest internal 
authority that can act on behalf of the 
organization. 


reasonably might be imputed to the 
organization, and is likely to result in 
substantial injury to the organization, the 
lawyer shall proceed as is reasonably 
necessary in the best interest of the 
organization. In determining how to proceed, 
the lawyer shall give due consideration to the 
seriousness of the violation and its 
consequences, the scope and nature of the 
lawyer's representation, the responsibility in 
the organization and the apparent motivation 
of the person involved, the policies of the 
organization concerning such matters and 
any other relevant considerations. Any 
measures taken shall be designed to 
minimize disruption of the organization and 
the risk of revealing information relating to the 
representation to persons outside the 
organization. Such measures may include 
among others: 


(1) asking for reconsideration of the 
matter; 
(2) advising that a separate legal opinion 
on the matter be sought for presentation 
to appropriate authority in the 
organization; and 
(3) referring the matter to higher authority 
in the organization, including, if warranted 
by the seriousness of the matter, referral 
to the highest authority that can act in on 
behalf of the organization as determined 
by applicable law.” 


 
CAL. RULE 3-600(C) If, despite the member's 
actions in accordance with paragraph (B), the 
highest authority that can act on behalf of the 


 
MR 1.13(c) If, despite the lawyer's efforts in 
accordance with paragraph (b), the highest 
authority that can act on behalf of the 
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organization insists upon action or a refusal 
to act that is a violation of law and is likely to 
result in substantial injury to the organization, 
the member's response is limited to the 
member's right, and, where appropriate, duty 
to resign in accordance with rule 3-700. 


organization insists upon action, or a refusal 
to act, that is clearly a violation of law and is 
likely to result in substantial injury to the 
organization, the lawyer may resign in 
accordance with Rule 1.16.” 


 
CAL. RULE 3-600(D) In dealing with an 
organization's directors, officers, employees, 
members, shareholders, or other 
constituents, a member shall explain the 
identity of the client for whom the member 
acts, whenever it is or becomes apparent that 
the organization's interests are or may 
become adverse to those of the constituent(s) 
with whom the member is dealing.  The 
member shall not mislead such a constituent 
into believing that the constituent may 
communicate confidential information to the 
member in a way that will not be used in the 
organization's interest if that is or becomes 
adverse to the constituent. 


 
MR 1.13(d) In dealing with an organization's 
directors, officers, employees, members, 
shareholders or other constituents, a lawyer 
shall explain the identity of the client when it 
is apparent the lawyer knows or reasonably 
should know that the organization's interests 
are adverse to those of the constituents with 
whom the lawyer is dealing.” 


 


 
CAL. RULE 3-600(E) A member representing 
an organization may also represent any of its 
directors, officers, employees, members, 
shareholders, or other constituents, subject to 
the provisions of rule 3-310.  If the 
organization's consent to the dual 
representation is required by rule 3-310, the 
consent shall be given by an appropriate 
constituent of the organization other than the 
individual or constituent who is to be 
represented, or by the shareholder(s) or 
organization members.” 


 
MR 1.13(e) A lawyer representing an 
organization may also represent any of its 
directors, officers, employees, members, 
shareholders or other constituents, subject to 
the provisions of Rule 1.7. If the 
organization's consent to the dual 
representation is required by Rule 1.7, the 
consent shall be given by an appropriate 
official of the organization other than the 
individual who is to be represented, or by the 
shareholders.” 
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CAL. RULE 3-600, DISCUSSION ¶. 1, provides: 
“Rule 3-600 is not intended to enmesh 
members in the intricacies of the entity and 
aggregate theories of partnership.” 


No corresponding Model Rule or Comment  


CAL. RULE 3-600, DISCUSSION ¶. 2, provides: 
“Rule 3-600 is not intended to prohibit 
members from representing both an 
organization and other parties connected with 
it, as for instance (as simply one example) in 
establishing employee benefit packages for 
closely held corporations or professional 
partnerships.” 


MR 1.13, Cmt. 9 states the organization’s 
lawyer may also represent an officer or major 
shareholder. 


 


CAL. RULE 3-600, DISCUSSION ¶. 3, which 
provides: “Rule 3-600 is not intended to 
create or to validate artificial distinctions 
between entities and their officers, 
employees, or members, nor is it the purpose 
of the rule to deny the existence or 
importance of such formal distinctions.  In 
dealing with a close corporation or small 
association, members commonly perform 
professional engagements for both the 
organization and its major constituents.  
When a change in control occurs or is 
threatened, members are faced with complex 
decisions involving personal and institutional 
relationships and loyalties and have 
frequently had difficulty in perceiving their 
correct duty. [citations omitted] In resolving 
such multiple relationships, members must 
rely on case law.” 


MR 1.13, Cmts. 10 and 11 consider 
derivative actions.  Cmt. 11 describes the 
possible conflicts that can arise in such 
actions between the lawyer’s duty to the 
organization and the lawyer’s relationship 
with the board.” 


 


   
 
CAL. RULE 3-700(A)(1) In General. 


(1) If permission for termination of 


 
MR 1.16(c) A lawyer must comply with 
applicable law requiring notice to or 
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employment is required by the rules of a 
tribunal, a member shall not withdraw 
from employment in a proceeding before 
that tribunal without its permission. 


permission of a tribunal when terminating a 
representation. When ordered to do so by a 
tribunal, a lawyer shall continue 
representation notwithstanding good cause 
for terminating the representation.” 


 
CAL. RULE 3-700(A)(2) In General. 


*     *     * 
(2) A member shall not withdraw from 
employment until the member has taken 
reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the 
client, including giving due notice to the 
client, allowing time for employment of 
other counsel, complying with rule 3-
700(D), and complying with applicable 
laws and rules. 


 
CAL. RULE 3-700(D) Papers, Property, and 
Fees. 


A member whose employment has 
terminated shall: 


(1) Subject to any protective order or non-
disclosure agreement, promptly release to 
the client, at the request of the client, all 
the client papers and property.  “Client 
papers and property” includes 
correspondence, pleadings, deposition 
transcripts, exhibits, physical evidence, 
expert’s reports, and other items 
reasonably necessary to the client’s 
representation, whether the client has 
paid for them or not;  and 
(2) Promptly refund any part of a fee paid 
in advance that has not been earned.  


 
MR 1.16(d) Upon termination of 
representation, a lawyer shall take steps to 
the extent reasonably practicable to protect a 
client's interests, such as giving reasonable 
notice to the client, allowing time for 
employment of other counsel, surrendering 
papers and property to which the client is 
entitled and refunding any advance payment 
of fee or expense that has not been earned 
or incurred. The lawyer may retain papers 
relating to the client to the extent permitted by 
other law.” 
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This provision is not applicable to a true 
retainer fee which is paid solely for the 
purpose of ensuring the availability of the 
member for the matter. 


 
CAL. RULE 3-700(B). TERMINATION OF 
EMPLOYMENT 


*     *     * 
(B) Mandatory Withdrawal. 


A member representing a client before a 
tribunal shall withdraw from employment with 
the permission of the tribunal, if required by 
its rules, and a member representing a client 
in other matters shall withdraw from 
employment, if: 


(1) The member knows or should know 
that the client is bringing an action, 
conducting a defense, asserting a 
position in litigation, or taking an appeal, 
without probable cause and for the 
purpose of harassing or maliciously 
injuring any person;  or 
(2) The member knows or should know 
that continued employment will result in 
violation of these rules or of the State Bar 
Act;  or 
(3) The member’s mental or physical 
condition renders it unreasonably difficult 
to carry out the employment effectively. 


 
MR 1.16: Declining or Terminating 
Representation 
 
“(a) Except as stated in paragraph (c), a 
lawyer shall not represent a client or, where 
representation has commenced, shall 
withdraw from the representation of a client if: 


(1) the representation will result in 
violation of the rules of professional 
conduct or other law; 
(2) the lawyer's physical or mental 
condition materially impairs the lawyer's 
ability to represent the client; or 
(3) the lawyer is discharged.” 


 


 
CAL. RULE 3-700(C) Permissive Withdrawal. 


If rule 3-700(B) is not applicable, a member 
may not request permission to withdraw in 
matters pending before a tribunal, and may 


 
MR 1.16(b) Except as stated in paragraph 
(c), a lawyer may withdraw from representing 
a client if: 


(1) withdrawal can be accomplished 
without material adverse effect on the 
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not withdraw in other matters, unless such 
request or such withdrawal is because: 


(1) The client 
(a) insists upon presenting a claim or 
defense that is not warranted under 
existing law and cannot be supported 
by good faith argument for an 
extension, modification, or reversal of 
existing law, or 
(b) seeks to pursue an illegal course 
of conduct, or 
(c) insists that the member pursue a 
course of conduct that is illegal or that 
is prohibited under these rules or the 
State Bar Act, or 
(d) by other conduct renders it 
unreasonably difficult for the member 
to carry out the employment 
effectively, or 
(e) insists, in a matter not pending 
before a tribunal, that the member 
engage in conduct that is contrary to 
the judgment and advice of the 
member but not prohibited under 
these rules or the State Bar Act, or 
(f) breaches an agreement or 
obligation to the member as to 
expenses or fees. 


(2) The continued employment is likely to 
result in a violation of these rules or of the 
State Bar Act;  or 
(3) The inability to work with co-counsel 
indicates that the best interests of the 
client likely will be served by withdrawal;  
or 
(4) The member’s mental or physical 


interests of the client; 
(2) the client persists in a course of action 
involving the lawyer's services that the 
lawyer reasonably believes is criminal or 
fraudulent; 
(3) the client has used the lawyer's 
services to perpetrate a crime or fraud; 
(4) a the client insists upon taking action 
that the lawyer considers repugnant or 
with which the lawyer has a fundamental 
disagreement; 
(5) the client fails substantially to fulfill an 
obligation to the lawyer regarding the 
lawyer's services and has been given 
reasonable warning that the lawyer will 
withdraw unless the obligation is fulfilled; 
(6) the representation will result in an 
unreasonable financial burden on the 
lawyer or has been rendered 
unreasonably difficult by the client; or  
(7) other good cause for withdrawal 
exists.” 
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condition renders it difficult for the 
member to carry out the employment 
effectively;  or 
(5) The client knowingly and freely 
assents to termination of the employment;  
or 
(6) The member believes in good faith, in 
a proceeding pending before a  tribunal, 
that the tribunal will find the existence of 
other good cause for withdrawal. 


 
CAL. RULE 3-700(C)(1)(F) 
No corresponding California Rule, but see 
Cal. Rule 3-700(C)(1)(f), which allows a 
member to withdraw from representation if 
the client “breaches an agreement or 
obligation to the member as to expenses or 
fees.” 


 
MR 6.2(b) representing the client is likely to 
result in an unreasonable financial burden on 
the lawyer; or 


 


CAL. RULE 3-700(D)(1) provides that a 
member whose employment has terminated 
shall “(2) Subject to any protective order or 
non-disclosure agreement, promptly release 
to the client, at the request of the client, all 
the client papers and property.  “Client papers 
and property” includes correspondence, 
pleadings, deposition transcripts, exhibits, 
physical evidence, expert’s reports, and other 
items reasonably necessary to the client’s 
representation, whether the client has paid for 
them or not.” 


No corresponding Model Rule or Comment.  


 
CAL. RULE 3-700(D)(2) requires a member to: 
“Promptly refund any part of a fee paid in 
advance that has not been earned,” though it 
is not required of a “true retainer”.  The 


 
MR 1.5 Cmt. 4 
2. Cmt. 4 states unearned advance fees 


must be returned to client.  It also notes 
that lawyer may take fee in property, but 
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Discussion to rule 3-300 states: “Rule 3-300 
is not intended to apply to the agreement by 
which the member is retained by the client, 
unless the agreement confers on the member 
an ownership, possessory, security, or other 
pecuniary interest adverse to the client.  Such 
an agreement is governed, in part, by rule 4-
200.” (emphasis added) 


usually such fees will also be subject to 
MR 1.8(a), the rule concerning business 
transactions with clients. 


CAL. RULE 3-700, DISCUSSION ¶. 1, provides: 
“Subparagraph (A)(2) provides that “a 
member shall not withdraw from employment 
until the member has taken reasonable steps 
to avoid reasonably foreseeable prejudice to 
the rights of the clients.”  What such steps 
would include, of course, will vary according 
to the circumstances.  Absent special 
circumstances, “reasonable steps” do not 
include providing additional services to the 
client once the successor counsel has been 
employed and rule 3-700(D) has been 
satisfied.” 


MR 1.16, Cmts. 7 & 8 address optional 
withdrawal.  Cmt. 7 notes the lawyer’s has an 
option in certain situations, including “if it can 
be accomplished without material adverse 
effect on the client’s interests.”  Cmt. 8 notes 
the lawyer has an option “if the client refuses 
to abide by the terms of an agreement 
relating to the representation [e.g., fees].” 


 


CAL. RULE 3-700, DISCUSSION ¶. 2, provides: 
“Paragraph (D) makes clear the member’s 
duties in the recurring situation in which new 
counsel seeks to obtain client files from a 
member discharged by the client.  It codifies 
existing case law.  (See Academy of 
California Optometrists v. Superior Court 
(1975) 51 Cal.App.3d 999 [124 Cal.Rptr. 
668]; Weiss v. Marcus (1975) 51 Cal.App.3d 
590 [124 Cal.Rptr. 297].)  Paragraph (D) also 
requires that the member “promptly” return 
unearned fees paid in advance.  If a client 
disputes the amount to be returned, the 
member shall comply with rule 4-100(A)(2).” 


No corresponding Model Rule or Comment.  
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CAL. RULE 3-700, DISCUSSION ¶. 3, provides: 
“Paragraph (D) is not intended to prohibit a 
member from making, at the member’s own 
expense, and retaining copies of papers 
released to the client, nor to prohibit a claim 
for the recovery of the member’s expense in 
any subsequent legal proceeding.” 


No corresponding Model Rule or Comment.  


 
CAL. RULE 3-700, CASE LAW 
 
FRACASSE V. BRENT (1972) 6 CAL.3D 784,  
494 P.2D 9,  100 CAL.RPTR. 385. 


MR 1.16, Cmts. 4-6 deal with “discharge” of 
the lawyer.  Cmt. 4 states “[a] client has a 
right to discharge a lawyer at any time, with 
or without cause, subject to liability for 
payment for the lawyer’s services.”  Cmt. 5 
addresses the situation where a client may 
seek to discharge appointed counsel, and 
notes the client “should be given” an 
explanation of the consequences, including 
that “appointing authority [may decide] that 
appointment of successor counsel is 
unjustified.”  Cmt. 6 notes a client with 
“severely diminished capacity … may lack the 
legal capacity to discharge the lawyer,” and 
notes “the lawyer should make special effort 
to help the client consider the consequences 
and may take reasonably necessary 
protective action.” 


 


   
   


 
CAL. RULE 4-100(A)  PRESERVING IDENTITY OF 
FUNDS AND PROPERTY OF A CLIENT 
 
“(A) All funds received or held for the benefit 
of clients by a member or law firm, including 
advances for costs and expenses, shall be 


 
MR 1.15: Safekeeping Property 
 
“(a) A lawyer shall hold property of clients or 
third persons that is in a lawyer's possession 
in connection with a representation separate 
from the lawyer's own property. Funds shall 
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deposited in one or more identifiable bank 
accounts labelled “Trust Account,” “Client’s 
Funds Account” or words of similar import, 
maintained in the State of California, or, with 
written consent of the client, in any other 
jurisdiction where there is a substantial 
relationship between the client or the client’s 
business and the other jurisdiction. 


be kept in a separate account maintained in 
the state where the lawyer's office is situated, 
or elsewhere with the consent of the client or 
third person. Other property shall be identified 
as such and appropriately safeguarded. 
Complete records of such account funds and 
other property shall be kept by the lawyer and 
shall be preserved for a period of [five years] 
after termination of the representation.” 


 
CAL. RULE 4-100(A) All funds received or 
held for the benefit of clients by a member or 
law firm, including advances for costs and 
expenses, shall be deposited in one or more 
identifiable bank accounts labelled “Trust 
Account,” “Client’s Funds Account” or . . . .” 


 
MR 1.15(c) A lawyer shall deposit into a client 
trust account legal fees and expenses that 
have been paid in advance, to be withdrawn 
by the lawyer only as fees are earned or 
expenses incurred.” 


1. Rule 4-100 does not expressly require 
that a lawyer deposit advance fees in the 
client trust account. 


2. See Baranowski v. State Bar (1979) 24 
Cal.3d 153, 154 Cal.Rptr. 752. 


 
CAL. RULE 4-100(A), CONTINUED] No funds 
belonging to the member or the law firm shall 
be deposited therein or otherwise 
commingled therewith except as follows: 


(1) Funds reasonably sufficient to pay 
bank charges. 
(2) In the case of funds belonging in part 
to a client and in part presently or 
potentially to the member or the law firm, 
the portion belonging to the member or 
law firm must be withdrawn at the earliest 
reasonable time after the member’s 
interest in that portion becomes fixed.  
However, when the right of the member 
or law firm to receive a portion of trust 
funds is disputed by the client, the 
disputed portion shall not be withdrawn 
until the dispute is finally resolved.” 


 
MR 1.15(b) A lawyer may deposit the 
lawyer's own funds in a client trust account 
for the sole purpose of paying bank service 
charges on that account, but only in an 
amount necessary for that purpose.” 
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CAL. RULE 4-100(B) A member shall: 


(1) Promptly notify a client of the receipt 
of the client’s funds, securities, or other 
properties. 
(2) Identify and label securities and 
properties of a client promptly upon 
receipt and place them in a safe deposit 
box or other place of safekeeping as soon 
as practicable. 
(3) Maintain complete records of all funds, 
securities, and other properties of a client 
coming into the possession of the 
member or law firm and render 
appropriate accounts to the client 
regarding them; preserve such records for 
a period of no less than five years after 
final appropriate distribution of such funds 
or properties; and comply with any order 
for an audit of such records issued 
pursuant to the Rules of Procedure of the 
State Bar. 
(4) Promptly pay or deliver, as requested 
by the client, any funds,  securities, or 
other properties in the possession of the 
member which the client is entitled to 
receive.” 


 
MR 1.15(d) Upon receiving funds or other 
property in which a client or third person has 
an interest, a lawyer shall promptly notify the 
client or third person. Except as stated in this 
rule or otherwise permitted by law or by 
agreement with the client, a lawyer shall 
promptly deliver to the client or third person 
any funds or other property that the client or 
third person is entitled to receive and, upon 
request by the client or third person, shall 
promptly render a full accounting regarding 
such property.” 


1. Rule 4-100 does not provide for notice to 
third persons. 


 
CAL. RULE 4-100(C) The Board of Governors 
of the State Bar shall have the authority to 
formulate and adopt standards as to what 
“records” shall be maintained by members 
and law firms in accordance with 
subparagraph (B)(3).  The standards 
formulated and adopted by the Board, as 
from time to time amended, shall be effective 


 
No corresponding Model Rule 
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and binding on all members.” 


 
CAL. RULE 4-100, STANDARDS 
 
Pursuant to rule 4-100(C) the Board of 
Governors of the State Bar has adopted the 
following standards, effective January 1, 
1993, as to what “records” shall be 
maintained by members and law firms in 
accordance with subparagraph (B)(3). 
 
 (1) A member shall, from the date of receipt 
of client funds through the period ending five 
years from the date of appropriate 
disbursement of such funds, maintain: 


 (a) a written ledger for each client on whose 
behalf funds are held that sets forth 


 (i) the name of such client, 
 (ii) the date, amount and source of all 
funds received on behalf of such client, 
 (iii) the date, amount, payee and purpose 
of each disbursement made on behalf of 
such client, and 
 (iv) the current balance for such client; 


 (b) a written journal for each bank account 
that sets forth 


 (i) the name of such account, 
 (ii) the date, amount and client affected 
by each debit and credit, and 
 (iii) the current balance in such account; 


 (c) all bank statements and cancelled checks 
for each bank account;  and 


 (d) each monthly reconciliation (balancing) of 


 
MR 1.15, cmt. 1, explains how lawyers 
should hold property of others, e.g., 
“[s]ecurities should be kept in a safe deposit 
box,” and notes that all property of clients and 
third persons “must be kept separate from the 
lawyer’s business and personal property and, 
if monies, in one or more trust accounts.”  
Cmt. 1 concludes the lawyer should keep 
books “in accordance with generally accepted 
accounting practice and comply with any 
recordkeeping rules established by law or 
court order.” 
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(a), (b), and (c). 
 
 (2) A member shall, from the date of receipt 
of all securities and other properties held for 
the benefit of client through the period ending 
five years from the date of appropriate 
disbursement of such securities and other 
properties, maintain a written journal that 
specifies: 


 (a) each item of security and property held; 


 (b) the person on whose behalf the security 
or property is held; 


 (c) the date of receipt of the security or 
property; 


 (d) the date of distribution of the security or 
property;  and 


 (e) person to whom the security or property 
was distributed. 
   
 
CAL. RULE 4-200. FEES FOR LEGAL SERVICES 
 
 (A) A member shall not enter into an 
agreement for, charge, or collect an illegal or 
unconscionable fee. 
 
(B) Unconscionability of a fee shall be 
determined on the basis of all the facts and 
circumstances existing at the time the 
agreement is entered into except where the 
parties contemplate that the fee will be 
affected by later events.  Among the factors 
to be considered, where appropriate, in 


 
MR 1.5: Fees 
 
“(a) A lawyer shall not make an agreement 
for, charge, or collect an unreasonable fee or 
an unreasonable amount for expenses. The 
factors to be considered in determining the 
reasonableness of a fee include the following:


(1) the time and labor required, the 
novelty and difficulty of the questions 
involved, and the skill requisite to perform 
the legal service properly; 
(2) the likelihood, if apparent to the client, 
that the acceptance of the particular 


1. Reference to the corresponding Model 
Rule factor is in brackets following the 
California factor.  Factors unique to 
California are in italics.  Factors unique to 
the Model Rules are in bold. 


2. The standard for the Model Rule is 
“reasonableness” of the fee; the standard 
for the California Rule is 
“unconscionability.” 


3. By its terms (“Among the factors to be 
considered ….”), rule 4-200’s factors are 
not exclusive.  MR 1.5, Cmt. 1, expressly 
states the same. 
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determining the conscionability of a fee are 
the following: 


(1) The amount of the fee in proportion to 
the value of the services performed. 
(2) The relative sophistication of the 
member and the client. 
(3) The novelty and difficulty of the 
questions involved and the skill requisite 
to perform the legal service properly. [1] 
(4) The likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other 
employment by the member. [2] 
(5) The amount involved and the results 
obtained. [4] 
(6) The time limitations imposed by the 
client or by the circumstances. [5] 
(7) The nature and length of the 
professional relationship with the client. 
[6] 
(8) The experience, reputation, and ability 
of the member or members performing 
the services. [7] 
(9) Whether the fee is fixed or contingent. 
[8] 
(10) The time and labor required. [1] 
(11) The informed consent of the client to 
the fee. 


employment will preclude other 
employment by the lawyer; 
(3) the fee customarily charged in the 
locality for similar legal services; 
(4) the amount involved and the results 
obtained; 
(5) the time limitations imposed by the 
client or by the circumstances; 
(6) the nature and length of the 
professional relationship with the client; 
(7) the experience, reputation, and ability 
of the lawyer or lawyers performing the 
services; and 
(8) whether the fee is fixed or contingent.”


   
 
CAL. RULE 4-210. PAYMENT OF PERSONAL OR 
BUSINESS EXPENSES INCURRED BY OR FOR A 
CLIENT 
 
(A) A member shall not directly or indirectly 


 
MR 1.8(e) A lawyer shall not provide financial 
assistance to a client in connection with 
pending or contemplated litigation, except 
that: 


(1) a lawyer may advance court costs and 
expenses of litigation, the repayment of 


 
 
 
 
1. Unlike MR 1.8(e), rule 4-210 is not limited 


to providing financial assistance in 
“pending or contemplated litigation.” 
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pay or agree to pay, guarantee, represent, or 
sanction a representation that the member or 
member's law firm will pay the personal or 
business expenses of a prospective or 
existing client, except that this rule shall not 
prohibit a member: 


(1) With the consent of the client, from 
paying or agreeing to pay such expenses 
to third persons from funds collected or to 
be collected for the client as a result of 
the representation; or 
(2) After employment, from lending 
money to the client upon the client's  
promise in writing to repay such loan; or 
(3) From advancing the costs of 
prosecuting or defending a claim or action 
or otherwise protecting or promoting the 
client's interests, the repayment of which 
may be contingent on the outcome of the 
matter.  Such costs within the meaning of 
this subparagraph (3) shall be limited to 
all reasonable expenses of litigation or 
reasonable expenses in preparation for 
litigation or in providing any legal services 
to the client. 


(B) Nothing in rule 4-210 shall be deemed to 
limit rules 3-300, 3-310, and 4- 300. 


which may be contingent on the outcome 
of the matter; and 
(2) a lawyer representing an indigent 
client may pay court costs and expenses 
of litigation on behalf of the client.” 


2. Rule 4-210(A)(1) allows payment of 
expenses out of fund collected on behalf 
of the client. 


3. Rule 4-210(A)(2) has no counterpart in 
MR 1.8(e). 


4. Unlike MR 1.8(e)(1), Rule 4-210(A)(3) 
limits the outlay of expenses to 
“reasonable expenses”. 


5. In both MR 1.8(e) and 4-210(A), the 
client’s repayment “may be contingent on 
the outcome of the matter.” 


6. Rule 4-210 makes no specific mention of 
“indigent” clients. 


 
CAL. RULE 4-300. PURCHASING PROPERTY AT 
A FORECLOSURE OR A SALE SUBJECT TO 
JUDICIAL REVIEW 
 
 (A) A member shall not directly or indirectly 
purchase property at a probate, foreclosure, 
receiver’s, trustee’s, or judicial sale in an 


 
No corresponding Model Rule or Comment 
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action or proceeding in which such member 
or any lawyer affiliated by reason of personal, 
business, or professional relationship with 
that member or with that member’s law firm is 
acting as a lawyer for a party or as executor, 
receiver, trustee, administrator, guardian, or 
conservator. 
 (B) A member shall not represent the seller 
at a probate, foreclosure, receiver, trustee, or 
judicial sale in an action or proceeding in 
which the purchaser is a spouse or relative of 
the member or of another lawyer in the 
member’s law firm or is an employee of the 
member or the member’s law firm. 
   
 
CAL. RULE 4-400. GIFTS FROM CLIENT 
 
“A member shall not induce a client to make a 
substantial gift, including a testamentary gift, 
to the member or to the member's parent, 
child, sibling, or spouse, except where the 
client is related to the member.” 


 
MR 1.8(c) A lawyer shall not solicit any 
substantial gift from a client, including a 
testamentary gift, or prepare on behalf of a 
client an instrument giving the lawyer or a 
person related to the lawyer any substantial 
gift unless the lawyer or other recipient of the 
gift is related to the client. For purposes of 
this paragraph, related persons include a 
spouse, child, grandchild, parent, 
grandparent or other relative or individual with 
whom the lawyer or the client maintains a 
close, familial relationship.” 


 
1. Unlike MR 1.8(c), rule 4-400 does not 


prohibit a lawyer from preparing an 
instrument giving lawyer or relative a gift. 


2. The Discussion to rule 4-400 states: “A 
member may accept a gift from a 
member's client, subject to general 
standards of fairness and absence of 
undue influence.  The member who 
participates in the preparation of an 
instrument memorializing a gift which is 
otherwise permissible ought not to be 
subject to professional discipline.  On the 
other hand, where impermissible 
influence occurred, discipline is 
appropriate.  (See Magee v. State Bar 
(1962) 58 Cal.2d 423 [24 Cal.Rptr. 839].)” 


3. Moreover, see CAL. PROBATE CODE § 
21350 (“Instrument Making Donative 
Transfer to Draftor of Instrument Is 
Invalid”) and sections following.  Under 
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CAL. B&P CODE § 6103.6, violation of 
Probate Code § 21350 et seq. is a ground 
for discipline. 


 
CAL. RULE 4-400, DISCUSSION provides: “A 
member may accept a gift from a member’s 
client, subject to general standards of 
fairness and absence of undue influence.  
The member who participates in the 
preparation of an instrument memorializing a 
gift which is otherwise permissible ought not 
to be subject to professional discipline.  On 
the other hand, where impermissible 
influence occurred, discipline is appropriate.  
(See Magee v. State Bar (1962) 58 Cal.2d 
423 [24 Cal.Rptr. 839].)” 


 
MR 1.8, Cmts. 6-8 elaborate on the 
requirements concerning gifts from clients.  
Cmt. 7 notes that unless the donor of a 
substantial gift is a relative, the donor should 
have the “detached advice” of an 
independent lawyer.  Cmt. 8 notes that MR 
1.8(c) does not prevent a partner or associate 
of the donee lawyer being named as 
executor, trustee, etc., subject to rule 
1.7(a)(2) (material limitation on that lawyer’s 
independent professional judgment). 


 


   


 
CAL. RULE 5-100. THREATENING CRIMINAL, 
ADMINISTRATIVE, OR DISCIPLINARY CHARGES 


 (A) A member shall not threaten to present 
criminal, administrative, or disciplinary 
charges to obtain an advantage in a civil 
dispute. 


 (B) As used in paragraph (A) of this rule, the 
term “administrative charges” means the filing 
or lodging of a complaint with a federal, state, 
or local governmental entity which may order 
or recommend the loss or suspension of a 
license, or may impose or recommend the 
imposition of a fine, pecuniary sanction, or 
other sanction of a quasi-criminal nature but 
does not include filing charges with an 


 
1. No corresponding Model Rule or 


Comment. 
2. The District of Columbia provides it is 


misconduct to: “(g) Seek or threaten to 
seek criminal charges or disciplinary 
charges solely to obtain an advantage in 
a civil matter.” D.C. RPC 8.4(g). 


3. A few other states prohibit similar conduct 
under different sections (e.g., Alabama 
RPC 3.10; S.C. RPC 4.5; Vermont RPC 
4.5; Wisconsin 3.10) 


4. The few remaining Model Code states 
(Iowa, Nebraska, New York, Ohio and 
Maine) have DR 7-105, which provides: 
“A lawyer shall not present, participate in 
presenting, or threaten to present criminal 
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administrative entity required by law as a 
condition precedent to maintaining a civil 
action. 


 (C) As used in paragraph (A) of this rule, the 
term “civil dispute” means a controversy or 
potential controversy over the rights and 
duties of two or more parties under civil law, 
whether or not an action has been 
commenced, and includes an administrative 
proceeding of a quasi-civil nature pending 
before a federal, state, or local governmental 
entity. 


charges solely in order to obtain an 
advantage in a civil matter.” 


   
 
CAL. RULE 5-110. PERFORMING THE DUTY OF 
MEMBER IN GOVERNMENT SERVICE 
 
“A member in government service shall not 
institute or cause to be instituted criminal 
charges when the member knows or should 
know that the charges are not supported by 
probable cause.  If, after the institution of 
criminal charges, the member in government 
service having responsibility for prosecuting 
the charges becomes aware that those 
charges are not supported by probable 
cause, the member shall promptly so advise 
the court in which the criminal matter is 
pending.” 


 
MR 3.8: Special Responsibilities Of A 
Prosecutor 
 
“The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting a charge that 
the prosecutor knows is not supported by 
probable cause;” 


 
1. Unlike MR 3.8, rule 5-100 creates a 


continuing duty to advise the court if the 
lawyer later determines that the charges 
filed are not supported by probable 
cause. 


   


 
CAL. RULE 5-120(A). TRIAL PUBLICITY 
 
“(A) A member who is participating or has 


 
MR 3.6(a). Trial Publicity 
 
“(a) A lawyer who is participating or has 


 
1. No corresponding California rule or 


discussion as to the requirement to 
exercise reasonable care to prevent 
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participated in the investigation or litigation of 
a matter shall not make an extrajudicial 
statement that a reasonable person would 
expect to be disseminated by means of public 
communication if the member knows or 
reasonably should know that it will have a 
substantial likelihood of materially prejudicing 
an adjudicative proceeding in the matter. 


participated in the investigation or litigation of 
a matter shall not make an extrajudicial 
statement that the lawyer knows or 
reasonably should know will be disseminated 
by means of public communication and will 
have a substantial likelihood of materially 
prejudicing an adjudicative proceeding in the 
matter.” 
 
MR 3.8(f) except for statements that are 
necessary to inform the public of the nature 
and extent of the prosecutor's action and that 
serve a legitimate law enforcement purpose, 
refrain from making extrajudicial comments 
that have a substantial likelihood of 
heightening public condemnation of the 
accused and exercise reasonable care to 
prevent investigators, law enforcement 
personnel, employees or other persons 
assisting or associated with the prosecutor in 
a criminal case from making an extrajudicial 
statement that the prosecutor would be 
prohibited from making under Rule 3.6 or this 
Rule.” 


investigators, etc. from making an 
extrajudicial statement. 


 


 
CAL. RULE 5-120(B) Notwithstanding 
paragraph (A), a member may state: 
 
(1) the claim, offense or defense involved 
and, except when prohibited by law, the 
identity of the persons involved; 
(2) the information contained in a public 
record; 
(3) that an investigation of the matter is in 
progress; 
(4) the scheduling or result of any step in 


 
MR 3.6(b) Notwithstanding paragraph (a), a 
lawyer may state: 
 
(1) the claim, offense or defense involved 
and, except when prohibited by law, the 
identity of the persons involved; 
(2) information contained in a public record; 
(3) that an investigation of a matter is in 
progress; 
(4) the scheduling or result of any step in 
litigation; 
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litigation; 
(5) a request for assistance in obtaining 
evidence and information necessary thereto; 
(6) a warning of danger concerning the 
behavior of a person involved, when there is 
reason to believe that there exists the 
likelihood of substantial harm to an individual 
or the public interest;  and 
(7) in a criminal case, in addition to 
subparagraphs (1) through (6): 


(a) the identity, residence, occupation, 
and family status of the accused; 
(b) if the accused has not been 
apprehended, information necessary to 
aid in apprehension of that person; 
(c) the fact, time, and place of arrest;  and 
(d) the identity of investigating and 
arresting officers or agencies and the 
length of the investigation. 


(5) a request for assistance in obtaining 
evidence and information necessary thereto; 
(6) a warning of danger concerning the 
behavior of a person involved, when there is 
reason to believe that there exists the 
likelihood of substantial harm to an individual 
or to the public interest; and 
(7) in a criminal case, in addition to 
subparagraphs (1) through (6): 


(i) the identity, residence, occupation and 
family status of the accused; 
(ii) if the accused has not been 
apprehended, information necessary to 
aid in apprehension of that person; 
(iii) the fact, time and place of arrest; and 
(iv) the identity of investigating and 
arresting officers or agencies and the 
length of the investigation.” 


 
CAL. RULE 5-120(C) Notwithstanding 
paragraph (A), a member may make a 
statement that a reasonable member would 
believe is required to protect a client from the 
substantial undue prejudicial effect of recent 
publicity not initiated by the member or the 
member’s client.  A statement made pursuant 
to this paragraph shall be limited to such 
information as is necessary to mitigate the 
recent adverse publicity.” 


 
MR 3.6(c).  Notwithstanding paragraph (a), a 
lawyer may make a statement that a 
reasonable lawyer would believe is required 
to protect a client from the substantial undue 
prejudicial effect of recent publicity not 
initiated by the lawyer or the lawyer's client. A 
statement made pursuant to this paragraph 
shall be limited to such information as is 
necessary to mitigate the recent adverse 
publicity.” 


 


CAL. RULE 5-120, DISCUSSION ¶.1 provides: 
“5-120 is intended to apply equally to 
prosecutors and criminal defense counsel.” 


MR 3.6, Cmt. 3 notes “the rule applies only to 
lawyers who are, or who have been involved 
in the investigation or litigation of a case, and 
their associates.” 


 


CAL. RULE 5-120, DISCUSSION ¶.2, provides: 
“Whether an extrajudicial statement violates 


MR 3.6, Cmt. 4 elaborates on paragraph (b), 
which identifies statements that ordinarily 
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rule 5-120 depends on many factors, 
including:  (1) whether the extrajudicial 
statement presents information clearly 
inadmissible as evidence in the matter for the 
purpose of proving or disproving a material 
fact in issue;  (2) whether the extrajudicial 
statement presents information the member 
knows is false, deceptive, or the use of which 
would violate Business and Professions Code 
section 6068(d);  (3) whether the extrajudicial 
statement violates a lawful “gag” order, or 
protective order, statute, rule of court, or 
special rule of confidentiality (for example, in 
juvenile, domestic, mental disability, and 
certain criminal proceedings);  and (4) the 
timing of the statement.” 


would not cause a “substantial likelihood of 
material prejudice,” and notes it “is not 
intended to be an exhaustive listing of the 
subjects ….” 
 
MR 3.6, Cmt. 5 lists six “subjects that are 
more likely than not to have a material 
prejudicial effect on a proceeding, particularly 
when they refer to a civil matter triable to a 
jury, a criminal matter, or any other 
proceeding that could result in incarceration.”  
These relate to: (1) “character, credibility, 
reputation or criminal record of a party …” (2) 
in a criminal case, “the possibility of a plea of 
guilty,” etc.; (3) “the performance or results of 
any examination or test,” etc.; (4) “any 
opinion as to the guilt or innocence of a 
defendant or suspect in a criminal case …”; 
(5) “information that the lawyer knows or 
reasonably should know is likely to be 
inadmissible as evidence in a trial and that 
would, if disclosed, create a substantial risk of 
prejudicing an impartial trial”; and (6) “the fact 
that a defendant has been charged with a 
crime, unless there is included therein a 
statement explaining that the charge is 
merely an accusation and that the defendant 
is presumed innocent until and unless proven 
guilty.” 


CAL. RULE 5-120, DISCUSSION ¶.3, provides: 
“Paragraph (A) is intended to apply to 
statements made by or on behalf of the 
member.” (emphasis added) 


MR 3.6(d) No lawyer associated in a firm or 
government agency with a lawyer subject to 
paragraph (a) shall make a statement 
prohibited by paragraph (a).” 


 


   
  


MR 3.3: Candor Toward The Tribunal 
 
2. See also CAL. B&P CODE § 6068(D). 
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CAL. RULE 5-200. TRIAL CONDUCT 
 
“In presenting a matter to a tribunal, a 
member: 
(A) Shall employ, for the purpose of 
maintaining the causes confided to the 
member such means only as are consistent 
with truth; 
(B) Shall not seek to mislead the judge, 
judicial officer, or jury by an artifice or false 
statement of fact or law; 
(C) Shall not intentionally misquote to a 
tribunal the language of a book, statute, or 
decision; 
(D) Shall not, knowing its invalidity, cite as 
authority a decision that has been overruled 
or a statute that has been repealed or 
declared unconstitutional;  and 
(E) Shall not assert personal knowledge of 
the facts at issue, except when testifying as a 
witness.” 
 


 
“a) A lawyer shall not knowingly: 


(1) make a false statement of fact or law 
to a tribunal or fail to correct a false 
statement of material fact or law 
previously made to the tribunal by the 
lawyer; 
(2) fail to disclose to the tribunal legal 
authority in the controlling jurisdiction 
known to the lawyer to be directly adverse 
to the position of the client and not 
disclosed by opposing counsel; or 


 
MR 3.3(a)(3) offer evidence that the lawyer 
knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has 
offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall 
take reasonable remedial measures, 
including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer 
evidence, other than the testimony of a 
defendant in a criminal matter, that the lawyer 
reasonably believes is false.” 
 
MR 3.4(e) A lawyer  shall not “in trial, allude 
to any matter that the lawyer does not 
reasonably believe is relevant or that will not 
be supported by admissible evidence, assert 
personal knowledge of facts in issue except 
when testifying as a witness, or state a 
personal opinion as to the justness of a 
cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or 
innocence of an accused.” 
 


3. MR 8.4, cmt. 3, explains paragraph (d): 
“A lawyer who, in the course of 
representing a client, knowingly manifests 
by words or conduct, bias or prejudice 
based upon race, sex, religion, national 
origin, disability, age, sexual orientation or 
socioeconomic status, violates paragraph 
(d) when such actions are prejudicial to 
the administration of justice.” 


4. Note that the recently-repealed first 
phrase of CAL. B&P CODE § 6068(f) (“To 
abstain from all offensive personality”) 
approximated MR 8.4(d). 


5. The second clause of MR 8.4(e) was 
moved from the more specialized context 
of rule 7.2 (Advertising) to the more 
generally applicable rule, MR 8.4. 
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MR 8.4(d) It is misconduct for a lawyer  to 
“engage in conduct that is prejudicial to the 
administration of justice;” 
 
MR 8.4(e) It  is misconduct for a lawyer to 
“state or imply an ability to influence 
improperly a government agency or official or 
to achieve results by means that violate the 
Rules of Professional Conduct or other law.” 


 
CAL. RULE 5-200.  CASE LAW 
 
STATE COMPENSATION INSURANCE FUND V. 
WPS, INC. (1999) 70 CAL.APP.4TH 644,  82 
CAL.RPTR.2D 799. 


MR 4.4(b) A lawyer who receives a document 
relating to the representation of the lawyer's 
client and knows or reasonably should know 
that the document was inadvertently sent 
shall promptly notify the sender.” 


1. MR 4.4(b) is an attempt to clarify ABA 
Formal Ethics Opn. 92-368, which was 
oft-criticized, see Reporter’s Explanation 
of Changes to MR 4.4, but which was 
adopted by the Court of Appeal in State 
Compensation Insurance Fund v. WPS, 
Inc. (1999) 70 Cal.App.4th 644,  82 
Cal.Rptr.2d 799. 


   
 
CAL. RULE 5-210. MEMBER AS WITNESS 
 
A member shall not act as an advocate 
before a jury which will hear testimony from 
the member unless: 


(A) The testimony relates to an 
uncontested matter;  or 
(B) The testimony relates to the nature 
and value of legal services rendered in 
the case;  or 
(C) The member has the informed, written 
consent of the client.  If the member 
represents the People or a governmental 
entity, the consent shall be obtained from 
the head of the office or a designee of the 
head of the office by which the member is 


 
MR 3.7: Lawyer As Witness 
 
“(a) A lawyer shall not act as advocate at 
a trial in which the lawyer is likely to be a 
necessary witness unless: 


(1) the testimony relates to an 
uncontested issue; 
(2) the testimony relates to the nature 
and value of legal services rendered in 
the case; or 
(3) disqualification of the lawyer would 
work substantial hardship on the client.” 


1. MR 3.7 applies to both bench and jury 
trials; rule 5-210 applies only to jury trials. 


2. Unlike MR 3.7, rule 5-210(C) allows a 
lawyer to testify with the informed written 
consent of the client. 


3. Note: Rule 5-210(C) appears to address 
only one of the concerns inherent in the 
prohibition on a lawyer as a witness, i.e., 
that it may create a conflict of interest with 
the client.  Accordingly, the client’s 
consent will obviate the problem. 


4. However, MR 3.7, cmt. 2, notes that the 
opposing party also has a valid objection: 
“The opposing party has proper objection 
where the combination of roles may 
prejudice that party’s rights in the 
litigation. A witness is required to testify 
on the basis of personal knowledge, while 
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employed and shall be consistent with 
principles of recusal. 


an advocate is expected to explain and 
comment on evidence given by others. It 
may not be clear whether a statement by 
an advocate-witness should be taken as 
proof or as an analysis of the proof.” 


 
CAL. RULE 5-210, DISCUSSION ¶.1, provides: 
“Rule 5-210 is intended to apply to situations 
in which the member knows or should know 
that he or she ought to be called as a witness 
in litigation in which there is a jury.  This rule 
is not intended to encompass situations in 
which the member is representing the client 
in an adversarial proceeding and is testifying 
before a judge.  In non-adversarial 
proceedings, as where the member testifies 
on behalf of the client in a hearing before a 
legislative body, rule 5-210 is not applicable.” 


 
No corresponding Model Rule or Comment. 


 


 
CAL. RULE 5-210, DISCUSSION ¶.2: No 
corresponding California rule or discussion, 
but the Discussion to rule 5-210 states: “Rule 
5-210 is not intended to apply to 
circumstances in which a lawyer in an 
advocate’s firm will be a witness.” 


 
MR 3.7(b) A lawyer may act as advocate in a 
trial in which another lawyer in the lawyer's 
firm is likely to be called as a witness unless 
precluded from doing so by Rule 1.7 or Rule 
1.9.” 


 


   
 
CAL. RULE 5-220. SUPPRESSION OF EVIDENCE 
 
“A member shall not suppress any evidence 
that the member or the member’s client has a 
legal obligation to reveal or to produce.” 
 


 
MR 3.3(a)(3) offer evidence that the lawyer 
knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has 
offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall 
take reasonable remedial measures, 
including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer 
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evidence, other than the testimony of a 
defendant in a criminal matter, that the lawyer 
reasonably believes is false.” 
 
MR 3.4: Fairness To Opposing Party And 
Counsel 
 
“A lawyer shall not: 
(a) unlawfully obstruct another party's 
access to evidence or unlawfully alter, 
destroy or conceal a document or other 
material having potential evidentiary value. A 
lawyer shall not counsel or assist another 
person to do any such act;” 


   


   
 
CAL. RULE 5-300(A). CONTACT WITH 
OFFICIALS 
“(A) A member shall not directly or indirectly 
give or lend anything of value to a judge, 
official, or employee of a tribunal unless the 
personal or family relationship between the 
member and the judge, official, or employee 
is such that gifts are customarily given and 
exchanged.  Nothing contained in this rule 
shall prohibit a member from contributing to 
the campaign fund of a judge running for 
election or confirmation pursuant to 
applicable law pertaining to such 
contributions. 


 
MR 3.5: Impartiality And Decorum Of The 
Tribunal 
 
“A lawyer shall not: 
 
(a) seek to influence a judge, juror, 
prospective juror or other official by means 
prohibited by law;” 


 


 
CAL. RULE 5-300. CONTACT WITH OFFICIALS 


*     *    * 


 
MR 3.3(d) In an ex parte proceeding, a 
lawyer shall inform the tribunal of all material 


1. MR 3.3(d) imposes on the lawyer a 
special duty of candor in ex parte 
proceedings to ensure the judge makes 
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“(B) A member shall not directly or indirectly 
communicate with or argue to a judge or 
judicial officer upon the merits of a contested 
matter pending before such judge or judicial 
officer, except: 


(1) In open court;  or 
(2) With the consent of all other counsel 
in such matter;  or 
(3) In the presence of all other counsel in 
such matter;  or 
(4) In writing with a copy thereof furnished 
to such other counsel;  or 
(5) In ex parte matters.” 


(C) As used in this rule, “judge” and “judicial 
officer” shall include law clerks, research 
attorneys, or other court personnel who 
participate in the decision-making process.” 


facts known to the lawyer that will enable the 
tribunal to make an informed decision, 
whether or not the facts are adverse.” 
 
MR 3.5(b) communicate ex parte with such a 
person during the proceeding unless 
authorized to do so by law or court order;” 


an informed decision.  Rule 5-300(B)(5) 
simply permits a lawyer to communicate 
with a judge in an ex parte matter. 


   
 
CAL. RULE 5-310. PROHIBITED CONTACT WITH 
WITNESSES 
“A member shall not: 


(A) Advise or directly or indirectly cause a 
person to secrete himself or herself or to 
leave the jurisdiction of a tribunal for the 
purpose of making that person unavailable as 
a witness therein.” 


 
MR 3.4(f) request a person other than a client 
to refrain from voluntarily giving relevant 
information to another party unless: 


(1) the person is a relative or an 
employee or other agent of a client; and 
(2) the lawyer reasonably believes that 
the person's interests will not be 
adversely affected by refraining from 
giving such information.” 


1. See also CAL. RULE 5-220 (“Suppression 
of Evidence”) 


 
CAL. RULE 5-310. PROHIBITED CONTACT WITH 
WITNESSES 
A member shall not: 


*     *     * 
“(B) Directly or indirectly pay, offer to pay, or 


 
MR 3.4(b) falsify evidence, counsel or assist 
a witness to testify falsely, or offer an 
inducement to a witness that is prohibited by 
law;” 


1. See also CAL. B&P CODE § 6068(d). 
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acquiesce in the payment of compensation to 
a witness contingent upon the content of the 
witness’s testimony or the outcome of the 
case.  Except where prohibited by law, a 
member may advance, guarantee, or 
acquiesce in the payment of: 


(1) Expenses reasonably incurred by a 
witness in attending or testifying. 
(2) Reasonable compensation to a 
witness for loss of time in attending or 
testifying. 
(3) A reasonable fee for the professional 
services of an expert witness.” 


   
 
CAL. RULE 5-320. CONTACT WITH JURORS 
 
(A) A member connected with a case shall 
not communicate directly or indirectly with 
anyone the member knows to be a member 
of the venire from which the jury will be 
selected for trial of that case. 
(B) During trial a member connected with the 
case shall not communicate directly or 
indirectly with any juror. 
(C) During trial a member who is not 
connected with the case shall not 
communicate directly or indirectly concerning 
the case with anyone the member knows is a 
juror in the case. 
(D) After discharge of the jury from further 
consideration of a case a member shall not 
ask questions of or make comments to a 
member of that jury that are intended to 
harass or embarrass the juror or to influence 


 
MR 3.5(c) communicate with a juror or 
prospective juror after discharge of the jury if: 
(1) the communication is prohibited by 
law or court order; 
(2) the juror has made known to the 
lawyer a desire not to communicate; or 
(3) the communication involves 
misrepresentation, coercion, duress or 
harassment; or” 
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the juror’s actions in future jury service. 
(E) A member shall not directly or indirectly 
conduct an out of court investigation of a 
person who is either a member of the venire 
or a juror in a manner likely to influence the 
state of mind of such person in connection 
with present or future jury service. 
(F) All restrictions imposed by this rule also 
apply to communications with, or 
investigations of, members of the family of a 
person who is either a member of the venire 
or a juror. 
(G) A member shall reveal promptly to the 
court improper conduct by a person who is 
either a member of a venire or a juror, or by 
another toward a person who is either a 
member of a venire or a juror or a member of 
his or her family, of which the member has 
knowledge. 
(H) This rule does not prohibit a member from 
communicating with persons who are 
members of a venire or jurors as a part of the 
official proceedings. 
(I) For purposes of this rule, “juror” means 
any empaneled, discharged, or excused juror.
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CAL. RULE OF COURT 964. REGISTERED LEGAL 
SERVICES ATTORNEYS 
 
Statement of Purpose. The purpose of this 
rule is to permit an attorney who relocates to 
California and who is licensed to practice law 
in one or more jurisdictions in the United 
States other than California to practice law in 
California under a registration system without 
becoming a member of the State Bar of 
California. An attorney so registered may 
practice law in California for no more than 
three years and during that period must do so 
under the supervision of an attorney 
employed by a qualifying legal service 
provider. 
 
Rule 964. Registered Legal Services 
Attorneys 
 
(a) [Scope of practice] Subject to all 
applicable rules, regulations, and statutes, an 
attorney practicing law under this rule is 
permitted to practice law in California only 
while working, with or without pay, at a 
qualifying legal services provider, as defined 
in this rule, and, at that institution and only on 
behalf of its clients, may engage, under 
supervision, in all forms of legal practice that 
are permissible for a member of the State Bar 
of California. 


(b) [Requirements] For an attorney to 
practice law under this rule, the attorney 


 
MR 5.5(c)(1): 
 
“A lawyer admitted in another United States 
jurisdiction, and not disbarred or suspended 
from practice in any jurisdiction, may provide 
legal services on a temporary basis in this 
jurisdiction that:  
(1) are undertaken in association with a 
lawyer who is admitted to practice in this 
jurisdiction and who actively participates in 
the matter. 
 
 


 
1. MR 5.5(c)(1) appears to be inconsistent 


with Birbrower, supra, 17 Cal.4th at 126 
fn.3. 


2. Although there is no provision in Rules of 
Court 964-967 identical to MR 5.5(c)(1), 
CAL. RULE OF COURT 964 permits a 
lawyer not licensed in California to 
practice law under the supervision of a 
California-licensed attorney employed by 
a “qualifying legal service provider.”  CAL. 
RULE OF COURT 964(j)(1)(A).  However, 
unlike MR 5.5(c)(1), which applies to any 
lawyer, only registered legal services 
lawyers come within the provisions of rule 
964. 


3. Note also that MR 5.5(c)(1) applies to 
lawyers who are providing legal services 
on a “temporary basis,” whereas Rule of 
Court 964 by its terms contemplates that 
the legal services lawyer may practice up 
to three years before he or she must 
obtain admission to the California Bar. 
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must: 


(1) Be an active member in good standing 
of the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency; 


(2) Register with the State Bar of 
California and file an Application for 
Determination of Moral Character; 


(3) Meet all of the requirements for 
admission to the State Bar of California, 
except that the attorney: 


(A) Need not take the California bar 
examination or the Multistate 
Professional Responsibility 
Examination; and 


(B) May practice law while awaiting 
the result of his or her Application for 
Determination of Moral Character; 


(4) Comply with the rules adopted by the 
Board of Governors relating to the State 
Bar Registered Legal Services Attorney 
Program; 


(5) Practice law exclusively for a single 
qualifying legal services provider, except 
that if so qualified, an attorney may, while 
practicing under this rule, simultaneously 
practice law as registered in-house 
counsel; 


(6) Practice law under the supervision of 
an attorney who is employed by the 
qualifying legal services provider and who 
is a member in good standing of the State 
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Bar of California; 


(7) Abide by all of the laws and rules that 
govern members of the State Bar of 
California, including the Minimum 
Continuing Legal Education (MCLE) 
requirements; 


(8) Satisfy in his or her first year of 
practice under this rule all of the MCLE 
requirements, including ethics education, 
that members of the State Bar of 
California must complete every three 
years; and 


(9) Not have taken and failed the 
California bar examination within five 
years immediately preceding application 
to register under this rule. 


(c) [Application] To qualify to practice law as 
a registered legal services attorney, the 
attorney must: 


(1) Register as an attorney applicant and 
file an Application for Determination of 
Moral Character with the Committee of 
Bar Examiners; 


(2) Submit to the State Bar of California a 
declaration signed by the attorney 
agreeing that he or she will be subject to 
the disciplinary authority of the Supreme 
Court of California and the State Bar of 
California and attesting that he or she will 
not practice law in California other than 
under supervision at a qualifying legal 
services provider during the time he or 
she practices law as a registered legal 
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services attorney in California, except that 
if so qualified, the attorney may, while 
practicing under this rule, simultaneously 
practice law as registered in-house 
counsel; and 


(3) Submit to the State Bar of California a 
declaration signed by a qualifying 
supervisor on behalf of the qualifying 
legal services provider in California 
attesting that the applicant will work, with 
or without pay, as an attorney for the 
organization; that the applicant will be 
supervised as specified in this rule; and 
that the qualifying legal services provider 
and the supervising attorney assume 
professional responsibility for any work 
performed by the applicant under this 
rule. 


(d) [Duration of practice] An attorney may 
practice for no more than a total of three 
years under this rule. 


(e) [Fees] The State Bar of California may set 
appropriate initial and annual registration 
fees, as well as application fees, to be paid 
by registered legal services attorneys. 


(f) [State Bar Registered Legal Services 
Attorney Program] The State Bar may 
establish and administer a program for 
registering California legal services attorneys 
under rules adopted by the Board of 
Governors of the State Bar. 


(g) [Supervision] To meet the requirements 
of this rule, an attorney supervising a 
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registered legal services attorney: 


(1) Must be an active member in good 
standing of the State Bar of California; 


(2) Must have actively practiced law in 
California and been a member in good 
standing of the State Bar of California for 
at least the two years immediately 
preceding the time of supervision; 


(3) Must have practiced law as a full-time 
occupation for at least four years; 


(4) Must not supervise more than two 
registered legal services attorneys 
concurrently; 


(5) Must assume professional 
responsibility for any work that the 
registered legal services attorney 
performs under the supervising attorney’s 
supervision; 


(6) Must assist, counsel, and provide 
direct supervision of the registered legal 
services attorney in the activities 
authorized by this rule and review such 
activities with the supervised attorney, to 
the extent required for the protection of 
the client; 


(7) Must read, approve, and personally 
sign any pleadings, briefs, or other similar 
documents prepared by the registered 
legal services attorney before their filing, 
and must read and approve any 
documents prepared by the registered 
legal services attorney for execution by 
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any person who is not a member of the 
State Bar of California before their 
submission for execution; and 


(8) May, in his or her absence, designate 
another attorney meeting the 
requirements of (1) through (7) to provide 
the supervision required under this rule. 


(h) [Inherent power of Supreme Court] 
Nothing in this rule is to be construed as 
affecting the power of the Supreme Court 
of California to exercise its inherent 
jurisdiction over the practice of law in 
California. 


(i) [Effect of rule on multijurisdictional 
practice] Nothing in this rule limits the scope 
of activities permissible under existing law by 
attorneys who are not members of the State 
Bar of California. 


(j) [Definitions] The following definitions 
apply to terms used in this rule: 


(1) “Qualifying legal services provider” 
means either of the following, provided 
that the qualifying legal services provider 
follows quality-control procedures 
approved by the State Bar of California: 


(A) A nonprofit entity incorporated and 
operated exclusively in California that 
as its primary purpose and function 
provides legal services without charge 
in civil matters to indigent persons, 
especially underserved client groups, 
such as the elderly, persons with 
disabilities, juveniles, and non-
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English- speaking persons; or 


(B) A program operated exclusively in 
California by a nonprofit law school 
approved by the American Bar 
Association or accredited by the State 
Bar of California that has operated for 
at least two years at a cost of at least 
$20,000 per year as an identifiable 
law school unit with a primary purpose 
and function of providing legal 
services without charge to indigent 
persons. 


(2) “Active member in good standing of 
the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency” means an attorney who 
meets all of the following criteria: 


(A) Is a member in good standing of 
the entity governing the practice of 
law in each jurisdiction in which the 
member is licensed to practice law; 


(B) Remains an active member in 
good standing of the entity governing 
the practice of law in at least one 
United States state, jurisdiction, 
possession, territory, or dependency 
other than California while practicing 
law as a registered legal services 
attorney in California; and 


(C) Has not been disbarred, has not 
resigned with charges pending, or is 
not suspended from practicing law in 
any other jurisdiction. 
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CAL. RULE OF COURT 965. REGISTERED IN-
HOUSE COUNSEL 
 
Statement of Purpose. The purpose of this 
rule is to permit an attorney who resides in 
California and who is licensed to practice law 
in one or more jurisdictions in the United 
States other than California to register to 
provide legal services as in-house counsel for 
a single qualifying institution in California 
without becoming a member of the State Bar 
of California. 
 
Rule 965. Registered In-House Counsel 
(a) [Scope of practice] Subject to all 
applicable rules, regulations, and statutes, an 
attorney practicing law under this rule: 


(1) Is permitted to provide legal services 
in California only to the qualifying 
institution that employs him or her; 


(2) Is not permitted to make court 
appearances in California state courts or 
to engage in any other activities for which 
pro hac vice admission is required if they 
are performed in California by an attorney 
who is not a member of the State Bar of 
California; and 


(3) Is not permitted to provide personal or 
individual representation to any 
customers, shareholders, owners, 
partners, officers, employees, servants, or 
agents of the qualifying institution. 


 
MR 5.5(d)(1): 
 
(d) A lawyer admitted in another United 
States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, 
may provide legal services in this jurisdiction 
that: 


(1) are provided to the lawyer’s employer 
or its organizational affiliates and are not 
services for which the forum requires pro 
hac vice admission; 


 
 
 
 


 
1. Both CAL. RULE OF COURT 965 and MR 


5.5(d)(1) prohibit an in-house lawyer from 
making appearances in court on behalf of 
the organization. 
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(b) [Requirements] For an attorney to 
practice law under this rule, the attorney 
must: 


(1) Be an active member in good standing 
of the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency; 


(2) Register with the State Bar of 
California and file an Application for 
Determination of Moral Character; 


(3) Meet all of the requirements for 
admission to the State Bar of California, 
except that the attorney: 


(A) Need not take the California bar 
examination or the Multistate Professional 
Responsibility Examination; and 


(B) May practice law while awaiting the 
result of his or her Application for 
Determination of Moral Character; 


(4) Comply with the rules adopted by the 
Board of Governors relating to the State 
Bar Registered In-House Counsel 
Program; 


(5) Practice law exclusively for a single 
qualifying institution, except that, while 
practicing under this rule, the attorney 
may, if so qualified, simultaneously 
practice law as a registered legal services 
attorney; 


(6) Abide by all of the laws and rules that 
govern members of the State Bar of 
California, including the Minimum 
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Continuing Legal Education (MCLE) 
requirements; 


(7) Satisfy in his or her first year of 
practice under this rule all of the MCLE 
requirements, including ethics education, 
that members of the State Bar of 
California must complete every three 
years and, thereafter, satisfy the MCLE 
requirements applicable to all members of 
the State Bar; and 


(8) Reside in California. 


(c) [Application] To qualify to practice law as 
registered in-house counsel, an attorney 
must: 


(1) Register as an attorney applicant and 
file an Application for Determination of 
Moral Character with the Committee of 
Bar Examiners; 


(2) Submit to the State Bar of California a 
declaration signed by the attorney 
agreeing that he or she will be subject to 
the disciplinary authority of the Supreme 
Court of California and the State Bar of 
California and attesting that he or she will 
not practice law in California other than 
on behalf of the qualifying institution 
during the time he or she is registered in-
house counsel in California, except that if 
so qualified, the attorney may, while 
practicing under this rule, simultaneously 
practice law as a registered legal services 
attorney; and 


(3) Submit to the State Bar of California a 
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declaration signed by an officer, a 
director, or a general counsel of the 
applicant’s employer, on behalf of the 
applicant’s employer, attesting that the 
applicant is employed as an attorney for 
the employer, that the nature of the 
employment conforms to the 
requirements of this rule, that the 
employer will notify the State Bar of 
California within 30 days of the cessation 
of the applicant’s employment in 
California, and that the person signing the 
declaration believes, to the best of his or 
her knowledge after reasonable inquiry, 
that the applicant qualifies for registration 
under this rule and is an individual of 
good moral character. 


(d) [Duration of practice] Registered in-
house counsel must renew his or her 
registration annually. There is no limitation on 
the number of years in-house counsel may 
register under this rule. Registered in-house 
counsel may practice law under this rule only 
for as long as he or she remains employed by 
the same qualifying institution that provided 
the declaration in support of his or her 
application. If an attorney practicing law as 
registered in-house counsel leaves the 
employment of his or her employer or 
changes employers, he or she must notify the 
State Bar of California within 30 days. If an 
attorney wishes to practice law under this rule 
for a new employer, he or she must first 
register as in-house counsel for that 
employer. 
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(e) [Eligibility] It will not be grounds for 
denial of an application to register under this 
rule if the attorney applicant has practiced law 
in California as in-house counsel before the 
effective date of this rule. Further, it will not 
be grounds for denial of an application to 
register under this rule if the attorney 
applicant is practicing law as in-house 
counsel at or after the effective date of this 
rule, provided that the attorney applies under 
this rule within six months of its effective date.


(f) [Fees] The State Bar of California may set 
appropriate initial and annual registration 
fees, as well as application fees, to be paid 
by registered in- house counsel. 


(g) [State Bar Registered In-House 
Counsel Program] The State Bar may 
establish and administer a program for 
registering California in- house counsel under 
rules adopted by the Board of Governors. 


(h) [Inherent power of Supreme Court] 
Nothing in this rule is to be construed as 
affecting the power of the Supreme Court of 
California to exercise its inherent jurisdiction 
over the practice of law in California. 


(i) [Effect of rule on multijurisdictional 
practice] Nothing in this rule limits the scope 
of activities permissible under existing law by 
attorneys who are not members of the State 
Bar of California. 


(j) [Definitions] The following definitions 
apply to terms used in this rule: 


(1) “Qualifying institution” means a 
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corporation, a partnership, an association, 
or other legal entity, including its 
subsidiaries and organizational affiliates. 
Neither a governmental entity nor an 
entity that provides legal services to 
others can be a qualifying institution for 
purposes of this rule. A qualifying 
institution must: 


(A) Employ at least 10 employees full-
time in California; or 


(B) Employ in California an attorney 
who is an active member in good 
standing of the State Bar of California. 


(2) “Active member in good standing of 
the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency” means an attorney who 
meets all of the following criteria: 


(A) Is a member in good standing of 
the entity governing the practice of 
law in each jurisdiction in which the 
member is licensed to practice law; 


(B) Remains an active member in 
good standing of the entity governing 
the practice of law in at least one 
United States state, jurisdiction, 
possession, territory, or dependency, 
other than California, while practicing 
law as registered in-house counsel in 
California; and 


(C) Has not been disbarred, has not 
resigned with charges pending, or is 
not suspended from practicing law in 
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any other jurisdiction. 


 
CAL. RULE OF COURT 966. ATTORNEYS 
PRACTICING LAW TEMPORARILY IN CALIFORNIA 
AS PART OF LITIGATION 
 
Statement of Purpose. The purpose of this 
rule is to permit an attorney who is licensed to 
practice law in a jurisdiction in the United 
States other than California, and who is in 
California temporarily as part of litigation, to 
perform litigation tasks in California under 
specified circumstances. An attorney 
practicing in accordance with this rule is not 
engaged in the unauthorized practice of law 
in California. 
 
Rule 966. Attorneys practicing law 
temporarily in California as part of 
litigation 
(a) [Requirements] For an attorney to 
practice law under this rule, the attorney 
must: 


(1) Maintain an office in a United States 
jurisdiction other than California and in 
which the attorney is licensed to practice 
law; 


(2) Already be retained by a client in the 
matter for which the attorney is providing 
legal services in California, except that 
the attorney may provide legal advice to a 
potential client, at the potential client’s 
request, to assist the client in deciding 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
1. See also CAL. RULE OF COURT 983, which 


regulates pro hac vice admission in 
California. 


 
2. Concerning MR 5.5(c)(2), MR 5.5(c)(3) 


and CAL. RULE OF COURT 966(b), CAL. 
RULE OF COURT 966(g)(1) defines “formal 
legal proceeding” as “litigation, 
arbitration, mediation, or a legal action 
before an administrative decision-maker.” 
(Emphasis added). 


 
3. Other California statutes and rules of 


court that address the participation of 
non-California-licensed attorneys in 
arbitrations and other ADR activities 
include: CAL. CODE CIV. PROC. § 
1297.351 (international arbitrations); (g), 
CAL. CODE CIV. PROC. §1282.4 (i) 
(statutory collective bargaining 
arbitrations); CAL. CODE CIV. PROC. § 
1282.4(f) (legal services in connection 
with arbitration in jurisdiction in which the 
lawyer admitted); and CAL. CODE CIV. 
PROC. §1282.4 and CAL. RULE OF COURT 
983.4 (pro hac vice admission to appear 
in other arbitrations). 
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whether to retain the attorney; 


(3) Indicate on any Web site or other 
advertisement that is accessible in 
California either that the attorney is not a 
member of the State Bar of California or 
that the attorney is admitted to practice 
law only in the states listed; and 


(4) Be an active member in good standing 
of the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency. 


(b) [Permissible activities] An attorney 
meeting the requirements of this rule, who 
complies with all applicable rules, regulations, 
and statutes, is not engaging in the 
unauthorized practice of law in California if 
the attorney’s services are part of: 


(1) A formal legal proceeding that is 
pending in another jurisdiction and in 
which the attorney is authorized to 
appear; 


(2) A formal legal proceeding that is 
anticipated but is not yet pending in 
California and in which the attorney 
reasonably expects to be authorized to 
appear; 


(3) A formal legal proceeding that is 
anticipated but is not yet pending in 
another jurisdiction and in which the 
attorney reasonably expects to be 
authorized to appear; or 


(4) A formal legal proceeding that is 


 
 
 
 
 
 
 
 
 
 
 
 
 
CAL. RULE OF COURT 966(b)(2)-(4). See MR 
5.5(c)(2) and MR 5.5(c)(3): “A lawyer 
admitted in another United States jurisdiction, 
and not disbarred or suspended from practice 
in any jurisdiction, may provide legal services 
on a temporary basis in this jurisdiction that: 


*     *     * 


(2) are in or reasonably related to a pending 
or potential proceeding before a tribunal in 
this or another jurisdiction, if the lawyer, or a 
person the lawyer is assisting, is authorized 
by law or order to appear in such proceeding 
or reasonably expects to be so authorized; 


(3) are in or reasonably related to a pending 
or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in 
this or another jurisdiction, if the services 
arise out of or are reasonably related to the 
lawyer’s practice in a jurisdiction in which the 
lawyer is admitted to practice and are not 
services for which the forum requires pro hac 
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anticipated or pending and in which the 
attorney’s supervisor is authorized to 
appear or reasonably expects to be 
authorized to appear. The attorney whose 
anticipated authorization to appear in a 
formal legal proceeding serves as the 
basis for practice under this rule must 
seek that authorization promptly after it 
becomes possible to do so. Failure to 
seek that authorization promptly, or denial 
of that authorization, ends eligibility to 
practice under this rule. 


(c) [Restrictions] To qualify to practice law in 
California under this rule, an attorney must 
not: 


(1) Hold out to the public or otherwise 
represent that he or she is admitted to 
practice law in California; 


(2) Establish or maintain a resident office 
or other systematic or continuous 
presence in California for the practice of 
law; 


(3) Be a resident of California; 


(4) Be regularly employed in California; 


(5) Regularly engage in substantial 
business or professional activities in 
California; or 


(6) Have been disbarred, have resigned 
with charges pending, or be suspended 
from practicing law in any other 
jurisdiction. 


(d) [Conditions] By practicing law in 


vice admission; 
 
 
 
 
 
 
 
 
 
 
CAL. RULE OF COURT 966(c)(1). See MR 
5.5(b)(2): “A lawyer who is not admitted to 
practice in this jurisdiction shall not:  


*     *     * 


(2)  hold out to the public or otherwise 
represent that the lawyer is admitted to 
practice law in this jurisdiction.” 


 
CAL. RULE OF COURT 966(c)(2).  See MR 
5.5(b)(1): “A lawyer who is not admitted to 
practice in this jurisdiction shall not:  


(1)  except as authorized by these Rules 
or other law, establish an office or other 
systematic and continuous presence in 
this jurisdiction for the practice of law 
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California pursuant to this rule, an attorney 
agrees that he or she is providing legal 
services in California subject to: 


(1) The jurisdiction of the State Bar of 
California; 


(2) The jurisdiction of the courts of this 
state to the same extent as is a member 
of the State Bar of California; and 


(3) The laws of the State of California 
relating to the practice of law, the State 
Bar Rules of Professional Conduct, the 
rules and regulations of the State Bar of 
California, and these rules. 


(e) [Inherent power of Supreme Court] 
Nothing in this rule is to be construed as 
affecting the power of the Supreme Court of 
California to exercise its inherent jurisdiction 
over the practice of law in California. 


(f) [Effect of rule on multijurisdictional 
practice] Nothing in this rule limits the scope 
of activities permissible under existing law by 
attorneys who are not members of the State 
Bar of California. 


(g) [Definitions] The following definitions 
apply to the terms used in this rule: 


(1) “A formal legal proceeding” means 
litigation, arbitration, mediation, or a legal 
action before an administrative decision- 
maker. 


(2) “Authorized to appear” means the 
attorney is permitted to appear in the 
proceeding by the rules of the jurisdiction 
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in which the formal legal proceeding is 
taking place or will be taking place. 


(3) “Active member in good standing of 
the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency” means an attorney who 
meets all of the following criteria: 


(A) Is a member in good standing of 
the entity governing the practice of 
law in each jurisdiction in which the 
member is licensed to practice law; 


(B) Remains an active member in 
good standing of the entity governing 
the practice of law in at least one 
United States state, jurisdiction, 
possession, territory, or dependency 
while practicing law under this rule; 
and 


(C) Has not been disbarred, has not 
resigned with charges pending, or is 
not suspended from practicing law in 
any other jurisdiction. 


 
CAL. RULE OF COURT 967. NON LITIGATING 
ATTORNEYS TEMPORARILY IN CALIFORNIA TO 
PROVIDE LEGAL SERVICES 
 
Statement of Purpose. The purpose of this 
rule is to permit an attorney who is licensed to 
practice law in a jurisdiction in the United 
States other than California, and who is in 
California temporarily other than as part of 
litigation, to practice law to a limited extent in 


 
 
 
 
 
 
 
 
 
 
 


 
1. See also CAL. B&P CODE § 6125. 
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California. An attorney practicing under this 
rule is not engaged in the unauthorized 
practice of law in California. 
 
Rule 967. Non litigating attorneys 
temporarily in California to provide legal 
services 
 
(a) [Requirements] For an attorney to 
practice law under this rule, the attorney 
must: 


(1) Maintain an office in a United States 
jurisdiction other than California and in 
which the attorney is licensed to practice 
law; 


(2) Already be retained by a client in the 
matter for which the attorney is providing 
legal services in California, except that 
the attorney may provide legal advice to a 
potential client, at the potential client’s 
request, to assist the client in deciding 
whether to retain the attorney; 


(3) Indicate on any Web site or other 
advertisement that is accessible in 
California either that the attorney is not a 
member of the State Bar of California or 
that the attorney is admitted to practice 
law only in the states listed; and 


(4) Be an active member in good standing 
of the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency. 


(b) [Permissible activities] An attorney who 
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meets the requirements of this rule and who 
complies with all applicable rules, regulations, 
and statutes is not engaging in the 
unauthorized practice of law in California if 
the attorney: 


(1) Provides legal assistance or legal 
advice in California to a client concerning 
a transaction or other nonlitigation matter, 
a material aspect of which is taking place 
in a jurisdiction other than California and 
in which the attorney is licensed to 
provide legal services; 


(2) Provides legal assistance or legal 
advice in California on an issue of federal 
law or of the law of a jurisdiction other 
than California to attorneys licensed to 
practice law in California; or 


(3) Is an employee of a client and 
provides legal assistance or legal advice 
in California to the client or to the client’s 
subsidiaries or organizational affiliates. 


(c) [Restrictions] To qualify to practice law in 
California pursuant to this rule, an attorney 
must not: 


(1) Hold out to the public or otherwise 
represent that he or she is admitted to 
practice law in California; 


(2) Establish or maintain a resident office 
or other systematic or continuous 
presence in California for the practice of 
law; 


(3) Be a resident of California; 


CAL. RULE OF COURT 967(b)(1).  See MR 
5.5(c)(4): “A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services on a 
temporary basis in this jurisdiction that: 


*     *     * 


(4) are not within paragraphs (c)(2) or 
(c)(3) [related to litigation matters] and 
arise out of or are reasonably related to 
the lawyer’s practice in a jurisdiction in 
which the lawyer is admitted to practice.” 


 
 
CAL. RULE OF COURT 967(b)(2). See MR 
5.5(d)(2): “A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services in this 
jurisdiction that: 


*     *     * 
(2) are services that the lawyer is 
authorized to provide by federal law or 
other law of this jurisdiction. 


 
 
 
 
CAL. RULE OF COURT 967(c)(1). See MR 
5.5(b)(2): “A lawyer who is not admitted to 
practice in this jurisdiction shall not:  


*     *     * 


(2)  hold out to the public or otherwise 
represent that the lawyer is admitted to 


 
 
 
 
 
 
 
 
 
 
 
2. Although MR 5.5(d)(2) appears to permit 


a lawyer not licensed in the jurisdiction to 
provide legal services authorized by 
federal law to anyone, CAL. RULE OF 
COURT 967(b)(2) limits the provision of 
such services to California-licensed 
lawyers. 
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(4) Be regularly employed in California; 


(5) Regularly engage in substantial 
business or professional activities in 
California; or 


(6) Have been disbarred, have resigned 
with charges pending, or be suspended 
from practicing law in any other 
jurisdiction. 


(d) [Conditions] By practicing law in 
California pursuant to this rule, an attorney 
agrees that he or she is providing legal 
services in California subject to: 


(1) The jurisdiction of the State Bar of 
California; 


(2) The jurisdiction of the courts of this 
state to the same extent as is a member 
of the State Bar of California; and 


(3) The laws of the State of California 
relating to the practice of law, the State 
Bar Rules of Professional Conduct, the 
rules and regulations of the State Bar of 
California, and these rules. 


(e) [Scope of practice] An attorney is 
permitted by this rule to provide legal 
assistance or legal services concerning only 
a transaction or other nonlitigation matter. 


(f) [Inherent power of Supreme Court] 
Nothing in this rule is to be construed as 
affecting the power of the Supreme Court of 
California to exercise its inherent jurisdiction 
over the practice of law in California. 


practice law in this jurisdiction.” 
 
CAL. RULE OF COURT 967(c)(2).  See MR 
5.5(b)(1): “A lawyer who is not admitted to 
practice in this jurisdiction shall not:  


(1)  except as authorized by these Rules or 
other law, establish an office or other 
systematic and continuous presence in this 
jurisdiction for the practice of law 
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(g) [Effect of rule on multijurisdictional 
practice] Nothing in this rule limits the scope 
of activities permissible under existing law by 
attorneys who are not members of the State 
Bar of California. 


(h) [Definitions] The following definitions 
apply to terms used in this rule: 


(1) “A transaction or other nonlitigation 
matter” includes any legal matter other 
than litigation, arbitration, mediation, or a 
legal action before an administrative 
decision-maker. 


(2) “Active member in good standing of 
the bar of a United States state, 
jurisdiction, possession, territory, or 
dependency” means an attorney who 
meets all of the following criteria: 


(A) Is a member in good standing of 
the entity governing the practice of 
law in each jurisdiction in which the 
member is licensed to practice law; 


(B) Remains an active member in 
good standing of the entity governing 
the practice of law in at least one 
United States state, jurisdiction, 
possession, territory, or dependency 
other than California while practicing 
law under this rule; and 


(C) Has not been disbarred, has not 
resigned with charges pending, or is 
not suspended from practicing law in 
any other jurisdiction. 
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CAL. RULE OF COURT 983. COUNSEL PRO HAC 
VICE 
 
(a) [Eligibility] A person who is not a 
member of the State Bar of California but who 
is a member in good standing of and eligible 
to practice before the bar of any United 
States court or the highest court in any state, 
territory or insular possession of the United 
States, and who has been retained to appear 
in a particular cause pending in a court of this 
state, may in the discretion of such court be 
permitted upon written application to appear 
as counsel pro hac vice, provided that an 
active member of the State Bar of California 
is associated as attorney of record. No 
person is eligible to appear as counsel pro 
hac vice pursuant to this rule if 


(1) he is a resident of the State of 
California, or 


(2) he is regularly employed in the State 
of California, or 


(3) he is regularly engaged in substantial 
business, professional, or other activities 
in the State of California. 


Absent special circumstances, repeated 
appearances by any person pursuant to this 
rule shall be a cause for denial of an 
application. 


(b) [Application; notice of hearing] A 
person desiring to appear as counsel pro hac 
vice in a superior, municipal, or justice court 


  
1. Although there is no Model Rule of 


Professional Conduct counterpart to Cal. 
Rule of Court 983, in August 2002, the 
ABA adopted a Model Rule on Pro Hac 
Vice Admission as part of the proposals 
of the ABA’s MJP Commission. See 
http://www.abanet.org/cpr/mjp/201f.doc  
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shall file with the court a verified application 
together with proof of service by mail in 
accordance with section 1013a of the Code 
of Civil Procedure of a copy of the application 
and of the notice of hearing of the application 
upon all parties who have appeared in the 
cause and upon the State Bar of California at 
its San Francisco office. The notice of hearing 
shall be given at the time prescribed in 
section 1005 of the Code of Civil Procedure 
unless the court has prescribed a shorter 
period. 


An application to appear as counsel pro hac 
vice in the Supreme Court or a Court of 
Appeal shall be made as provided in rule 41, 
with proof of service upon all parties who 
have appeared in the cause and upon the 
State Bar of California at its San Francisco 
office. 


The application shall state: 


(1) the applicant’s residence and office 
address; 


(2) the courts to which the applicant has 
been admitted to practice and the dates 
of admission; 


(3) that the applicant is a member in good 
standing in those courts; 


(4) that the applicant is not currently 
suspended or disbarred in any court; 


(5) the title of court and cause in which 
the applicant has filed an application to 
appear as counsel pro hac vice in this 
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state in the preceding two years, the date 
of each application, and whether or not it 
was granted; and 


(6) the name, address, and telephone 
number of the active member of the State 
Bar of California who is attorney of 
record. 


(c) [Fee] An applicant for permission to 
appear as counsel pro hac vice pursuant to 
this rule shall pay a reasonable fee not 
exceeding $50 to the State Bar of California 
with the copy of the application and the notice 
of hearing that is served upon the State Bar. 
The amount of the fee shall be fixed by the 
Board of Governors of the State Bar of 
California 


(1) to defray the expenses of 
administering the provisions of this rule 
which are applicable to the State Bar and 
the incidental consequences resulting 
from such provisions, and 


(2) partially to defray the expenses of 
administering the board’s other 
responsibilities to enforce the provisions 
of the State Bar Act relating to the 
competent delivery of legal services and 
the incidental consequences resulting 
therefrom. 


(d) [Contempt and other court sanctions; 
discipline] A person permitted to appear as 
counsel pro hac vice pursuant to this rule 
shall be subject to the jurisdiction of the 
courts of this state with respect to the law of 
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this state governing the conduct of attorneys 
to the same extent as a member of the State 
Bar of California. He shall familiarize himself 
and comply with the standards of professional 
conduct required of members of the State Bar 
of California and shall be subject to the 
disciplinary jurisdiction of the State Bar with 
respect to any of his acts occurring in the 
course of such appearance. Article 5, 
Chapter 4, Division III of the California 
Business and Professions Code and the 
Rules of Procedure of the State Bar shall 
govern in any investigation or proceeding 
conducted by the State Bar under this rule. 


(e) This rule does not preclude the Supreme 
Court or a Court of Appeal from permitting 
argument in a particular case from a person 
who is not a member of the State Bar, but 
who is licensed to practice in another 
jurisdiction and who possesses special 
expertise in the particular field affected by the 
proceeding. 


 
CAL. RULE OF COURT 983.1. APPEARANCES 
BY MILITARY COUNSEL 
 
(a) A judge advocate (as that term is defined 
at 10 United States Code section 801(13)) 
who is not a member of the State Bar of 
California but who is a member in good 
standing of and eligible to practice before the 
bar of any United States court or of the 
highest court in any state, territory, or insular 
possession of the United States may, in the 


 
No corresponding Model Rule or Comment. 
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discretion of a court of this state, be permitted 
to appear in that court to represent a person 
in the military service in a particular cause 
pending before that court, pursuant to the 
Soldiers’ and Sailors’ Civil Relief Act of 1940, 
50 United States Code Appendix section 501 
et seq., if: 


(1) the judge advocate has been made 
available by the cognizant Judge 
Advocate General (as that term is defined 
at 10 United States Code section 801(1)), 
or a duly designated representative; and 


(2) the court finds that retaining civilian 
counsel likely would cause substantial 
hardship for the person in military service 
or that person’s family; and 


(3) the court appoints a judge advocate 
as attorney to represent the person in 
military service pursuant to the Soldiers’ 
and Sailors’ Civil Relief Act of 1940. 


Under no circumstances is the determination 
of availability of a judge advocate to be made 
by any court within this state, or reviewed by 
any court of this state. In determining the 
likelihood of substantial hardship as a result 
of the retention of civilian counsel, the court 
may take judicial notice of the prevailing pay 
scales for persons in the military service. 


(b) The clerk of the court considering 
appointment of a judge advocate pursuant to 
this rule shall provide written notice of that 
fact to all parties who have appeared in the 
cause. A copy of the notice, together with 
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proof of service by mail in accordance with 
section 1013a of the Code of Civil Procedure, 
shall be filed by the clerk of the court. Any 
party who has appeared in the matter may file 
a written objection to the appointment within 
10 days of the date on which notice was 
given unless the court has prescribed a 
shorter period. If the court determines to hold 
a hearing in relation to the appointment, 
notice of the hearing shall be given at least 
10 days before the date designated for the 
hearing unless the court has prescribed a 
shorter period. 


(c) A judge advocate permitted to appear 
pursuant to this rule 983.1 shall be subject to 
the jurisdiction of the courts of this state with 
respect to the law of this state governing the 
conduct of attorneys to the same extent as a 
member of the State Bar of California. The 
judge advocate shall become familiar with 
and comply with the standards of professional 
conduct required of members of the State Bar 
of California and shall be subject to the 
disciplinary jurisdiction of the State Bar of 
California. Division 3, chapter 4, article 5 of 
the California Business and Professions 
Code and the Rules of Procedure of the State 
Bar of California shall govern any 
investigation or proceeding conducted by the 
State Bar under this rule. 


(d) A judge advocate permitted to appear 
pursuant to this rule shall be subject to rights 
and obligations with respect to attorney-client 
privilege, work-product privilege, and other 
professional privileges to the same extent as 


RRC - Chart - Compare Cal Rules to MRs - REV (031705) - 3COL.doc Page 155 of 183 March 17, 2005 







STATE BAR OF CALIFORNIA – RULES REVISION COMMISSION 
CHART COMPARING MODEL RULES & CALIFORNIA RULES, SORTED BY CALIFORNIA RULE OR STATUTE 


CALIFORNIA RULE OR STATUTE ETHICS 2000 RULE COUNTERPART NOTES & COMMENTS 


a member of the State Bar of California. 


 
CAL. RULE OF COURT 983.4. OUT-OF-STATE 
ATTORNEY ARBITRATION COUNSEL 
 
(a) [Definition] 


(1) An “Out-of-State Attorney Arbitration 
Counsel” is an attorney who is not a 
member of the State Bar of California but 
who is a member in good standing of and 
eligible to practice before the bar of any 
United States court or the highest court in 
any state, territory or insular possession 
of the United States, and who has been 
retained to appear in the course of, or in 
connection with, an arbitration proceeding 
in this state; and 


(2) has served a certificate in accordance 
with the requirements of Code of Civil 
Procedure section 1282.4 upon the 
arbitrator, the arbitrators, or the arbitral 
forum, the State Bar of California, and all 
other parties and counsel in the 
arbitration whose addresses are known to 
the attorney; and 


(3) whose appearance has been 
approved by the arbitrator, the arbitrators 
or the arbitral forum. 


(b) [The State Bar Out-of-State Attorney 
Arbitration Counsel Program] The State 
Bar of California shall establish and 
administer a program to implement the State 
Bar of California’s responsibilities under Code 


 
 
CAL. RULE OF COURT 983.4. See MR 
5.5(c)(3): “A lawyer admitted in another 
United States jurisdiction, and not disbarred 
or suspended from practice in any 
jurisdiction, may provide legal services on a 
temporary basis in this jurisdiction that: 


*     *     * 


(3) are in or reasonably related to a pending 
or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in 
this or another jurisdiction, if the services 
arise out of or are reasonably related to the 
lawyer’s practice in a jurisdiction in which the 
lawyer is admitted to practice and are not 
services for which the forum requires pro hac 
vice admission;” 
 
 


 
1. Other California statutes and rules of 


court that address the participation of 
non-California-licensed attorneys in 
arbitrations and other ADR activities 
include: CAL. CODE CIV. PROC. § 
1297.351 (international arbitrations); (g), 
CAL. CODE CIV. PROC. §1282.4 (i) 
(statutory collective bargaining 
arbitrations); CAL. CODE CIV. PROC. § 
1282.4(f) (legal services in connection 
with arbitration in jurisdiction in which the 
lawyer admitted); and CAL. CODE CIV. 
PROC. §1282.4 and CAL. RULE OF COURT 
983.4 (pro hac vice admission to appear 
in other arbitrations). 
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of Civil Procedure section 1282.4. The State 
Bar of California’s program shall be operative 
only as long as the applicable provisions of 
Code of Civil Procedure section 1282.4 
remain in effect. 


(c) [Eligibility to appear as an Out-of-State 
Attorney Arbitration Counsel] To be eligible 
to appear as an Out-of-State Attorney 
Arbitration Counsel, an attorney must comply 
with all of the applicable provisions of Code of 
Civil Procedure section 1282.4 and the 
requirements of this rule and the rules and 
regulations adopted by the State Bar of 
California pursuant to this rule. 


(d) [Discipline] An attorney who files a 
certificate containing false information or who 
otherwise fails to comply with the standards 
of professional conduct required of members 
of the State Bar or California shall be subject 
to the disciplinary jurisdiction of the State Bar 
with respect to any of his or her acts 
occurring in the course of the arbitration. 


(e) [Disqualification] Failure to timely file a 
certificate or, absent special circumstances, 
appearances in multiple separate arbitration 
matters shall be grounds for disqualification 
from serving in the arbitration in which the 
certificate was filed. 


(f) [Fee] Out-of-State Attorney Arbitration 
Counsel shall pay a reasonable fee not 
exceeding $50 to the State Bar of California 
with the copy of the certificate that is served 
upon the State Bar. 
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(g) [Inherent power of Supreme Court] 
Nothing in these rules shall be constructed as 
affecting the power of the Supreme Court to 
exercise its inherent jurisdiction over the 
practice of law in California. 


 
CAL. RULE OF COURT 988. REGISTERED 
FOREIGN LEGAL CONSULTANT 
 
(a) [Definition] A “Registered Foreign Legal 
Consultant” is a person who 


(1) is admitted to practice and is in good 
standing as an attorney or counselor at 
law or the equivalent in a foreign country; 
and 


(2) has a currently effective Certificate of 
Registration as a Registered Foreign 
Legal Consultant from the State Bar. 


(b) [State Bar Registered Foreign Legal 
Consultant program] The State Bar shall 
establish and administer a program for 
registering foreign attorneys or counselors at 
law or the equivalent under rules adopted by 
the Board of Governors of the State Bar. 


(c) [Eligibility for certification] To be eligible 
to become a Registered Foreign Legal 
Consultant, an applicant must: 


(1) Present satisfactory proof that the 
applicant has been admitted to practice 
and has been in good standing as an 
attorney or counselor at law or the 
equivalent in a foreign country for at least 
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four of the six years immediately 
preceding the application, and while so 
admitted, has actually practiced the law of 
that country; 


(2) Present satisfactory proof that the 
applicant possesses the good moral 
character requisite for a person to be 
licensed as a member of the State Bar of 
California; 


(3) Agree to comply with the provisions of 
the rules adopted by the Board of 
Governors of the State Bar relating to 
security for claims against a Foreign 
Legal Consultant by his or her clients; 


(4) Agree to comply with the provisions of 
the rules adopted by the Board of 
Governors of the State Bar relating to 
maintaining an address of record for State 
Bar purposes; 


(5) Agree to notify the State Bar of any 
change in his or her status in any 
jurisdiction where he or she is admitted to 
practice or of any discipline with respect 
to such admission; 


(6) Agree to be subject to the jurisdiction 
of the courts of this state with respect to 
the laws of the State of California 
governing the conduct of attorneys, to the 
same extent as a member of the State 
Bar of California; 


(7) Agree to become familiar with and 
comply with the standards of professional 
conduct required of members of the State 
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Bar of California; 


(8) Agree to be subject to the disciplinary 
jurisdiction of the State Bar of California; 


(9) Agree to be subject to the rights and 
obligations with respect to attorney client 
privilege, work-product privilege, and 
other professional privileges, to the same 
extent as attorneys admitted to practice 
law in California; and 


(10) Agree to comply with the laws of the 
State of California, the Rules and 
Regulations of the State Bar of California, 
and these Rules. 


(d) [Authority to practice law] Subject to all 
applicable rules, regulations, and statutes, a 
Registered Foreign Legal Consultant may 
render legal services in California, except that 
he or she may not: 


(1) Appear for a person other than himself 
or herself as attorney in any court, or 
before any magistrate or other judicial 
officer, in this state or prepare pleadings 
or any other papers or issue subpoenas 
in any action or proceeding brought in any 
court or before any judicial officer; 


(2) Prepare any deed, mortgage, 
assignment, discharge, lease, or any 
other instrument affecting title to real 
estate located in the United States; 


(3) Prepare any will or trust instrument 
affecting the disposition on death of any 
property located in the United States and 
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owned by a resident or any instrument 
relating to the administration of a 
decedent’s estate in the United States; 


(4) Prepare any instrument in respect of 
the marital relations, rights or duties of a 
resident of the United States, or the 
custody or care of the children of a 
resident; or 


(5) Otherwise render professional legal 
advice on the law of the State of 
California, any other state of the United 
States, the District of Columbia, the 
United States, or of any jurisdiction other 
than the jurisdiction(s) named in satisfying 
the requirements of subdivision (c) of this 
rule, whether rendered incident to 
preparation of legal instruments or 
otherwise. 


(e) [Failure to comply with program] A 
Registered Foreign Legal Consultant who 
fails to comply with the requirements of the 
Registered Foreign Legal Consultant program 
of the State Bar shall have her or his 
certification suspended or revoked under 
rules adopted by the Board of Governors of 
the State Bar. 


(f) [Fee and penalty] The State Bar shall 
have the authority to set and collect 
appropriate fees and penalties for this 
program. 


(g) [Inherent power of Supreme Court] 
Nothing in these rules shall be construed as 
affecting the power of the Supreme Court to 
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exercise its inherent jurisdiction over the 
practice of law in California. 
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CAL. B&P CODE § 6068(B). DUTIES OF 
ATTORNEY 
“It is the duty of an attorney to do all of the 
following:  
 (b) To maintain the respect due to the courts 
of justice and judicial officers.” 


MR 3.4(c) knowingly disobey an obligation 
under the rules of a tribunal, except for an 
open refusal based on an assertion that no 
valid obligation exists;” 


 


 
CAL. B&P CODE § 6068(B). (CONTINUED) 


MR 8.2: Judicial And Legal Officials 
 
“(a) A lawyer shall not make a statement 
that the lawyer knows to be false or with 
reckless disregard as to its truth or falsity 
concerning the qualifications or integrity of a 
judge, adjudicatory officer or public legal 
officer, or of a candidate for election or 
appointment to judicial or legal office. 


 


 
CAL. B&P CODE §6068(C), (G). DUTIES OF 
ATTORNEY 
 
“It is the duty of an attorney to do all of the 
following:  


*     *     * 
(c) To counsel or maintain such actions, 
proceedings, or defenses only as appear to 
him or her legal or just, except the defense of 
a person charged with a public offense. 
*     *     * 
(g) Not to encourage either the 
commencement or the continuance of an 
action or proceeding from any corrupt motive 
of passion or interest.” 


 
MR 3.1: Meritorious Claims And 
Contentions 
 
“A lawyer shall not bring or defend a 
proceeding, or assert or controvert an issue 
therein, unless there is a basis in law and fact 
for doing so that is not frivolous, which 
includes a good faith argument for an 
extension, modification or reversal of existing 
law. A lawyer for the defendant in a criminal 
proceeding, or the respondent in a 
proceeding that could result in incarceration, 
may nevertheless so defend the proceeding 
as to require that every element of the case 
be established.” 


1. The second sentence in MR 3.1 finds its 
counterpart in the last clause of § 
6068(c). 


2. MR 3.1, cmt. 1, recognizes that “in 
determining the proper scope of 
advocacy, account must be taken of the 
law’s ambiguities and potential for 
change.” 


3. MR 3.1, cmt. 3, recognizes that the rule is 
subordinate to federal or state 
constitutional law concerning a 
defendant’s rights in a criminal matter. 


4. Both MR 3.1 and CAL.RULE 3-200 provide 
a lawyer may make a good faith argument 
for an extension, modification, or reversal 
of such existing law. 


 
CAL. B&P CODE §6068(D). DUTIES OF 


 
MR 3.3: Candor Toward The Tribunal 
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ATTORNEY 
It is the duty of an attorney …:  


*     *     * 
(d) To employ, for the purpose of maintaining 
the causes confided to him or her such 
means only as are consistent with truth, and 
never to seek to mislead the judge or any 
judicial officer by an artifice or false statement 
of fact or law. 


“a) A lawyer shall not knowingly: 
(1) make a false statement of fact or law 
to a tribunal or fail to correct a false 
statement of material fact or law 
previously made to the tribunal by the 
lawyer; 
(2) fail to disclose to the tribunal legal 
authority in the controlling jurisdiction 
known to the lawyer to be directly adverse 
to the position of the client and not 
disclosed by opposing counsel; or 


 
 
CAL. B&P CODE § 6068(D), provides it is the 
duty of a lawyer “To employ, for the purpose 
of maintaining the causes confided to him or 
her such means only as are consistent with 
truth, and never to seek to mislead the judge 
or any judicial officer by an artifice or false 
statement of fact or law.”  This is the closest 
statute or rule to MR 8.4(e), but it and CAL. 
RULE 5-200 (see below) go more to to the 
underlying acts or goals that MR 8.4(e) 
prohibits the lawyer from suggesting he or 
she has an ability to accomplish. 


 
MR 8.4(d) It is misconduct for a lawyer  to 
“engage in conduct that is prejudicial to the 
administration of justice;” 
 
MR 8.4(e) It is misconduct for a lawyer to 
“state or imply an ability to influence 
improperly a government agency or official or 
to achieve results by means that violate the 
Rules of Professional Conduct or other law.” 
 
MR 3.3(a)(3) offer evidence that the lawyer 
knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has 
offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall 
take reasonable remedial measures, 
including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer 
evidence, other than the testimony of a 
defendant in a criminal matter, that the lawyer 
reasonably believes is false.” 
 
MR 3.4: Fairness To Opposing Party And 


 
1. The second clause of MR 8.4(e) was 


moved from the more specialized context 
of rule 7.2 (Advertising) to the more 
generally applicable rule, MR 8.4. 
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Counsel 
 
“A lawyer shall not: 
(a) unlawfully obstruct another party's 
access to evidence or unlawfully alter, 
destroy or conceal a document or other 
material having potential evidentiary value. A 
lawyer shall not counsel or assist another 
person to do any such act;” 
 
MR 4.1(a) “In the course of representing a 
client a lawyer shall not knowingly: (a) make 
a false statement of material fact or law to a 
third person.” 
 
MR 4.1(b) In the course of representing a 
client a lawyer shall not knowingly: (b) fail to 
disclose a material fact when disclosure is 
necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is 
prohibited by Rule 1.6.” 
 


 
CAL. B&P CODE § 6068(D) (CONTINUED) 


 
MR 4.3: Dealing With Unrepresented 
Person 
“In dealing on behalf of a client with a person 
who is not represented by counsel, a lawyer 
shall not state or imply that the lawyer is 
disinterested. When the lawyer knows or 
reasonably should know that the 
unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall 
make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person, 


 
1. In the organizational context, see also 


rule 3-600(D) concerning the lawyer’s 
obligations to the client organization’s 
constituents. 


2. There is, however, no California rule 
remotely related to the second sentence 
of MR 4.3. To the contrary, see Flatt v. 
Superior Court (1994) 9 Cal.4th 275, 885 
P.2d 950, 36 Cal.Rptr.2d 537. 
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other than the advice to secure counsel, if the 
lawyer knows or reasonably should know that 
the interests of such a person are or have a 
reasonable possibility of being in conflict with 
the interests of the client.” 


 
CAL. B&P CODE § 6068(E) 
No corresponding California rule or 
discussion that tracks the language of MR 
1.9(c), but see CAL. B&P CODE § 6068(e)(1). 


MR 1.9(c) A lawyer who has formerly 
represented a client in a matter or whose 
present or former firm has formerly 
represented a client in a matter shall not 
thereafter:  


(1) use information relating to the 
representation to the disadvantage of the 
former client except as these Rules would 
permit or require with respect to a client, 
or when the information has become 
generally known; or 
(2) reveal information relating to the 
representation except as these Rules 
would permit or require with respect to a 
client.” 


 


 
CAL. B&P CODE § 6068(E)(1) 
“It is the duty of an attorney: 


(e)(1) To maintain inviolate the confidence, 
and at every peril to himself or herself to 
preserve the secrets, of his or her client.” 


MR 1.6: Confidentiality of Information 
 
“(a) A lawyer shall not reveal information 
relating to the representation of a client 
unless the client gives informed consent, the 
disclosure is impliedly authorized in order to 
carry out the representation or the disclosure 
is permitted by paragraph (b).” 


 
1. CAL. B&P CODE § 6068(E) was amended 


by AB 1101 in 2003 to provide the 
general rule of confidentiality in 
subdivision (1) and an exception for life-
threatening criminal acts in new 
subdivision (2). 


2. B&P CODE § 6068(E) was given an 
operative date of 7/1/2004 to permit the 
State Bar to develop the corresponding 
Rule 3-100. 


3. AB 1101 also provided for the creation of 
a task force to draft a Rule of Professional 
Conduct to consider issues that new 
subdivision (1) raised. 
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CAL. B&P CODE § 6068(E)(2) 
 
“(e)(2) Notwithstanding paragraph (1), an 
attorney may, but is not required to, reveal 
confidential information relating to the 
representation of a client to the extent that 
the attorney reasonably believes the 
disclosure is necessary to prevent a criminal 
act that the attorney reasonably believes is 
likely to result in death of, or substantial 
bodily harm to, an individual.” 
 


MR 1.6(b)(1) 
 
“(b) A lawyer may reveal information relating 
to the representation of a client to the extent 
the lawyer reasonably believes necessary: 


(1) to prevent reasonably certain death or 
substantial bodily harm.” 


1. See CAL. RULE 3-100, page 57, above. 
 


 
CAL. B&P CODE § 6068(E) 
 
1. See Notes & Comments. 


 
MR 1.6 Comments 
1. MR 1.6, cmt. 2, sets out the policy 


underlying the duty of confidentiality, i.e., 
encouraging full & frank communication 
by the client 


2. Cmt. 3 distinguishes between the 
attorney-client privilege and the duty of 
confidentiality and notes: “The 
confidentiality rule, for example, applies 
not only to matters communicated in 
confidence by the client but also to all 
information relating to the representation, 
whatever its source. A lawyer may not 
disclose such information except as 
authorized or required by the Rules of 
Professional Conduct or other law.” 


3. Cmt. 4 notes that MR 1.6(a)’s prohibition 
also “applies to disclosures by a lawyer 
that do not in themselves reveal protected 
information but could reasonably lead to 
the discovery of such information by a 


 
1. A statement similar to MR 1.6, cmt. 2, 


may be found in CAL. RULE 3-100, cmt. 1.  
In addition, there is abundant case law to 
the same effect. 


 
2. A similar statement to MR 1.6, cmt. 3, 


may be found in CAL. RULE 3-100, cmt. 2 
 
 
 
 
 
 
 
 
 
3. There are no California statutes, rules or 


discussion corresponding to Comment 4. 
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third person.” 
4. Cmt. 5 discusses how “a lawyer is 


impliedly authorized to make disclosures 
about a client when appropriate in 
carrying out the representation.” 


5. Cmt. 6 discusses MR 1.6(b)(1), the life-
threat exception to the duty of 
confidentiality. 


6. Cmt. 7 notes that MR 1.6(b)(2) allows a 
lawyer  to disclose confidential 
information to enable the lawyer to secure 
“confidential legal advice about the 
lawyer’s personal responsibility to comply 
with these Rules.” 


7. Cmts. 8 and 9 address MR 1.6(b)(3), 
which allow lawyers to disclose 
confidential information related to the 
representation to (1) defend themselves 
in a civil, criminal or disciplinary action; or 
(2) prove they provided the services that 
are the subject of a fee dispute. 


8. Cmt. 10 explains MR 1.6(b)(4). 
9. Cmt. 11 provides that when a lawyer is 


ordered by a tribunal to disclose 
confidential information related to the 
representation: “Absent informed consent 
of the client to do otherwise, the lawyer 
should assert on behalf of the client all 
nonfrivolous claims that the order is not 
authorized by other law or that the 
information sought is protected against 
disclosure by the attorney-client privilege 
or other applicable law.” 


10. Cmt. 12 notes that “[p]aragraph (b) 
permits disclosure only to the extent the 
lawyer reasonably believes the disclosure 


 
4. There are no California statutes, rules or 


discussion corresponding to Comment 4. 
 
 
5. CAL. RULE 3-100, cmt. 3, also discusses 


the life-threat exception to the duty of 
confidentiality and also recognizes the 
“overriding value of life.” 


 
6. No corresponding California discussion. 
 
 
 
7. No corresponding California discussion. 
 
 
 
 
 
 
8. No corresponding California discussion. 
9. No corresponding California discussion. 
 
 
 
 
 
 
 
 
 
 
10. See CAL. RULE 3-100(D) & CAL. RULE 3-


100, cmt. 8 concerning the extent of 
disclosure.  Concerning whether a lawyer 
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is necessary to accomplish one of the 
purposes specified,” but that “the lawyer 
should first seek to persuade the client to 
take suitable action to obviate the need 
for disclosure.” 


11. Cmt. 13 notes that paragraph (b) is 
permissive; disclosure is not mandated. 


12. Cmt. 14 states in part: “If the lawyer’s 
services will be used by the client in 
materially furthering a course of criminal 
or fraudulent conduct, the lawyer must 
withdraw, as stated in Rule 1.16(a)(1).  
After withdrawal the lawyer is required to 
refrain from making disclosure of the 
client’s confidences, except as otherwise 
permitted in Rule 1.6. Neither this Rule 
nor Rule 1.8(b) nor Rule 1.16(d) prevents 
the lawyer from giving notice of the fact of 
withdrawal, and the lawyer may also 
withdraw or disaffirm any opinion, 
document, affirmation, or the like.” 


13. Cmt. 15 requires the lawyer to act 
competently to safeguard confidential 
information. 


14. Cmt. 16 provides that “[w]hen transmitting 
a communication that includes 
information relating to the representation 
of a client, the lawyer must take 
reasonable precautions to prevent the 
information from coming into the hands of 
unintended recipients.” 


15. Cmt. 17 notes the duty of confidentiality 
continues after the representation is 
terminated. See also MR 1.18, duties to 
prospective clients. 


should or must take steps to dissuade the 
client from a course of action, see Cal. 
Rule 3-100(D) & CAL. RULE 3-100, cmt. 
7. 


 
11. CAL. RULE 3-100(B) provides in part that 


“a member may, but is not required to …” 
12. No corresponding California discussion. 
 
 
 
 
 
 
 
 
 
 
 
 
 
13. No corresponding California discussion. 
 
 
14. No corresponding California discussion. 
 
 
 
 
 
 
15. No corresponding California discussion. 
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CAL. B&P CODE § 6068(F), provides it is the 
duty of a lawyer “to advance no fact 
prejudicial to the honor or reputation of a 
party or witness, unless required by the 
justice of the cause with which he or she is 
charged.” 


MR 4.4: Respect For Rights Of Third 
Persons 
 
“(a) In representing a client, a lawyer shall 
not use means that have no substantial 
purpose other than to embarrass, delay, or 
burden a third person, or use methods of 
obtaining evidence that violate the legal rights 
of such a person.” 


 


 
CAL. B&P CODE § 6068(H). DUTIES OF 
ATTORNEY 
 
“It is the duty of an attorney to:  


*     *     * 
(h) Never to reject, for any consideration 
personal to himself or herself, the cause of 
the defenseless or the oppressed.” 


MR 6.2: Accepting Appointments 
 
“A lawyer shall not seek to avoid appointment 
by a tribunal to represent a person except for 
good cause, such as: 


(a) representing the client is likely to 
result in violation of the Rules of Professional 
Conduct or other law; 


 


 
CAL. B&P CODE § 6068(M) 
“It is the duty of an attorney: 


(m) To respond promptly to reasonable status 
inquiries of clients and to keep clients 
reasonably informed of significant 
developments in matters with regard to which 
the attorney has agreed to provide legal 
services.” 


 
MR 1.4: Communication 
 
“(a) A lawyer shall: 


(1) promptly inform the client of any 
decision or circumstance with respect to 
which the client's informed consent, as 
defined in Rule 1.0(e), is required by 
these Rules;  
(2) reasonably consult with the client 
about the means by which the client's 
objectives are to be accomplished; 
(3) keep the client reasonably informed 
about the status of the matter;  
(4) promptly comply with reasonable 
requests for information; and 
(5) consult with the client about any 


1. See also CAL. RULE 3-500. 
2. Per CAL. RULE 3-500, DISCUSSION a 


lawyer will not be disciplined for failing to 
communicated insignificant or irrelevant 
information. 


3. See also CAL. RULE 3-510 
(Communication of Settlement Offer) 
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relevant limitation on the lawyer's conduct 
when the lawyer knows that the client 
expects assistance not permitted by the 
Rules of Professional Conduct or other 
law.” 


 
CAL. B&P CODE § 6106. MORAL TURPITUDE, 
DISHONESTY OR CORRUPTION IRRESPECTIVE 
OF CRIMINAL CONVICTION 
The commission of any act involving moral 
turpitude, dishonesty or corruption, whether 
the act is committed in the course of his 
relations as an attorney or otherwise, and 
whether the act is a felony or misdemeanor or 
not, constitutes a cause for disbarment or 
suspension. 


If the act constitutes a felony or 
misdemeanor, conviction thereof in a criminal 
proceeding is not a condition precedent to 
disbarment or suspension from practice 
therefor. (Emphasis added). 
 
CAL. B&P CODE § 6101. CONVICTION OF 
CRIMES INVOLVING MORAL TURPITUDE 
(a) Conviction of a felony or misdemeanor, 
involving moral turpitude, constitutes a cause 
for disbarment or suspension. In any 
proceeding, whether under this article or 
otherwise, to disbar or suspend an attorney 
on account of that conviction, the record of 
conviction shall be conclusive evidence of 
guilt of the crime of which he or she has been 
convicted. 


MR 8.4(b) It is misconduct for a lawyer to 
“commit a criminal act that reflects adversely 
on the lawyer's honesty, trustworthiness or 
fitness as a lawyer in other respects;” 
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CAL. B&P CODE § 6106. MORAL TURPITUDE, 
DISHONESTY OR CORRUPTION IRRESPECTIVE 
OF CRIMINAL CONVICTION 
The commission of any act involving moral 
turpitude, dishonesty or corruption, whether 
the act is committed in the course of his 
relations as an attorney or otherwise, and 
whether the act is a felony or misdemeanor or 
not, constitutes a cause for disbarment or 
suspension. 


MR 8.4(c) engage in conduct involving 
dishonesty, fraud, deceit or 
misrepresentation; 


 


 
CAL. B&P CODE 6126(A).  UNAUTHORIZED 
PRACTICE OR ADVERTISING AS A 
MISDEMEANOR 
 
(a) Any person advertising or holding himself 
or herself out as practicing or entitled to 
practice law or otherwise practicing law who 
is not an active member of the State Bar, or 
otherwise authorized pursuant to statute or 
court rule to practice law in this state at the 
time of doing so, is guilty of a misdemeanor 
punishable by up to one year in a county jail 
or by a fine of up to one thousand dollars 
($1,000), or by both that fine and 
imprisonment. Upon a second or subsequent 
conviction, the person shall be confined in a 
county jail for not less than 90 days, except in 
an unusual case where the interests of justice 
would be served by imposition of a lesser 
sentence or a fine. If the court imposes only a 
fine or a sentence of less than 90 days for a 
second or subsequent conviction under this 
subdivision, the court shall state the reasons 


MR 5.5(b)(2) A lawyer who is not admitted to 
practice in this jurisdiction shall not: 


*     *     * 


(2)  hold out to the public or otherwise 
represent that the lawyer is admitted to 
practice law in this jurisdiction.” 
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for its sentencing choice on the record. 


 
CAL. B&P CODE § 6128(A). DECEIT, 
COLLUSION, DELAY OF SUIT AND IMPROPER 
RECEIPT OF MONEY AS MISDEMEANOR  


“Every attorney is guilty of a misdemeanor 
who either:  
(a) Is guilty of any deceit or collusion, or 
consents to any deceit or collusion, with 
intent to deceive the court or any party.” 


MR 3.3(b) A lawyer who represents a client in 
an adjudicative proceeding and who knows 
that a person intends to engage, is engaging 
or has engaged in criminal or fraudulent 
conduct related to the proceeding shall take 
reasonable remedial measures, including, if 
necessary, disclosure to the tribunal.” 
 
MR 4.1(a) “In the course of representing a 
client a lawyer shall not knowingly: (a) make 
a false statement of material fact or law to a 
third person.” 
 
MR 4.1(b) In the course of representing a 
client a lawyer shall not knowingly: (b) fail to 
disclose a material fact when disclosure is 
necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is 
prohibited by Rule 1.6.” 


 


 
CAL. B&P CODE §6128(B). DECEIT, 
COLLUSION, DELAY OF SUIT AND IMPROPER 
RECEIPT OF MONEY AS MISDEMEANOR  
Every attorney is guilty of a misdemeanor 
who either: 


*     *    * 
(b) Willfully delays his client's suit with a view 
to his own gain. 


 
MR 1.3: Diligence 
 
“A lawyer shall act with reasonable diligence 
and promptness in representing a client.” 


1. Although not directly addressing the 
issues of diligence or promptness, certain 
rules at least indirectly concern the issue 
of delay: 
a. Cal. Rule 3-210 (can test the validity 


of law, rule, or ruling of tribunal only in 
good faith) 


b. Cal. Rule 5-100 (government lawyer 
may not institute criminal charges 
without probable cause) 


c. B&P Code § 6068(c) 
2. Zealous advocacy not expressly required 


in either MR’s or CRPC’s, but case law 
appears to require it. See, e.g., People v. 
Crawford (1968)159 Cal.App.2d 847, 66 
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Cal.Rptr. 527 


 
CAL. B&P CODE § 6128(B). (CONTINUED) 
 


1. Although § 6128(b) does not track the 
language of MR 3.2 (a prohibition on 
willful delay is not the same as an 
affirmative duty to “expedite”), California 
does appear to be concerned with delay 
in litigation. 


 


 
CAL. B&P CODE § 6128(B) (CONTINUED) 


 
MR 4.3: Dealing With Unrepresented 
Person 
“In dealing on behalf of a client with a person 
who is not represented by counsel, a lawyer 
shall not state or imply that the lawyer is 
disinterested. When the lawyer knows or 
reasonably should know that the 
unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall 
make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person, 
other than the advice to secure counsel, if the 
lawyer knows or reasonably should know that 
the interests of such a person are or have a 
reasonable possibility of being in conflict with 
the interests of the client.” 


 
1. In the organizational context, see also 


rule 3-600(D) concerning the lawyer’s 
obligations to the client organization’s 
constituents. 


2. There is, however, no California rule 
remotely related to the second sentence 
of MR 4.3. To the contrary, see Flatt v. 
Superior Court (1994) 9 Cal.4th 275, 885 
P.2d 950, 36 Cal.Rptr.2d 537. 


 
CAL. B&P CODE § 6147 
1. Concerning contingent fee agreements, 


see B&P CODE § 6147 


MR 1.5(c) A fee may be contingent on the 
outcome of the matter for which the service is 
rendered, except in a matter in which a 
contingent fee is prohibited by paragraph (d) 
or other law. A contingent fee agreement 
shall be in a writing signed by the client and 
shall state the method by which the fee is to 
be determined, including the percentage or 
percentages that shall accrue to the lawyer in 
the event of settlement, trial or appeal; 


1. Both California and MR 1.5 require 
contingency fee K to be in a writing, 
“signed by the client.”  Note that this is 
different from most other Model Rules 
written requirements, which require only 
that the client’s consent be “confirmed in 
writing.” See, e.g., MR 1.7(b). 


2. Both B&P Code § 6147(a)(2) and MR 
1.5(c) require an explanation of how costs 
and expenses will affect the recovery. 
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litigation and other expenses to be deducted 
from the recovery; and whether such 
expenses are to be deducted before or after 
the contingent fee is calculated. The 
agreement must clearly notify the client of 
any expenses for which the client will be 
liable whether or not the client is the 
prevailing party. Upon conclusion of a 
contingent fee matter, the lawyer shall 
provide the client with a written statement 
stating the outcome of the matter and, if there 
is a recovery, showing the remittance to the 
client and the method of its determination.” 


3. Only California expressly provides that 
failure to comply with terms of § 6147 
makes the fee K voidable at client’s 
option. § 6147(b) 


4. Section 6147 does not apply to workers 
compensation claims, 6147(c), or 
contingency fees based on the recovery 
of claims between merchants. § 6147.5. 


 
CAL. B&P CODE § 6148 
1. Concerning writing requirement, see B&P 


CODE § 6148 (Fee Contract when fee 
“reasonably foreseeable” to exceed 
$1,000.00) 


2. Concerning communication of change in 
basis or rate of fee, see rule 3-500 
(communication of significant 
developments) (?) 


 
 


MR 1.5(b) The scope of the representation 
and the basis or rate of the fee and expenses 
for which the client will be responsible shall 
be communicated to the client, preferably in 
writing, before or within a reasonable time 
after commencing the representation, except 
when the lawyer will charge a regularly 
represented client on the same basis or rate. 
Any changes in the basis or rate of the fee or 
expenses shall also be communicated to the 
client.” 


1. Concerning writing, California requires it; 
MR 1.5(b) does not (though it is 
“preferable”.) 


2. Concerning communication of change in 
basis or rate fee, see also Severson & 
Werson v. Bolinger (Cal.App. 1991) 235 
Cal.App.3d 1569, 1 Cal.Rptr.2d 531 (firm 
cannot increase fee rate without notice). 


 
CAL. B&P CODE § 6157.3, 6157.4  No 
corresponding California rule or discussion, 
but see: 
 
CAL. B&P CODE §6157.3 ADVERTISEMENTS -- 
DISCLOSURE OF PAYOR OTHER THAN MEMBER  
“Any advertisement made on behalf of a 
member, which is not paid for by the member, 
shall disclose any business relationship, past 


MR 7.2(b) A lawyer shall not give anything of 
value to a person for recommending the 
lawyer's services except that a lawyer may 


(1) pay the reasonable costs of 
advertisements or communications 
permitted by this Rule; 
(2) pay the usual charges of a legal 
service plan or a not-for-profit or qualified 
lawyer referral service. A qualified lawyer 
referral service is a lawyer referral service 


1. CAL. RULE 1-310(A)(4) also provides: 
 


“(A) Neither a member nor a law firm shall 
directly or indirectly share legal fees with 
a person who is not a lawyer, except that: 
*     *     * 
(4) A member may pay a prescribed 
registration, referral, or participation fee to 
a lawyer referral service established, 
sponsored, and operated in accordance 
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or present, between the member and the 
person paying for the advertisement.” 
 
CAL. B&P CODE §6157.4 LAWYER REFERRAL 
SERVICE ADVERTISEMENTS -- NECESSARY 
DISCLOSURES  
“Any advertisement that is created or 
disseminated by a lawyer referral service 
shall disclose whether the attorneys on the 
organization's referral list, panel, or system, 
paid any consideration, other than a 
proportional share of actual cost, to be 
included on that list, panel, or system.” 
 
See also CAL. RULE 1-320 (Financial 
Arrangements With Non-Lawyers), paragraph 
(C), which provides: “A member shall not 
compensate, give, or promise anything of 
value to any representative of the press, 
radio, television, or other communication 
medium in anticipation of or in return for 
publicity of the member, the law firm, or any 
other member as such in a news item, but the 
incidental provision of food or beverage shall 
not of itself violate this rule,” and the 
Discussion, which explains: “Rule 1-320(C) is 
not intended to preclude compensation to the 
communications media in exchange for 
advertising the member’s or law firm’s 
availability for professional employment.” 


that has been approved by an appropriate 
regulatory authority; and 
(3) pay for a law practice in accordance 
with Rule 1.17; and
(4) refer clients to another lawyer or a 
nonlawyer professional pursuant to an 
agreement not otherwise prohibited under 
these Rules that provides for the other 
person to refer clients or customers to the 
lawyer, if 
     (i) the reciprocal referral agreement is 
not exclusive, and 
     (ii) the client is informed of the 
existence and nature of the agreement.


with the State Bar of California’s Minimum 
Standards for a Lawyer Referral Service 
in California.” 


 
2. Rules and Regulations of the State Bar of 


California Pertaining to Lawyer Referral 
Services became effective on 1/1/1997.  
They can be found at Appendix B of 
Publication 250. 


 
CAL. B&P CODE §§ 6175-6177. No 
corresponding California rule or discussion, 
but see Article 10.5 of the State Bar Act, CAL. 
B&P CODE §§ 6175-6177 (“Provision of 


MR 5.7: Responsibilities Regarding Law 
Related Services 
 
(a) A lawyer shall be subject to the Rules 
of Professional Conduct with respect to the 
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Financial Services By Lawyers”). provision of law related services, as defined 
in paragraph (b), if the law related services 
are provided: 


(1) by the lawyer in circumstances that 
are not distinct from the lawyer's provision 
of legal services to clients; or 
(2) in other circumstances by an entity 
controlled by the lawyer individually or 
with others if the lawyer fails to take 
reasonable measures to assure that a 
person obtaining the law related services 
knows that the services are not legal 
services and that the protections of the 
client lawyer relationship do not exist. 


 
CAL. EVIDENCE CODE § 956.5, provides: 
“there is no attorney-client privilege “if the 
lawyer reasonably believes that disclosure of 
any confidential communication relating to the 
representation of a client is necessary to 
prevent the client from committing a criminal 
act that the lawyer believes is likely to result 
in death or substantial bodily harm.” 


 
MR 1.6(b) A lawyer may reveal information 
relating to the representation of a client to the 
extent the lawyer reasonably believes 
necessary: 


(1) to prevent reasonably certain death or 
substantial bodily harm; 
(2) to secure legal advice about the 
lawyer's compliance with these Rules; 
(3) to establish a claim or defense on 
behalf of the lawyer in a controversy 
between the lawyer and the client, to 
establish a defense to a criminal charge 
or civil claim against the lawyer based 
upon conduct in which the client was 
involved, or to respond to allegations in 
any proceeding concerning the lawyer's 
representation of the client; or 
(4) to comply with other law or a court 
order.” 


 
1. The State Bar on three occasions 


requested that the Supreme Court adopt 
Cal. Rule 3-100 (Proposed), which 
would have created a bodily harm 
exception to the duty, but the court 
rejected the request each time. 


2. Consider also AB 1101, before the 
legislature in 2003, which would amend 
B&P Code § 6068(e) to allow a lawyer to 
disclose confidential client information to 
prevent a crime reasonably likely to result 
in death or serious bodily injury. 


3. The ABA House of Delegates rejected 
Ethics 2000’s proposed exception 
allowing a lawyer to disclose a client’s 
criminal fraud “reasonably certain to result 
in substantial injury to the financial 
interests or property of another and in 
furtherance of which the client has used 
or is using the lawyer’s services.” 
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CAL. PROBATE CODE § 21350 (“Instrument 
Making Donative Transfer to Draftor of 
Instrument Is Invalid”) and sections following. 
 
CAL. B&P CODE § 6103.6, violation of 
Probate Code § 21350 et seq. is a ground for 
discipline. 
 
 
 
 


 
MR 1.8(c) A lawyer shall not solicit any 
substantial gift from a client, including a 
testamentary gift, or prepare on behalf of a 
client an instrument giving the lawyer or a 
person related to the lawyer any substantial 
gift unless the lawyer or other recipient of the 
gift is related to the client. For purposes of 
this paragraph, related persons include a 
spouse, child, grandchild, parent, 
grandparent or other relative or individual with 
whom the lawyer or the client maintains a 
close, familial relationship.” 


 
1. See also CAL. RULE 4-400. Gifts From 


Client, which provides “A member shall 
not induce a client to make a substantial 
gift, including a testamentary gift, to the 
member or to the member's parent, child, 
sibling, or spouse, except where the client 
is related to the member.” 
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CAL. RULE 13.3 OF THE RULES AND 
REGULATIONS PERTAINING TO LAWYER 
REFERRAL SERVICES (Appendix B to 
Publication 250), which provides: 
 
“13.3 No referral shall be made which violates 
any provision of the State Bar Act or Rules of 
Professional Conduct, including, but not 
limited to, restrictions against unlawful 
solicitation and false and misleading 
advertising.” 


 
MR 7.3(d) Notwithstanding the prohibitions in 
paragraph (a), a lawyer may participate with a 
prepaid or group legal service plan operated 
by an organization not owned or directed by 
the lawyer that uses in person or telephone 
contact to solicit memberships or 
subscriptions for the plan from persons who 
are not known to need legal services in a 
particular matter covered by the plan.” 


 


 
CALIFORNIA CONSTITUTION, ART. VI, § 18(M), 
which provides: “The Supreme Court shall 
make rules for the conduct of judges both on 
and off the bench, and for judicial candidates 
in the conduct of their campaigns. These 
rules shall be referred to as the Code of 
Judicial Ethics.” 


 
MR 8.2(b) A lawyer who is a candidate for 
judicial office shall comply with the applicable 
provisions of the Code of Judicial Conduct.” 


 
1. The California Supreme Court adopted 


the California Code of Judicial Ethics on 
1/15/96. 
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====================================== 


Section 1.  Message to Interested Persons: 
====================================== 


At its June 16, 2006 meeting, the State Bar's Board Committee on Regulation, Admissions & Discipline Oversight (RAD) 


approved an initial group of twenty-seven (27) proposed new and amended Rules of Professional Conduct of the State 


Bar of California, developed by the Commission for the Revision of the Rules of Professional Conduct, for a 120-day 


public comment circulation.  The public comment deadline for this initial group of rules is October 16, 2006. 


  


This group of proposed amendments is the first of four public comment groups that will be distributed through 2008.  In 


addition, it is anticipated that a public hearing will be conducted for each of the four public comment groups.  A public 


hearing for this first public comment group is tentatively planned for the State Bar Annual Meeting in Monterey on 


Saturday, October 7th. 


  


======================================== 


Section 2.  System Requirements 


======================================== 


Windows XP, Windows ME, Windows 98, Windows 98SE, Windows 2000 and Windows NT 4.0.   


Adobe Reader 7.x or better  (To download the latest version of Adobe Reader Version 7.08, click here) 
For proper operation the computer needs to have Auto Insert Notification enabled, as all Windows computers do by 


default. 


 


==================================== 


Section 3.  General Instructions 
==================================== 


FOR THOSE ACCESSING FILES VIA CD:  


If you would like to copy files onto your hard drive in order to access the documents without a CD, go back to the menu 


and click on the fourth button, which allows you to view the files with Explorer.  There you will find a zip application  


named “Discussion Draft”.  Double-click on it. (See Section 4. Accessing Files) 


 



http://ardownload.adobe.com/pub/adobe/reader/win/7x/7.0.8/enu/AdbeRdr708_en_US.exe





FOR THOSE ACCESSING FILES VIA E-MAIL ATTACHMENT: 
Attached you will find a zip file containing the State Bar's Request for Public Comment Discussion Draft (PDF file) and 
word processing files of each of the 27 proposed rules.  If you choose to print the PDF Discussion Draft, please note that 
it is 167 pages long.  (For online viewing and to properly utilize the links between the PDF document and the various word 
processing files, you must follow instructions below.  See Section 4. Accessing Files) 
 
==================================== 
Section 4.  Accessing Files 
==================================== 


INSTALLATION 
1) Double-click on the zip file called “Discussion Draft” zip application.   


       
This should launch a program which will automatically create and extract files into a folder called:  “C:\Rules 
Discussion Draft”.  (If you are asked whether you would like to “Extract All” or “Run”, select “RUN.” ) 
2) The file "Discussion Draft Document” should start up.   
3) Once the PDF file opens, you should now be able to use the icon links in the "Table of Contents/Cross 


Reference Chart" found at Part III of the Discussion Draft to access the word processing texts of the clean 
versions of the proposed rules.  The rules will open in your internet browser but can be copied and pasted into 
either WORD or WordPerfect.  If you experience trouble viewing the word documents in your web browser, you 
can go to the “word” folder located inside of the “C:\Rules Discussion Draft” folder that you have created and 
find the document there.   


 


 
 


 
LAUNCHING THE DOCUMENT WITHOUT REINSTALLING AGAIN 
After you have run the extraction program once, you DO NOT need to do it again.  In order to launch the file just go 
to your C:\Rules Discussion Draft, and double-click on “Discussion Draft Document.”   


 
 
UNINSTALLATION 
To remove all files all you need to do is delete the folder   “C:\Rules Discussion Draft” 







==================================== 
Section 5.  Support 
==================================== 
If you experience problems viewing files, you should check to see if you are running the latest version of Adobe Reader 


and the latest version of your internet web browser.  This may remedy the problem. 


  


If you have any questions, or concerns, or wish to have a CD copy of these files mailed to you, please contact Angela 


Chang via email or by calling her at 415-538-2116.  We hope you find this new electronic comment package helpful in 


your review and comment on these proposals. 


  


==================================== 
Section 6.  Troubleshooting/Frequently Asked Questions 
==================================== 
Question 1:   I have already extracted the files but where are they?  Also, do I need to run the zip extraction application 
every time I want to access these documents? 
 
Answer to Question 1:   No, you do not have to run the extraction program more than once.  If you ran the extraction 
program once, then you can find the extracted files in your  “C:\Rules Discussion Draft” folder.  The extraction program 
automatically creates this new folder and places the files in it. To view the main rules document, open “C:\Rules 
Discussion Draft\Discussion Draft.pdf”   
 
 
Question 2:   I have a version of Adobe Reader but I don’t think it is Adobe Reader 7.0 and I can’t upgrade at this time.  
Am I able to view the document? 
 
Answer to Question 2:   Yes, as long as you have Adobe Reader 5.x or better, you will be able to view the main document 
however, some of the links to the Word version of the proposed rules may not work.  The proposed rules can still be 
viewed in Word format if you go to the  “C:\Rules Discussion Draft\word” folder.  (See  Section 4: Accessing Files, 
Installation, Step 3)  In this folder, the file type of the individual rule files will be HTML and the application icon will be your 
internet browser (such as Microsoft Internet Explorer).  Opening a file will launch your internet browser and the text of a 
rule can be copied from there and pasted into either a WORD or WordPerfect document for editing.   


  



mailto:angela.chang@calbar.ca.gov
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