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Rule 1.4.1 Insurance Disclosure 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

4 COPRAC A Yes  COPRAC supports the adoption of Proposed 
Rule 1.4.1 and the Comments to the Rule. 

No response required. 

3 HALT, Inc. – An 
Organization of Americans 
for Legal Reform 

A Yes  HALT believes that all lawyers who offer their 
services to the general public should be 
required to carry adequate malpractice 
insurance.  Proposed Rule 1.4.1 is an 
important step toward that objective and 
thanks the RRC for beginning to address the 
problem of uninsured and inadequately 
covered attorneys. 
 
HALT believes there is a better approach 
reflected by the Oregon system of universal 
coverage and urges the RRC and the BOGs 
to monitor the effectiveness of the new 
disclosure requirements, and to consider a 
universal coverage system, similar to that 
which has proven effective in Oregon. 

No response required.  

5 Office of Chief Trial Counsel 
(“OCTC”) 

A   OCTC believes Comments 4 and 5 are more 
appropriate for treatises, law review articles, 
and ethics opinions. 

As the Commission has noted with respect to other 
Rules, the comments are an important part of the 
Rules modeled on the ABA Model Rules, providing 
clarification of the black letter and guidance to 
lawyers on how to be in compliance with their 
professional obligations. 

2 Rozner, Maurice D No  This is not a smart rule most likely pushed by 
large firms to drive the sole practitioner out of 

The Commission does not agree.  The insurance 
disclosure rule, Rule 3-410, was approved by the 

                                            
1 A = AGREE with proposed Rule  D = DISAGREE with proposed Rule M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL =_5_     Agree = _4_ 
                        Disagree = _1_ 
                        Modify = __ 
            NI = _0_ 
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Rule 1.4.1 Insurance Disclosure 
[Sorted by Commenter] 

No. Commenter Position1 
Comment 
on Behalf 
of Group? 

Rule  
Paragraph Comment RRC Response 

business. 
 
Disclosure to client is no indication of 
competence. 

Supreme Court and is currently operative.  The 
proposed rule continues the current rule with several 
revisions.  

1 San Diego County Bar 
Association Legal Ethics 
Committee 

A Yes  We approve the new rule in its entirety. No response required. 

       

       

 
 

TOTAL =_5_     Agree = _4_ 
                        Disagree = _1_ 
                        Modify = __ 
            NI = _0_ 
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Rule 1.4.1:  Disclosure of Professional Liability Insurance 
(Commission’s Proposed Rule – Clean Version) 

 
 
(a) A lawyer who knows or should know that he or she does not have 

professional liability insurance shall inform a client in writing, at the 
time of the client's engagement of the lawyer, that the lawyer does not 
have professional liability insurance whenever it is reasonably 
foreseeable that the total amount of the lawyer's legal representation of 
the client in the matter will exceed four hours. 

 
(b) If a lawyer does not provide the notice required under paragraph (a) at 

the time of a client's engagement of the lawyer, and the lawyer 
subsequently knows or should know that he or she no longer has 
professional liability insurance during the representation of the client, 
the lawyer shall inform the client in writing within thirty days of the date 
that the lawyer knows or should know that he or she no longer has 
professional liability insurance. 

 
(c) This Rule does not apply to a lawyer who is employed as a 

government lawyer or in-house counsel when that lawyer is 
representing or providing legal advice to a client in that capacity, or to 
a court-appointed lawyer in a criminal or civil action or proceeding with 
respect to the matter in which the lawyer has been appointed. 

 
(d) This Rule does not apply to legal services rendered in an emergency 

to avoid foreseeable prejudice to the rights or interests of the client. 
 
(e) This Rule does not apply where the lawyer has previously advised the 

client under paragraph (a) or (b) that the lawyer does not have 
professional liability insurance. 

 
 

COMMENT 
 
[1] The disclosure obligation imposed by Paragraph (a) applies with 

respect to new clients and new engagements with returning clients. 
 
[2] A lawyer may use the following language in making the disclosure 

required by paragraph (a), and may include that language in a written 
fee agreement with the client or in a separate writing: 

 
 “Pursuant to California Rule of Professional Conduct 1.4.1, I am 

informing you in writing that I do not have professional liability 
insurance.” 

 
[3] A lawyer may use the following language in making the disclosure 

required by paragraph (b): 
 
 “Pursuant to California Rule of Professional Conduct 1.4.1, I am 

informing you in writing that I no longer have professional liability 
insurance.” 

 
[4] Paragraph (c) in part provides an exemption for a “government lawyer 

or in-house counsel when that lawyer is representing or providing legal 
advice to a client in that capacity.”  The basis of both exemptions is 
essentially the same.  The purpose of this Rule is to provide 
information directly to a client if a lawyer is not covered by professional 
liability insurance.  If a lawyer is employed directly by and provides 
legal services directly for a private entity or a federal, state or local 
governmental entity, that entity presumably knows whether the lawyer 
is or is not covered by professional liability insurance.  The exemptions 
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for government lawyers and in-house counsels are limited to situations 
involving direct employment and representation, and do not, for 
example, apply to outside counsel for a private or governmental entity, 
or to counsel retained by an insurer to represent an insured.  

 
[5] Paragraph (c) also provides an exemption for “a court-appointed 

lawyer in a criminal or civil action or proceeding with respect to the 
matter in which the lawyer has been appointed.”  A lawyer must 
provide notification in all other actions and proceedings as required by 
paragraphs (a) and (b).   
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Rule 1.4.1:  Disclosure of Professional Liability Insurance

(Commission’s Proposed Rule – Clean Version)

(a)
A lawyer who knows or should know that he or she does not have professional liability insurance shall inform a client in writing, at the time of the client's engagement of the lawyer, that the lawyer does not have professional liability insurance whenever it is reasonably foreseeable that the total amount of the lawyer's legal representation of the client in the matter will exceed four hours.


(b)
If a lawyer does not provide the notice required under paragraph (a) at the time of a client's engagement of the lawyer, and the lawyer subsequently knows or should know that he or she no longer has professional liability insurance during the representation of the client, the lawyer shall inform the client in writing within thirty days of the date that the lawyer knows or should know that he or she no longer has professional liability insurance.


(c)
This Rule does not apply to a lawyer who is employed as a government lawyer or in-house counsel when that lawyer is representing or providing legal advice to a client in that capacity, or to a court-appointed lawyer in a criminal or civil action or proceeding with respect to the matter in which the lawyer has been appointed.


(d)
This Rule does not apply to legal services rendered in an emergency to avoid foreseeable prejudice to the rights or interests of the client.


(e)
This Rule does not apply where the lawyer has previously advised the client under paragraph (a) or (b) that the lawyer does not have professional liability insurance.

COMMENT


[1]
The disclosure obligation imposed by Paragraph (a) applies with respect to new clients and new engagements with returning clients.


[2]
A lawyer may use the following language in making the disclosure required by paragraph (a), and may include that language in a written fee agreement with the client or in a separate writing:



“Pursuant to California Rule of Professional Conduct 1.4.1, I am informing you in writing that I do not have professional liability insurance.”


[3]
A lawyer may use the following language in making the disclosure required by paragraph (b):



“Pursuant to California Rule of Professional Conduct 1.4.1, I am informing you in writing that I no longer have professional liability insurance.”


[4]
Paragraph (c) in part provides an exemption for a “government lawyer or in-house counsel when that lawyer is representing or providing legal advice to a client in that capacity.”  The basis of both exemptions is essentially the same.  The purpose of this Rule is to provide information directly to a client if a lawyer is not covered by professional liability insurance.  If a lawyer is employed directly by and provides legal services directly for a private entity or a federal, state or local governmental entity, that entity presumably knows whether the lawyer is or is not covered by professional liability insurance.  The exemptions for government lawyers and in-house counsels are limited to situations involving direct employment and representation, and do not, for example, apply to outside counsel for a private or governmental entity, or to counsel retained by an insurer to represent an insured. 


[5]
Paragraph (c) also provides an exemption for “a court-appointed lawyer in a criminal or civil action or proceeding with respect to the matter in which the lawyer has been appointed.”  A lawyer must provide notification in all other actions and proceedings as required by paragraphs (a) and (b).  
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