PROPOSED RULES OF PROFESSIONAL CONDUCT

(Adopted by the Board of Governors on July 24, 2010 and September 22, 2010. Rules of Professional Conduct must be approved by
the Supreme Court of California in order to become operative. These rules have not been approved by the Supreme Court.)

Rule 1.0 Purpose and Scope of the Rules
of Professional Conduct

@ Purpose: The purposes of the following
Rules are:

@ To protect the public;
2 To protect the interests of clients;

3 To protect the integrity of the legal
system and to promote the
administration of justice; and

4) To promote respect for, and
confidence in, the legal profession.

(b) Scope of the Rules:

@ These Rules, together with any
standards adopted by the Board of
Governors of the State Bar of
California pursuant to these Rules,
regulate the conduct of lawyers and
are binding upon all members of
the State Bar and all other lawyers
practicing law in this state.

2 A willful violation of these Rules is a
basis for discipline.

3 Nothing in these Rules or the
comments to the Rules is intended
to enlarge or to restrict the law
regarding the liability of lawyers to
others.

(©) Comments: The comments following the
Rules do not add obligations to the Rules
but provide guidance for their interpretation
and for acting in compliance with the Rules.

(d) Title: These Rules are the “California Rules
of Professional Conduct.”

Comment

[1] The Rules of Professional Conduct are
Rules of the Supreme Court of California regulating
lawyer conduct in this state. See In re Attorney
Discipline System (1998) 19 Cal.4th 582, 593-597
[79 Cal.Rptr.2d 836]; Howard v. Babcock (1993) 6
Cal.4th 409, 418 [25 Cal.Rptr.2d 80]. The Rules
have been adopted by the Board of Governors of
the State Bar of California and approved by the

Supreme Court pursuant to Business and
Professions Code sections 6076 and 6077. The
Supreme Court of California has inherent power to
regulate the practice of law in California, including
the power to admit and discipline lawyers practicing
in this jurisdiction. Hustedt v. Workers' Comp.
Appeals Bd. (1981) 30 Cal.3d 329, 336 [178
Cal.Rptr. 801]; Santa Clara County Counsel
Attorneys Association v. Woodside (1994) 7 Cal.4th
525, 542-543 [28 Cal.Rptr.2d 617]; and see
Business and Professions Code section 6100.

[2] The Rules are designed to provide
guidance to lawyers and to provide a structure for
regulating conduct through discipline. See Ames v.
State Bar (1973) 8 Cal.3d 910 [106 Cal.Rptr. 489].
Therefore, failure to comply with an obligation or
prohibition imposed by a rule is a basis for invoking
the disciplinary process. Because the Rules are not
designed to be a basis for civil liability, a violation of
a rule does not itself give rise to a cause of action
for enforcement of a rule or for damages caused by
failure to comply with the rule. Stanley v. Richmond
(1995) 35 Cal.App.4th 1070, 1097 [41 Cal.Rptr.2d
768]; Noble v. Sears Roebuck & Co. (1973) 33
Cal.App.3d 654, 658 [109 Cal.Rptr. 269]; Wilhelm v.
Pray, Price, Wililams & Russell (1986) 186
Cal.App.3d 1324, 1333 [231 Cal.Rptr. 355].
Nevertheless, a lawyer's violation of a rule may be
evidence of breach of a lawyer's fiduciary or other
substantive legal duty in a non-disciplinary context.
See, Stanley v. Richmond, supra, 35 Cal.App.4th
1070, 1086 [41 Cal.Rptr.2d 768]; Mirabito v.
Liccardo (1992) 4 Cal.App.4th 41, 44 [5 Cal.Rptr.2d
571]. A violation of the rule may have other non-
disciplinary consequences. See e.g., Klemm v.
Superior Court (1977) 75 Cal.App.3d 893 [142
Cal.Rptr. 509] (disqualification); Academy of
California Optometrists, Inc. v. Superior Court
(1975) 51 Cal.App.3d 999 [124 Cal.Rptr. 668] (duty
to return client files); Fletcher v. Davis (2004) 33
Cal.4ath 61 [14 Cal.Rptr.3d 58] (enforcement of
attorney's lien); Chambers v. Kay (2002) 29 Cal.4th
142 [126 Cal.Rptr.2d 536] (enforcement of fee
sharing agreement); Chronometrics, Inc. v. Sysgen,
Inc. (1980) 110 Cal.App.3d 597 [168 Cal.Rptr. 196]
(communication with represented party).

[3] These Rules are not the sole basis of
lawyer regulation. Lawyers authorized to practice
law in California are also bound by applicable law
including the State Bar Act (Business and
Professions Code section 6000 et. seq.), other
statutes, rules of court, and the opinions of
California courts.  Although not binding, issued
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opinions of ethics committees in California should
be consulted for guidance on proper professional
conduct. Ethics opinions of other bar associations
may also be considered to the extent they relate to
rules and laws that are consistent with the rules and
laws of California.

[4] Under paragraph (b)(2), a willful violation of
a rule does not require that the lawyer intend to
violate the rule. Phillips v. State Bar (1989) 49
Cal.3d 944, 952 [264 Cal.Rptr. 346]; and see
Business and Professions Code section 6077.

[5] For the disciplinary authority of this state
and choice of law, see Rule 8.5.

Rule 1.0.1 Terminology

€) “Belief” or “believes” means that the
person involved actually supposes the fact
in question to be true. A person’s belief
may be inferred from circumstances.

(b) [Reserved]

(c) “Firm” or “law firm” means a law
partnership; a professional law corporation;
a sole proprietorship or an association
engaged in the practice of law; or lawyers
employed in a legal services organization
or in the legal department, division or office
of a corporation, of a government
organization, or of another organization.

(d) “Fraud” or “fraudulent” means conduct that
is fraudulent under the law of the
applicable jurisdiction and has a purpose
to deceive.

(e) “Informed consent” means a person’s
agreement to a proposed course of
conduct after the lawyer has
communicated and explained (i) the
relevant circumstances and (ii) the actual
and reasonably foreseeable material risks
of the proposed conduct and, where
appropriate, the reasonably available
alternatives to the proposed conduct.

(e-1) “Informed written consent” means that the
disclosures and the consent required by
paragraph (e) must be in writing.

(e-2)

(f)

(9)

(9-1)

(h)

0

(k)

()

(m)

“Information protected by Business and
Professions Code section 6068(e)” is
defined in Rule 1.6, Comments [3] — [6].

“Knowingly,” “known,” or “knows” means
actual knowledge of the fact in question. A
person’s knowledge may be inferred from
circumstances.

“Partner” means a member of a
partnership, a shareholder in a law firm
organized as a professional corporation, or
a member of an association authorized to
practice law.

“Person” means a natural person or an
organization.

“Reasonable” or “reasonably” when used
in relation to conduct by a lawyer means
the conduct of a reasonably prudent and
competent lawyer.

“Reasonable  belief” or “reasonably
believes” when used in reference to a
lawyer means that the lawyer believes the
matter in question and that the
circumstances are such that the belief is
reasonable.

“Reasonably should know” when used in
reference to a lawyer means that a lawyer
of reasonable prudence and competence
would ascertain the matter in question.

“Screened” means the isolation of a lawyer
from any participation in a matter, including
the timely imposition of procedures within a
law firm that are adequate under the
circumstances (i) to protect information
that the isolated lawyer is obligated to
protect under these Rules or other law;
and (ii) to protect against other law firm
lawyers and non-lawyer  personnel
communicating with the lawyer with
respect to the matter.

“Substantial” when used in reference to
degree or extent means a material matter
of clear and weighty importance.

“Tribunal” means: (i) a court, an arbitrator,
or an administrative law judge acting in an
adjudicative capacity and authorized to
make a decision that can be binding on the
parties involved; or (ii) a special master or
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other person to whom a court refers one or
more issues and whose decision or
recommendation can be binding on the
parties if approved by the court.

(n) “Writing” or “written” has the meaning
stated in Evidence Code section 250. A
“signed” writing includes an electronic
sound, symbol, or process attached to or
logically associated with a writing and
executed, inserted, or adopted by or at the
direction of a person with the intent to sign
the writing.

Comment
Firm or Law Firm

[1] Whether two or more lawyers constitute a
law firm can depend on the specific facts. For
example, two practitioners who share office space
and occasionally consult or assist each other
ordinarily would not be regarded as constituting a
law firm. However, if they present themselves to
the public in a way that suggests that they are a
law firm or conduct themselves as a law firm, they
may be regarded as a law firm for purposes of
these Rules. The terms of any formal agreement
between associated lawyers are relevant in
determining whether they are a firm, as is the fact
that they have mutual access to information
concerning the clients they serve. Furthermore, it
is relevant in doubtful cases to consider the
underlying purpose of the rule that is involved.

[2] Whether a lawyer who is denominated as
“of counsel” should be deemed a member of a law
firm will also depend on the specific facts. The
term “of counsel” implies that the lawyer so
designated has a relationship with the law firm,
other than as a partner or associate, or officer or
shareholder, that is close, personal, continuous,
and regular. Thus, to the extent the relationship
between a law firm and a lawyer is sufficiently
“close, personal, regular and continuous,” such that
the lawyer is held out to the public as “of counsel”
for the law firm, the relationship of the law firm and
“of counsel” lawyer will be considered a single firm
for purposes of disqualification. See, e.g., People
ex rel. Department of Corporations v. Speedee Oil
Change Systems, Inc. (1999) 20 Cal.4th 1135 [86
Cal.Rptr.2d 816]. On the other hand, even when a
lawyer has associated as “of counsel” with another
lawyer and is providing extensive legal services on
a matter, they will not necessarily be considered

the same law firm for purposes of dividing fees
under Rule 1.5.1 where, for example, they both
continue to maintain independent law practices
with separate identities, separate addresses of
record with the State Bar, and separate clients,
expenses, and liabilities. See, e.g., Chambers v.
Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536].
Whether a lawyer should be deemed a member of
a law firm when denominated as “special counsel”,
or by another term having no commonly
understood definition, also will depend on the
specific facts.

[3] Similar questions can also arise with
respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the
organization, the entire organization or different
components of it may constitute a firm or firms for
purposes of these Rules.

[4] This Rule does not authorize any person or
entity to engage in the practice of law in this state
except as otherwise permitted by law.

Fraud

[5] When used in these Rules, the terms
“fraud” or “fraudulent” refer to conduct that is
characterized as such under the law of the
applicable jurisdiction and has a purpose to
deceive. This does not include merely negligent
misrepresentation or negligent failure to apprise
another of relevant information. For purposes of
these Rules, it is not necessary that anyone has
suffered damages or relied on the
misrepresentation or failure to inform.

Informed Consent and Informed Written Consent

[6] Many of the rules require a lawyer to
obtain the informed consent of a client or other
person (e.g., a former client or, under certain
circumstances, a prospective client) before
accepting or continuing representation or pursuing
a course of conduct. Other rules require a lawyer
to obtain informed written consent. Compare, for
example, Rules 1.2(c) and 1.6(a) (informed
consent) with Rules 1.7, 1.8.1 and 1.9 (informed
written consent). The communication necessary to
obtain such consent will vary according to the rule
involved and the circumstances giving rise to the
need to obtain consent. The lawyer must make
reasonable efforts to ensure that the client or other
person  possesses information  reasonably
adequate to make an informed decision. In any
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event, this will require communication that includes
a disclosure of the facts and circumstances giving
rise to the situation, any explanation reasonably
necessary to inform the client or other person of
the material advantages and disadvantages of the
proposed course of conduct, and a discussion of
the client’s or other person’s reasonably available
options and alternatives. In determining whether
the information and explanation provided are
reasonably adequate, relevant factors include
whether the client or other person is experienced in
legal matters generally and in making decisions of
the type involved, and whether the client or other
person is independently represented by other
counsel in giving the consent.

[7] Obtaining informed consent will usually
require an affirmative response by the client or
other person. In general, a lawyer may not
assume consent from a client’'s or other person’s
silence. However, except where the standard is
one of informed written consent, consent may be
inferred from the conduct of a client or other person
who has reasonably adequate information about
the matter. See paragraph (n) for the definition of
“writing” and “written”.

Screened

[8] This definition applies to situations where
screening of a personally prohibited lawyer is
permitted to remove imputation of a conflict of
interest under Rules 1.11 or 1.12.

[9] The purpose of screening is to assure the
affected client, former client, or prospective client
that confidential information known by the
personally prohibited lawyer is neither disclosed to
other law firm lawyers or non-lawyer personnel nor
used to the detriment of the person to whom the
duty of confidentiality is owed. The personally
prohibited lawyer shall acknowledge the obligation
not to communicate with any of the other lawyers
and non-lawyer personnel in the law firm with
respect to the matter. Similarly, other lawyers and
non-lawyer personnel in the law firm who are
working on the matter promptly shall be informed
that the screening is in place and that they may not
communicate with the personally prohibited lawyer
with respect to the matter. Additional screening
measures that are appropriate for the particular
matter will depend on the circumstances. To
implement, reinforce and remind all affected law
firm personnel of the presence of the screening, it
may be appropriate for the law firm to undertake

such procedures as a written undertaking by the
personally prohibited lawyer to avoid any
communication with other law firm personnel and
any contact with any law firm files or other
materials relating to the matter, written notice and
instructions to all other law firm personnel
forbidding any communication with the personally
prohibited lawyer relating to the matter, denial of
access by that lawyer to law firm files or other
materials relating to the matter, and periodic
reminders of the screen to the personally
prohibited lawyer and all other law firm personnel.

[10] In order to be effective, screening measures
must be implemented as soon as practical after a
lawyer or law firm knows or reasonably should know
that there is a need for screening.

Tribunal

[11] This definition is limited to courts and
their equivalent in order to distinguish the special
and heightened duties that lawyers owe to courts
from the important but more limited duties of
honesty and integrity that a lawyer owes when
acting as an advocate before a legislative body
or administrative agency. Compare Rule 3.3 to
Rule 3.9.

Writing and Written

[12] These Rules utilize California’s statutory
definition to avoid confusion by California lawyers
familiar with it. It is substantially the same as the
definitions in the ABA Model Rules and most other
jurisdictions.

CHAPTER 1.
LAWYER-CLIENT RELATIONSHIP
Rule 1.1 Competence
@ A lawyer shall not intentionally, recklessly,

or repeatedly fail to perform legal services
with competence.

(b) For purposes of this Rule, “competence” in
any legal service shall mean to apply the 1)
diligence, 2) learning and skill, and 3)
mental, emotional, and physical ability
reasonably necessary for the performance
of such service.
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(©) If a lawyer does not have sufficient learning
and skill when the legal services are
undertaken, the lawyer may nonetheless
provide competent representation by 1)
associating with or, where appropriate,
professionally consulting another lawyer
whom the lawyer reasonably believes to be
competent, 2) acquiring sufficient learning
and skill before performance is required, or
3) referring the matter to another lawyer
whom the lawyer reasonably believes to be

competent.
Comment
[1] It is the duty of every lawyer to provide

competent legal services to the client.

[2] Competence under paragraph (b) includes
the obligation to act with reasonable diligence on
behalf of a client. This includes pursuing a matter
on behalf of a client by taking lawful and ethical
measures required to advance the client's cause or
objectives. A lawyer must also act with commitment
and dedication to the interests of the client and with
zeal in advocacy on the client's behalf. A lawyer is
not bound, however, to press for every advantage
that might be realized for a client. For example, a
lawyer may exercise professional discretion in
determining the means by which a matter should be
pursued. See Rules 1.2 and 1.4. The lawyer’'s duty
to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all
persons involved in the legal process with courtesy
and respect.

[3] It is a violation of this Rule if a lawyer
accepts employment or continues representation in
a matter as to which the lawyer knows or reasonably
should know that the lawyer does not have, or will
not acquire before performance is required,
sufficient time, resources, and ability to perform the
legal services with competence. It is also a violation
of this Rule if a lawyer repeatedly accepts
employment or continues representation in a matter
when the lawyer does not have, or will not acquire
before performance is required, sufficient time,
resources, and ability to perform the legal services
with competence.

[4] In an emergency a lawyer may give advice
or assistance in a matter in which the lawyer does
not have the skill ordinarily required where referral to
or consultation or association with another lawyer
would be impractical. Even in an emergency,

however, assistance should be limited to that
reasonably necessary in the circumstances.

[5] A lawyer may accept representation where
the requisite level of competence can be achieved
by reasonable preparation. This provision applies to
lawyers generally, including a lawyer who is
appointed as counsel for an unrepresented person.
See also Rule 6.2

[6] This Rule does not apply to a single act of
negligent conduct or a single mistake in a particular
matter.

[7] This Rule addresses only a lawyer's
responsibility for his or her own professional
competence. See Rules 5.1(b) and 5.3(b) with
respect to a lawyer's disciplinary responsibility for
supervising subordinate lawyers and nonlawyers.

Rule 1.2 Scope of Representation and
Allocation of Authority Between Client and
Lawyer

€)) Subject to paragraphs (c) and (d), a lawyer
shall abide by a client's decisions
concerning the objectives of representation
and, as required by Rule 1.4, shall consult
with the client as to the means by which
they are to be pursued. A lawyer may take
such action on behalf of the client as is
impliedly authorized to carry out the
representation. A lawyer shall abide by a
client's decision whether to settle a matter.
Except as otherwise provided by law in a
criminal case, the lawyer shall abide by the
client's decision, after consultation with the
lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will
testify.

(b) A lawyer's representation of a client,
including representation by appointment,
does not constitute an endorsement of the
client's political, economic, social or moral
views or activities.

(c) A lawyer may limit the scope of the
representation if the limitation is reasonable
under the circumstances and the client
gives informed consent.

(d) (D) A lawyer shall not counsel a client

to engage, or assist a client in
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conduct that the lawyer knows is
criminal, fraudulent, or a violation of
any law, rule, or ruling of a tribunal.

2 Notwithstanding paragraph (d)(1), a
lawyer may discuss the legal
consequences of any proposed
course of conduct with a client and
may counsel or assist a client to
make a good faith effort to
determine the validity, scope,
meaning or application of a law,
rule, or ruling of a tribunal.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the
ultimate authority to determine the purposes to be
served by legal representation, within the limits
imposed by law and the lawyer's professional
obligations. See e.g., Cal. Constitution Article I,
section 16; Penal Code section 1018. A lawyer is
not authorized merely by virtue of the lawyer's
retention by a client, to impair the client's
substantial rights or the client's claim itself. Blanton
v. Womancare, Inc. (1985) 38 Cal.3d 396, 404 [212
Cal.Rptr. 151, 156].) Accordingly, the decisions
specified in paragraph (a), such as whether to
settle a civil matter or waive a jury trial in a civil
matter, must also be made by the client. See Rule
1.4(c) for the lawyer's duty to communicate with
the client about such decisions. With respect to
the means by which the client's objectives are to
be pursued, the lawyer shall consult with the client
as required by Rule 1.4(a)(2) and may take such
action as is impliedly authorized to carry out the
representation. See Rule 1.14 and Comment [4] of
this Rule.

[2] On occasion, however, a lawyer and a
client may disagree about the means to be used to
accomplish the client's objectives. Clients normally
defer to the special knowledge and skill of their
lawyer with respect to the means to be used to
accomplish their objectives, particularly with
respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client
regarding such questions as the expense to be
incurred and concern for third persons who might
be adversely affected. Because of the varied
nature of the matters about which a lawyer and
client might disagree and because the actions in
guestion may implicate the interests of a tribunal or

other persons, this Rule does not prescribe how
such disagreements are to be resolved. Other law,
however, may be applicable and should be
consulted by the lawyer. The lawyer should also
consult with the client and seek a mutually
acceptable resolution of the disagreement. If such
efforts are unavailing and the lawyer has a
fundamental disagreement with the client, the
lawyer may withdraw from the representation. See
Rule 1.16(b). Conversely, the client may resolve
the disagreement by discharging the lawyer. See
Rule 1.16(a)(3).

[3] At the outset of, or during a representation,
the client may authorize the lawyer to take specific
action on the client's behalf without further
consultation. Absent a material change in
circumstances and subject to Rule 1.4, a lawyer
may rely on such an advance authorization. The
client may, however, revoke such authority at any
time.

[4] In a case in which the client appears to be
suffering diminished capacity, the lawyer's duty to
abide by the client's decisions is to be guided by
reference to Rule 1.14.

Independence from Client's Views or Activities

[5] Legal representation should not be denied
to people who are unable to afford legal services,
or whose cause is controversial or the subject of
popular disapproval. By the same token,
representing a client does not constitute approval
of the client's views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a
lawyer may be limited by agreement with the client
or by the terms under which the lawyer's services
are made available to the client. When a lawyer
has been retained by an insurer to represent an
insured, for example, the representation may be
limited to matters related to the insurance
coverage. A limited representation may be
appropriate because the client has limited
objectives for the representation. In addition, the
terms upon which representation is undertaken
may exclude specific means that might otherwise
be used to accomplish the client's objectives.
Such limitations may exclude actions that the client
thinks are too costly or that the lawyer regards as
imprudent.
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[7] Although this Rule affords the lawyer and
client substantial latitude to limit the representation,
the limitaton must be reasonable under the
circumstances. If, for example, a client's objective is
limited to securing general information about the law
the client needs in order to handle a common and
typically uncomplicated legal problem, the lawyer
and client may agree that the lawyer's services will
be limited to a brief telephone consultation. Such a
limitation, however, would not be reasonable if the
time allotted was not sufficient to yield advice upon
which the client could rely. Although an agreement
for a limited representation does not exempt a
lawyer from the duty to provide competent
representation, the limitation is a factor to be
considered when determining the legal knowledge,
skill, thoroughness and preparation reasonably
necessary for the representation. See Rule 1.1.
Even where the scope of representation is expressly
limited, the lawyer may still have a duty to alert the
client to reasonably apparent legal problems outside
the scope of representation.

[8] All agreements concerning a lawyer's
representation of a client must accord with the Rules
of Professional Conduct and other law. See, e.g.,
Rules 1.1, 1.8.1 and 5.6. See also California Rules
of Court 3.35-3.37 (limited scope rules applicable in
civil matters generally), and 5.70-5.71 (limited scope
rules applicable in family law matters).

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from
knowingly counseling or assisting a client to
commit a crime or fraud or to violate any rule, law,
or ruling of a tribunal. However, this Rule does not
prohibit a lawyer from giving a good faith opinion
about the foreseeable consequences of a client's
proposed conduct. Nor does the fact that a client
uses advice in a course of action that is criminal or
fraudulent of itself make a lawyer a party to the
course of action. There is a critical distinction
between presenting an analysis of legal aspects of
guestionable conduct and recommending the
means by which a crime or fraud might be
committed with impunity.

[10] The prohibition in paragraph (d)(1) applies
whether or not the client's conduct has already
begun and is continuing. For example, a lawyer
may not draft or deliver documents that the lawyer
knows are fraudulent; nor may the lawyer counsel
how the wrongdoing might be concealed. The
lawyer may not continue assisting a client in

conduct that the lawyer originally believed was
legally proper but later discovers is criminal,
fraudulent, or the violation of any rule, law, or ruling
of a tribunal. In any event, the lawyer shall not
violate his or her duty of protecting all confidential
information as provided in Rule 1.6 and Business
and Professions Code section 6068(e). When a
lawyer has been retained with respect to client
conduct described in paragraph (d)(1), the lawyer
shall limit his or her actions to those that appear to
the lawyer to be in the best lawful interest of the
client, including counseling the client about
possible corrective or remedial action. In some
cases, the lawyer's response is limited to the
lawyer's right and, where appropriate, duty to
resign or withdraw in accordance with Rule 1.16.

[11] Paragraph (d)(2) authorizes a lawyer to
counsel or assist a client to make a good faith
effort to determine the validity, scope, meaning or
application of a law, rule or ruling of a tribunal.
Determining the validity, scope, meaning or
application of a law, rule, or ruling of a tribunal in
good faith may require a course of action involving
disobedience of the law, rule, or ruling of a tribunal,
or of the meaning placed upon it by governmental
authorities. Paragraph (d)(2) also authorizes a
lawyer to advise a client on the consequences of
violating a law, rule, or ruling of a tribunal the client
does not contend is unenforceable or unjust in
itself, as a means of protesting a law or policy the
client finds objectionable. For example, a lawyer
may properly advise a client about the
consequences of blocking the entrance to a public
building as a means of protesting a law or policy
the client believes to be unjust.

[12] If a lawyer comes to know or reasonably
should know that a client expects assistance not
permitted by these Rules or other law or if the
lawyer intends to act contrary to the client's
instructions, the lawyer must consult with the client
regarding the limitations on the lawyer's conduct.
See Rule 1.4(a)(6).

Rule 1.4 Communication

(@) A lawyer shall:

D promptly inform the client of any
decision or circumstance with
respect to which written disclosure
or the client’s informed consent, as
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defined in Rule 1.0.1(e), is required
by these Rules or the State Bar Act;

2 reasonably consult with the client
about the means by which to
accomplish the client’s objectives in
the representation;

3 keep the client reasonably informed
about significant developments
relating to the representation;

4 promptly comply with reasonable
requests for information;

(5) promptly comply with reasonable
client requests for access to
significant documents necessary to
keep the client reasonably informed
about significant developments
relating to the representation, which
the lawyer may satisfy by permitting
the client to inspect the documents
or by furnishing copies of the
documents to the client; and

(6) consult with the client about any
relevant limitation on the lawyer's
conduct when the lawyer knows
that the client expects assistance
not permitted by these Rules or
other law.

(b) A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to
make informed decisions regarding the
representation.

(©) A lawyer shall promptly communicate to the
lawyer’s client:

@ all terms and conditions of any offer
made to the client in a criminal
matter; and

2 all amounts, terms, and conditions

of any written offer of settlement
made to the client in all other
matters.

Comment

[1] Whether a particular development is
significant  will generally depend upon the
surrounding facts and circumstances. For example,
a change in lawyer personnel might be a significant

development depending on whether responsibility
for overseeing the client's work is being changed,
whether the new attorney will be performing a
significant portion or aspect of the work, and
whether staffing is being changed from what was
promised to the client. Other examples of significant
developments may include the receipt of a demand
for further discovery or a threat of sanctions, a
change in a criminal abstract of judgment or re-
calculation of custody credits, and the loss or theft of
information concerning the client's identity or
information concerning the matter for which
representation is being provided. Depending upon
the circumstances, a lawyer may also be obligated
pursuant to paragraphs (a)(2) or (a)3) to
communicate with the client concerning the
opportunity to engage in, and the advantages and
disadvantages of, alternative dispute resolution
processes. Conversely, examples of developments
or circumstances that generally are not significant
include the payment of a motion fee and the
application for or granting of an extension of time for
a time period that does not materially prejudice the
client’s interest.

2] A lawyer may comply with paragraph (a)(5)
by providing to the client copies of significant
documents by electronic or other means. A lawyer
may agree with the client that the client assumes
responsibility for the cost of copying significant
documents the lawyer provides pursuant to
paragraph (a)(5). A lawyer must comply with
paragraph (a)(5) without regard to whether the client
has complied with an obligation to pay the lawyer's
fees and costs. This Rule does not prohibit a claim
for the recovery of the lawyer's expense in any
subsequent legal proceeding.

[3] The client should have sufficient information
to participate intelligently in decisions concerning the
objectives of the representation and the means by
which they are to be pursued, to the extent the client
is willing and able to do so.

[4] As used in paragraph (c), “client” includes:
() a person who possesses the authority to accept
an offer of settlement or plea, (ii) representatives of
an organizational client authorized by the client to
communicate with the lawyer regarding an offer of
settlement or plea, or, (ii) in a class action, all the
named representatives of the class.

[5] Because of the liberty interests involved in a
criminal matter, paragraph (c)(1) requires that
counsel in a criminal matter convey to the client all
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offers, whether written or oral. As used in this Rule,
“criminal matters” includes all legal proceedings
where violations of criminal laws are alleged, and
liberty interests are involved, including juvenile
proceedings.

[6] Paragraph (c)(2) requires a lawyer to advise
a client promptly of all written settlement offers,
regardless of whether the offers are considered by
the lawyer to be significant.  Notwithstanding
paragraph (c)(2), a lawyer need not inform the client
of the substance of a written offer of a settlement in
a civil matter if the client has previously instructed
that such an offer wil be acceptable or
unacceptable, or has previously authorized the
lawyer to accept or to reject the offer, and there has
been no change in circumstances that requires the
lawyer to consult with the client. See Rule 1.2(a).

[7] Any oral offers of settlement made to the
client in a civil matter must also be communicated if
they are significant.

[8] Ordinarily, the information to be provided is
that appropriate for a client who is a comprehending
and responsible adult. However, fully informing the
client according to this standard may be
impracticable, for example, where the client is a
child or suffers from diminished capacity. See Rule
1.14. When the client is an organization or group, it
is often impossible or inappropriate to inform every
one of its members about its legal affairs; ordinarily,
the lawyer should address communications to the
appropriate officials of the organization. See Rule
1.13. Where many routine matters are involved, a
system of limited or occasional reporting may be
arranged with the client.

9] In some circumstances, a lawyer may be
justified in delaying or withholding transmission of
information when the client would be likely to react
imprudently to an immediate communication. For
example, a lawyer might withhold a psychiatric
diagnosis of a client when the examining psychiatrist
indicates that disclosure would harm the client. A
lawyer may not withhold information to serve the
lawyer’s own interest or convenience or the interests
or convenience of another person. This Rule does
not require a lawyer to disclose to a client any
information or document that a court order or non-
disclosure agreement prohibits the lawyer from
disclosing to that client. This Rule is not intended to
override applicable statutory or decisional law
requiring that certain information not be provided to

defendants in criminal cases who are clients of the
lawyer. Compare Rule 1.16(e)(1) and Comment [9].

[10] This Rule is not intended to create,
augment, diminish, or eliminate any application of
the work product doctrine. The obligation of the
lawyer to provide work product to the client shall be
governed by relevant statutory and decisional law.

Rule1.4.1 Disclosure of Professional

Liability Insurance

€)) A lawyer who knows or should know that he
or she does not have professional liability
insurance shall inform a client in writing, at
the time of the client's engagement of the
lawyer, that the lawyer does not have
professional liability insurance whenever it
is reasonably foreseeable that the total
amount of the lawyer's legal representation
of the client in the matter will exceed four
hours.

(b) If a lawyer does not provide the notice
required under paragraph (a) at the time of
a client's engagement of the lawyer, and the
lawyer subsequently knows or should know
that he or she no longer has professional
liability insurance during the representation
of the client, the lawyer shall inform the
client in writing within thirty days of the date
that the lawyer knows or should know that
he or she no longer has professional liability
insurance.

(c) This Rule does not apply to a lawyer who is
employed as a government lawyer or in-
house counsel when that lawyer is
representing or providing legal advice to a
client in that capacity, or to a court-
appointed lawyer in a criminal or civil action
or proceeding with respect to the matter in
which the lawyer has been appointed.

(d) This Rule does not apply to legal services
rendered in an emergency to avoid
foreseeable prejudice to the rights or
interests of the client.

(e) This Rule does not apply where the lawyer
has previously advised the client under
paragraph (a) or (b) that the lawyer does
not have professional liability insurance.
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Comment

[1] The disclosure obligation imposed by
Paragraph (a) applies with respect to new clients
and new engagements with returning clients.

[2] A lawyer may use the following language in
making the disclosure required by paragraph (a),
and may include that language in a written fee
agreement with the client or in a separate writing:

“Pursuant to California Rule of Professional
Conduct 1.4.1, | am informing you in writing
that | do not have professional liability
insurance.”

[3] A lawyer may use the following language in
making the disclosure required by paragraph (b):

“Pursuant to California Rule of Professional
Conduct 1.4.1, | am informing you in writing
that | no longer have professional liability
insurance.”

[4] Paragraph (c) in part provides an exemption
for a “government lawyer or in-house counsel when
that lawyer is representing or providing legal advice
to a client in that capacity.” The basis of both
exemptions is essentially the same. The purpose of
this Rule is to provide information directly to a client
if a lawyer is not covered by professional liability
insurance. If a lawyer is employed directly by and
provides legal services directly for a private entity or
a federal, state or local governmental entity, that
entity presumably knows whether the lawyer is or is
not covered by professional liability insurance. The
exemptions for government lawyers and in-house
counsels are limited to situations involving direct
employment and representation, and do not, for
example, apply to outside counsel for a private or
governmental entity, or to counsel retained by an
insurer to represent an insured.

[5] Paragraph (c) also provides an exemption
for “a court-appointed lawyer in a criminal or civil
action or proceeding with respect to the matter in
which the lawyer has been appointed.” A lawyer
must provide notification in all other actions and
proceedings as required by paragraphs (a) and (b).

Rule 1.5 Fees for Legal Services

@ A lawyer shall not make an agreement for,
charge, or collect an unconscionable or

(b)

(©)

illegal fee or an unconscionable or illegal in-
house expense.

A fee is unconscionable under this Rule if it
is so exorbitant and wholly disproportionate
to the services performed as to shock the
conscience; or if the fee would amount to an
improper appropriation of the client's funds
because there has been an element of
fraud or overreaching by the lawyer in
negotiating or setting the fee, or the lawyer
has failed to disclose the material facts.
Unconscionability of a fee shall be
determined on the basis of all the facts and
circumstances existing at the time the
agreement is entered into except where the
parties contemplate that the fee will be
affected by later events.

Among the factors to be considered, where
appropriate, in determining the
conscionability of a fee or in-house expense
are the following:

1) the amount of the fee or in-house
expense in proportion to the value
of the services performed;

2 the relative sophistication of the
lawyer and the client;

3 the novelty and difficulty of the
guestions involved, and the skill
requisite to perform the legal
service properly;

4) the likelihood, if apparent to the
client, that the acceptance of the
particular employment will preclude
other employment by the lawyer;

(5) the amount involved and the results
obtained;
(6) the time limitations imposed by the

client or by the circumstances;

(7 the nature and length of the
professional relationship with the
client;

(8) the experience, reputation, and

ability of the lawyer or lawyers
performing the services;

10
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9 whether the fee is fixed or
contingent;

(10) the time and labor required;

(11) whether the client gave informed
consent to the fee or in-house
expense.

(d) A lawyer shall not enter into an arrangement
for, charge, or collect:

Q) any fee in a family law matter, the
payment or amount of which is
contingent upon the securing of a
dissolution or declaration of nullity of
a marriage or upon the amount of
spousal or child support, or property
settlement in lieu thereof; or

2 a contingent fee for representing a
defendant in a criminal case.

(e A lawyer shall not make a material
modification to an agreement by which the
lawyer is retained by the client that is
adverse to the client’s interests unless the
client is either represented with respect to
the modification by an independent lawyer
or is advised in writing by the lawyer to seek
the advice of an independent lawyer of the
client's choice and is given a reasonable
opportunity to seek that advice.

Comment
Unconscionability of Fee

[1] Paragraph (a) requires that lawyers charge
fees that are not unconscionable or illegal under the
circumstances. An illegal fee can result from a
variety of circumstances, including when a lawyer
renders services under a fee agreement that is
unenforceable as illegal or against public policy,
(e.g., Kallen v. Delug (1984) 157 Cal.App.3d 940,
950-951 [203 Cal.Rptr. 879] [fee agreement with
other lawyer entered under threat of withholding
client file]), when a lawyer contracts for or collects a
fee that exceeds statutory limits (e.g., In re Shalant
(Review Dept. 2005) 4 Cal. State Bar Ct. Rptr. 829;
In re Harney (Review Dept. 1995) 3 Cal. State Bar
Ct. Rptr. 266 [fees exceeding limits under Bus. &
Prof. Code, 8§ 6146]), or when an unlicensed lawyer
provides legal services. E.g., Birbrower, Montalbano,
Condon and Frank v. Superior Court (1998) 17

Cal.4th 119, 136 [70 Cal.Rptr.2d 304 ]; In re Wells
(Review Dept. 2006) 4 Cal. State Bar Ct. Rptr. 896.

[1B] Paragraph (b) defines an unconscionable
fee. See Herrscher v. State Bar (1934) 4 Cal.2d 399,
402 [49 P.2d 832]; Goldstone v. State Bar (1931)
214 Cal. 490 [6 P.2d 513]. The factors specified in
paragraphs (c)(1) through (11) that are to be
considered in determining whether a fee is
conscionable are not exclusive. Nor will each factor
necessarily be relevant in each instance. Contingent
fees, like any other fees, are subject to the
unconscionability standard of paragraph (a). In-
house expenses are charges by the lawyer or firm as
opposed to third-party charges.

Basis or Rate of Fee

[2] In many circumstances, Business and
Professions Code, sections 6147 and 6148 govern
what a lawyer is required to include in a fee
agreement, and provide consequences for a lawyer's
failure to comply with the requirements. See, e.g., In
re Harney (Review Dept. 1995) 3 Cal. State Bar Ct.
Rptr. 266.

Modifications of Agreements by which a Lawyer is
Retained by a Client

[3] Paragraph (e) imposes a specific
requirement with respect to modifications of
agreements by which a lawyer is retained by a client,
when the amendment is material and is adverse to
the client’s interests. A material modification is one
that substantially changes a significant term of the
agreement, such as the lawyer's billing rate or
manner in which fees or costs are determined or
charged. A material modification is adverse to a
client’s interests when the modification benefits the
lawyer in a manner that is contrary to the client’s
interest.  Increases of a fee, cost, or expense
pursuant to a provision in a pre-existing agreement
that permits such increases are not modifications of
the agreement for purposes of paragraph (e).
However, such increases may be subject to other
paragraphs of this Rule, or other Rules or statutes.

[3A] Whether a particular modification is material
and adverse to the interest of the client depends on
the circumstances. For example a modification that
increases a lawyer’s hourly billing rate or the amount
of a lawyer’s contingency fee ordinarily is material
and adverse to a client's interest under paragraph
(e). On the other hand, a modification that reduces a
lawyer’s fee ordinarily is not material and adverse to

11



PROPOSED RULES OF PROFESSIONAL CONDUCT
(Adopted by the Board of Governors on July 24, 2010 and September 22, 2010. Rules of Professional Conduct must be approved by
the Supreme Court of California in order to become operative. These rules have not been approved by the Supreme Court.)

a client's interest under paragraph (e). A
modification that extends the time within which a
client is obligated to pay a fee ordinarily is not
material and adverse to a client's interests,
particularly when the modification is made in
response to a client's adverse financial
circumstances.

[3B] In general, the negotiation of an agreement
by which a lawyer is retained by a client is an arms
length transaction. Setzer v. Robinson (1962) 57
Cal.2d 213 [18 Cal.Rptr. 524]. Once a lawyer-client
relationship has been established, the lawyer owes
fiduciary duties to the client that apply to the
modification of the agreement that are in addition to
the requirements in paragraph (e). Lawyers should
consult case law and ethics opinions to ascertain
their professional responsibilities with respect to
modifications to an agreement by which a client
retains a lawyer's services. See, e.g., Ramirez v.
Sturdevant (1994) 21 Cal.App.4th 904, 913 [26
Cal.Rptr.2d 554]; Berk v. Twentynine Palms
Ranchos, Inc. (1962) 201 Cal.App.2d 625 [20
Cal.Rptr. 144]; Carlson, Collins, Gordon & Bold v.
Banducci (1967) 257 Cal.App.2d 212 [64
Cal.Rptr.915]. Depending on the circumstances,
other rules and statutes also may apply to the
modification of an agreement by which a lawyer is
retained by a client, including, without limitation, Rule
1.4 (Communication), Rule 1.7 (Conflicts of Interest),
and Business and Professions Code section 6106.

[3C] A madification is subject to the requirements
of Rule 1.8.1 when the modification confers on the
lawyer an ownership, possessory, security or other
pecuniary interest adverse to the client, such as
when the lawyer obtains an interest in the client’s
property to secure the amount of the lawyer’'s past
due or future fees.

Terms of Payment

[4] A lawyer may require advance payment of a
fee but is obliged to return any unearned portion.
See Rule 1.16(e)(2) A fee paid in property instead of
money may be subject to the requirements of Rule
1.8.1.

[5] An agreement may not be made whose
terms might induce the lawyer improperly to curtail
services for the client or perform them in a way
contrary to the client’s interest. For example, a
lawyer should not enter into an agreement whereby
services are to be provided only up to a stated
amount when it is foreseeable that more extensive

services probably will be required, unless the
situation is adequately explained to the client.
Otherwise, the client might have to bargain for further
assistance in the midst of a proceeding or
transaction. However, it is proper to define the
extent of services in light of the client’s ability to pay.

Prohibited Contingent Fees

[6] Paragraph (d)(1) does not preclude a
contract for a contingent fee for legal representation
in connection with the recovery of balances past due
under child or spousal support or other financial
orders because such contracts do not implicate the
same policy concerns.

Payment of Fees in Advance of Services

[7] Every fee agreed to, charged, or collected is
subject to paragraph (@) and may not be
unconscionable.

[8] A true retainer, which is sometimes known
as a “general retainer,” or “classic retainer,” secures
availability alone, that is, it presumes that the lawyer
is to be additionally compensated for any actual work
performed. Therefore, a payment purportedly made
to secure a lawyer's availability, but that will be
applied to the client's account as the lawyer renders
services, is not a true retainer. Concerning the
lawyer's obligations with respect to the deposit of a
true retainer in a trust account, see Rule 1.15,
Comments [8] and [9].

[9] When a lawyer-client relationship
terminates, the lawyer must refund the unearned
portion of a fee. See Rule 1.16(e)(2). To the extent a
fee is unconscionable, it never can be considered to
have been earned. In the event of a dispute relating
to a fee, the lawyer must comply with Rule
1.15(d)(2).

Division of Fee

[10] A division of fees among lawyers is
governed by Rule 1.5.1.

Rule 1.5.1
Lawyers

Financial Arrangements Among

@ Lawyers who are not in the same law firm
shall not divide a fee for legal services
unless:

12
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1) The lawyers enter into a written
agreement to divide the fee;

2 The client has consented in writing,
either at the time the lawyers enter
into the agreement to divide the fee
or as soon thereafter as reasonably
practicable, after a full written
disclosure to the client that a
division of fees will be made, the
identity of the lawyers who are
parties to the division, and the
terms of the division; and

3) The total fee charged by all lawyers
is not increased solely by reason of
the agreement to divide fees.

Comment

[1] A division of a fee under paragraph (a)
occurs when a lawyer pays to a lawyer who is not in
the same law firm a portion of specific fees paid by
or on behalf of a client. For a discussion of criteria
for determining whether a division of a fee under
paragraph (a) has occurred, see Chambers v. Kay
(2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536].

2] Paragraph (a) applies to referral fees in
which a lawyer, who does not work on the client’s
matter, receives a portion of any fee paid to another
lawyer who is not in the same law firm. Paragraph
(&) also applies to a division of a fee between
lawyers who are not in the same law firm but who
are working jointly for a client.

[3] Paragraph (a) requires both the lawyer
dividing the fee and the lawyer receiving the division
to comply with the requirements of this Rule.

[4] Paragraph (a)(2) requires lawyers to make
full disclosure to the client and to obtain the client’s
written consent when the lawyers enter into the
agreement to divide the fee in order to address
matters that may be of concern to the client and that
may not be addressed adequately later in the
engagement. These concerns may include 1)
whether the client is actually retaining a lawyer
appropriate for the client's matter or whether the
lawyer's involvement is based on the lawyer's
agreement to divide the fee; 2) whether the lawyer
dividing the fee will devote sufficient time to the
matter in light of the fact that the lawyer will be
receiving a reduced fee; and 3) whether the client

may prefer to negotiate a more favorable
arrangement directly with the lawyer dividing the fee.

[5] This Rule does not apply to a division of
fees pursuant to court order.

[6] This Rule does not subject a lawyer to
discipline unless the lawyer actually pays the divided
fee to a lawyer who is not in the same law firm
without having complied with the requirements in
paragraph (a).

[7] Under Rule 1.5, a lawyer cannot enter into
an agreement for, charge, or collect an illegal or
unconscionable fee. Under Rule 1.5 a lawyer
cannot divide or enter into an agreement to divide
an illegal or unconscionable fee.

Rule 1.6 Confidential Information of a
Client
@ A lawyer shall not reveal information

protected by Business and Professions
Code section 6068(e) unless the client
gives informed consent or the disclosure is
permitted by paragraph (b).

(b) A lawyer may, but is not required to, reveal
information protected by Business and
Professions Code section 6068(e) to the
extent that the lawyer reasonably believes
the disclosure is necessary:

Q) to prevent a criminal act that the
lawyer reasonably believes is likely
to result in death of, or substantial
bodily harm to, an individual, as
provided in paragraph (c);

2 to secure legal advice about the
lawyer's compliance with the
lawyer’s professional obligations;

3) to establish a claim or defense on
behalf of the lawyer in a
controversy between the lawyer
and the client relating to an issue of
breach, by the lawyer or by the
client, of a duty arising out of the
lawyer-client relationship;

4 to comply with a court order; or

13
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(5) to protect the interests of a client
under the limited circumstances
identified in Rule 1.14(b).

(c) Further obligations under paragraph (b)(1).
Before revealing information protected by
Business and Professions Code section
6068(e) in order to prevent a criminal act
as provided in paragraph (b)(1), a lawyer
shall, if reasonable under  the
circumstances:

(1) make a good faith effort to
persuade the client: (i) not to
commit or to continue the criminal
act or (ii) to pursue a course of
conduct that will prevent the
threatened death or substantial
bodily harm; or do both (i) and (ii);
and

(2) inform the client, at an appropriate
time, of the lawyer's ability or
decision to reveal information
protected by Business and
Professions Code section 6068(e)
as provided in paragraph (b)(1).

(d) In revealing information protected by
Business and Professions Code section
6068(e) as permitted by paragraph (b), the
lawyer’s disclosure must be no more than
is necessary to prevent the criminal act,
secure confidential legal advice, establish
a claim or defense in a controversy
between the lawyer and a client, protect
the interests of the client, or to comply with
a court order given the information known
to the lawyer at the time of the disclosure.

(e) A lawyer who does not reveal information
protected by Business and Professions
Code section 6068(e) as permitted by
paragraph (b) does not violate this Rule.

Comment

[1] This Rule governs the disclosure by a
lawyer of information protected by Business and
Professions Code section 6068(e) during the
lawyer’s representation of the client. See Rule 1.18
for the lawyer’s duties with respect to information
provided to the lawyer by a prospective client, Rule
1.9(c)(2) for the lawyer's duty not to reveal
information relating to the lawyer's prior

representation of a former client, and Rules 1.8.2
and 1.9(c)(1) for the lawyer’s duties with respect to
the use of such information to the disadvantage of
clients and former clients.

Policies Furthered by the Duty of Confidentiality

[2] Paragraph (a) relates to a lawyer's
obligations under Business and Professions Code
section 6068(e)(1), which provides it is a duty of a
lawyer: “To maintain inviolate the confidence, and
at every peril to himself or herself to preserve the
secrets, of his or her client.” A lawyer’s duty to
preserve the confidentiality of client information
involves public policies of paramount importance.
In re Jordan (1974) 12 Cal.3d 575, 580 [116
Cal.Rptr. 371]. Preserving the confidentiality of
client information contributes to the trust that is the
hallmark of the lawyer-client relationship. The
client is thereby encouraged to seek legal
assistance and to communicate fully and frankly
with the lawyer even as to embarrassing or
detrimental subjects. The lawyer needs this
information to represent the client effectively and, if
necessary, to advise the client to refrain from
wrongful conduct.  Almost without exception,
clients come to lawyers in order to determine their
rights and what is, in the complex of laws and
regulations, deemed to be legal and correct.
Based upon experience, lawyers know that almost
all clients follow the advice given, and the law is
upheld. Paragraph (a) thus recognizes a
fundamental principle in the lawyer-client
relationship, that, in the absence of the client's
informed consent, a lawyer must not reveal
information protected by Business and Professions
Code section 6068(e). See, e.g., Commercial
Standard Title Co. v. Superior Court (1979) 92
Cal.App.3d 934, 945 [155 Cal.Rptr. 393].

Information protected by Business and Professions
Code section 6068(e).

[3] As used in this Rule, “information protected
by Business and Professions Code section 6068(e)”
consists of information gained by virtue of the
representation of a client, whatever its source, that
(a) is protected by the lawyer-client privilege, (b) is
likely to be embarrassing or detrimental to the client
if disclosed, or (c) the client has requested be kept
confidential. Therefore, the lawyer's duty of
confidentiality as defined in Business and
Professions Code section 6068(e) is broader than
lawyer-client privilege. See In the Matter of Johnson
(Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179;

14
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Goldstein v. Lees (1975) 46 Cal.App.3d 614, 621
[120 Cal.Rptr. 253].

Scope of the Lawyer-Client Privilege

[4] The  protection against compelled
disclosure or compelled production that is afforded
lawyer-client communications under the privilege is
typically asserted in judicial and other proceedings
in which a lawyer or client might be called as a
witness or otherwise compelled to produce
evidence. Because the lawyer-client privilege
functions to limit the amount of evidence available
to a tribunal, its protection is somewhat limited in
scope.

Scope of the Duty of Confidentiality

[5] A lawyer’s duty of confidentiality, on the
other hand, is not so limited as the lawyer-client
privilege. The duty protects the relationship of trust
between a lawyer and client by preventing the
lawyer from revealing the client's protected
information, regardless of its source and even when
not confronted with compulsion. As a result, any
information the lawyer has learned during the
representation, even if not relevant to the matter for
which the lawyer was retained, is protected under
the duty so long as the lawyer acquires the
information by virtue of being in the lawyer-client
relationship. Information protected by Business and
Professions Code section 6068(e) is not concerned
only with information that a lawyer might learn after
a lawyer-client relationship has been established.
Information that a lawyer acquires about a client
before the relationship is established, but which is
relevant to the matter for which the lawyer is
retained, is protected under the duty regardless of
its source. The duty also applies to information a
lawyer acquires during a lawyer-client consultation,
whether from the client or the client’s representative,
even if a lawyer-client relationship does not result
from the consultation. See Rule 1.18. Thus, a
lawyer may not reveal information protected by
Business and Professions Code section 6068(e)
except with the consent of the client or an
authorized representative of the client, or as
authorized by these Rules or the State Bar Act.

Relationship of Confidentiality to Lawyer Work
Product

[6] “Information protected by Business and
Professions Code section 6068(e)” does not
ordinarily include (i) a lawyer’s legal knowledge or

legal research or (ii) information that is generally
known in the local community or in the trade, field
or profession to which the information relates.
However, the fact that information can be
discovered in a public record does not, by itself,
render that information “generally known” and
therefore outside the scope of this Rule. See In the
Matter of Johnson (Review Dept. 2000) 4 Cal.
State Bar Ct. Rptr. 179.

[7] Paragraph (a) prohibits a lawyer from
revealing information protected by Business and
Professions Code section 6068(e). This prohibition
also applies to disclosures by a lawyer that do not
in themselves reveal protected information but
could reasonably lead to the discovery of such
information by a third person. A lawyer's use of a
hypothetical to discuss issues relating to the
client’'s representation is permissible so long as
there is no reasonable likelihood that the listener
will be able to ascertain the identity of the client or
the situation involved.

Authorized Disclosure

[8] Lawyers in a firm may, in the course of the
firm’s practice, disclose to each other information
protected by Business and Professions Code
section 6068(e) that is related to a client of the firm,
unless the client has instructed that particular
information be confined to specified lawyers.

Disclosure Adverse to Client as Permitted by
Paragraph (b)(1)

[9] Notwithstanding the important public
policies promoted by the duty of confidentiality, the
overriding value of life permits certain disclosures
otherwise  prohibited under Business and
Professions Code section 6068(e)(1). Paragraph
(b)(1) is based on Business and Professions Code
section 6068(e)(2), which narrowly permits a
lawyer to disclose information protected by
Business and Professions Code section 6068(e)
even without client consent. Evidence Code
section 956.5, which relates to the evidentiary
lawyer-client privilege, sets forth a similar express
exception. Although a lawyer is not permitted to
reveal protected information concerning a client’'s
past, completed criminal acts, the policy favoring
the preservation of human life that underlies this
exception to the duty of confidentiality and the
evidentiary privilege permits disclosure to prevent a
future or ongoing criminal act.
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Lawyer Not Subject to Discipline for Revealing
Protected Information as Permitted Under
Paragraph (b)(1)

[10] Paragraph (b)(1) reflects a balancing
between the interests of preserving client
confidentiality and of preventing a criminal act that a
lawyer reasonably believes is likely to result in death
or substantial bodily harm to an individual. A lawyer
who reveals protected information as permitted
under paragraph (b)(1) is not subject to discipline.

No Duty to Reveal Information protected by
Business and Professions Code section 6068(e)

[11] Neither Business and Professions Code
section 6068(e)(2) nor paragraph (b)(1) imposes
an affirmative obligation on a lawyer to reveal
information protected by Business and Professions
Code section 6068(e) in order to prevent harm. A
lawyer may decide not to reveal such information.
Whether a lawyer chooses to reveal protected
information as permitted under this Rule is a matter
for the individual lawyer to decide, based on all the
facts and circumstances, such as those discussed
in Comment [12].

Deciding to Reveal Protected Information as
Permitted Under Paragraph (b)(1)

[12] Disclosure permitted under paragraph
(b)(2) is ordinarily a last resort, when no other
available action is reasonably likely to prevent the
criminal act. Prior to revealing protected
information as permitted under paragraph (b)(1),
the lawyer must, if reasonable under the
circumstances, make a good faith effort to
persuade the client to take steps to avoid the
criminal act or threatened harm. Among the
factors to be considered in determining whether to
disclose such information are the following:

@ the amount of time that the lawyer
has to make a decision about
disclosure;

2 whether the client or a third party
has made similar threats before
and whether they have ever acted
or attempted to act upon them;

3 whether the lawyer believes the
lawyer's efforts to persuade the
client or a third person not to

engage in the criminal conduct
have or have not been successful;

4) the extent of adverse effect to the
client’s rights under the Fifth, Sixth
and Fourteenth Amendments of the
United States Constitution and
analogous rights and privacy rights
under Article 1 of the Constitution of
the State of California that may
result from disclosure contemplated
by the lawyer;

(5) the extent of other adverse effects
to the client that may result from
disclosure contemplated by the
lawyer; and

(6) the nature and extent of protected
information that must be disclosed
to prevent the criminal act or
threatened harm.

A lawyer may also consider whether the
prospective harm to the victim or victims is
imminent in deciding whether to disclose
the protected information. However, the
imminence of the harm is not a prerequisite
to disclosure, and a lawyer may disclose the
protected information without waiting until
immediately before the harm is likely to
occur.

Counseling Client or Third Person Not to Commit a
Criminal Act Reasonably Likely to Result in Death of
Substantial Bodily Harm

[13] Paragraph (c)(1) provides that, before a
lawyer may reveal information protected by
Business and Professions Code section 6068(e),
the lawyer must, if reasonable under the
circumstances, make a good faith effort to persuade
the client not to commit or to continue the criminal
act, or to persuade the client to otherwise pursue a
course of conduct that will prevent the threatened
death or substantial bodily harm, including
persuading the client to take action to prevent a third
person from committing or continuing a criminal act.
If necessary, the client may be persuaded to do
both. The interests protected by such counseling
are the client's interests in limiting disclosure of
protected information and in taking responsible
action to deal with situations attributable to the
client. If a client, whether in response to the
lawyer's counseling or otherwise, takes corrective
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action — such as by ceasing the client's own criminal
act or by dissuading a third person from committing
or continuing a criminal act before harm is caused —
the option for permissive disclosure by the lawyer
would cease because the threat posed by the
criminal act would no longer be present. When the
actor is a nonclient or when the act is deliberate or
malicious, the lawyer who contemplates making
adverse disclosure of protected information may
reasonably conclude that the compelling interests of
the lawyer or others in their own personal safety
preclude personal contact with the actor. Before
counseling an actor who is a nonclient, the lawyer
should, if reasonable under the circumstances, first
advise the client of the lawyer's intended course of
action. If a client or another person has already
acted but the intended harm has not yet occurred,
the lawyer should consider, if reasonable under the
circumstances, efforts to persuade the client or third
person to warn the victim or consider other
appropriate action to prevent the harm. Even when
the lawyer has concluded that paragraph (b)(1) does
not permit the lawyer to reveal protected
information, the lawyer nevertheless is permitted to
counsel the client as to why it might be in the client’s
best interest to consent to the lawyer’s disclosure of
that information.

Requirement under Paragraph (c)(2) to Inform Client
of Lawyer’s Ability or Decision to Reveal Protected
Information

[14] A lawyer is required to keep a client
reasonably informed about significant developments
regarding the employment or representation. Rule
1.4 and Business and Professions Code section
6068(m). Paragraph (c)(2), however, recognizes
that under certain circumstances, informing a client
of the lawyer's ability or decision to reveal protected
information under paragraph (b)(1) would likely
increase the risk of death or substantial bodily harm,
not only to the originally-intended victims of the
criminal act, but also to the client or members of the
client's family, or to the lawyer or the lawyer's family
or associates. Therefore, paragraph (c)(2) requires
a lawyer to inform the client of the lawyer's ability or
decision to reveal protected information as provided
in paragraph (b)(1) only if it is reasonable to do so
under the circumstances. Paragraph (c)(2) further
recognizes that the appropriate time for the lawyer
to inform the client may vary depending upon the
circumstances. See Comment [16]. Among the
factors to be considered in determining an
appropriate time, if any, to inform a client are:

Q) whether the client is an
experienced user of legal services;

2 the frequency of the Ilawyer's
contact with the client;

3) the nature and length of the
professional relationship with the
client;

4) whether the lawyer and client have
discussed the lawyer's duty of
confidentiality or any exceptions to
that duty;

(5) the likelihood that the client’'s matter
will involve information  within
paragraph (b)(1);

(6) the lawyer's belief, if applicable,
that so informing the client is likely
to increase the likelihood that a
criminal act likely to result in the
death of, or substantial bodily harm
to, an individual; and

) the lawyer's belief, if applicable,
that good faith efforts to persuade a
client not to act on a threat have
failed.

Disclosure of Protected Information as Permitted by
Paragraph (b)(1) Must Be No More Than is
Reasonably Necessary to Prevent the Criminal Act

[15] Paragraph (d) requires that disclosure of
protected information as permitted by paragraph
(b)(1), when made, must be no more extensive than
the lawyer reasonably believes necessary to prevent
the criminal act. Disclosure should allow access to
the protected information to only those persons who
the lawyer reasonably believes can act to prevent
the harm. Under some circumstances, a lawyer
may determine that the best course to pursue is to
make an anonymous disclosure to the potential
victim or relevant law-enforcement authorities.
What particular measures are reasonable depends
on the circumstances known to the lawyer.
Relevant circumstances include the time available,
whether the victim might be unaware of the threat,
the lawyer’s prior course of dealings with the client,
and the extent of the adverse effect on the client that
may result from the disclosure contemplated by the

lawyer.
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Avoiding a Chiling Effect on the Lawyer-Client
Relationship

[16] The foregoing flexible approach to a
lawyer informing a client of his or her ability or
decision to reveal protected information
recognizes the concern that informing a client
about limits on confidentiality may have a chilling
effect on client communication. See Comment [2].
To avoid that chilling effect, one lawyer may
choose to inform the client of the lawyer’s ability
to reveal protected information as early as the
outset of the representation, while another lawyer
may choose to inform a client only at a point when
that client has imparted information that comes
within paragraph (b)(1), or even choose not to
inform a client until the lawyer attempts to counsel
the client under Comment [13]. In each situation,
the lawyer will have satisfied the lawyer's
obligation under paragraph (c)(2), and will not be
subject to discipline.

Informing Client that Disclosure Has Been Made;
Termination of the Lawyer-Client Relationship

[17] When a lawyer has revealed protected
information under paragraph (b)(1), in all but
extraordinary cases the relationship between
lawyer and client that is based in mutual trust and
confidence will have deteriorated so as to make
the lawyer's representation of the client
impossible. Therefore, when the relationship has
deteriorated because of the lawyer's disclosure,
the lawyer is required to seek to withdraw from
the representation, see Rule 1.16, unless the
client has given his or her informed consent to the
lawyer's continued representation. The lawyer
normally must inform the client of the fact of the
lawyer's disclosure. If the lawyer has a
compelling reason for not informing the client,
such as to protect the lawyer, the lawyer’'s family
or a third person from the risk of death or
substantial bodily harm, the lawyer must withdraw
from the representation. See Rule 1.16.

Other Consequences of the Lawyer’s Disclosure

[18] Depending on the circumstances of a
lawyer’s disclosure of protected information as
permitted by this Rule, there may be other
important issues that a lawyer must address. For
example, a lawyer who is likely to testify in a
matter involving the client must comply with Rule
3.7. Similarly, the lawyer must also consider the
lawyer's duty of competence (Rule 1.1) and

whether the lawyer has a conflict of interest in
continuing to represent the client (Rule 1.7).

Disclosure as Permitted by Paragraphs (b)(2)
through (b)(5)

[19] If a legal claim by a client or the client’s
representative alleges a breach of duty by the
lawyer involving representation of the client or a
disciplinary charge filed by or with the cooperation
of the client or the client’s representative alleges
misconduct of the lawyer involving representation
of the client, paragraph (b)(3) permits the lawyer
to respond only to the extent the lawyer
reasonably believes necessary to establish a
defense. The same is true with respect to a claim
involving conduct or representation of a former
client.

[20] A lawyer entitled to a fee is permitted by
paragraph (b)(3) to prove the services rendered in
an action to collect it. This aspect of the Rule
expresses the principle that the beneficiary of a
fiduciary relationship may not exploit it to the
detriment of the fiduciary.

[21] A lawyer may be ordered to reveal
information  protected by Business and
Professions Code section 6068(e) by a court or by
another tribunal or governmental entity claiming
authority pursuant to other law to compel the
disclosure. Absent informed consent of the client
to do otherwise, the lawyer must assert on behalf
of the client all nonfrivolous claims that the order is
not authorized by other law or that the information
sought is protected against disclosure by the
lawyer-client privilege or other applicable law. See,
e.g., People v. Kor (1954) 129 Cal.App.2d 436 [277
P.2d 94]. In the event of an adverse ruling, the
lawyer must consult with the client to the extent
required by Rule 1.4 about the possibility of appeal.
Unless review is sought, however, paragraph (b)(4)
permits the lawyer to comply with the court's order.

[22] Paragraph (d) permits disclosure as
permitted by paragraphs (b)(2) through (b)(5) only
to the extent the lawyer reasonably believes the
disclosure is necessary to accomplish one of the
purposes specified. Where practicable, the lawyer
should first seek to persuade the client to take
suitable action to obviate the need for disclosure.
In any case, a disclosure adverse to the client’s
interest should be no greater than the lawyer
reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in
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connection with a judicial proceeding, the
disclosure should be made in a manner that limits
access to the protected information to the tribunal
or other persons having a need to know it and
appropriate protective orders or  other
arrangements should be sought by the lawyer to
the fullest extent practicable.

[23] Paragraph (b) permits but does not require
the disclosure of information protected by Business
and Professions Code section 6068(e) to
accomplish the purposes specified in paragraphs
(b)(2) through (b)(5).

Acting Competently to Preserve Confidentiality

[24] A lawyer must act competently to safeguard
information protected by Business and Professions
Code section 6068(e) against inadvertent or
unauthorized disclosure by the lawyer or other
persons who are participating in the representation
of the client or who are subject to the lawyer's
supervision. See Rules 1.1, 5.1 and 5.3.

[25] When transmitting a communication that
includes information protected by Business and
Professions Code section 6068(e), the lawyer must
take reasonable precautions to prevent the
information from coming into the hands of
unintended recipients. This duty, however, does
not require that the lawyer use special security
measures if the method of communication affords a

reasonable expectation of privacy. Special
circumstances, however, may warrant special
precautions. Factors to be considered in

determining the reasonableness of the lawyer's
expectation of confidentiality include the sensitivity
of the information and the extent to which the
privacy of the communication is protected by law or
by a confidentiality agreement. A client may
require the lawyer to implement special security
measures not required by this Rule or may give
informed consent to the use of a means of
communication that would otherwise be prohibited
by this Rule.

Former Client

[26] The duty of confidentiality continues after
the lawyer-client relationship has terminated. See
Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition
against using such information to the disadvantage
of the former client.

Government Lawyers

[27]

This Rule applies to lawyers representing

governmental organizations. See Rule 1.13,
Comment [15].

Rule 1.7 Conflict Of Interest: Current
Clients
€) Except as provided in paragraph (b), a

(b)

lawyer shall not represent a client if the
representation involves a concurrent conflict
of interest. A concurrent conflict of interest
exists if:

D the representation of one client will
be directly adverse to another
client; or

2 there is a significant risk that the
representation of one or more
clients will be materially limited by
the lawyer's responsibilities to
another client, a former client or a
third person or by a personal
interest of the lawyer.

Notwithstanding the existence of a
concurrent conflict of interest under
paragraph (a), a lawyer may represent a
client if:

Q) the lawyer reasonably believes that
the lawyer will be able to provide
competent and diligent
representation to each affected
client;

2 the representation is not prohibited
by law;

3) the representation does not involve
the assertion of a claim by one
client against another client
represented by the lawyer in the
same litigation or other proceeding
before a tribunal; and

4) each affected client gives informed
written consent.
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Comment
General Principles

[1] Undivided Loyalty and independent
professional judgment are essential elements in the
lawyer’s relationship to a client. Concurrent conflicts
of interest can arise from the lawyer's
responsibilities to another client, a former client or a
third person or from the lawyer’s own interests. See
Comments [6]-[7], [8], [9], [10]-[12]. This Rule and
the other conflict rules (1.8 through 1.8.11, 1.9, 1.10,
1.11, 1.18) seek to protect a lawyer’s ability to carry
out the lawyer’s basic fiduciary duties to each client.
In addition to the duty of undivided loyalty and the
duty to exercise independent professional judgment,
the conflict rules are also concerned with (1) the
duty to maintain confidential client information; (2)
the duty to disclose to the client all material
information and significant developments; and (3)
the duty to represent the client competently and
diligently within the bounds of the law. See Rule
1.2(a) regarding the allocation of authority between
lawyer and client. For specific rules regarding
certain concurrent conflicts of interest, see Rules
1.8.1 through 1.8.11. For former client conflicts of
interest, see Rule 1.9. For conflicts of interest
involving prospective clients, see Rule 1.18. For
definitions of “informed consent” and “informed
written consent,” see Rule 1.0.1(e) and (e-1), and
Comments [6] and [7] to that Rule.

[2] Resolution of a conflict of interest under
this Rule requires the lawyer to: (1) clearly identify
the client or clients; (2) determine the scope of
each relevant representation of a client or
proposed representation of a client; (3) determine
whether a conflict of interest exists; (4) decide
whether the representation may be undertaken
despite the existence of a conflict, i.e., whether
lawyer has the ability to obtain the client’'s consent
to the conflict; and (5) if so, consult with the clients
affected under paragraph (a) and obtain their
informed written consent. The clients affected
under paragraph (a) include both of the clients
referred to in paragraph (a)(1) and the one or more
clients whose representation might be materially
limited under paragraph (a)(2).

[3] A conflict of interest may exist before
representation is undertaken, in which event the
representation must be declined, unless the lawyer
obtains the informed written consent of each client
under the conditions of paragraph (b). To
determine whether a conflict of interest exists, a

lawyer should adopt reasonable procedures,
appropriate for the size and type of firm and
practice, to determine in both litigation and non-
litigation matters the persons and issues involved.
See also Comment to Rule 5.1. Ignorance caused
by a failure to institute such procedures will not
excuse a lawyer’s violation of this Rule. Whether a
lawyer-client relationship exists or, having once
been established, is continuing, is beyond the
scope of these Rules.

[4] If a conflict arises after representation has
been undertaken, the lawyer ordinarily must
withdraw from the representation, unless the
lawyer has obtained the informed written consent
of the client under the conditions of paragraph (b).
See Rule 1.16. Where more than one client is
involved, whether the lawyer may continue to
represent any of the clients is determined both by
the lawyer’s ability to comply with duties owed to a
client who becomes a former client and by the
lawyer's ability to represent adequately the
remaining client or clients, given the lawyer’s duties
to the former client. See Rule 1.9. See also
Comment [29].

5] [RESERVED]

Paragraph (a)(1): Identifying Conflicts of Interest:
Directly Adverse

[6] The duty of undivided loyalty to a current
client prohibits undertaking representation directly
adverse to that client without that client’s informed
written consent. Thus, absent consent, a lawyer
may not act as an advocate in one matter against a
person the lawyer represents in some other matter,
even when the matters are wholly unrelated. The
client as to whom the representation is directly
adverse is likely to feel betrayed, and the resulting
damage to the lawyer-client relationship is likely to
impair the lawyer's ability to represent the client
effectively. In addition, the client on whose behalf
the adverse representation is undertaken
reasonably may fear that the lawyer will pursue
that client’'s case less effectively out of deference
to the other client, i.e., that the representation may
be materially limited by the lawyer’'s interest in
retaining the current client. Thus, a directly
adverse conflict arises, for example, when a lawyer
accepts representation of a client that is directly
adverse to another client the lawyer currently
represents in another matter. See Flatt v. Superior
Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d 537].
Similarly, a directly adverse conflict under
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paragraph (a)(1) occurs when a lawyer, while
representing a client, accepts in another matter the
representation of a person or organization who, in
the first matter, is directly adverse to the lawyer's
client. Similarly, direct adversity can arise when a
lawyer cross-examines a non-party witness who is
the lawyer’s client in another matter, if the
examination is likely to harm or embarrass the
witness. On the other hand, simultaneous
representation in unrelated matters of clients
whose interests are only economically adverse,
such as representation of competing economic
enterprises in unrelated litigation, does not
ordinarily constitute a conflict of interest and thus
may not require consent of the respective clients.
Other instances that ordinarily would not constitute
direct adversity include: (1) a representation
adverse to a non-client where another client of the
lawyer is interested in the financial welfare or the
profitability of the non-client, as might occur, for
example, if a client is the landlord of, or a lender to,
the non-client; (2) working for an outcome in
litigation that would establish  precedent
economically harmful to another current client who
is not a party to the litigation; (3) representing two
clients who have a dispute with one another if the
lawyer's work for each client concerns matters
other than the dispute; (4) representing clients
having antagonistic positions on the same legal
guestion that has arisen in different cases, unless
doing so would interfere with the lawyer’s ability to
represent either client competently, as might occur,
e.g., if the lawyer were advocating inconsistent
positions in front of the same tribunal. See
Comments [14]-[17A].

[7] Directly adverse conflicts can also arise in
transactional matters. For example, if a lawyer is
asked to represent the seller of a business in
negotiations with a buyer represented by the
lawyer, not in the same transaction but in another,
unrelated matter, the lawyer could not undertake
the representation without the informed written
consent of each client. Paragraph (a)(1) applies
even if the parties to the transaction have a
common interest or contemplate  working
cooperatively toward a common goal.

[7A] If a lawyer proposes to represent two or
more parties on the same side of a negotiation or
lawsuit, the situation is analyzed under paragraph
(a8)(2), not paragraph (a)(1). See Comments [29]-
[33].

Paragraph (a)(2): Identifying Conflicts of Interest:
Material Limitation

[7B] Conflicts of interest that create a significant
risk that a lawyer’'s representation of one or more
clients will be materially limited as provided in
paragraph (a)(2) can arise from: (1) duties owed a
former client or a third person (see Comment [9]);
(2) a lawyer's personal interests (see Comments
[10]-[12]); or (3) a lawyer’s joint representation of
two or more clients in the same matter (see
Comments [29]-[33]).

[8] Even where there is no direct adversity, a
conflict of interest exists if there is a significant risk
that a lawyer’'s ability to consider, recommend or
carry out an appropriate course of action for the
client will be materially limited as a result of the
lawyer's other responsibilities or interests. For
example, a lawyer asked to represent two or more
clients in the same matter, such as several
individuals seeking to form a joint venture, is likely to
be materially limited in the lawyer's ability to
recommend or advocate all possible positions that
each might take because of the lawyer's duty of
loyalty to the other clients. The conflict in effect
forecloses alternatives that would otherwise be
available to each of the clients. The mere possibility
of subsequent harm does not itself require
disclosure and informed written consent. The critical
questions are the likelihood that a difference in
interests exists or will eventuate and, if it does,
whether it will materially interfere with the lawyer's
independent professional judgment in considering
alternatives or foreclose courses of actions that
reasonably should be pursued on behalf of each
client. See Comments [29]-[33]. Depending on the
circumstances, various relationships a lawyer has
may likewise create a significant risk that the
lawyer's representation will be materially limited, for
example, where (1) the lawyer has a legal,
business, financial, professional, or personal
relationship with a party or witness in the same
matter; (2) the lawyer knows or reasonably should
know that: (i) the lawyer previously had a legal,
business, financial, professional, or personal
relationship with a party or witness in the same
matter, and (i) the previous relationship would
substantially affect the lawyer's representation; (3)
the lawyer has or had a legal, business, financial,
professional, or personal relationship with another
person or entity and the lawyer knows or reasonably
should know that either the relationship or the
person or entity would be affected substantially by
resolution of the matter; (4) a lawyer or law firm
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representing a party or witness in the matter has a
lawyer-client relationship with the lawyer, the
lawyer's law firm, or another lawyer in the lawyer’s
law firm; and (5) a lawyer representing a party or
witness in the matter is a spouse, parent or sibling of
the lawyer, or has an intimate personal relationship
with the lawyer or with another lawyer in the lawyer’s
law firm.

Lawyer's Responsibilities to Former Clients and
Other Third Persons

[9] A lawyer's duties of undivided loyalty and
independence of professional judgment may be
materially limited by responsibilities to former clients
under Rule 1.9 or by the lawyer’s responsibilities to
other persons, such as fiduciary duties arising from
a lawyer's service as a trustee, executor or
corporate director. See, e.g., William H. Raley Co,
Inc. v. Superior Court (1983) 149 Cal.App.3d 1042
[197 Cal.Rptr. 232].

Personal Interest Conflicts

[10] The lawyer's own interests should not be
permitted to have an adverse effect on the
representation of a client. For example, if the
probity of a lawyer's own conduct in a transaction is
in serious question, it may be difficult or impossible
for the lawyer to give the client detached advice. A
lawyer's legal, business, professional or financial
interest in the subject matter of the representation
might also give rise to a conflict under paragraph
(a)(2), where, for example, (1) the lawyer is a party
to a contract being litigated; (2) the lawyer
represents a client in litigation with a corporation in
which the lawyer is a shareholder; or (3) the lawyer
represents a landlord in lease negotiations with a
professional organization of which the lawyer is a
member. Similarly, when a lawyer has discussions
concerning possible employment with an opponent
of the lawyer’s client, or with a law firm representing
the opponent, such discussions could materially limit
the lawyer’s representation of the client. In addition,
a lawyer may not allow related business interests to
affect representation, for example, by referring
clients to an enterprise in which the lawyer has an
undisclosed financial interest. See Rules 1.8.1
through 1.8.11 for specific rules pertaining to a
number of personal interest conflicts, including
business transactions with clients. See also Rule 3.7
concerning a lawyer as witness and Rule 1.10
(personal interest conflicts under Rule 1.7 ordinarily
are not imputed to other lawyers in a law firm).

[11] When lawyers representing different clients
in the same matter or in substantially related matters
are closely related by blood or marriage, or when
there is an intimate personal relationship between
the lawyers, there may be a significant risk that
client confidences will be revealed and that the
lawyer’'s family relationship will interfere with both
loyalty and independent professional judgment. As
a result, each client is entitled to know of the
existence and implications of the relationship
between the lawyers before the lawyer agrees to
undertake the representation. Thus, a lawyer who is
related to another lawyer, e.g., as parent, child,
sibling or spouse, or who is in an intimate personal
relationship with another lawyer, ordinarily may not
represent a client in a matter where that lawyer is
representing another party, unless each client gives
informed written consent.  The prohibition on
representation arising from a close family
relationship is personal and ordinarily is not imputed
to members of firms with whom the lawyers are
associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in
sexual relationships with a client unless the sexual
relationship predates the formation of the lawyer-
client relationship. See Rule 1.8.10.

Interest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other
than the client, including a co-client, if the client
gives informed written consent and the arrangement
does not compromise the lawyer’s duty of loyalty or
independent judgment to the client. See Rule 1.8.6.
If acceptance of the payment from any other source
presents a significant risk that the lawyer's
representation of the client will be materially limited
by the lawyer's own interest in accommodating the
person paying the lawyer's fee or by the lawyer's
responsibilities to a payor who is also a co-client,
then the lawyer must comply with the requirements
of paragraph (b) before accepting the
representation, including determining whether the
lawyer has the ability to obtain the client’'s consent to
the representation and, if so, whether the client has
adequate information about the material risks of the
representation. See Comments [14]-[17A].

Prohibited Representations
[14] Ordinarily, clients may consent to
representation notwithstanding a conflict. However,

as indicated in paragraph (b), in some situations a
lawyer cannot properly ask for such agreement or
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provide representation on the basis of the client's
consent. When the lawyer is representing more
than one client, the question of consent must be
resolved as to each client.

[15] A lawyer's ability to obtain consent is
typically determined by considering whether the
interests of the clients will be adequately protected if
the clients are permitted to give their informed
written consent to representation burdened by a
conflict of interest. Thus, under paragraph (b)(1),
representation is prohibited if in the circumstances
the lawyer cannot reasonably conclude that the
lawyer will be able to provide competent and diligent
representation. See Rule 1.1.

[16] Paragraph (b)(2) describes conflicts to
which a client cannot consent because the
representation is prohibited by applicable law. For
example, certain representations by a former
government lawyer are also prohibited, despite the
informed consent of the former client. See, e.g.,
Business and Professions Code section 6131.

[17] Paragraph (b)(3) describes conflicts for
which client consent cannot be obtained because of
the interests of the legal system in vigorous
development of each client's position when the
clients are aligned directly against each other in the
same litigation or other proceeding before a tribunal.
Whether clients are aligned directly against each
other within the meaning of this paragraph requires
examination of the context of the proceeding. See,
e.g., Woods v. Superior Court (1983) 149
Cal.App.3d 931 [107 Cal.Rptr. 185] (the lawyer of a
family-owned business organization should not
represent one owner against the other in a marital
dissolution action); Klemm v. Superior Court (1977)
75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] (a
lawyer may not represent parties at hearing or trial
when those parties’ interests in the matter are in
actual conflict). Although paragraph (b)(3) does not
preclude a lawyer's multiple representation of
adverse parties to a mediation (because mediation
is not a proceeding before a “tribunal” under Rule
1.0.1(m)), such representation may be precluded by
paragraph (b)(1).

[L7A] Under paragraph (b)(4), a lawyer must
obtain the informed written consent of each affected
client before accepting or continuing a
representation that is prohibited under paragraph
(@). If the lawyer cannot make the disclosure
requisite to obtaining informed written consent, (see
Rules 1.0.1(e) and 1.0.1(e-1)), without violating the

lawyer's duty of confidentiality, then the lawyer may
not accept or continue the representation for which
the disclosure would be required. See Rule 1.6 and
Business and Professions Code section 6068(e). A
lawyer might also be prevented from making a
required disclosure because of a duty of
confidentiality to former, current or potential clients,
because of other fiduciary relationships such as
service on a board of directors, or because of
contractual or court-ordered restrictions. In addition,
effective client consent cannot be obtained when the
person who grants consent lacks capacity or
authority. See Civil Code section 38; and see Rule
1.14 regarding clients with diminished capacity.

Disclosure and Informed Written Consent

[18] Informed written consent requires that the
lawyer communicate in writing to each affected
client the relevant circumstances and the actual and
reasonably foreseeable adverse consequences of
the conflict on the client's interests and the lawyer's
representation and that the client thereafter gives his
or her consent in writing. See Rules 1.0.1(e)
(informed consent) and 1.0.1(e-1) (informed written
consent) and Comments [6] and [7] to that Rule.
The information required depends on the nature of
the conflict and the nature of the risks involved.
When representation of multiple clients in a single
matter is undertaken, the information must include
the implications of the joint representation, including
possible effects on loyalty, confidentiality and the
lawyer-client privilege and the advantages and risks
involved. See Comment [30] (effect of joint
representation on confidentiality).

[19] Under some circumstances it may be
impo