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WELCOMING REMARKS 
Merri A. Baldwin: Chair, Committee on Professional Responsibility and Conduct 

John Trasviña: Dean, University of San Francisco School of Law 

 PANEL ONE 
REDUX:  WHO’S RUNNING THE PROFESSION? THE FUTURE OF RULES-MAKING 
AND THE DISCIPLINARY PROCESS 

 PANEL TWO 
STRENGTH IN NUMBERS: ETHICAL ISSUES IN CLASS AND MASS ACTIONS 

LUNCH 

 PANEL THREE 
DIMINISHED CAPACITY CLIENTS:  ETHICAL ISSUES AND DILEMMAS 

 PANEL FOUR 
THE TRAIN KEEPS A-ROLLIN:  AN UPDATE ON THE SECOND RULES REVISION 
COMMISSION’S PROPOSED AMENDMENTS TO CALIFORNIA’S RULES OF  
PROFESSIONAL CONDUCT 

Written materials can be downloaded at: 
http://www.calbar.org/ethics-symposium/2016_materials.html

http://www.calbar.org/ethics-symposium/2016_materials.html


How to access the wireless network when at USF:

Obtaining visitor access is a two step process: first you register for visitor credentials, then you use those credentials to connect with the USF
Visitors network. Note that visitor accounts exist for 7 days at a time - if you are here longer than that you can re-register.

1. 

When on campus connect to the USF Visitors wireless SSID2. 

Open an Internet Browser and navigate to any website - i.e. www.apple.com3.
You will be redirected to the USF Wireless Network On-boarding webpage4.
Under the USF VISITORS section click the New Visitor (https://auth.impulse.com:8443/guest?action=selectProfile&
guestProfileId=4) button to self register for visitors access  (note, new splash page design launching early Fall Semester 2015 -
specific date TBD).

5. 

Specify a destination to which the visitor credentials should be sent. This destination can be either an email address and if applicable the phone
number of a device capable of receiving SMS text messages

6. 

After submitting the account registration form a set of visitor credentials will be sent to you (via email and SMS text message)7.
Click the link to sign-in8.
Enter your visitor credentials9.
You should now be able to use the Internet10.

USF WIRELESS NETWORK ACCESS INSTRUCTIONS
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Merri A. Baldwin, Chair San Francisco, CA 

Merri Baldwin is a shareholder in the San Francisco office of Rogers Joseph O’Donnell, P.C. 
Ms. Baldwin’s practice focuses on business litigation and attorney liability and conduct. She is 
vice-chair of the State Bar’s Standing Committee on Professional Responsibility and Conduct 
and is a certified legal specialist in Legal Malpractice Law, California Board of Legal 
Specialization. Ms. Baldwin is a member of the executive committee of the Bar Association of 
San Francisco’s Legal Malpractice section and is a vice-chair of the American Bar Association 
Litigation Section’s Professional Services Litigation Committee. She is an adjunct professor at 
Golden Gate University School of Law, and speaks and writes frequently on legal ethics and 
professional responsibility matters. She co-edited The Law of Lawyers’ Liability (2012, First 
Chair Press.) Ms. Baldwin received her law degree from the UC Berkeley School of Law, where 
she was co-editor-in-chief of the Berkeley Women’s Law Journal. She graduated magna cum 
laude from Smith College, and was a Fulbright Scholar at the London School of Economics. 
Ms. Baldwin is the Treasurer of the Bar Association of San Francisco for 2015. 
 
 

Suzanne Burke Spencer, Vice-Chair Laguna Beach, CA 
 Suzanne Burke Spencer is the managing shareholder of Sall Spencer Callas & Krueger, a 

business litigation firm in Laguna Beach, California.  She practices in the areas of professional 
malpractice and attorney ethics as well as complex business and real estate litigation.  
Ms. Burke Spencer has frequently lectured on attorney fees disputes, legal ethics and risk 
management in public and private seminars, and has authored or contributed to numerous 
articles on attorney ethics.  Ms. Burke Spencer was appointed to the State Bar of California’s 
Committee on Professional Responsibility and Conduct (COPRAC) for a three year term 
beginning October 2012 and is currently serving as Vice-Chair.  She is a former member of the 
Client Relations Committee of the Orange County Bar Association.  A native of New Jersey, 
Ms. Burke Spencer relocated to California in 1995 and has lived and practiced here ever since. 

 
 

Scott B. Garner, Advisor Irvine, CA 
 Scott Garner is a partner with the law firm of Umberg Zipser LLP in Irvine, California.  His 

practice focuses on complex business litigation, with an emphasis on attorney liability defense.  
He also has significant experience in the areas of securities litigation, intellectual property 
litigation, corporate governance, and hospital and health care law.  Mr. Garner is the immediate 
past Chair of the State Bar's Committee on Professional Responsibility and Conduct and is 
currently the Advisor to that Committee.  He is the Co-Chair of the Orange County Bar 
Association's Professionalism and Ethics Committee and the Co-Chair of the Orange County Bar 
Association’s Civility Task Force.  He also serves as a member of the Board of Directors of the 
Orange County Bar Association and as President of the Orange County Chapter of the 
Association of Business Trial Lawyers. He is a frequent author and speaker on ethics-related 
issues.  Mr. Garner graduated cum laude from Harvard Law School in 1991, and received his 
B.A. degree with distinction from Stanford University in 1988. 
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David J. Pasternak, President, State Bar of California, Vice-President Los Angeles, CA 

David Pasternak is a member of Pasternak & Pasternak, A Law Corporation in Los Angeles.  
He is currently serving as the 91st President of the State Bar of California, after previously 
serving as the first member of the California State Bar Board of Trustees appointed by the 
California Supreme Court.  He is a past President of the Los Angeles County Bar 
Association, a former chair of its Litigation Section, a former President of its Barristers 
Section, and Chair of its Senior Lawyers Division. Mr. Pasternak has chaired many 
committees for the American Bar Association, Los Angeles County Bar Association, and 
Beverly Hills Bar Association, and the Association of Business Trial Lawyers, among others. 
He is a founding Co-Chair of what is now the Los Angeles/Orange County branch of the 
California Receivers Forum, and a member of its Board of Directors. He regularly writes and 
speaks about receivership practice. He also has served on a number of California Judicial 
Council and Los Angeles Superior Court committees, including some bench/bar committees 
that revised the Los Angeles Superior Court rules. He has served a three year term as a 
member of the California Judicial Council, as an attorney delegate to the 9th Circuit Judicial 
Conference, President of Bet Tzedek Legal Services, and President of the Chancery Club.  
Mr. Pasternak earned a bachelor’s degree from the University of California at Los Angeles 
and a law degree from Loyola Law School in Los Angeles. 
 
In addition to his civil litigation practice, since 1982, he has been appointed as a state and 
federal court receiver, a provisional director, referee, special master, and Bankruptcy Court 
Custodian hundreds of times, and has represented and advised other receivers and 
provisional directors in hundreds of other cases. His receivership appointments include all 
sorts of equity, regulatory, rents-and-profits, marital dissolution, and collection of judgment 
receiverships. He was named on the approved receivers list that was previously maintained 
by the Los Angeles Superior Court. 
 
 

Dean John Trasviña, University of San Francisco, School of Law      San Francisco, CA 
A native San Franciscan, John Trasviña became Dean of the University of San Francisco 
School of Law in 2013 after being appointed by President Obama and serving as Assistant 
Secretary for Fair Housing and Equal Opportunity at the U.S. Department of Housing & Urban 
Development in President Obama's first term. 
 
Previously, he was President & General Counsel of the Mexican American Legal Defense and 
Educational Fund (MALDEF), the "law firm for the Latino community" with six litigation and 
policy offices across the country focused on immigration, education and voting rights.  His 
government career started locally as a Deputy City Attorney in San Francisco and, at the 
national level, as counsel, and later general counsel and staff director for U.S. Senator Paul 
Simon on the U.S. Senate Judiciary Committee.  He later served as Deputy Assistant 
Attorney General for Legislative Affairs.  In 1997, President Bill Clinton appointed him special 
counsel for immigration-related unfair employment practices. In that capacity, he led the only 
federal government office devoted solely to immigrant workplace rights and was the highest 
ranking Latino attorney at the U.S. Department of Justice. 
 
A graduate of Harvard University and Stanford Law School, he also taught immigration law at 
Stanford Law School and was director of the Discrimination Research Center in Berkeley.  
His service to the Latino legal community includes work on judicial nominations as Vice 
President of HNBA in 1993, two-term president of the Hispanic Bar Association of the District 
of Columbia and board member of the San Francisco La Raza Lawyers Association from 2002 
to 2004. 
 
 





 

  
  

Redux:  Who’s Running the Profession?  The Future  

of Rules-Making and the Disciplinary Process 

T
A

B
 1  





 
 

 
 

REDUX:  WHO’S RUNNING THE PROFESSION? THE FUTURE OF RULES-MAKING  
AND THE DISCIPLINARY PROCESS 

 
 

Larry D. Doyle, Panel Moderator Sacramento, CA 
 Larry Doyle is a Sacramento-based attorney, lobbyist and mediator, and a member of the State 

Bar’s Standing Committee on Professional Responsibility and Conduct (COPRAC) and the 
Association of Professional Responsibility Lawyers (APRL). Mr. Doyle served as Chief Legislative 
Counsel for the State Bar of California for eighteen years and since 2009 has been the Legislative 
Representative for the Conference of California Bar Associations (CCBA), a statewide organization 
of attorneys representing over 30 local, regional and specialty bar associations.  Mr. Doyle’s legal 
practice focuses on legal research and advocacy in the areas of lawyer ethics, State Bar 
admissions and discipline, probate, trust and family law.  Mr. Doyle is a graduate of Dartmouth 
College and the University of Pacific’s McGeorge School of Law. 

 
David C. Carr San Diego, CA 

Mr. Carr is Senior Counsel in the Legal Ethics and Law Office Management Practice Group at 
Klinedinst PC in San Diego, California.  Mr. Carr’s practice includes a broad range of issues involving 
the law of lawyering, including discipline defense, bar admissions, legal malpractice, attorney 
professional responsibility and ethics advice. Mr. Carr is a 1986 graduate of Loyola Law School in Los 
Angeles and attended UCLA as an undergraduate. Following several years of practice in commercial 
law and business litigation, Mr. Carr joined the State Bar as a staff attorney in 1989. He served as 
counsel to the State Bar’s investigative oversight panel from 1989 to 1992.  Mr. Carr served on the 
National Organization of Bar Counsel’s advisory committee to the American Bar Association’s McKay 
Commission on discipline enforcement in 1991. 
 
Mr. Carr moved from oversight of the discipline system in 1992 to prosecuting cases as a Deputy Trial 
Counsel in the discipline prosecutor’s office of the State Bar.  After five years trying discipline, 
admissions and reinstatement cases before the State Bar Court Hearing Department, he began to 
specialize in appellate advocacy before the State Bar Court’s Review Department, resulting in ten 
published decisions between 1997 and 2000. 
 
During the shutdown of the State Bar in 1998 after former Governor Wilson’s veto of the State Bar 
dues bill, Mr. Carr worked as an unpaid volunteer in the discipline system. He successfully argued as 
amicus counsel to the California Supreme Court that a special master be appointed to oversee 
discipline system spending (In Re Attorney Discipline System (1998) 19 Cal.4th 582.) After the 
Supreme Court ordered a special dues assessment to revive the discipline system, Mr. Carr became 
an Assistant Chief Trial Counsel and manager of the general trials unit in Los Angeles in 1999.  He 
helped to re-build the Los Angeles discipline office by hiring and training many of its current discipline 
prosecutors. He also worked on discipline policy issues as the Chief Trial Counsel’s liaison with the 
State Bar’s Committee on Professional Responsibility and Conduct (COPRAC) and the State Bar 
Court Executive Committee. Mr. Carr returned to private practice in 2001. 
 
Mr. Carr is a member of the San Diego County Bar Association where he serves on the Legal Ethics 
Committee. He is also a member of the Association of Professional Responsibility Lawyers (APRL) 
and the Association of Discipline Defense Counsel (disciplinedefensecounsel.org) and served as 
President from 2008 to 2010. 

  



 
 

 
 
Robert A. Hawley San Francisco, CA 

Robert Hawley served as Acting and Deputy Executive Director of the State Bar of California.  His 
areas of responsibility for the State Bar, among other things, have included oversight of the State 
Bar’s Professional Competence Unit which administers the Ethics Hotline, the Committee on 
Professional Responsibility and Conduct (COPRAC), the State Bar’s professional responsibility 
publications and other functions related to the development of California's Rules of Professional 
Conduct.  He also was the State Bar’s employee relations officer overseeing all labor and 
employment functions. 
 
He received his Juris Doctorate (J.D.) degree from the University of California, Hastings College of 
Law and his Masters in Law (LL.M) from New York University, School of Law. 
 
Mr. Hawley began his legal career as a disciplinary prosecutor for the State Bar.  He then entered 
private practice for over ten years representing management in labor and employment matters 
before state and federal courts and administrative agencies.  He served as a member of the State 
Bar’s Standing Committee on Professional Responsibility and Conduct (COPRAC) as well as its 
Chair and Special Advisor.  Prior to rejoining the State Bar’s staff, he served as Risk Management 
Chair and Deputy Managing Partner for a major Bay Area law firm. 
 
Mr. Hawley has taught Professional Responsibility and Labor Law at various Bay Area law schools 
for the past twenty years, and is currently on the adjunct faculty of Pacific McGeorge School of Law. 
 
Mr. Hawley is the recipient of the National Organization of Bar Counsel’s 2014 President’s Award, 
recognizing lifetime achievement in attorney regulation and service. 
 

Mark L. Tuft San Francisco, CA 
Mark Tuft is a partner with Cooper, White & Cooper LLP in San Francisco. He serves as counsel to 
lawyers and law firms on professional responsibility, professional liability, law firm mergers and 
dissolutions and State Bar disciplinary matters. Mr. Tuft is certified by the State Bar of California as 
a specialist in legal malpractice law. His practice includes legal malpractice defense, media law and 
commercial litigation. He also serves as an arbitrator, mediator and special master in lawyer-client 
and law firm disputes. Mr. Tuft is a co-author of The California Practice Guide on Professional 
Responsibility (The Rutter Group, a division of Thomson Reuters). Mr. Tuft obtained his J.D. degree 
with honors from Hastings College of the Law in 1968. He also received an LL.M. degree with 
highest honors from George Washington University in 1972. 
 
Mr. Tuft has served on various State Bar committees studying and drafting rules of professional 
conduct including the first and second Commissions for the Revision of the Rules of Professional 
Conduct. He is a former chair of COPRAC and a past president of the Association of Professional 
Responsibility Lawyers. Mr. Tuft is a member of the ABA Center on Professional Responsibility and 
has served on several committees including the Center's Policy Implementation Committee and 
Editorial Board. Mr. Tuft has taught courses on legal ethics as an adjunct professor at the University 
of San Francisco School of Law and is a frequent lecturer and writer on professional responsibility. 
Mr. Tuft has received several teaching awards including CEB's Award of Merit. 
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Additional Links 

 

· Solicitors Regulation Authority 
http://www.sra.org.uk/home/home.page
http://www.sra.org.uk/sra/policy/regulation-reform.page

· Law Society England & Wales 
http://www.lawsociety.org.uk/

· Legal Services Consumers Panel 
http://www.legalservicesconsumerpanel.org.uk/

· Chaptered Bills 
o SB 1145 (Burton) of 1997
o SB 144 (Schiff) of 1999
o SB 641 (Corbett) of 2009
o AB 2764 (Assembly Judiciary Committee) of 2010
o SB 163 (Evans) of 2011
o SB 387 (Jackson) of 2015

· Selected Statutes 
o Business & Professions Code Sections 6000 - 6009.7 [General Provisions]
o Business & Professions Code Sections 6010 - 6034 [Administration]
o Business & Professions Code Sections 6075 - 6088 [Disciplinary Authority of the 

Board of Trustees] 
o Business & Professions Code Sections 6090 - 6095.1 [Miscellaneous 

Disciplinary Provisions] 
o Business & Professions Code Sections 6011 - 6117 [Disciplinary Authority of the 

Courts] 
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http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=BPC&division=3.&title=&part=&chapter=4.&article=2.
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Senate Bill No. 60 

CHAPTER 782 

An act relating to the State Bar of California. 

[Approved by Governor October 12, 1995. Filed with Secretary of State October 12, 1995.] 

LEGISLATIVE COUNSEL’S DIGEST 

SB 60, Kopp. State Bar of California: mandatory membership. 

Existing law provides that the State Auditor shall conduct financial and performance audits as 
directed by statute. These audits may be conducted of any state agency or any local 
governmental agency. This bill would require the State Bar to contract with the State Auditor to 
conduct a comprehensive management audit of the State Bar. 

The State Bar Act provides that the membership of the State Bar is composed of all persons 
admitted and licensed to practice law in this state, except certain judges and justices. No person 
may practice law in this state without being an active member of the State Bar. 

This bill would require the State Bar to conduct a plebiscite of its active members in good 
standing to determine whether the members favor abolishing the State Bar as the agency 
regulating lawyers, as specified. The bill would specify the contents of the ballot for the 
plebiscite, which would include an analysis by the Legislative Analyst. The Board of Governors 
would be required to report the results of the plebiscite to the Supreme Court, Governor, and 
Legislature by July 1, 1996. 

SECTION 1. The State Bar shall contract with the State Auditor to conduct a comprehensive 
management audit of the State Bar. The audit shall take account of all previous audits, reviews, 
and studies of the State Bar and shall include findings and recommendations relating to the 
following: (a) the cost and efficiency of the discipline system; (b) the consolidation of State Bar 
offices in San Francisco and Los Angeles; (c) an appropriate level of funds to be maintained in 
the Building Fund; (d) the methods of setting executive and other staff salaries and the amount 
of managerial and supervisorial staffing; (e) the costs of travel, meals, retreats, and other 
expenditures; (f) the amount of membership fees required for the State Bar to fulfill its mandated 
functions; and (g) the amount of membership fees used by the State Bar for its legislative 
activities. 

The State Auditor shall conduct or oversee the audit. Duplication of previous audits, reviews, 
and studies of the State Bar shall be avoided. The State Auditor shall report the tentative results 
of the audit to the State Bar for review and comment at least five business days prior to filing its 
report with the Supreme Court, Governor, and Legislature by July 1, 1996. The cost of the audit 
shall not exceed one hundred thousand dollars ($100,000). 

SEC. 2. The State Bar shall conduct a plebiscite of its active members in good standing with 
respect to the following question: 

Shall the State Bar be abolished as the agency regulating lawyers in this state on behalf of the 
Legislature and Supreme Court, with its regulatory functions turned over to another body or 
bodies and some or all of its other activities handled by a voluntary bar association or 
associations? 
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The State Bar shall conduct the plebiscite by sending each active member a ballot setting forth 
the above question, along with an envelope preaddressed to the appropriate authority 
responsible for compiling the results of the plebiscite and reporting to the Board of Governors of 
the State Bar. Active members of the State Bar do not include justices and judges of courts of 
record during their continuance in office or retired justices and judges of courts of record who 
are inactive. In order to reduce the cost associated with conducting the plebiscite, the ballot 
shall be mailed as part of a regularly scheduled mailer from the State Bar to active members, 
including, but not limited to, the annual dues statement. 

The State Bar shall cause to be produced and sent with each ballot a ballot pamphlet including 
two arguments in favor of an affirmative answer to the question posed, two arguments in favor 
of a negative answer, one rebuttal argument responding to the affirmative arguments, and one 
rebuttal argument responding to the negative arguments. Each argument may not exceed 500 
words. Each rebuttal argument may not exceed 250 words. Any active member of the State Bar 
may seek permission from the Secretary of State to prepare and file an argument for or against 
the question. The Secretary of State shall grant permission to up to two active members. If three 
or more active members of the State Bar submit arguments on the same side of the question, 
the Secretary of State shall designate two of the members to write arguments. The Secretary of 
State shall designate one of the two members writing arguments on the same side of the 
question to write the rebuttal argument. No more than three signatures may appear with any 
argument printed in the ballot pamphlet. Any argument prepared under this section shall be 
submitted to the Secretary of State by a date sufficient to meet ballot printing deadlines. 

The ballot pamphlet shall include an analysis prepared by the Legislative Analyst. The analysis 
shall describe the question, including the effect of the question on existing law, and shall 
generally set forth, in an impartial manner, the information that the average member needs to 
understand the question adequately. The analysis shall identify the State Bar’s regulatory 
functions (relating to admission, discipline, rules of professional conduct, continuing legal 
education, the Client Security Fund, the Legal Services Trust Fund, and the Commission on 
Judicial Nominees Evaluation) and shall include a statement that attorneys practicing law in this 
state would probably be required to pay a fee to support the cost of that regulation by another 
body or bodies. 

Members shall be instructed to answer the question by checking the appropriate box on the 
ballot, ‘‘yes’’ or ‘‘no,’’ and returning the ballot to the State Bar by a date to be determined by a 
panel of four persons established for the purpose of assuring that the plebiscite is conducted in 
a fair, honest, and unbiased manner. For that purpose, the panel shall monitor the conducting of 
the plebiscite and the compiling and reporting of the results. The panel shall have final authority, 
subject to judicial review, to decide any questions that may arise concerning the conducting of 
the plebiscite or the compiling or reporting of its results. The author of each argument appearing 
in the ballot pamphlet shall designate one member of the monitoring panel. The Board of 
Governors of the State Bar shall report the results of the plebiscite to the Supreme Court, 
Governor, and Legislature by July 1, 1996. 
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Lawyers vote 2 to 1 to keep California's State Bar unified

President Towery lauds 51 percent turnout, pledges to continue with reforms initiated during his tenure

by NANCY McCARTHY
Staff Writer

By a decisive two to one margin, California attorneys turned back the effort to abolish the mandatory State Bar, and
elated bar executives said they hope the resounding vote will resolve the question of self-governance once and for all.

"The lawyers of California have shown their decisive support for an independent profession," said bar President Jim
Towery. "It is clear they want to maintain the profession, independent of political interference."

"What we have done," added President-elect Thomas Stolpman, "is to validate the legal profession. The vote affirmed
our profession and the values we stand for."

Fifty-one percent -- 60,885 -- of the 119,327 eligible active attorneys cast ballots, a turnout bar officials said was heavier
than expected.

Thirty-five percent voted to abolish the mandatory bar and sixty-five percent voted against abolition. The official tally
was 21,589 in favor of abolition and 39,296 opposed.

The results of the vote, which was advisory only, were delivered to the governor, legislature and Supreme Court July 1.

Sen. Quentin Kopp, I-San Francis-co, who wrote SB 60 requiring the plebiscite, said getting rid of the bar is "not high
on my legislative priorities . . . I've stated that I would honor the results of the plebiscite, but the State Bar had better
seize the opportunity to improve its performance."

Kopp said he does, however, intend to introduce legislation next year to reduce bar dues by $40.

"The fact that you've got 21,589 unhappy lawyers . . . should alarm the State Bar," the senator said. "I think that the State
Bar now knows that at least 35 percent [of the active members who voted] is dissatisfied and would like an end to forced
conscription."

Towery, who led the the seven-month campaign against abolition, said attorneys agreed with his central theme that
lawyers should continue to regulate themselves and remain free of legislative interference.

He also found support for his second message -- that attorneys "want a bar that maintains high professional standards."

During the campaign, the president said he found widespread support for a strong attorney discipline system which both
protects the public and enforces professionalism.

Towery, who was forced to devote virtually his entire presidency to campaigning against SB 60, also ackowledged that
despite the success of the bar's campaign, substantial numbers of attorneys are unhappy with a bar they perceive as too
bureaucratic, inefficient and unresponsive. Many who voted to retain the mandatory bar did so with reservations, he
said, and their concerns must be addressed.

The bar has made significant financial reductions during the past two years and has begun a series of reforms that will
continue, Towery said. In particular, fiscal accountability and responsiveness to attorney issues will be stressed.

"The plebiscite accelerated the process of reform," Towery said. "The plebiscite will not be the end of the reform
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process."

Towery has promised a $20 reduction in the $478 yearly dues, but Kopp said following the vote he will seek an
additional $20 cut.

Stolpman said he hopes the reduction will be limited to $20 and that the legislature will "give us the freedom with the
dues bill to continue to do a good job."

David and Goliath

The plebiscite campaign amounted to a David and Goliath battle, with the bar winning the endorsement of more than
100 legal organizations and eight retired Supreme Court justices for its retention and the anti-bar group standing
virtually alone.

The bar created the Coalition to Save the Unified Bar (CSUB), hired an outside consultant and raised thousands of
dollars to fund the volunteer-run campaign. The Lawyers' Committee for a Yes Vote spent about $3,500.

Kopp and Peter Keane, a former Board of Governors member who led the abolition movement, hammered the bar with
accusations of bloat, inefficiency and arrogance. Despite paying the highest bar dues in the country, they charged,
California attorneys get little in the way of services.

Anti-bar activists said the Administrative Office of the Courts would do a better job of regulating lawyers, and a
voluntary bar, free of Keller restrictions, could more effectively represent and defend the profession.

Towery and other bar officials conceded the bar is far from perfect, but said it has worked hard in recent years to make
reforms and cut its budget. They stressed that even if the bar were dismantled, attorneys would still pay for their
regulation.

Fatal flaw

And they effectively capitalized on SB 60's fatal flaw: it did not specify what entity would replace the bar to handle
lawyer regulation. Towery continually asked lawyers if they want to be regulated by a different state bureaucracy, such
as the Department of Consumer Affairs, and if they wanted to place their future in the hands of a hostile legislature.

On the day the vote was announced, Keane interpreted the numbers as a win for his camp and promised another attempt
to dismantle the bar within a year.

"The results show 70 percent of lawyers either voted against the bar or felt it was so out of it it wasn't worth the powder
to blow it up," said Keane, chief assistant public defender in San Francisco.

"This was just a dress rehearsal. If the bar thinks it was the final scene, they're kidding themselves."

Keane said if bar opponents seek a new plebiscite, they will specify that attorney regulation would be transferred to the
Administrative Office of the Courts.

Although the campaign became fractious at times -- Kopp wrote a bill solely "to dispel the untruths of Towery and his
confederates" -- Towery wound up thanking Kopp for forcing the bar and its members to take a close look at the
organization.

"With the benefit of hindsight, I think it has been an extraordinarily healthy process," Towery said.

Defining the mission

The election forced the bar to define its mission, reach out to its members and justify its existence. Towery said he
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would recommend such self-examination for all organizations, including the legislature.

The bar spent more than $200,000 complying with SB 60's requirements. It paid the state auditor $100,000 to examine
its books, a sum which does not include staff time spent on assisting the auditor.

Price Waterhouse was hired at a cost of just under $100,000 to handle the nuts and bolts of the election, including
printing, mailing and counting the ballots. In addition, the bar must pay the firm 50 cents per vote to count every vote
over 20,000. Because more than 60,000 ballots were cast, the extra tallying will cost more than $20,000.

The election results are similar to a vote in Washington last year, when slightly more than half the state's attorneys left
the mandatory bar intact by a lopsided 71.3 percent margin.

Bar Journal poll

The vote also mirrors a scientific poll conducted by the California Bar Journal a year ago which found that 74 percent of
the state's attorneys believe they should be required to belong to the State Bar in order to practice law.

When asked what entity -- the State Bar, an agency of state government or a local bar association -- should license
attorneys to practice, 79 percent favored the State Bar, 13 percent wanted a government agency and 3 percent said a
local bar.

The poll had a margin of error of plus-or-minus 4.5 percent. It was conducted before SB 60 was approved.

The ballot

The plebiscite required a "yes" or "no" answer to the question: "Shall the State Bar be abolished as the agency regulating
lawyers in this state on behalf of the legislature and Supreme Court, with its regulatory functions turned over to another
body or bodies and some or all of its other activities handled by a voluntary bar association or associations?"

Attached to the ballot was an analysis prepared by the state's legislative analyst and a set of pro and con arguments. A
special four-member monitoring panel representing both sides oversaw the entire process.

Price Waterhouse and the monitoring panel took numerous precautions to safeguard the fairness of the vote and to
ensure its confidentiality. When ballots were returned to the accounting firm, they were scanned into a secure computer
and stored in a locked room. The ballots will be destroyed in six months.
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VETO MESSAGE FOR SB 1145 (Burton) 
DATE: 10/11/1997 

 
To the Members of the California Senate: 
 
I am returning Senate Bill No. 1145 without my signature. 
 
This bill would authorize the State Bar to collect annual bar dues from its members for the years 
1998 and 1999.  The dues would be reduced by $20 and the annual amount frozen until 
January 1, 2000. This bill also would authorize the State Bar to continue collecting an additional 
fee of $110 to be used exclusively for discipline augmentation during the same time frame noted 
above. 
 
The State Bar is authorized to regulate the practice of law in California.  It licenses, regulates, 
and has the authority to discipline nearly 122,000 attorneys in California.  The California Bar is a 
mandatory bar in that all California attorneys must be members in order to practice law.  Its fee-
based budget exceeds $65 million annually. 
 
Last year, a significant minority of bar members voted to abolish the mandatory bar in favor of a 
voluntary model embraced in ten other states.  This difference of opinion as to the mandatory 
nature of the Bar is at the heart of what might be charitably characterized as an almost chronic 
disharmony.  Simply stated, some members believe that the Bar cannot function effectively as 
both a regulatory and disciplinary agency as well as a trade organization designed to promote 
the legal profession an d collegial discourse among its members. 
 
In addition to the conflict inherent in the Bar's multiple functions, recent lawsuits illustrate the 
long held belief of some members that the Bar is partisan, representing the views of the most 
vocal while excluding or opposing the interests of others. 
 
Some of these less favored members were vindicated in 1990 when the U.S. Supreme Court in 
Keller v. State Bar of California 496 U.S.1, concluded that the Bar had impermissibly spent bar 
dues to promote political positions offensive to some of its members. 
 
The bar has responded to Keller by conducting business as usual while offering a minuscule 
rebate to those opposed.  Unappeased, several bar members (including one former and one 
current member of the Legislature) sued this year asserting that the Bar had violated its 
members' rights by taking positions on legislation with which members disagree. 
 
In recent months, as disgruntled members have leveled charges that the Bar is bloated, 
arrogant, oblivious and unresponsive, the Bar has promptly done its best to verify each 
indictment. 
 
During the past year the Bar has, in no particular order: 
 

 Entered into a $900,000 contract with its former executive officer to provide lobbying 
services for two years.  The contract initially included an illegal $75,000 bonus to be paid 
if this bill were signed into law.   

 Hired a new executive officer for $200,000 per annum plus perks.   
 Endorsed legislation which would increase liability limits in medical malpractice cases 

over the objection of the civil defense bar.   
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 Resisted proposals to significantly reduce bar dues, calling instead for a $20 annual 
reduction in dues offset by the extension of a $110 per year increase in dues.   

 Resisted, in fact deleted, amendments to this bill which would have required a Bar dues 
bill next year and thus increased legislative oversight. 

 
Members of the California Bar currently pay $478 in annual bar dues. Two studies, one by the 
State Auditor and another by a committee chaired by U.S. Court of Appeals Judge Arthur 
Alarcon, found a significant glut in the Bar's budget and called for a substantial reduction.  In the 
case of the Alarcon Committee, the recommended reduction was $79 per year.  Indeed, 
California bar dues are more than twice the average of the other forty-nine states, which is 
approximately $200 per year.  None of this appears to be of any consequence to the Bar, but 
then the Bar's own small army of staff attorneys pays no bar dues at all. 
 
At the end of a tumultuous legislative year, the State Bar last month conducted its annual 
convention in San Diego where delegates promptly got down to business and adopted 
resolutions: 
 
* in favor of legalizing same sex marriages * to prohibit discrimination against transvestites and 
transsexuals * to reduce penalties for drug dealers * to reduce penalties for repeat child 
molesters * to thwart the will of the voters relative to affirmative action at state law schools 
 
It is difficult to draw a clear conclusion as to the direction of the California State Bar.  Created in 
1927, the Bar is designed to act as an arm of the California Supreme Court with responsibility 
for regulating the legal profession and promoting fair and efficient administration of justice.  The 
Bar has drifted, however, and become lost, its ultimate mission obscured.  It is now part 
magazine publisher, part real estate investor, part travel agent, and part social critic, 
commingling its r responsibilities and revenues in a manner which creates an almost constant 
appearance of impropriety. 
 
It is time for the Bar to get back to basics: admissions, discipline and educational standards. I 
would look with favor upon a bill that required Bar members to pay only for functions which 
were, in fact, a mandatory part of a responsible, cost efficient regulatory process: a process 
which would require the Bar, in word and deed, to scrupulously heed Thomas Jefferson's 
admonition that "to compel a man to furnish contributions of money for the propagation of 
opinions which he disbelieves, is sin ful and tyrannical." 
 
Cordially, 
 
 
 
PETE WILSON  
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Senate Bill No. 144 

CHAPTER 342 

An act to amend Sections 6068, 6070, 6085, and 6141.1 of, to add Sections 6008.6, 6031.5, 
and 6140.05 to, to add and repeal Section 6140 of, and to repeal and add Section 6145 of, the 

Business and Professions Code, relating to the State Bar. 

[Filed with Secretary of State  September 07, 1999. Approved by Governor  
September 07, 1999.] 

LEGISLATIVE COUNSEL’S DIGEST 

SB 144, Schiff. State Bar: membership fees. 

Existing law establishes the State Bar. The Board of Governors of the State Bar has broad 
responsibilities for the State Bar’s operation and function, including, among other things, 
administration of the State Bar, admission to the practice of law, and disciplinary authority over 
its members. 

This bill would revise various provisions relating to the State Bar. 

(1) Existing rules and regulations of the State Bar provide for the creation of, and specify the 
functions and activities of, the Conference of Delegates, which represents locally based general 
bar associations. Existing rules and regulations of the State Bar also provide for advisory 
organizations of the State Bar known as sections. 

This bill would provide that the Conference of Delegates of the State Bar and State Bar sections 
shall not be funded with mandatory fees after January 1, 2000, but would authorize the State 
Bar to provide the Conference of Delegates and State Bar sections with administrative and 
support services, subject to full reimbursement, as specified. 

(2) Existing law imposes various duties on attorneys. Among other things, it requires attorneys 
to cooperate and participate in any disciplinary investigation or other regulatory or disciplinary 
proceeding pending against the attorney. 

This bill would provide that this requirement shall not be construed to require an attorney to 
cooperate with a request that requires the attorney to waive any constitutional or statutory 
privilege or to comply with a request for information or other matters within an unreasonable 
period of time in light of the time constraints of the attorney’s practice, as specified. 

Existing law provides that a person complained against in a disciplinary action of the State Bar 
shall be given a reasonable notice and have a reasonable opportunity to exercise various rights, 
including the right to defend, to receive exculpatory evidence, to be represented by counsel, and 
to examine and cross-examine witnesses. 

This bill would also provide that the notice and rights shall be fair and adequate, as well as 
reasonable, and would also specify that the person has a right to exercise any right guaranteed 
by the California or United States Constitution, including the right against self-incrimination. 

(3) Existing law requires the State Bar to request the California Supreme Court to adopt a rule 
authorizing a mandatory continuing legal education program. Existing law establishes minimum 
hours of participation, and exempts various persons from the requirement. 
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This bill would reduce the required hours, would eliminate the exemption for retired judges, 
would encourage the use of low-cost programs, would set forth findings, and would make 
related changes. 

(4) Existing law, until January 1, 1998, required the Board of Governors of the State Bar to 
establish annual membership fees for active members based on the amount of time the member 
has been practicing law, as specified. Existing law also provides for additional fees. 

This bill would provide for an annual fee not exceeding $318. This provision would be repealed 
on January 1, 2001. 

The bill would also require the invoice for the annual fee to provide each member the option of 
deducting $5 from the annual fee if the member elects not to support lobbying and related 
activities, and would prohibit the Board of Governors of the State Bar from expending a sum 
exceeding the number of members paying the $5 fee, multiplied by $5. 

The bill would require the Board of Governors of the State Bar to adopt a rule to permit 
members whose income from the practice of law is less than a specified amount to 
presumptively qualify for a waiver of a portion of the annual membership fees based on 
hardship. 

Existing law requires the Board of Governors of the State Bar to prepare an annual financial 
statement for the State Bar, which is required to be certified under oath by the President and the 
Treasurer of the State Bar to the Chief Justice of the Supreme Court. 

This bill would require the Board of Governors of the State Bar to contract with a nationally 
recognized independent public accounting firm to conduct an audit of the State Bar’s financial 
statement for each fiscal year beginning after December 31, 1998. It would require the financial 
statement to be certified under oath by the Treasurer of the State Bar, and a copy of the audit 
and the financial statement to be submitted within 120 days of the close of the fiscal year to the 
Board of Governors of the State Bar, the Chief Justice of the Supreme Court, and the Assembly 
and Senate Committees on Judiciary. It would also require the Board of Governors of the State 
Bar to contract with the Bureau of State Audits to conduct a performance audit of the State Bar’s 
operations from July 1, 2000, through December 31, 2000, inclusive, and would require a copy 
of the performance audit to be submitted by May 1, 2001, to the Board of Governors of the State 
Bar, the Chief Justice of the Supreme Court, and the Assembly and Senate Committees on 
Judiciary. It would require that the Board of Governors contract with the Bureau of State Audits 
every 2 years thereafter to conduct a performance audit of the State Bar’s operations for the 
respective fiscal year, commencing with January 1, 2002, to December 31, 2002, inclusive, and 
would require a copy of the performance audit to be submitted within 120 days of the close of 
the fiscal year for which the audit was performed to the Board of Governors of the State Bar, the 
Chief Justice of the Supreme Court, and the Assembly and Senate Committees on Judiciary. It 
would authorize the Bureau of State Audits to contract with a 3rd party to conduct these 
performance audits. 

The bill would prohibit the State Bar from awarding a contract for goods, services, or both, for an 
aggregate amount in excess of $50,000, except pursuant to specified provisions of the Public 
Contract Code. The bill would make related changes. It would also provide that its provisions 
shall become operative only if SB 143 of the 1999–2000 Regular Session is enacted. 
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 6008.6 is added to the Business and Professions Code, to read: 

6008.6. The State Bar shall award no contract for goods, services, or both, for an aggregate 
amount in excess of fifty thousand dollars ($50,000), except pursuant to the standards 
established in Article 4 (commencing with Section 10335) of Chapter 2 of Part 2 of Division 2 of 
the Public Contract Code. The State Bar shall establish a request for proposal procedure by 
rule, pursuant to the general standards established in Article 4 (commencing with Section 
10335) of Chapter 2 of Part 2 of Division 2 of the Public Contract Code.  

SEC. 1.5. Section 6031.5 is added to the Business and Professions Code, to read:  

6031.5. (a) The Conference of Delegates, as established under and pursuant to Article 6 of the 
Rules and Regulations of the State Bar, shall not be funded after January 1, 2000, with 
mandatory fees collected pursuant to subdivision (a) of Section 6140. 

The State Bar may provide the Conference of Delegates with administrative and support 
services, provided the State Bar shall be reimbursed for the full cost of those services out of 
funds collected pursuant to subdivision (c), funds raised by or through the activities of the 
Conference of Delegates, or other funds collected from voluntary sources. The financial audit 
specified in Section 6145 shall confirm that the amount assessed by the State Bar for providing 
the services reimburses the costs of providing them, and shall verify that mandatory dues are 
not used to fund the Conference of Delegates. 

(b) State Bar sections, as established under and pursuant to Article 13 of the Rules and 
Regulations of the State Bar, and their activities shall not be funded after January 1, 2000, with 
mandatory fees collected pursuant to subdivision (a) of Section 6140. 

The State Bar may provide an individual section, or two or more sections collectively, with 
administrative and support services, provided the State Bar shall be reimbursed for the full cost 
of those services out of funds collected pursuant to subdivision (c), funds raised by or through 
the activities of the sections, or other funds collected from voluntary sources. The financial audit 
specified in Section 6145 shall confirm that the amount assessed by the State Bar for providing 
the services reimburses the costs of providing them, and shall verify that mandatory dues are 
not used to fund the sections. 

(c) Notwithstanding the other provisions of this section, the State Bar is expressly authorized to 
collect voluntary fees to fund the Conference of Delegates or the State Bar sections on behalf of 
those organizations in conjunction with the State Bar’s collection of its annual membership 
dues. Funds collected pursuant to this subdivision, and other funds raised by or through the 
activities of the Conference of Delegates or sections, or collected from voluntary sources, for 
their support or operation, shall not be subject to the expenditure limitations of subdivision (b) of 
Section 6140.05.  

SEC. 2. Section 6068 of the Business and Professions Code is amended to read:  

6068. It is the duty of an attorney to do all of the following: 

(a) To support the Constitution and laws of the United States and of this state. 

(b) To maintain the respect due to the courts of justice and judicial officers. 
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(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her 
legal or just, except the defense of a person charged with a public offense. 

(d) To employ, for the purpose of maintaining the causes confided to him or her those means 
only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by 
an artifice or false statement of fact or law. 

(e) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the 
secrets, of his or her client. 

(f) To abstain from all offensive personality, and to advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which he or she 
is charged. 

(g) Not to encourage either the commencement or the continuance of an action or proceeding 
from any corrupt motive of passion or interest. 

(h) Never to reject, for any consideration personal to himself or herself, the cause of the 
defenseless or the oppressed. 

(i) To cooperate and participate in any disciplinary investigation or other regulatory or 
disciplinary proceeding pending against the attorney. However, this subdivision shall not be 
construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment to the 
Constitution of the United States or any other constitutional or statutory privileges. This 
subdivision shall not be construed to require an attorney to cooperate with a request that 
requires the attorney to waive any constitutional or statutory privilege or to comply with a 
request for information or other matters within an unreasonable period of time in light of the time 
constraints of the attorney’s practice. Any exercise by an attorney of any constitutional or 
statutory privilege shall not be used against the attorney in a regulatory or disciplinary 
proceeding against him or her. 

(j) To comply with the requirements of Section 6002.1. 

(k) To comply with all conditions attached to any disciplinary probation, including a probation 
imposed with the concurrence of the attorney. 

(l) To keep all agreements made in lieu of disciplinary prosecution with the agency charged with 
attorney discipline. 

(m) To respond promptly to reasonable status inquiries of clients and to keep clients reasonably 
informed of significant developments in matters with regard to which the attorney has agreed to 
provide legal services. 

(n) To provide copies to the client of certain documents under time limits and as prescribed in a 
rule of professional conduct which the board shall adopt. 

(o) To report to the agency charged with attorney discipline, in writing, within 30 days of the time 
the attorney has knowledge of any of the following: 

(1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice 
or other wrongful conduct committed in a professional capacity. 

(2) The entry of judgment against the attorney in any civil action for fraud, misrepresentation, 
breach of fiduciary duty, or gross negligence committed in a professional capacity. 
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(3) The imposition of any judicial sanctions against the attorney, except for sanctions for failure 
to make discovery or monetary sanctions of less than one thousand dollars ($1,000). 

(4) The bringing of an indictment or information charging a felony against the attorney. 

(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, 
of any felony, or any misdemeanor committed in the course of the practice of law, or in any 
manner such that a client of the attorney was the victim, or a necessary element of which, as 
determined by the statutory or common law definition of the misdemeanor, involves improper 
conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a 
conspiracy or solicitation of another to commit a felony or any misdemeanor of that type. 

(6) The imposition of discipline against the attorney by any professional or occupational 
disciplinary agency or licensing board, whether in California or elsewhere. 

(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly 
incompetent representation, or willful misrepresentation by an attorney. 

(8) As used in this subdivision, “against the attorney” includes claims and proceedings against 
any firm of attorneys for the practice of law in which the attorney was a partner at the time of the 
conduct complained of and any law corporation in which the attorney was a shareholder at the 
time of the conduct complained of unless the matter has to the attorney’s knowledge already 
been reported by the law firm or corporation. 

(9) The State Bar may develop a prescribed form for the making of reports required by this 
section, usage of which it may require by rule or regulation. 

(10) This subdivision is only intended to provide that the failure to report as required herein may 
serve as a basis of discipline.  

SEC. 3. Section 6070 of the Business and Professions Code is amended to read:  

6070. (a) The State Bar shall request the California Supreme Court to adopt a rule of court 
authorizing the State Bar to establish and administer a mandatory continuing legal education 
program. The rule that the State Bar requests the Supreme Court to adopt shall require that, 
within designated 36-month periods, all active members of the State Bar shall complete at least 
25 hours of legal education activities approved by the State Bar or offered by a State Bar 
approved provider, with four of those hours in legal ethics. A member of the State Bar who fails 
to satisfy the mandatory continuing legal education requirements of the program authorized by 
the Supreme Court rule shall be enrolled as an inactive member pursuant to rules adopted by 
the Board of Governors of the State Bar. 

(b) For purposes of this section, statewide associations of public agencies and incorporated, 
nonprofit professional associations of attorneys, shall be certified as State Bar approved 
providers upon completion of an appropriate application process to be established by the State 
Bar. The certification may be revoked only by majority vote of the board, after notice and 
hearing, and for good cause shown. Programs provided by the California District Attorneys 
Association or the California Public Defenders Association, or both, including, but not limited to, 
programs provided pursuant to Title 1.5 (commencing with Section 11500) of Part 4 of the Penal 
Code, are deemed to be legal education activities approved by the State Bar or offered by a 
State Bar approved provider. 
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(c) Notwithstanding the provisions of subdivision (a), officers and elected officials of the State of 
California, and full-time professors at law schools accredited by the State Bar of California, the 
American Bar Association, or both, shall be exempt from the provisions of this section. Full-time 
employees of the State of California, acting within the scope of their employment, shall be 
exempt from the provisions of this section. Nothing in this section shall prohibit the State of 
California, or any political subdivision thereof, from establishing or maintaining its own 
continuing education requirements for its employees. 

(d) The State Bar shall provide and encourage the development of low-cost programs and 
materials by which members may satisfy their continuing education requirements. Special 
emphasis shall be placed upon the use of internet capabilities and computer technology in the 
development and provision of no-cost and low-cost programs and materials. Towards this 
purpose, the State Bar shall ensure that by July 1, 2000, any member possessing or having 
access to the internet or specified generally available computer technology shall be capable of 
satisfying the full self-study portion of his or her MCLE requirement at a cost of fifteen dollars 
($15) per hour or less.  

SEC. 4. Section 6085 of the Business and Professions Code is amended to read:  

6085. Any person complained against shall be given fair, adequate, and reasonable notice and 
have a fair, adequate, and reasonable opportunity and right: 

(a) To defend against the charge by the introduction of evidence. 

(b) To receive any and all exculpatory evidence from the State Bar after the initiation of a 
disciplinary proceeding in State Bar Court, and thereafter when this evidence is discovered and 
available. This subdivision shall not require the disclosure of mitigating evidence. 

(c) To be represented by counsel. 

(d) To examine and cross-examine witnesses. 

(e) To exercise any right guaranteed by the California Constitution or the United States 
Constitution, including the right against self-incrimination. 

He or she shall also have the right to the issuance of subpoenas for attendance of witnesses to 
appear and testify or produce books and papers, as provided in this chapter.  

SEC. 5. Section 6140 is added to the Business and Professions Code, to read:  

6140. (a) The board shall fix the annual membership fee for active members at a sum not 
exceeding three hundred eighteen dollars ($318). 

(b) The annual membership fee for active members is payable on or before the first day of 
February of each year. If the board finds it appropriate and feasible, it may provide by rule for 
payment of fees on an installment basis with interest, by credit card, or other means, and may 
charge members choosing any alternative method of payment an additional fee to defray costs 
incurred by that election. 

(c) This section shall remain in effect only until January 1, 2001, and as of that date is repealed, 
unless a later enacted statute, that is enacted before January 1, 2001, deletes or extends that 
date.  
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SEC. 6. Section 6140.05 is added to the Business and Professions Code, to read:  

6140.05. (a) The invoice provided to members for payment of the annual membership fee shall 
provide each member the option of deducting five dollars ($5) from the annual fee if the member 
elects not to support lobbying and related activities by the State Bar outside of the parameters 
established by the United States Supreme Court in Keller v. State Bar of California (1990) 496 
U.S. 1. 

(b) For the support or defense of lobbying and related activities conducted by the State Bar on 
or after January 1, 2000, outside of the parameters of Keller v. State Bar of California, and in 
support or defense of any litigation arising therefrom, the Board of Governors of the State Bar 
shall not expend a sum exceeding the following: the product of the number of members paying 
their annual dues who did not elect the optional deduction multiplied by five dollars ($5). 

Moneys collected pursuant to this section shall not be deemed voluntary fees or funds for the 
purpose of subdivision (c) of Section 6031.5. 

(c) As used in this section, “lobbying and related activities by the State Bar” includes the 
consideration of measures by the Board of Governors of the State Bar that are deemed outside 
the parameters established in Keller v. State Bar, the purview determination, lobbying and the 
preparation for lobbying of the measures, and any litigation in support or defense of that 
lobbying. The determination of these costs shall include, but not be limited to, overhead and 
administrative costs.  

SEC. 7. Section 6141.1 of the Business and Professions Code is amended to read:  

6141.1. (a) The payment by any member of the annual membership fee, any portion thereof, or 
any penalty thereon, may be waived by the board as it may provide by rule. The board may 
require submission of recent federal and state income tax returns and other proof of financial 
condition as to those members seeking waiver of all or a portion of their fee or penalties on the 
ground of financial hardship. 

(b) The board shall adopt rules providing that: 

(1) An active member who can demonstrate annual income from the practice of law of less than 
forty thousand dollars ($40,000) shall presumptively qualify for a waiver of 25 percent of the 
annual membership fee. 

(2) An active member who can demonstrate annual income from the practice of law of less than 
twenty-five thousand dollars ($25,000) shall presumptively qualify for a waiver of 50 percent of 
the annual membership fee.  

SEC. 8. Section 6145 of the Business and Professions Code is repealed. 

SEC. 9. Section 6145 is added to the Business and Professions Code, to read:  

6145. (a) The board shall contract with a nationally recognized independent public accounting 
firm for an audit of its financial statement for each fiscal year beginning after December 31, 
1998. The financial statement shall be promptly certified under oath by the treasurer of the State 
Bar, and a copy of the audit and financial statement shall be submitted within 120 days of the 
close of the fiscal year to the board, the Chief Justice of the Supreme Court, and to the 
Assembly and Senate Committees on Judiciary. 
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The audit shall examine the receipts and expenditures of the State Bar, the Conference of 
Delegates, and the State Bar sections, to assure that the receipts of the Conference of 
Delegates and the sections are being applied, and their expenditures are being made, in 
compliance with subdivisions (a) and (b) of Section 6031.5, and that the receipts of the 
Conference of Delegates and the receipts of the sections are applied only to the work of the 
Conference of Delegates and the sections, respectively. 

(b) The board shall contract with the Bureau of State Audits to conduct a performance audit of 
the State Bar’s operations from July 1, 2000, to December 31, 2000, inclusive. A copy of the 
performance audit shall be submitted by May 1, 2001 to the board, to the Chief Justice of the 
Supreme Court, and to the Assembly and Senate Committees on Judiciary. 

Every two years thereafter, the board shall contract with the Bureau of State Audits to conduct a 
performance audit of the State Bar’s operations for the respective fiscal year, commencing with 
January 1, 2002, through December 31, 2002, inclusive. A copy of the performance audit shall 
be submitted within 120 days of the close of the fiscal year for which the audit was performed to 
the board, to the Chief Justice of the Supreme Court, and to the Assembly and Senate 
Committees on Judiciary. 

For the purposes of this subdivision, the Bureau of State Audits may contract with a third party 
to conduct the performance audit. This subdivision is not intended to reduce the number of 
audits the Bureau of State Audits may otherwise be able to conduct.  

SEC. 10. The Legislature finds and declares that it is in the public interest to continue the 
mandatory continuing legal education requirements for attorneys licensed to practice law. The 
Legislature further finds and declares that officers and elected officials of the State of California, 
and their full-time employees, undergo ongoing continuing legal education in their review of the 
implementation of current statutes and regulations, including any court interpretation of a statute 
or regulation, and in their consideration and analysis of proposed changes in those statutes and 
regulations, thereby warranting their exemption from the requirements of Section 6070 of the 
Business and Professions Code. The Legislature also finds and declares that full-time law 
professors at accredited law schools also undergo ongoing continuing legal education in their 
review of the statutes and regulations of this state, including any court interpretation of a statute 
or regulation, thereby warranting their exemption from the requirements of Section 6070 of the 
Business and Professions Code. 

SEC. 11. The provisions of this act are severable. If any provision of this act or its application is 
held invalid, that invalidity shall not affect other provisions or applications that can be given 
effect without the invalid provision or application. 

SEC. 12. This act shall become operative only if Senate Bill 143 of the 1999–2000 Regular 
Session is enacted and becomes effective on or before January 1, 2000. 
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IN THE SUPREME COURT OF CALIFORNIA 

 
 

IN RE ATTORNEY DISCIPLINE SYSTEM; ) 
  REQUESTS OF THE GOVERNOR AND   ) S073756 
  THE STATE BAR OF CALIFORNIA.   ) 
   ) 

 
On October 14, 1998, this court issued an order soliciting public comment in response to a letter 

submitted to the court by Governor Pete Wilson and a “Request for a Special Regulatory Assessment” 
submitted by the State Bar of California. 

In his letter, the Governor acknowledged that a problem with public protection had arisen because 
the State Bar’s disciplinary system no longer was operating effectively, observed that “[c]learly, the Court 
has inherent power over the discipline of attorneys,” and requested that this court assume responsibility 
over the attorney discipline system pending a legislative solution.  At the same time, however, the 
Governor asserted that this court’s imposition of additional fees on members of the State Bar would 
invade the legislative prerogative, and argued that “[t]he Court could direct that at least a portion of the 
existing Bar membership fees be used to fund a discipline system that ferrets out the most egregious 
offenders.” 

In its request, the State Bar asked that the court issue an order requiring active members of the 
State Bar to pay a fee of $171.44 in addition to $77 already authorized by existing statutes, for the 
purpose of funding the bar’s disciplinary activities.  The State Bar asserted that the court had the power to 
assess this fee under its inherent authority to regulate the admission and discipline of attorneys practicing 
in the state. 

Citing the circumstance that “the legislative session has adjourned without the enactment of a 
measure to provide for the usual funding of the attorney disciplinary process in California and that there 
may be a substantial risk to the public resulting from the absence of an adequately functioning attorney 
disciplinary system,” the court set a hearing on the requests submitted by the Governor and the State Bar 
for November 9, 1998, at its courtroom in Sacramento.  In addition, the court solicited comments and 
briefs presenting legal analysis and supporting points and authorities on three specific questions,1 and 
                                                                 
1 The court posed the following three questions in its order: 

 “1. What authority does the Supreme Court of California have to impose a fee requirement on licensed attorneys 
for the limited purpose of funding an attorney disciplinary system?  What weight should be given to the numerous 
out-of-state decisions cited in the State Bar’s request (and its earlier submission on June 22, 1998) that have upheld 
the authority of a state supreme court to impose a license fee on attorneys for such purpose, and what other authority 
should the court consider? 
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invited interested individuals and organizations to submit requests to address the court.  More than 50 
written submissions were filed with the court, which granted the requests of 15 individuals to make an 
oral presentation at the hearing.

2 

2 
For the reasons explained below, we conclude that this court has authority to impose a regulatory 

fee upon attorneys for the purpose of supporting an attorney discipline system, and that it is incumbent 
upon this court to do so at this time, because the lack of a functioning attorney disciplinary system places 
at grave risk the public, the integrity of the legal profession, and the interests of the courts.  The 
Legislature adjourned in September 1998 without authorizing an annual State Bar membership fee for 
either 1998 or 1999, leaving the State Bar with only a skeletal discipline system incapable of providing 
adequate public protection.  The backlog of complaints is mounting, and the adverse effects of a 
nonfunctioning attorney disciplinary system are becoming more and more evident. Although the newly 
elected Legislature will be convening in December 1998 for organizational purposes, and Governor-elect 
Gray Davis will assume office early in January 1999, there are no assurances that a legislative solution to 
the impasse in Sacramento will be found in the near future, or, even if found, will become effective before 
January 1, 2000. 

Furthermore, we conclude that this court has the authority to provide that the funds generated by 
its imposition of a regulatory fee on attorneys be used, under the supervision of a special master appointed 
by this court, to support the existing State Bar attorney discipline system.  Such an approach represents 
the least intrusive means of providing protection for the public pending a legislative resolution of the 
outstanding issues regarding the bar’s functions, and best preserves the status quo until agreement can be 
reached.  As we shall explain,  this court’s actions in this regard do not violate the separation of powers 
doctrine, but rather reflect our inherent and primary constitutional authority in the area of attorney 
discipline, and the well-established role of the State Bar as an administrative arm of this court with regard 
to attorney discipline. 

Accordingly, upon the filing of this opinion, we adopt a rule imposing a special regulatory 
assessment on attorneys actively engaged in the practice of law, to be used exclusively for attorney 
disciplinary purposes.  Concurrently, we shall appoint a special master charged with oversight of the 

                                                                                                                                                                                                               
 “2.  If the Supreme Court has authority to impose such a fee upon attorneys to fund an attorney disciplinary 
system, should the court exercise such authority at this time; if so, in what manner and in what amount should a fee 
be set? 

 “3. Are there available alternatives to the imposition of a license fee on attorneys for disciplinary purposes that 
would provide adequate protection of the public, and, if so, what are they?  Given that the use of $50 of the $77 fee 
presently imposed on attorneys by statute is restricted to the Client Security Fund and the Building Fund (see Bus. & 
Prof. Code, §§ 6140.3, subd. (a)[,] 6140.55 [further undesignated statutory references are to this Code]), leaving 
only $27 for disciplinary purposes, are there other funds available for these purposes?” 

2  The following individuals addressed the court:  Daniel Kolkey, Esq., Legal Affairs Secretary, on behalf of 
Governor Pete Wilson; Raymond Marshall, President of the State Bar of California, and Lawrence C. Yee, Chief 
Assistant General Counsel, for the State Bar of California; Senator Quentin Kopp; Professor Stephen Barnett, Boalt 
Hall School of Law; Jerome Falk, Esq., on behalf of numerous local and specialty bar associations; J. Anthony 
Vitall, Esq., President, California Association of Local Bars; James V. de la Vergne, Esq., Chair, Client-Attorney 
Relations Committee, Sacramento County Bar Association; Anthony Caso, Esq., Pacific Legal Foundation, on 
behalf of Raymond Brosterhous; Presiding Judge James W. O’Brien, State Bar Court; Lise J. Pearlman, Esq., former 
Presiding Judge, State Bar Court; Michael J. Oths, Esq., President, National Organization of Bar Counsel; Mark 
Tufts, Esq., former Chair, State Bar Committee on Professional Responsibility and Competence; John Philipsborn, 
Esq., Chair, Amicus Curiae Committee, California Attorneys for Criminal Justice; Professor John Cary Sims, 
McGeorge School of Law. 
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funds collected pursuant to the rule, in order to ensure that they are utilized by the State Bar solely to fund 
disciplinary functions.   

In taking this action, we are mindful of the Legislature’s traditional role in setting dues for 
members of the State Bar, as well as this court’s ultimate and inherent authority over and responsibility 
for the discipline of attorneys licensed to practice before the courts of California.  We emphasize that the 
rule we adopt is interim in nature, narrow in scope, and directed solely at providing necessary disciplinary 
functions.  Our intention is to provide protection to the public, the courts, and the legal profession 
pending further action by our sister branches.  At such time as the legislative and executive branches 
authorize funding for an adequately functioning attorney discipline system, we shall resume this court’s 
traditional role in this area. 

I 
The State Bar of California was created by the State Bar Act of 1927.  (§§ 6100 et seq.)  In 1966, 

the electorate adopted a provision placing the State Bar in the judicial article of the state Constitution.  
Article VI, section 9, of the California Constitution states: “The State Bar of California is a public 
corporation.  Every person admitted and licensed to practice law in this State is and shall be a member of 
the State Bar, except while holding office as a judge of a court of record.”

3 

3  Traditionally, the functions of 
the bar have been funded through fee assessments imposed by the Legislature. 

On October 11, 1997, Governor Wilson vetoed Senate Bill No. 1145 (1997-1998 Reg. Sess.), 
which would have authorized the State Bar to collect a total of $458 per year from each attorney in 1998 
and 1999.4  After the Governor’s veto, the bar remained authorized by statute to collect $77 in annual bar 
dues in 1998, of which $40 expressly is reserved for the Client Security Fund and the costs of its 
administration (§ 6140.55), and $10 expressly is reserved for costs relating to providing facilities for staff 
or major capital improvement projects (§ 6140.3).  The remaining $27 may be used for the costs of the 
disciplinary system.  (§§ 6140.6, 6140.9.)

Negotiations among the bar, the Governor, legislators, and other interested individuals and 
entities ensued over the next several months.  On June 22, 1998, the State Bar filed with this court a 
“Letter Requesting Rule Of Court Or Order Setting Annual State Bar Membership Fee To Provide 
Emergency Interim Funding.” The letter stated that lack of available funding due to the absence of a dues 
bill would result in the layoff of approximately 500 State Bar employees on June 26, 1998.  The letter 
requested that the court issue a rule or order setting the active membership fee at $287, to be paid by all 
active members of the State Bar, in order to permit the State Bar to perform its mandated disciplinary and 
regulatory functions and services, pending further action by the Legislature.

The court considered the request and entered the following order: “The court recognizes the 
importance of the core functions relating to the admission and discipline of attorneys carried out by the 
State Bar and encourages the other two branches of government and the State Bar to resolve this matter as 
quickly as possible in light of the interest of the public and the potential impact on the operations of the 
court of the Bar’s inability to carry out its disciplinary functions.  In view of the importance of the issue 
                                                                 
3 The unique role of the State Bar is further illustrated by article VI, section 6, of the California Constitution, 
which describes the membership of the Judicial Council, and by the former version of section 8, subdivision (a), 
which described the composition of the Commission on Judicial Performance until the commission’s structure was 
revised, effective in 1995, by Proposition 190.  These provisions gave the State Bar of California express authority 
— along with the Supreme Court or the Chief Justice, the houses of the Legislature, and the Governor — to appoint 
a specified number of members of each respective body. 
4  Attorneys in practice for fewer than three years would have been assessed a lower fee, consistent with previous 
practice.  (See former § 6140.) 
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4 

and the apparent impasse among the various interested parties, the court has requested that the Chief 
Justice make himself available, upon the request of the parties, to offer assistance in the resolution of this 
matter.  The request that this court issue an order or adopt a rule requiring payment of membership fees 
by active members of the State Bar of California is denied.”  The projected layoffs of employees became 
effective on June 26, 1998.  

With the exception of the State Bar, the parties did not request the assistance of the Chief Justice 
proffered by the court, and the Legislature adjourned without having enacted a fee bill for either 1998 or 
1999.  In order to adopt a bill that will require attorneys to pay fees in 1999 beyond the already authorized 
$77, the newly reconvened Legislature will be required to act by a two-thirds majority vote.  If a fee bill is 
enacted by a simple majority vote, it will not be effective until January 1, 2000.  (Cal. Const., art. IV, § 8, 
subds. (c), (d).)  

We consider the Governor’s and the State Bar’s pending requests in light of these circumstances. 

II 
The State Bar requests that this court impose a special fee assessment upon all active members of 

the bar, to be used to fund the State Bar’s existing disciplinary system, pursuant to our inherent power to 
regulate the legal profession.  The Governor acknowledges that this court “may create a new disciplinary 
system in accordance with its inherent powers” and requests that we do so, but contends that “funding a 
legislatively crafted organization [like the State Bar] . . . beyond its statutorily authorized amounts” would 
violate the constitutional separation of powers and circumvent the legislative process.  In other words, the 
Governor maintains that this court may create a disciplinary scheme separate from the State Bar, but that 
we may not assess a fee upon attorneys to fund the existing disciplinary structure within the State Bar. 

In evaluating the respective positions of the State Bar and the Governor, we shall examine the 
following matters:  (1) our inherent authority over attorney discipline; (2) whether that authority extends 
to imposing fees upon attorneys to fund a disciplinary system; (3) if so, whether a decision by this court 
to fund the State Bar’s disciplinary system would violate the separation of powers doctrine; and (4) if we 
constitutionally may assess fees for this purpose, whether we should do so at this time.5 

A. This Court’s Inherent Power Over Attorney Discipline 
Our inherent authority over the discipline of licensed attorneys in this state is well established.  

Article VI, section 1, of the California Constitution vests the judicial power in the Supreme Court, Courts 
of Appeal, superior courts, municipal courts, and justice courts.  “Since the ‘courts are set up by the 
Constitution without any special limitations’ on their power, they ‘have . . . all the inherent and implied 
powers necessary to properly and effectively function as a separate department in the scheme of our state 
government.  [Citations.]’  [Citations.]  [¶] In California, the power to regulate the practice of law, 
including the power to admit and to discipline attorneys, has long been recognized to be among the 
inherent powers of the article VI courts.  Indeed, every state in the United States recognizes that the 
power to admit and to discipline attorneys rests in the judiciary.  [Citation.]  ‘This is necessarily so.  An 
attorney is an officer of the court and whether a person shall be admitted [or disciplined] is a judicial, and 
not a legislative, question.’  [Citations.]”  (Hustedt v. Workers’ Comp. Appeals Bd. (1981) 30 Cal.3d 329, 
                                                                 
5  At the outset, we reject as meritless the assertion by some that the members of this court are not impartial in this 
matter, and that the proceeding should be transferred to the Court of Appeal, simply because this court appoints the 
judges of the State Bar Court.  We previously have rejected a similar assertion.  (See Lebbos v. State Bar (1991) 53 
Cal.3d 37, 41, fn. 1.)  Our appointment of the judges of the State Bar Court never has been viewed as precluding this 
court from impartially reviewing those judges’ decisions; a fortiori, such appointment creates no conflict of interest 
in the present matter. 
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336-337, fns. omitted.)  “This principle, which was first recognized in California in 1850 [citation], has 
been reaffirmed on numerous occasions.  [Citations.]”  (Id. at p. 336, fn. 5; see also In re Shannon (Ariz. 
1994) 876 P.2d 548, 571 [“The judiciary’s authority to regulate and control the practice of law is 
universally accepted and dates back to the year 1292.”]; Martineau, The Supreme Court and State 
Regulation of the Legal Profession (1980-1981) 8 Hastings Const.L.Q. 199, 202 [“In each state it is the 
supreme court, with or without legislative approval, that dictates the standards for education, admission 
and discipline of attorneys.”  [Fn. omitted.)].)

5 

6  Our more recent decisions have continued to recognize 
this power.  (E.g., Santa Clara County Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 542-544; 
Howard v. Babcock (1993) 6 Cal.4th 409, 418.)   

Witkin has described our authority in this area as follows:  “The important difference between 
regulation of the legal profession and regulation of other professions is this:  Admission to the bar is a 
judicial function, and members of the bar are officers of the court, subject to discipline by the court.  
Hence, under the constitutional doctrine of separation of powers, the court has inherent and primary 
regulatory power.  [Citations.]”  (1 Witkin, Cal. Procedure (4th ed. 1996) Attorneys, § 356, p. 438, 
original italics.) 

Generally, those opposing the State Bar’s request for a special fee assessment do not contest our 
inherent regulatory authority over the discipline of attorneys.  Indeed, as we have shown, there are no 
substantial grounds on which to assert such a claim.  Some of them, however, do argue that this authority 
does not encompass funding a disciplinary system through the imposition of membership fees upon 
licensed attorneys.  We next consider that argument. 

B. This Court’s Authority to Impose Fees to Fund an Attorney Disciplinary System 
Until now, we have had no occasion to consider whether our inherent authority over the discipline 

of attorneys includes the power to impose fees upon licensed attorneys to fund a disciplinary system.  In 
Carpenter v. State Bar (1931) 211 Cal. 358, 360, however, we upheld the imposition of fees or dues to 
enforce the State Bar Act, recognizing that licensed attorneys properly may be required to pay the 
reasonable expenses of a disciplinary system.  We subsequently reiterated this conclusion:  “[I]t has been 
held that the reasonable expenses necessary to pay the costs of enforcement of the act, in furtherance of 
the purposes thereof, may be imposed upon the membership in the form of fees or dues.”  (Herron v. 
State Bar (1944) 24 Cal.2d 53, 64.)   

Sister-state courts considering the question uniformly have concluded that the inherent power of 
the judiciary to regulate the practice of law includes the authority to impose fees necessary to carry out 
the court’s responsibilities in this area.  (E.g., Petition of Florida State Bar Assn. (Fla. 1949) 40 So.2d 
902, 906 [“If the judiciary has inherent power to regulate the bar, it follows that as an incident to 
regulation it may impose a membership fee for that purpose.”]; In re Integration of the Bar of the State of 
Hawaii (Hawaii 1967) 432 P.2d 887, 888 [The court has the inherent power to require attorneys to pay 
reasonable membership fees to fund a compulsory bar association.]; Ex parte Auditor of Public Accounts 
(Ky. 1980) 609 S.W.2d 682, 686 [Bar dues properly are imposed pursuant to the court’s constitutional 
authority to administer the bar.]; Board of Overseers of Bar v. Lee (Me. 1980) 422 A.2d 998, 1003 
[Although the police power generally is considered to be vested in the legislative department, it may on 
                                                                 
6  The North Carolina Supreme Court appears to have recognized a partial exception to this general rule.  In a 
closely divided decision, it held that establishing qualifications for admission to the practice of law is exclusively a 
legislative function.  (In re Applicants for License (N.C. 1906) 55 S.E. 635, 636-637; see also In re Smith (N.C. 
1981) 272 S.E.2d 834, 840 [reiterating this principle].)  That court also has held, however, that it retains inherent 
judicial authority to disbar attorneys, notwithstanding a separate legislative scheme for attorney discipline.  (In re 
West (N.C. 1937) 193 S.E. 134, 135; Brummitt v. Winburn (N.C. 1934) 175 S.E. 498, 500.)   
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occasion be exercised by the courts, and the promulgation of a court rule imposing fees to fund an 
attorney disciplinary board is such an occasion.]; Application of the President of the Montana Bar Assoc. 
etc. (Mont. 1974) 518 P.2d 32, 33-34 [The court may impose fees pursuant to its power to regulate the 
practice of law.]; In re Unification of New Hampshire Bar (N.H. 1968) 248 A.2d 709, 713-714 [“Because 
the legal profession by its very nature comes under the supervision of the judiciary, we do not feel that if 
a court, on a balance of interests, finds it in the public welfare to provide that lawyers . . . must be 
members of a unified bar and pay reasonable dues for its support, this would constitute a nefarious 
guild.”]; Calhoun v. Supreme Court of Ohio (Ohio Ct. App. 1978) 399 N.E.2d 559, 565 [“[T]he . . . 
power of a court over matters relating to the practice of law, inclusive of . . . disciplinary actions . . . , 
includes, by reasonable necessity, the authority . . . to impose a membership fee for the support of such 
related activities.”]; Ford v. Board of Tax-roll Corrections of Oklahoma Co. (Okla. 1967) 431 P.2d 423, 
431 [The court’s imposition of dues or fees to fund a state bar is an exercise of the police power vested in 
the court.]; Petition of Tennessee Bar Assoc. etc. (Tenn. 1975) 532 S.W.2d 224, 229 [The court has 
inherent authority to require annual registration and license fees as a condition of the continued practice 
of law.]; Banales v. Jackson (Tex.App. 1980) 601 S.W.2d 508, 510-512 [The Supreme Court’s inherent 
authority over the regulation of the practice of law includes the power to assess fees.]; Matter of 
Washington State Bar Association (Wn. 1976) 548 P.2d 310, 314 [“Annual dues are collected under the 
authority of this court, and the existence of a separate statute authorizing the bar to collect the fees does 
not diminish this court’s basic authority to authorize the collection of such dues.”]; In re Integration of 
the Bar (Wis. 1946) 25 N.W.2d 500, 501-502, overruled on another point by In re Integration of the Bar 
(Wis. 1958) 93 N.W.2d 601, 605 [“[F]ees are the life blood of the integrated bar,” and the court’s 
“inherent power to control and regulate its bar . . . may be implemented by dues from the members 
. . . .”].)  

Some opponents of the State Bar’s request maintain that we have no available means to assess 
additional fees, because such an assessment would be in the nature of a tax or appropriation and the 
California Constitution’s separation of powers provision (art. III, § 3)

6 

7 reserves to the Legislature the 
power to levy taxes and appropriate funds.  We agree, of course, that “the power to collect and 
appropriate the revenue of the State is one peculiarly within the discretion of the Legislature.”  (Myers v. 
English (1858) 9 Cal. 341, 349; see also Butt v. State of California (1992) 4 Cal.4th 668, 698 [“It has long 
been clear that . . . separation-of-powers principles limit judicial authority over appropriations.”]; City of 
Sacramento v. California State Legislature (1986) 187 Cal.App.3d 393, 399 [“A ruling that orders the 
Legislature to enact an appropriation necessarily implicates the independence and integrity of the 
Legislature and its ability to fulfill its mission in checking its coequal branches.”].)   

Bar membership fees used to fund attorney discipline are not taxes or appropriations, however.  
“ ‘ “[F]ees charged in connection with regulatory activities which fees do not exceed the reasonable cost 
of providing services necessary to the activity for which the fee is charged and which are not levied for 
unrelated revenue purposes” ’ ” are regulatory fees, not taxes.  (Sinclair Paint Co. v. State Board of 
Equalization (1997) 15 Cal.4th 866, 876.)  The State Bar’s “principal funding comes, not from 
appropriations made to it by the legislature, but from dues levied on its members . . . .”  (Keller v. State 
Bar of California (1990) 496 U.S. 1, 11, italics added.) 

Our assessment of such regulatory fees would not invade the legislative prerogative.  Although 
article III, section 3, of the California Constitution “defines a system of government in which the powers 

                                                                 
7  Article III, section 3, of the California Constitution states:  “The powers of state government are legislative, 
executive, and judicial.  Persons charged with the exercise of one power may not exercise either of the others except 
as permitted by this Constitution.”   
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of the three branches are to be kept largely separate, it also comprehends the existence of common 
boundaries between the legislative, judicial, and executive zones of power thus created.  [Citation.]  Its 
mandate is ‘to protect any one branch against the overreaching of any other branch.  
[Citations.]’  [Citations.]”  (Hustedt v. Workers’ Comp. Appeals Bd., supra, 30 Cal.3d 329, 338.)   

“As this court explained nearly a half century ago:  ‘The courts have long recognized that [the] 
primary purpose [of the separation-of-powers doctrine] is to prevent the combination in the hands of a 
single person or group of the basic or fundamental powers of government.  [Citations.]  The doctrine has 
not been interpreted as requiring the rigid classification of all the incidental activities of government, 
with the result that once a technique or method of procedure is associated with a particular branch of the 
government, it can never be used thereafter by another. . . .’  (Italics added.)  [Citation.]  Indeed, as a 
leading commentator on the separation-of-powers doctrine has noted:  ‘From the beginning, each branch 
has exercised all three kinds of powers.’  [Citation.]  [¶] It is commonplace to observe that both executive 
and judicial officials routinely exercise quasi-legislative authority in establishing general policies and 
promulgating general rules for the governing of affairs within their respective spheres.  [Citation.]  The 
exercise of such quasi-legislative authority, even when the policy decision that is made by the executive 
or judicial entity or official is one that could have been made by the Legislature, has never been thought 
to violate the separation-of-powers doctrine.  [Citation.]”  (Davis v. Municipal Court (1988) 46 Cal.3d 64, 
76-77.) 

Therefore, the circumstance that the policy determination regarding the amount of membership 
fees necessary to fund a disciplinary system is one that properly could be made by the Legislature would 
not alone render our own assessment of such fees unconstitutional under the separation of powers 
doctrine.  Out-of-state decisions are in accord.  (Petition of Florida State Bar Assn., supra, 40 So.2d 902, 
906-907 [Bar association membership fee is an exaction for regulation only, and is not a tax within the 
exclusive power of the Legislature.]; Board of Overseers of Bar v. Lee, supra, 422 A.2d 998, 1004 [A 
state bar rule imposing fees “is not a bill for imposing a tax or for raising a revenue.  It imposes upon 
attorneys a registration fee . . . .  [¶] . . . When the exactions . . . are imposed in the exercise of a police 
power and as part of a program for the regulation of a particular business, occupation or profession, the 
levies are license fees and not taxes.”]; Sharood v. Hatfield (Minn. 1973) 210 N.W.2d 275, 277 [Money 
raised from “registration of attorneys to regulate the practice of law . . . is not tax money.  It is held in 
trust by the supreme court for the purposes of which it has been contributed by attorneys.”]; Washington 
State Bar Ass’n. v. State (Wn. 1995) 890 P.2d 1047, 1050 [“It is important to keep in mind . . . that the 
Bar Association does not receive any appropriation from the Legislature or any other public body.  It is 
funded entirely by mandatory membership licensing fees and various user fees . . . .”].) 

Moreover, we previously have authorized the State Bar to assess various regulatory fees related to 
the practice of law, in the absence of any statute expressly permitting the imposition of such fees.  (E.g., 
Cal. Rules of Court, rule 983(c) [applicants for permission to appear as counsel pro hac vice must pay a 
reasonable fee not exceeding $50 to the State Bar], rule 983.2(f) [the State Bar has the authority to set and 
collect appropriate fees and penalties for the certified law student program], rule 983.5(e) [the State Bar 
has the authority to set and collect appropriate fees and penalties for certifying legal specialists], rule 
988(f) [the State Bar has the authority to set and collect appropriate fees and penalties for registering 
foreign legal consultants].)  To our knowledge, this court’s power to authorize the bar to impose and 
collect such fees has not been challenged on constitutional or other grounds. 

License fees imposed by this court to fund an attorney disciplinary system would be imposed 
solely upon licensed attorneys, would not be imposed for general revenue purposes, would not become 
part of the state’s general fund, and would not be appropriated by the Legislature.  Instead, they would be 
charged in connection with regulatory activities that do not exceed the reasonable cost of disciplining 
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attorneys.  Therefore, the imposition of such fees would not invade the Legislature’s exclusive power 
over taxation and appropriation.

8 

8  We agree with the unanimous view of the other state courts that have 
considered the issue that our inherent authority over the practice of law, including the discipline of 
attorneys, encompasses the power to assess membership fees to fund an attorney disciplinary system.  The 
question whether this power includes the authority to impose fees to fund the existing State Bar 
disciplinary system is addressed below. 

C. This Court’s Authority to Impose Fees to Fund the State Bar’s Existing Disciplinary 
System 

The Governor and others contend that, despite our inherent authority over attorney discipline, we 
have no power to fund the existing disciplinary system within the structure of the State Bar, which was 
legislatively created and has been funded since its inception pursuant to legislative enactments regarding 
the amount of bar membership fees.  They observe that the integrated bars of other states in which courts 
have assessed membership fees are subject to much less legislative control than California’s State Bar, 
and they therefore contend that the out-of-state decisions cited above offer little, if any, support for the 
State Bar’s position.  We begin the analysis of this contention with a review of the historical background 
of the State Bar and the provisions regarding its status and relationship to this court, including our 
authority over its disciplinary functions. 

As explained previously, the State Bar originally was designated a public corporation by statute.  
(§ 6001.)  In 1960, however, the electorate amended article VI of the California Constitution — the article 
in the California Constitution that concerns the judicial branch — to declare the State Bar a constitutional 
body.  Article VI, section 9, states:  “The State Bar of California is a public corporation.  Every person 
admitted and licensed to practice law in this State is and shall be a member of the State Bar except while 
holding office as a judge of a court of record.”  This amendment was part of a revision of article VI that, 
among other things, designated the membership of the Commission on Judicial Qualifications (presently 
known as the Commission on Judicial Performance) and the Judicial Council.  The ballot argument in 
favor of the proposed constitutional amendment stated:  “Inasmuch as the measure provides that the State 
Bar shall appoint the four lawyer members of the Judicial Council and the two lawyer members of the 
Commission on Judicial Qualifications, both of which are created by the State Constitution, it is thought 
advisable to include a provision giving the State Bar, which is now a statutory entity, the status of a 
constitutional body too.  The Legislature, however, will continue to have power to regulate the 
administration of the State Bar by statute as it now does.”  (Ballot Pamp., Proposed Amends. to Cal. 
Const. with arguments to voters, Gen. Elec. (Nov. 8, 1960), argument in favor of Sen. Const. Amend. No. 
14, p. 15; see 1 Witkin, Cal. Procedure, supra, Attorneys, § 358, p. 442 [The 1960 amendment to the 
California Constitution gave the State Bar constitutional status.].) 

In adopting the State Bar Act, the Legislature expressly recognized that this court retained all 
disciplinary authority the court had prior to the passage of the act.  Thus, section 6087 provides in part:  
“Nothing in this chapter shall be construed as limiting or altering the powers of the Supreme Court of this 
State to disbar or discipline members of the bar as this power existed prior to the enactment of [the State 
Bar Act].”  In 1988, the Legislature added the following paragraph to section 6087:  “Notwithstanding 
                                                                 
8  Nor does the imposition of a membership fee constitute the entry of a money judgment against an attorney, 
requiring individual notice and a hearing.  As observed previously, we have held that attorneys constitutionally may 
be required to pay membership fees to fund the State Bar (Carpenter v. State Bar, supra, 211 Cal. 358, 360), and 
individual notices and hearings never have been required since passage of the State Bar Act more than 70 years ago.  
The identity of the particular regulatory entity that is assessing otherwise valid fees does not alter their nature or 
require heightened procedural protections. 
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any other provision of law, the Supreme Court may by rule authorize the State Bar to take any action 
otherwise reserved to the Supreme Court in any matter arising under this chapter or initiated by the 
Supreme Court; provided, that any action by the State Bar shall be reviewable by the Supreme Court 
pursuant to such rules as the Supreme Court may prescribe.” 

The State Bar Act contains other provisions confirming the reservation of our inherent authority 
over the practice of law.  Thus, section 6075 provides:  “In their relation to the provisions of [the State 
Bar Act], concerning the disciplinary authority of the courts, the provisions of this article provide a 
complete alternative and cumulative method of hearing and determining accusations against members of 
the State Bar.”  (Italics added; see Emslie v. State Bar (1974) 11 Cal.3d 210, 224 [State Bar’s assistance 
in matters of admission and discipline of attorneys is a method that is alternative and cumulative to the 
inherent power of this court in such matters.].)  Similarly, section 6100 provides in part:  “Nothing in this 
article limits the inherent power of the Supreme Court to discipline, including to summarily disbar, any 
attorney.”  In addition, section 6076 conditions the State Bar’s formulation and enforcement of rules of 
professional conduct upon the approval of this court.   

The Legislature also made clear that the State Bar is not in the same class as those state agencies 
that have been placed within the executive branch:  “No law of this state restricting, or prescribing a mode 
of procedure for the exercise of powers of state public bodies or state agencies, or classes thereof, 
including, but not by way of limitation, the provisions contained in [Government Code sections pertaining 
to executive branch agencies and personnel,

9 

9] shall be applicable to the State Bar, unless the Legislature 
expressly so declares.”  (§ 6001.) 

Thus, although the State Bar originally was purely a legislative creation, its unique nature has 
been recognized by the Legislature throughout the existence of the bar.  The State Bar’s special character 
further was emphasized when it became a constitutional body, placed within the judicial article of the 
California Constitution, and thus expressly acknowledged as an integral part of the judicial function.  The 
roles of the Legislature and the State Bar, and the relationship of those entities to this court’s role in 
disciplining attorneys, have been characterized consistently by this court.   

“ ‘We have described the bar as “a public corporation created . . . as an administrative arm of this 
court for the purpose of assisting in matters of admission and discipline of attorneys.”  [Citation.]  In 
those two areas, the bar’s role has consistently been articulated as that of an administrative assistant to or 
adjunct of this court, which nonetheless retains its inherent judicial authority to disbar or suspend 
attorneys.  [Citations.]’  (Saleeby v. State Bar (1985) 39 Cal.3d 547, 557; see also Keller v. State Bar of 
California[, supra,] 496 U.S. 1, [11-12] [110 L.Ed.2d 1, 13, 110 S.Ct. 2228].)  Thus the judicial power in 
disciplinary matters remains with this court, and was not delegated to the State Bar.”  (Lebbos v. State 
Bar, supra, 53 Cal.3d 37, 47-48.)   

“[The State Bar] is not an administrative board in the ordinary sense of the phrase.  It is sui 
generis.  In disciplinary matters (and in many of its other functions) it proceeds as an arm of this court.  If 
the Legislature had not recognized this fact, and made provision therefor, the constitutionality of those 
portions of the State Bar Act which provide for the admission, discipline and disbarment of attorneys 
could have been seriously challenged on the ground of legislative infringement on the judicial 
prerogative.  Historically, the courts, alone, have controlled admission, discipline and disbarment of 
persons entitled to practice before them [citations].  In adopting the statutory system now existing in 
California, the Legislature did not attempt to alter this basic concept. . . .  [¶] It follows that in matters of 

                                                                 
9  “[P]rovisions contained in Division 3 (commencing with Section 11000), Division 4 (commencing with Section 
16100), and Part 1 (commencing with Section 18000) and Part 2 (commencing with Section 18500) of Division 5, of 
Title 2 of the Government Code . . . .”  (§ 6001.) 
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discipline and disbarment, the State Bar is but an arm of this court, and that this court retains its power to 
control any such disciplinary proceeding at any step.  [Citation.]”  (Brotsky v. State Bar (1962) 57 Cal.2d 
287, 300-301.) 

As the foregoing passage indicates, section 6087’s express legislative recognition of reserved 
judicial power over admission and discipline is critical to the constitutionality of the State Bar Act.  Soon 
after its passage, the act was challenged as an unconstitutional investment of the State Bar Board of 
Governors with judicial powers.  Emphasizing provisions in the act permitting review by this court and 
reserving our power, as it existed before the act, to disbar or discipline attorneys, we upheld the statutory 
scheme:  “[A]ny decision which the Board of the Bar Governors may be empowered or minded to make 
in a proceeding pending before it is merely recommendatory in character and has no other or further 
finality in effecting the disbarment, suspension or discipline . . . .  If the foregoing is to be held, as we 
clearly think it is, to express the full measure of the legislative intent in the formulation of said section, it 
follows necessarily that the Board of Bar Governors created under the provisions of the act have not 
thereby been invested with any powers which can be said to possess the finality and effect of judicial 
orders, and that in that respect, at least, the legislature in the passing of the act cannot be held to have in 
any degree violated the inhibition of [former] section 1 [now section 3] of article III of the state 
Constitution relative to the distribution of governmental powers.”  (In re Shattuck (1929) 208 Cal. 6, 12.)   

Confronting a related issue a few months later in Brydonjack v. State Bar (1929) 208 Cal. 439, 
we considered whether the State Bar Act deprived this court of authority to admit an applicant over the 
contrary recommendation of the State Bar’s Committee of Bar Examiners.  While acknowledging the 
Legislature’s power to place restrictions upon the practice of law, we observed:  “[T]he legislature may 
put reasonable restrictions upon constitutional functions of the courts provided they do not defeat or 
materially impair the exercise of those functions.  This power has been described as follows:  ‘ . . . the 
mere procedure by which jurisdiction is to be exercised may be prescribed by the Legislature, unless, 
indeed, such regulations should be found to substantially impair the constitutional powers of the courts, or 
practically defeat their exercise.’  [Citations.]”  (Id. at p. 444, italics added.)  The court in Brydonjack 
concluded that the statute investing the committee with the authority to fix and determine the 
qualifications for admission and to recommend admission of applicants who fulfill those requirements, 
did not confer any judicial powers upon the committee.  We stated:  “In all fairness to the legislative 
intent, said section under consideration does not in the least purport to give finality to any act of the board 
of bar examiners respecting admissions.  The qualifications to be met are not fixed except with the 
consent of this court, which is but an indirect way of saying that in effect the qualifications for admission 
are fixed by the authority having power to make orders of admission.  The making of orders of admission 
is, as already observed, clearly a judicial act of this court. . . .  [¶] Our conclusion, then, is that the 
legislature in its wisdom has placed at the disposal of this court a competent and effective body to aid it 
in the important function of admissions to the bar. . . .  [T]he power in this court is plenary to admit those 
who have in our opinion met the prescribed test, whether the investigators do or do not agree with this 
conclusion.”  (Id. at pp. 445-446, italics added.)  

The premise of the argument that our imposition of a fee upon attorneys to fund the State Bar’s 
existing disciplinary system would violate the separation of powers doctrine is that the State Bar is a 
legislatively created entity that may be funded solely by the Legislature.  As we have seen, however, the 
State Bar is a constitutional entity subject to our expressly reserved power over admission and discipline.  
The State Bar Act did not delegate to the State Bar, the Legislature, the executive branch, or any other 
entity our inherent judicial authority over the discipline of attorneys.  Because that inherent authority 
includes the power to require attorneys to pay fees in support of a disciplinary system, we would not be 
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exercising an exclusive legislative function or usurping any legislative power by imposing such fees and 
utilizing the State Bar’s existing disciplinary structure to process disciplinary matters.   

The circumstance that the Legislature historically has set the amount of dues paid by attorneys to 
fund the State Bar’s disciplinary system (e.g., §§ 6140, 6140.1, 6140.3, 6140.4, 6140.6, 6140.9) does not 
alter our conclusion that we have independent authority to impose such fees.  We long have recognized 
the Legislature’s authority to adopt measures regarding the practice of law.  “[T]he power of the 
legislature to impose reasonable regulations upon the practice of the law has been recognized in this state 
almost from the inception of statehood.”  (Brydonjack v. State Bar, supra, 208 Cal. 439, 443.)  “[T]his 
court has respected the exercise by the Legislature, under the police power, of ‘a reasonable degree of 
regulation and control over the profession and practice of law . . .’ in this state.  [Citations.]  This 
pragmatic approach is grounded in this court’s recognition that the separation of powers principle does 
not command ‘a hermetic sealing off of the three branches of Government from one another.’  [Citation.]”  
(Hustedt v. Workers’ Comp. Appeals Bd., supra, 30 Cal.3d 329, 337-338, fn. omitted; see also Santa 
Clara County Counsel Attys. Assn. v. Woodside, supra, 7 Cal.4th 525, 543-544 [“In the field of attorney-
client conduct, we recognize that the judiciary and the Legislature are in some sense partners in 
regulation.”].) 

Such legislative regulation of matters related to the admission and discipline of attorneys is 
neither exclusive nor final, however.  “[L]egislative regulations [regarding the qualifications of attorneys] 
are, at best, but minimum standards unless the courts themselves are satisfied that such qualifications as 
are prescribed by legislative enactment are sufficient. . . .  In other words, the courts in the exercise of 
their inherent power may demand more than the legislature has required.  [Citations.]”  (In re Lavine 
(1935) 2 Cal.2d 324, 328, italics added.)  Moreover, “[w]e deem it established without serious challenge 
that legislative enactments relating to admission to practice law are valid only to the extent they do not 
conflict with rules for admission adopted or approved by the judiciary.  When conflict exists, the 
legislative enactment must give way.”  (Merco Construction Engineers, Inc. v. Municipal Court (1978) 
21 Cal.3d 724, 728-729.)  “We are not authorized, of course, to reject in the usual course of our judicial 
function a legislative enactment merely because we deem it serves no desirable purpose.  But when the 
matter at issue involves minimum standards for engaging in the practice of law, it is this court and not the 
Legislature which is [the] final policy maker.”  (Id. at p. 731, italics added.) 

“This court must . . . heed its primary policy-making role and its responsibility in matters 
concerning the practice of law.  [Citation.]  In this regard, the most authoritative study done to date on 
disciplinary structures and procedures concluded that it is not sound policy to fragment the authority to 
discipline lawyers.  [¶] . . . [¶] . . . [T]he ‘ “ideal” disciplinary structure’ is one in which ‘exclusive 
disciplinary jurisdiction’ is vested in ‘the state’s highest court,’ with a single, specialized disciplinary 
agency responsible for the preliminary investigation, hearing, and determination of complaints.”  (Hustedt 
v. Workers’ Comp. Appeals Bd., supra, 30 Cal.3d 329, 340-341, quoting ABA, Prob. & Recs. in 
Disciplinary Enforce.  (Final Draft 1970) pp. xiv-xv.) 

Although we consistently have recognized and valued the role of legislative regulation of the 
practice of law and appropriately deferred to the Legislature’s judgment on many subjects, on rare 
occasions we have invalidated legislative enactments that materially impaired our inherent power over 
admission and discipline.  Thus, in Hustedt v. Workers’ Comp. Appeals Bd., supra, 30 Cal.3d 329, 339-
341, we held that the Legislature overreached its authority when it permitted the Workers’ Compensation 
Appeals Board to discipline an attorney by prohibiting him or her from practicing before that board, thus 
undermining our unlimited, original jurisdiction over disciplinary proceedings.  Similarly, in Merco 
Construction Engineers, Inc. v. Municipal Court, supra, 21 Cal.3d 724, 727-733, we determined that the 
Legislature encroached upon our authority over admission to the practice of law, and thereby violated the 
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separation of powers doctrine, when it provided that a corporation could appear in a civil action through a 
corporate officer who is not an attorney.  (See also In re Lavine, supra, 2 Cal.2d 324, 329 [invalidating a 
statute requiring readmission of attorneys who were pardoned after disbarment for felony convictions]; cf. 
Superior Court v. County of Mendocino (1996) 13 Cal.4th 45, 60-61 [upholding facial validity of a 
statutory designation of one or more unpaid furlough days on which trial courts shall not be in session, 
because the statute would not necessarily defeat or materially impair a court’s fulfillment of its 
constitutional duties].)   

Therefore, our traditional respect for legislative regulation of the practice of law, based upon 
principles of comity and pragmatism, is not to be viewed as an abdication of our inherent responsibility 
and authority over the core functions of admission and discipline of attorneys.  As another state’s highest 
court has observed:  “The claim of inherent judicial power is no novelty.  There are many cases in which 
it has been invoked over the membership of the bar.  It has been invoked in the admission, suspension, 
discipline and disbarment of attorneys and in these no legislative permission is considered requisite, and, 
if a statute exists, it is regarded as declaratory of the inherent power of the judiciary and not exclusive in 
its provisions.”  (In re Integration of Nebraska State Bar Assn. (Neb. 1937) 275 N.W. 265, 267, italics 
added; accord, People v. Goodman (Ill. 1937) 8 N.E.2d 941, 944 [“The power to regulate and define the 
practice of law is a prerogative of the judicial department . . . .  The legislative department may pass acts 
declaring the unauthorized practice of law illegal and punishable.  Such statutes are merely in aid of, and 
do not supersede or detract from, the power of the judicial department to control the practice of law.”]; 
People v. Culkin (N.Y. 1928) 162 N.E. 487, 492 [state constitutional and statutory provisions authorizing 
the court to regulate attorneys were “declaratory of a jurisdiction that would have been implied, if not 
expressed.”]; Banales v. Jackson, supra, 601 S.W.2d 508, 511 [“The original act creating the integrated 
bar was simply legislative recognition of the inherent power of the judicial department to regulate the 
practice of law.”]; Washington State Bar Ass’n. v. State, supra, 890 P.2d 1047, 1051 [“ ‘[T]he state has a 
substantial interest in maintaining a competent bar, and the legislature, under the police power, may act to 
protect the public interest, but in so doing, it acts in aid of the judiciary and does not supersede or detract 
from the power of the courts.’ ”  (Italics omitted.)]

12 

10  West Virginia State Bar v. Earley (W.Va. 1959) 
109 S.E.2d 420, 438 [“A statute which provides that the supreme court shall, by general or special rules, 
regulate admission of attorneys to practice in state courts is declaratory of power inherent in the supreme 
court to supervise, regulate and control generally the practice of law.”].)   

Decisions in other states have considered the inherent power of the courts to impose fees 
notwithstanding legislative enactments specifying the amount of dues paid by attorneys to fund a 
disciplinary system.  For example, the Mississippi State Bar petitioned that state’s highest court seeking, 
among other things, imposition of a special annual assessment upon each member of the bar “for purposes 
of financing the disciplinary activities and agencies” described in the statutes creating the bar’s various 
entities responsible for discipline of attorneys.  (Matter of Mississippi State Bar (Miss. 1978) 361 So.2d 
503, 504.)  The court observed that it has exclusive and inherent disciplinary jurisdiction over attorneys in 
the state, and that the Legislature had established various agencies for purposes of assisting the court in 
the administration of its disciplinary jurisdiction.  It further noted that the bar’s governing board, although 
created by statute, “is an agency of [the] Court for disciplinary purposes, and when it acts within that 
agency, it acts for [the] Court in a function separate and distinct from that of the governing body of the 
Bar.”  (Id. at p. 505.)  Because of an increasing number of complaints against attorneys and rising costs, 
the board could not discharge its disciplinary functions “on the funds made available by the collection of 

                                                                 
10  (Quoting 7 Am.Jur.2d (1980) Attorneys at Law, § 2, pp. 55-56; see 7 Am.Jur.2d (2d ed. 1997) Attorneys at 
Law, § 2, pp. 66-67.)   
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dues without grave and imminent danger to both the discharge of that disciplinary agency and the other 
good and proper duties and functions of the Bar which the dues were also intended to support.”  (Id. at 
p. 506.)  In deciding to grant the bar’s petition, the court explained its reasoning as follows:  “This 
Court’s duty to protect itself, the judiciary, and the citizens of this State from persons unfit to practice law 
[citation] should not be hampered by the absence of adequate financing to do the job, and the ability to 
secure such financing should not be dependent upon the will of a department or entity other than the 
entity upon which the ultimate burden rests, namely, this Court.  [¶]  . . . It is the duty of this Court to 
assure such financing so its agencies can properly and meaningfully discharge the ‘jurisdiction and lawful 
powers as are necessary to conduct a proper and speedy disposition of any complaint’ . . . [citation].”  
(Ibid.)  The court permitted the bar to impose a special annual assessment of $25, in addition to the dues 
set by statute, upon all dues-paying attorneys.  (Ibid.; see also Banales v. Jackson, supra, 601 S.W.2d 
508, 512 [“[W]hen a provision of the State Bar Act conflicts with orders of the Supreme Court regarding 
attorney conduct as to fees or other related matters, the statutory provisions must yield to the Court’s 
rules . . . .”  (Iitalics added.)].) 

The Governor acknowledges the Mississippi Supreme Court’s action in the case described above, 
but he dismisses the opinion as an “aberration” that did not analyze whether that court could exercise its 
inherent power in the face of existing legislation on the subject.  We disagree with this characterization of 
the decision.  Although the opinion does not engage in a lengthy discussion of the separation of powers 
doctrine, it acknowledges the doctrine, recognizes the legislative scheme, relies upon its well-established 
inherent powers, and concludes that the court’s duty to protect the judiciary and the public from persons 
unfit to practice law should not be hampered by the will of other branches of government.  The 
Mississippi court’s analysis and conclusion are consistent with the unanimous view of courts throughout 
the nation, including this court, that the inherent power over discipline of attorneys rests in the judiciary, 
and that legislative action (or inaction) may not defeat that power.  To the extent the opinion holds that a 
state’s highest court may assess fees upon attorneys to ensure the existence of a functioning disciplinary 
system that was created by statute, we find the Mississippi decision instructive.   

Opponents of the State Bar’s request argue that this court’s imposition of additional fees upon 
attorneys for the purpose of attorney discipline would violate the separation of powers doctrine because 
such action would substitute our own policy decision for that of the Legislature, thereby constituting a 
legislative enactment, amendment, or repeal.  They rely, for example, upon decisions holding that a court 
may reform a statute to preserve its constitutionality only if “doing so closely effectuates policy 
judgments clearly articulated by the enacting body, and . . . the enacting body would have preferred such 
a reformed version of the statute over the invalid and unenforceable statute”  (Kopp v. Fair Political 
Practices Com. (1995) 11 Cal.4th 607, 626 (lead opn.)), and that “the Courts have no means, and no 
power, to avoid the effects of [legislative] non-action[;] . . . [t]herefore, when the Legislature fails to 
make an appropriation, [the courts] cannot remedy that evil” (Myers v. English, supra, 9 Cal. 341, 349). 

Such decisions are inapposite.  As we have explained, statutes specifying the amount of bar dues 
designated for the State Bar’s disciplinary system are declaratory of and in aid of this court’s inherent 
authority to assess independently such dues.  In exercising our disciplinary powers over attorneys, we 
“may demand more than the legislature has required” in its regulation of the same area.  (In re Lavine, 
supra, 2 Cal.2d 324, 328.)   

Furthermore, nothing in the existing statutory provisions suggests that the Legislature intended to 
preclude this court from acting in this realm.  Although a variety of statutes authorize the State Bar to 
impose fees upon its members, no statute purports to preclude this court from imposing fees upon 
attorneys if we conclude that such funds are required to maintain an adequate attorney disciplinary 
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system.

14 

11  As in In re Shattuck, supra, 208 Cal. 6 and Brydonjack v. State Bar, supra, 208 Cal. 439, there 
is no reason to interpret the existing statutes in a manner that would raise serious constitutional questions.  
Of course, we traditionally have deferred to the Legislature’s determination of the precise amount of fees 
necessary to fund an effective disciplinary process.  Where the Legislature has not made that 
determination or assessed such fees, however, we appropriately may decide to take action to avert a 
shutdown of the disciplinary system. 

Finally, contrary to the suggestion of the Governor and others responding to the State Bar’s 
request, we believe there is nothing in the general separation of powers principle of comity that suggests 
that this court should establish its own, separate disciplinary system rather than utilize the disciplinary 
structure and mechanisms already in place in the State Bar.  The statutes underlying the State Bar’s 
disciplinary process have not been repealed, but continue to exist and to impose obligations upon the 
State Bar with regard to the investigation and prosecution of disciplinary complaints filed against 
members of the bar.  The Governor does not suggest that this court has no authority to make use of the 
existing statutory State Bar structure.  Thus, he argues we could redirect funding that is collected pursuant 
to existing statutes, and that we could use other State Bar resources pursuant to section 6008, which 
declares all property of the State Bar “to be held for essential public and governmental purposes in the 
judicial branch of the government.”  Similarly, other commentators who recommend placing the 
disciplinary structure under the control of this court or the Administrative Office of the Courts do not 
argue that the entire existing statutory framework would be of no force and effect.  It is difficult to 
understand why it would be more respectful of the Legislature for this court to establish its own distinct 
disciplinary structure than to utilize, with appropriate oversight, the existing statutorily created 
disciplinary structure of the State Bar.12 

In sum, we determine that the State Bar is not an entity created solely by the Legislature or within 
the Legislature’s exclusive control, but rather is a constitutional entity subject to this court’s expressly 
reserved, primary, inherent authority over admission and discipline.  The State Bar Act did not divest this 
court of any of its preexisting powers related to discipline, including the power to create and fund a 
disciplinary system through the assessment of fees upon attorneys.  Statutes providing for the assessment 
of dues to fund a disciplinary system are not exclusive — but are supplementary to, and in aid of, our 
inherent authority in this area.   

Accordingly, we conclude that our inherent constitutional authority over attorney discipline 
includes the power to assess fees upon attorneys to fund the State Bar’s existing discipline system.  We 
note that this same conclusion also has been reached in submissions filed in this matter by the Attorney 
General, the chair of the Senate Committee on Judiciary, the American Bar Association, the California 
Association of Local Bars, as well as individual local bar associations and specialty bar associations 
representing approximately 100,000 California attorneys.  This court has the power as well as the 
responsibility to ensure that the public, the courts, and the legal profession are protected by an adequate, 
functioning attorney disciplinary system.   

                                                                 
11  At present, the bar is authorized by statute to collect $27 per year from each attorney to fund a disciplinary 
system.  (§§ 6140.6, 6140.9.)  These statutes, however, expressly indicate that the $27 fee was intended to be 
imposed in addition to the basic annual membership fee ordinarily authorized by section 6140.  There is no 
indication the Legislature contemplated that the supplemental $27 fee, by itself, would be sufficient to fund an 
effective disciplinary system. 
12  We observe that at the hearing of this matter, the Governor’s legal affairs secretary modified the position set 
forth in the Governor’s brief, and stated that it would be appropriate for this court to appoint a special master to 
determine which of the State Bar’s disciplinary functions should be funded, and the extent of such funding. 
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III 
Having determined that this court has the authority to impose a regulatory fee on attorneys to 

support an attorney disciplinary system, we must further consider whether this court should act at this 
time, and, if so, in what manner.   

In deciding whether the court should take action now, several factors are relevant.  First and 
foremost is the public impact of the absence of an effective disciplinary system.  Many of the submissions 
that the court has received, as well as numerous recent editorials and articles, have emphasized the 
potential dangers to the public, the legal profession, and the courts.

15 

13  Both the Governor and the State 
Bar agreed in their written and oral submissions that there is a significant risk to the public as the result of 
an inadequately funded disciplinary system.  Their argument has not been about whether the public 
deserves protection, but about what form that protection should take.   

A. Need for an Attorney Discipline System 
1. Public protection 
Some of those submitting comments have suggested that there is no real need for a discipline 

system, and, instead, that attorney misconduct should be dealt with exclusively through criminal 
complaints and civil law suits brought by injured clients.14  That would place attorneys in a unique 
position: every other licensed profession in the state of which we are aware is regulated by a board that 
has the power to suspend or revoke the license of an errant practitioner — and practitioners pay a fee for 
licensure.  Moreover, many complaints that properly lead to discipline are not necessarily susceptible to 
relief through a court action.  The amount of money involved may not be sufficient to justify the 
considerable expense of litigation.  The conduct at issue may be ripe for discipline only after it has been 
repeated.  The criminal violation involved may be one that most district attorneys do not have the 
resources to pursue (as is evidenced by the fact that many violations of the professional rules of conduct 
that potentially might be pursued as criminal matters presently are left to the disciplinary system).  More 
generally, the objective of the discipline system is not punishment of the attorney, but protection of the 
public.15  “The basic purpose [of disciplinary proceedings] is to protect the public and the profession 
from the objectionable activities of persons unfit to practice law, and a disciplinary proceeding is not a 
                                                                 
13  Several speakers at the November 9th hearing emphasized the increasing difficulties and frustrations 
encountered by clients and other consumers who have nowhere to turn to bring complaints against attorneys as a 
result of the virtual closure of the State Bar’s disciplinary system.  For example, Mr. de la Vergne, from the 
Sacramento Bar Association, described increased complaints, and the inability of his organization to respond, due to 
inadequate resources and limited jurisdiction.  A letter submitted by President Philip Anderson of the American Bar 
Association observed that its Center for Professional Responsibility had “received numerous inquiries” from 
individuals in California seeking guidance on possible recourse now that there was no functioning discipline system.  
State Bar President Raymond Marshall, and Attorney Jerome Falk, representing numerous local and specialty bars, 
also commented on the increasing impact of the funding impasse on the public.  Professor Sims stressed that delay 
in answering complaints magnifies their gravity from the perspective of a complainant.   
14 See comments submitted by Fred J. Hiestand on behalf of Senators Ray Haynes and Ken Maddy, Assembly 
Members Dick Ackerman and Bill Morrow, former state Senator Barry Keene, and San Diego City Councilman J. 
Bruce Henderson.  Senator Ross Johnson has joined in Mr. Hiestand’s comments, and  Attorneys Branford Henschel 
and Ronald Silverton have submitted similar suggestions.   
15  As Michael Oths, President of the National Organization of Bar Counsel observed in his oral presentation to the 
court, standards governing professional conduct and responsibility are set forth in a code separate from the criminal 
and general civil codes. 
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criminal action.  [Citations.]”  (1 Witkin, Cal. Procedure, supra, Attorneys, § 623, p. 737.) Finally, an 
added consequence of encouraging litigation would be to impose an additional burden on the courts. 

Civil and criminal court actions also would not protect future clients adequately from potentially 
damaging conduct by attorneys.  Many attorneys who are disciplined do not have the funds to pay 
judgments against them (which is why the Legislature created the Client Security Fund.)  Thus, leaving 
civil proceedings as the only recourse against such attorneys not only would not result in recovery for the 
injured client, but also would not protect future clients from harm.  Licensing serves a separate function 
from enforcement through court action.  Licensing ensures that only those qualified to practice a 
profession are entitled to serve the public. If litigation alone were sufficient to protect the public from 
harm, and the free market capable of taking care of those who are not qualified or who engage in 
malpractice, the need for an effective licensing system for any profession would be undercut.

16 

16  To the 
contrary, however, the inadequacy of this remedy for regulating not only attorneys, but many other 
professionals and practitioners, has been made patently clear by the consistent and widespread reliance 
our society places on licensing systems to provide public protection and enforce a basic standard of 
conduct for those providing a host of services.  We find it highly significant that no other jurisdiction 
relies solely upon legal malpractice actions and criminal prosecutions to protect the public from lawyers 
who commit misconduct, and there was no suggestion during the legislative process to eliminate the 
attorney disciplinary system entirely.  In fact, the disciplinary system itself was not the focus of criticism 
by those who sought to reform the bar’s structure or governance. 

Society has found that the regulation of various professions through licensing is an essential 
companion to the relief available through civil and criminal litigation.  One needs only to consider the 
implications of a system under which the oversight of physicians or building contractors were left solely 
to negligence, medical malpractice, and criminal complaints, in order to appreciate the complementary 
and important role played by a licensing and related disciplinary system.  As we have discussed, the role 
of the courts in regulating attorney conduct recognizes the role of attorneys as officers of the court.  We 
conclude that leaving the regulation of attorney misconduct solely to the civil and criminal litigation 
system would not be sufficient to protect the public or to discharge our responsibilities in this regard. 

At the present time, because there is no functioning disciplinary system capable of investigating 
and adjudicating attorney misconduct, attorneys deserving of discipline are left to continue their practice 
and to harm additional clients.  At the same time, unfounded complaints cannot be disposed of in timely 
fashion.  Aggrieved individuals with claims unsuitable for litigation are unable to obtain relief.  Even if 
errant attorneys eventually will be dealt with through whatever disciplinary system emerges through 
legislative action in the future, the number of clients who may be injured will increase the longer the 
delay.   The profession, clients, and the courts all suffer when the practices of unscrupulous attorneys 
distort outcomes, create difficulties and expense for opposing counsel and litigants, and generally raise 
the level of distrust within and about the legal profession.  Every attorney suffers if the public believes 
that errant attorneys will not be subjected to appropriate discipline and can practice unchecked and 
unregulated. 

In recent years, there has been a great deal of discussion about professionalism and the practice of 
law.  An unregulated profession soon may lose its right to call itself a profession, as public doubts about 
the fairness of the practice of law and of the courts increase.  The courts suffer not only as such doubts in 

                                                                 
16  Thus, were we to conclude that a discipline system is unnecessary for the reasons asserted, doubt would be cast 
upon the necessity of admitting individuals to practice before the courts.  Indeed, the same would be true for any 
profession: anyone asserting expertise could offer services. 
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the integrity of the profession and the legal system grow, but suffer also because the courts rightfully may 
be considered responsible when they fail to act to protect the public despite their authority to do so.  Thus, 
the interests of the public, the legal system, and the courts all benefit from the existence of a functioning 
and effective attorney disciplinary system. 

2.  Impact on the court’s oversight of attorney discipline 
This court has an additional direct interest in the existence of a strong disciplinary system.  Our 

active role in overseeing the attorney disciplinary system has been continuous and, in years past, required 
a considerable portion of our resources.  Since the implementation of reforms affecting the State Bar 
disciplinary process in the late 1980’s, however, this court has been able to reduce considerably its 
resources devoted to overseeing the process, and instead has relied upon the professionalism and 
consistency generated by the revised process, particularly that achieved by the newly created State Bar 
Court.  This court’s continued ability to place substantial reliance on a reliable and professional 
administrative arm with regard to attorney discipline serves the public’s interest by enabling the court to 
dedicate more of its finite resources to deciding issues of statewide importance in all areas of the law. 

From the enactment of the State Bar Act in 1927, this court has made use of the assistance 
afforded by the State Bar to enable it more effectively to process disciplinary matters — and to handle its 
additional workload as well.  In In re Walker (1948) 32 Cal.2d 488, we acknowledged that “this court 
obviously has the same powers which it previously possessed independently to entertain disciplinary 
proceedings despite possible duplication between such proceedings and others instituted before [t]he State 
Bar.” (Id. at p.490.)  Nevertheless, relying on the existence of the bar’s disciplinary system, we explained 
that “we are of the view that as a matter of policy this court should not exercise those powers unless and 
until the accuser has followed the normal procedure by first invoking the disciplinary power of [t]he State 
Bar.”  (Ibid.) 

For most of the bar’s history, its disciplinary system was operated primarily with the assistance of 
volunteers from local bar associations, although some professional and permanent staff were retained by 
the State Bar.   By the mid-1980’s, a substantial backlog of complaints against attorneys had developed, 
and a series of newspaper articles revealed major inadequacies in the existing disciplinary system.  In 
1986, the Legislature appointed a special State Bar Discipline Monitor, Robert C. Fellmeth, to report on 
the bar’s backlog and recommend solutions.  Discussions between Mr. Fellmeth, the State Bar, and the 
Legislature resulted in the eventual adoption of Senate Bill No. 1498 during the 1987-1988 legislative 
session.  By that time, the backlog of cases pending before the bar had been reduced from nearly 4,000 to 
approximately 1,500,

17 

17 and analysis of the pending legislation contained in various reports on the bill 
suggests that lack of resources threatened this progress and the ability of the State Bar to sustain its level 
of functioning.  (See, e.g., Sen. Bill No. 1498 (1987-1988 Reg. Sess.) Sen. 3d reading analysis, as 
amended Aug. 1, 1988, p. 4.)  The bill provided for the creation of the State Bar Court, increased the 
reporting requirements of courts and insurers regarding misconduct by attorneys, created a process for 
involuntary inactive enrollment of attorneys, and made numerous additional revisions to disciplinary and 
other related statutes. 

                                                                 
17  In his brief, Mr. Caso asserted that the public is better protected today than it was in 1986, and further suggested 
at oral argument that this is because the backlog of complaints that is now growing includes complaints of varying 
degrees of merit, while the backlog in 1986 included more serious matters that already had been subject to some 
investigation and evaluation.  We do not, of course, know the composition of the present backlog, but it is not 
unreasonable to assume that because complainants must make extra efforts to file a written complaint and submit it 
to the bar, in fact the present backlog contains a larger percentage of serious allegations than the mix of complaints 
normally processed by the bar discipline system. 
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In order to ensure consistency and the orderly development of the law relating to discipline of 
attorneys, this court kept careful control of attorney discipline through a comprehensive internal review 
process.  Each discipline recommendation was reviewed, whether or not a petition was filed, to determine 
the appropriateness of the disciplinary sanction recommended to the court by the bar.  If a petition was 
filed by the attorney, the court routinely granted review and issued a written opinion following briefing 
and oral argument.  The court also on its own motion would grant review in matters in which no petition 
had been filed if it appeared that the bar’s recommendation required closer consideration. 

As the State Bar’s disciplinary system resolved more complaints, the number of Supreme Court 
opinions on State Bar disciplinary proceedings increased.  Between 1980 and 1987, the court issued 
opinions in between 7 and 20 state bar matters each year, and averaged 13 cases per year.  In 1988, the 
number climbed to 29, and in the next 2 years rose to 48 and 43.  In 1992, however, the number dropped 
to 22, as a direct result of the establishment of the State Bar Court.  For three years thereafter, until 1994, 
the court’s opinion count included no State Bar matters. 

The creation of the State Bar Court was accompanied by the adoption of a rule of finality, rule 
954 of the California Rules of Court, that changed the court’s practice of granting review of every petition 
filed by an attorney against whom sanctions had been recommended.  Instead, subdivision (a) of the rule 
provides that review will be granted “when it appears (1) necessary to settle important questions of law; 
(2) the State Bar Court has acted without or in excess of jurisdiction; (3) petitioner did not receive a fair 
hearing; (4) the decision is not supported by the weight of the evidence; or (5) the recommended 
discipline is not appropriate in light of the record as a whole.”  Denial of review constitutes a final judicial 
determination “on the merits,” and the recommendation of the State Bar Court is filed by this court as its 
order.  (Id., subd. (b).)  Thus, the creation of the State Bar Court and the adoption of rule 954 signaled an 
extension of the court’s reliance on the State Bar process as originally announced in In re Walker, supra, 
32 Cal.2d 488.  The existence of an increasingly reliable State Bar disciplinary system has been an 
important factor in this court’s ability to handle an ever-burgeoning workload.

18 

18   The continuing severe 
disruption or diminution of this system will have a concomitantly deleterious impact on the court. 

B. Need for Court Action at this Time 
As we have concluded, the court has the authority to impose a fee upon attorneys in order to fund 

a disciplinary system.  The need for public protection and the mounting backlog of cases certainly weigh 
in favor of taking some action  to provide relief.  Nevertheless, some of those submitting comments to the 
court have urged us to await forthcoming legislative action even if we are authorized to proceed at this 
time.  For example, the Governor argued in his written submissions that respect for our sister branches 
would militate against the exercise of our authority at this time.  He urged us to defer until the newly 
elected Governor and Legislature are in place, and to permit the Legislature to provide appropriate 
restrictions on the use of any moneys provided to the bar.19   

                                                                 
18  All this has occurred against a backdrop of a rapidly increasing number of practicing attorneys.  In 1970, 33,788 
attorneys were licensed to practice in California.  Over the ensuing decades, the numbers rose to 68,538 in 1980, 
108,531 in 1990, and today’s 130,659.  In short, the population governed by the attorney discipline system has 
almost quadrupled over the past three decades — at the same time the number of petitions for review in non-
attorney-discipline matters in this court has more than doubled. 
19  As mentioned previously, at the hearing on this matter the Governor’s legal affairs secretary expressed the view 
that this court’s appointment of a special master would be consistent with the Governor’s position if the special 
master were charged with determining which discipline-related functions should be funded, and the extent to which 
they should be funded with money from the court’s assessment of a special fee on attorneys.  
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At present, the Legislature is in recess and will reconvene, with its newly elected members, in 
early December.  Typically, during its initial brief organizational session at that time, the Legislature does 
not deal with substantive issues.  Governor Wilson could call a special session (see Cal. Const., art. IV, 
§  3, subd. (b)), but at the hearing, counsel for the Governor confirmed that it is extremely unlikely that he 
would do so, and that he instead would defer to the next Governor.  Moreover, given the timing of the 
start of the legislative session, and the swearing-in of the new Governor in early January, it is difficult to 
ascertain which entities could craft a compromise that would be enacted before January, 1999. 

It has been suggested by some that the court wait to take action until after the Legislature 
reconvenes for business in January and the new Governor has been sworn in.  Deferring action pending 
the reconvening of the Legislature and the new Governor’s assumption of office might appear 
superficially similar to the action taken by the court in 1986 when, following adjournment of the 
Legislature without adoption of a dues bill, the State Bar requested that this court assess fees upon 
attorneys for 1987 in the same amount as imposed by statute for 1986.  The current situation, however, is 
significantly distinct. 

The first critical difference is that an entire year now has passed without a fee bill being in effect.  
In 1986, the court’s deferral occurred at the end of a year in which fees already had been collected, and no 
layoffs or other restrictions on the bar’s ability to perform its disciplinary and other responsibilities had 
occurred.  Second, in 1986 the State Bar sought the full amount of dues previously imposed; in contrast, 
the amount now requested is only that necessary to support the basic disciplinary functions of the bar.   

Furthermore, deferral would delay for substantial additional time — at a minimum one month, 
but likely far longer — the start of any restoration of a disciplinary system in the state.  Should the 
Legislature and the Governor decide to establish a totally new system or to make major adjustments in the 
existing but largely nonfunctional one, the start-up time before the system would be able to handle 
complaints expeditiously will increase.  Additional uncertainty and delays will mean further dispersal of 
the State Bar’s disciplinary staff and additional difficulties in assembling a staff of employees capable of 
performing the necessary functions.  The backlog of complaints will continue to grow, making it more 
difficult for the disciplinary system once in operation to handle the task of processing the backlog, to start 
up a complex organization, and to respond successfully to new complaints.  According to its request filed 
on September 30, 1998, the layoffs in June 1998 resulting from the lack of a fee bill reduced the staff of 
the Office of the Chief Trial Counsel, which receives, investigates, and prosecutes disciplinary 
complaints, from 283 to 20 employees.  Work was suspended on 4,459 open investigations.  The bar 
closed its consumer complaint hotline, but, at this court’s request, informed potential complainants that 
they could submit a written complaint that would be processed once the bar was able to process them.  As 
of September 30, the bar had received 2,097 new written complaints.  As the bar notes, this total of more 
than 6,000 pending complaints exceeds the 1985 backlog that generated widespread criticism.  The State 
Bar Court similarly dismissed most of its employees and has suspended proceedings in all but a few 
pending or egregious matters.  The State Bar judges, who are appointed by this court, have been working 
for less than full salary.  Protection of the public would continue to suffer as further delays in processing 
matters might well surpass the time frames that led to the public outcry in the 1980’s. 

Nor do we believe, as some have suggested, that action by the court at the present time will “take 
the pressure off” the other two branches to find a solution.  Our action — imposing a fee on attorneys to 
be used solely for the attorney discipline system — will not affect most of the critical issues that were the 
points of contention among the parties in Sacramento, including the State Bar’s governance, the 
permissible scope of its lobbying activity, the role of the State Bar Conference of Delegates, or other 
functions of the bar beyond discipline.  Moreover, as discussed below, the $171.44 figure requested, when 
added to the additional $77 available after January 1, 1999, under existing statutes, amounts to far less 
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than the fee amounts that would have been imposed under any of the alternative proposals advanced 
during the legislative session.  Thus, even with respect to discipline, the State Bar is likely to seek 
additional funding from the Legislature, and the bar’s President confirmed this intention during his oral 
presentation.  Accordingly, all of the issues concerning the future of the State Bar will remain to be 
resolved in Sacramento regardless of what action this court takes in the present proceeding. 

In addition, although some new participants will be involved in Sacramento, recent history 
suggests that the outstanding questions concerning the bar’s operations may not readily be susceptible to 
quick resolution.  This court already demonstrated its deference to the legislative and executive branches 
by its action in June of this year, when it specifically declined to intervene while a legislative solution 
actively was being pursued.  No such compromise or solution has been reached, however, and if the court 
were to continue to decline to act now, in the face of the continued and increasing risk to the public, it 
reasonably could be viewed as shirking its primary constitutional responsibility over attorney discipline. 

Even if a bill is enacted soon after January 1, 1999, it may well not take effect until January 1, 
2000, pursuant to article IV, section 8, subdivision (c)(1) of the California Constitution.  Only an urgency 
statute, requiring a two-thirds vote, would take effect immediately upon enactment.  (Id., art. IV, § 8, 
subd. (c)(3).)  Although it is possible that the Legislature and the Governor will arrive at a solution that 
will garner the necessary two-thirds vote, there is no guarantee of success in the near future, and it is 
equally likely that any compromise will receive no more than a simple majority vote. 

As we have explained, the court has inherent authority and ultimate responsibility in this area.  
Our action in the face of an existing impasse of this magnitude would be neither improperly intrusive nor 
unprecedented.  (Cf. Wilson v. Eu (1991) 54 Cal.3d 471, 473 [Reapportionment primarily is a matter for 
the legislative branch, and we urged the Legislature and the Governor to exercise their shared powers to 
enact a reapportionment plan.  “But because the impasse may continue indefinitely, because ‘ “ it is our 
duty to insure the electorate equal protection of the laws” [citation]’ [citation], and because California is 
entitled to seven additional congressional seats based on the 1990 census, we must proceed forthwith to 
draft such plans.”].)  Given the public interests that are at grave risk, the now long-standing deadlock that 
has devastated the ability of the existing system to function, and the court’s inherent power and authority 
in this area, we find that it is reasonable and necessary to discharge our primary responsibilities in this 
area.  At the same time, we also shall seek to use the least intrusive means possible in effectuating our 
goals.
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C. Should the Court Use the Existing State Bar Disciplinary System or Resources? 
In his written response, the Governor asserted that imposition of a fee by this court to fund the 

State Bar in effect would supplant the Legislature’s determination not to provide additional fees for a 
legislatively established entity, violate the separation of powers, and upset the traditional deference this 
court has shown to the Legislature concerning the setting of fees.  He urged instead that the court 
essentially create an entirely new disciplinary system directly under our control.  Others similarly argue 
                                                                 
20  Senator Kopp and Professor Barnett have urged the court to place the supervision of the attorney disciplinary 
system under the aegis of the Administrative Office of the Courts (the AOC).  They apparently assume that the AOC 
is an administrative arm of the Supreme Court, when in fact it is the staff arm of the Judicial Council and not part of 
this court.  Although the AOC provides services to this court (as well as to all other courts in the state), it acts 
pursuant to its constitutional and statutory authority in service to the Judicial Council. 

 Any action taken by the court under the present circumstances should not be viewed as an indication that the 
court favors transfer of the disciplinary system (whether the State Bar Court alone, or the entire structure) to the 
supervision of the court, either directly or through the AOC. 
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that the Legislature made a determination not to impose fees and that any action by the court — 
particularly one that makes use of the existing bar disciplinary structure — would amount to overruling 
that determination.  We note first the impracticality and inefficiency of this court’s creating a disciplinary 
system from whole cloth — especially as an interim solution.  The Governor and others implicitly seem 
to recognize this difficulty when they also urge that the court use existing bar resources and special funds 
to support the discipline system.

21 

21   
Their argument that we should use the resources of the bar but cannot use its structure seems 

inconsistent with the arguments of these proponents concerning the appropriate demarcation of authority 
between the court and the Legislature.  In our view, it would be far more intrusive for the court to exert 
authority over resources that the bar has available to it under previous legislative authorization that 
dedicates these resources to purposes other than discipline, than to impose additional fees to support the 
existing disciplinary system.  For example, as noted earlier, only $27 of the $77 currently collected for 
dues may be used for discipline under the existing statutory scheme.  The other $50 is collected by the 
bar, pursuant to statute, for express purposes other than discipline.22  Tampering with the existing 
resources collected and allocated to the bar pursuant to valid existing legislation, particularly funds 
designated for uses other than discipline, would not be deferential to the Legislature’s traditional and 
continuing role in this area. 

The Governor’s written submission also refers to section 6008, which  states that “All property of 
the State Bar is hereby declared to be held for essential public and governmental purposes in the judicial 
branch of the government and such property is exempt from all [state or local] taxes,” and suggests that 
this statute would authorize the court to determine how existing funds should be allocated.  The 
contemporaneous reports in the Journal of the State Bar regarding the purpose of Senate Bill No. 201 
(1957 Reg. Sess.) adopting this and other related provisions indicates that they were intended to permit 
the Bar to finance construction of two office buildings, and to facilitate the bar’s ability to borrow money 
and do all things necessary to undertake this task.  (Legislation Reports (1957) 32 State Bar J. 25, 398.)  
These provisions, including section 6008, were not intended to suggest that all of the State Bar’s funds 
were freely available to the Supreme Court for reallocation as the court might desire.  In fact, this 
argument once again conflicts with the claim that the court’s imposition of a fee improperly would invade 
the legislative prerogative, to the extent the argument is premised generally on the assumption that the 
court effectively has the power to appropriate funds that the Legislature has authorized the bar to collect; 
as explained above, reappropriating such funds to support a separate, newly created discipline system 
would be far more intrusive on the legislative function than assessing an additional fee to support the 
legislatively created system that now exists. 

                                                                 
21  For example, Senator Kopp and Professor Barnett suggested that the court could use the State Bar’s real 
property to support disciplinary functions.  The Governor also argued that we could use money appropriated to 
Supreme Court operations to support the disciplinary system. 
22  At oral argument, Raymond Marshall, President of the State Bar, explained that money from the sale of the 
State Bar’s property in San Francisco was earmarked by the Legislature for the bar’s building fund, and any money 
arising out of the sale, loan, or interest relating to the building is so restricted.  Generally, he observed, the 
Legislature has earmarked certain funds for restricted purposes, and the use of these funds is restricted to those uses, 
unless a surplus exists.  (See, e.g., §§ 6140.3 [specified additional fee amount “may be used only for” transactions 
relating to facilities], 6140.5 [Client Security Fund], 6140.9 [$2 fee to be used first for discipline monitor and, after 
expiration of the contract term, applied to support discipline].) 
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D. Other Alternatives 
Additional alternatives have been suggested by the Governor and others, but as indicated below, 

on closer examination they do not appear to provide viable alternatives under the existing conditions.  The 
Governor in his response outlined a series of suggestions, which are discussed in the margin.

22 

23  As we 

                                                                 
23  The Governor specifically raised the following options: 

1)  Use existing bar resources to finance the discipline system until the end of the fiscal year, and ask the 
Legislature for funds to support the disciplinary system “as part of the [Supreme Court] budget that commences on 
July 1, 1999.”  This approach contemplates that the court immediately would assume direct control of and fiscal 
responsibility for the bar, utilizing the existing bar funds augmented as necessary by the court’s own existing limited 
budget.  (At oral argument, the Governor’s legal affairs secretary acknowledged that the $27 now available to 
support the disciplinary system is insufficient, and that a request by the court for supplemental funding would be 
required.)  The court does not have the present resources to undertake this task, nor would it be prudent or 
reasonable to expect the court to divert, to the support of the bar, funds appropriated to the court by the Legislature 
for other important purposes.  Furthermore, there are no guarantees that the Legislature would respond positively to 
a request for supplemental funding. 

2)  Use the $27 collected under sections 6140.6 and 6140.9 to pay for the full complement of judges and 
staff of the State Bar Court for the remaining six months of the fiscal year — or staff a limited State Bar Court and 
use some of these funds for other purposes.  A State Bar Court without a staffed Office of Trial Counsel to 
investigate and prosecute matters before it would have few matters to address.  Moreover, the suggestion also 
contemplates that the court would include in its budget for the next fiscal year the funds to operate a full discipline 
system. 

3)  Use other existing State Bar resources, including the more than $10 million in equity in its real estate.  
As noted previously, the money invested in real estate is part of the building fund that is expressly dedicated by 
statute to specific purposes, not including discipline.  The same holds true for money deposited in the Client 
Security Fund, and for other dedicated funds held by the bar. 

4)  Use local bar associations to screen complaints.  Voluntary action at the local level clearly should be 
encouraged, but numerous speakers at our hearing on this matter, including members of various local bar 
associations, the National Organization of Bar Counsel, and Professor Sims stressed the need for a professional 
disciplinary system in order to handle complaints against attorneys, and the inadequacy of relying on a volunteer 
system.  Reliance on the local bars may provide some supplemental assistance, but would not afford adequate 
protection for the public. 

5)  As to staffing the enforcement unit and preparing responses to petitions filed in this court, the Governor 
first suggested that volunteers could be used to answer petitions.  This function presently is carried out by the Office 
of General Counsel.  The use of volunteers would provide less consistent services to the court and require it to 
increase its oversight of petitions to a level far greater than presently exercised. 

As to enforcement, the Governor suggested that “the Court could simply process the more egregious 
claims.”  This would place the court squarely in the business of investigating complaints in order to make the initial 
determination of which claims merit additional processing.  Doing so would be far from simple. 

6)  As to who would handle these claims, the Governor offered as a recommendation that the court “place 
on its payroll those members of the State Bar’s staff which would administer the Court’s regulation of the 
disciplinary system.”  It is suggested that these individuals could be transferred back to a reformed State Bar, once 
established.  Resources to carry out this option again pose a problem:  the Supreme Court has no funding to provide 
salaries and benefits for an attorney disciplinary staff, and transferring funds to the bar that the Legislature has 
designated for other purposes potentially would amount to a far more substantial invasion into the legislative 
function.  Moreover, the burden imposed by this temporary solution would greatly disrupt the court’s regular work. 

7)  The court could maintain the roll of those admitted to the practice of law.  As observed by the Governor 
in his response, this court maintained the roll until the adoption of California Rule of Court, rule 950.5, in 1996.  
Although the court formerly maintained the physical roll of attorneys, keeping the roll up-to-date, taking changes of 
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conclude, each of these proposed options presents substantial practical problems, and most would result in 
the court’s having to redirect the use of legislatively created resources.  We already have explained the 
critical importance of having a bar disciplinary system and why leaving complaints to the existing civil 
and criminal litigation system will not provide the necessary protection for the public.  Similarly, it has 
been explained why transferring the disciplinary system to the AOC, as suggested by Senator Kopp and 
Professor Barnett, is inappropriate. 

In sum, none of the alternatives presented offers a method of fulfilling our goal of protecting the 
public and using the least intrusive approach to do so.  To the extent the various alternatives contemplate 
that this court i) would commandeer funds collected by the bar pursuant to statutory authorization and 
utilize them directly to support a disciplinary system, ii) would have this court expend money from its 
own appropriated budget to support a disciplinary system, iii) would appropriate the entire State Bar 
structure and its existing personnel to the court’s own devices, or iv) would start a discipline system from 
scratch or by using selected parts of the existing system, they all suffer from the same defect:  they would 
require the court to take action that would upset the status quo under which the bar disciplinary system 
now functions (to the extent possible, given its limited resources) pursuant to an existing and complete 
statutory structure.  We conclude that none of the alternatives suggested would adequately preserve the 
status quo and allow the bar to resume at an early date its role of providing a functioning disciplinary 
system effective in protecting the public. 

IV 
As we have explained, given the present circumstances, our imposition of a fee upon practicing 

attorneys in order to fund a disciplinary system for attorneys not only is within our power, but also is 
necessary to fulfill our fundamental responsibilities concerning the regulation of the practice of law in our 
state.  We note that California attorneys have been required to pay a fee for attorney discipline from the 
inception of the State Bar in 1927, but that because of the impasse relating to aspects of the State Bar’s 
operations other than discipline, California attorneys have been required to pay only a relatively minimal 
fee this year. 

Our inquiry does not end here, however.  The amount of the supplemental fee, the mechanism by 
which such a fee should be imposed, and the restrictions and oversight that the court should place on the 
expenditure of the money collected also must be determined. 

In considering how to proceed, we are guided by certain general policies. First, any fee imposed 
by the court shall be used solely for the purpose of supporting disciplinary activities.  Second, our action 
is intended to be temporary in nature and to provide continuity in the discipline system until such time as 
legislation is enacted that provides for the funding of an effective disciplinary system.  Third, our action 
should recognize that the statutes creating the existing State Bar disciplinary system remain in full force 
and effect; none of the provisions affecting the system’s structure or operations has been repealed.  
Fourth, we shall utilize the least intrusive approach in order to best preserve the status quo so that future 
legislation can be based upon the existing system rather than upon a hastily created hybrid or completely 
unprecedented structure.  Fifth, although we have been urged by various parties to assume the direct 
supervision of the bar, the Supreme Court has neither the resources nor the present expertise to do so in an 
effective and efficient fashion. 
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address, entering information on the status of attorneys, and the like, were functions performed by State Bar 
personnel even before 1996. 

 8)  The court could limit the functions it would oversee, excluding some that the bar wishes to include in the 
court’s definition of a disciplinary system.  We discuss hereafter the specifics of the bar’s request. 
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A. Disciplinary Functions to be Funded by Special Regulatory Fee 
We turn now to the specific fee assessment sought by the bar. 
The bar requests an order requiring active members of the bar to pay an additional fee of $171.44.  

When the $27 already authorized by statute is added, that amounts to 65 percent of the bar’s annual 
budgeted expenses for specified discipline-related services as calculated prior to June 28, 1998, the day of 
the layoffs.  The bar states that this figure is based upon a 12-month budget, but acknowledges that this 
amount would have to be used through 1999, if no other relief is afforded by legislative action before that 
time.

24 
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The bar lists six components of its request for fees: 

Chief Trial Counsel: Intake and Enforcement  $196.27 
State Bar Court 51.09 
Fee Arbitration 4.63 

Competence (rules of professional conduct and 
    ethics hotline) 

15.86 

Membership Records 13.30 
General Counsel  (Support of Discipline) 9.60 
 Total             $290.75   
    less $27 $263.75 
Requested Assessment (balance x 65%) $171.44 

The bar’s brief contains copies of the proposed budget submitted to the Legislature and to this 
court in the bar’s earlier request.  If the $171.44 were the total fee imposed next year from any source in 
addition to the existing $77 of assessments already mandated, the total fee would be $248.44 — 
approximately $198 of which would be available for discipline, with the balance required by statute to be 
used for the Client Security and Building Funds. As a comparison, the fee amounts that would have been 
imposed on attorneys in 1998 and 1999 under Senate Bill No. 1145 (1997-1998 Reg. Sess.), the bill 
vetoed by Governor Wilson, would have totalled $458 per year, including a special $110 disciplinary 
assessment.  Assembly member Hertzberg’s bill, Assembly Bill No. 1798, introduced during the last 
session, would have imposed annual fees of $358 per year.  Senator Kopp’s bill, Senate Bill No. 1371, 
also introduced last year, would have vested in the Supreme Court all powers and duties relating to 
admission, discipline, mandatory continuing legal education, and the Client Security Fund now vested in 
the Board of Governors of the State Bar.  The related costs would have been made part of the Supreme 
Court budget, and the Bureau of State Audits would “determine the costs of those disciplinary functions 
and would provide for reimbursement of the Supreme Court for those costs from funds derived from 
licensing fees.”  We are unaware of any seriously considered proposal that would have resulted in fees as 
low as the amount now requested by the State Bar — although the fees sought are not intended to cover 
the entire range of the bar’s existing activities. 
                                                                 
24  The brief filed by Anthony Caso of the Pacific Legal Foundation on behalf of Raymond Brosterhous suggests 
that the request to collect dues of $171 is for the last two months of 1998 and thus, on an annualized basis, equals 
dues in the amount of $1,103, far more than ever has been authorized by the Legislature.  As to the use of this 
money in 1999, Caso characterizes this part of the request as an attempt to preempt future legislative action.   

 The bar does not suggest that the $171 is for the final two months of this year, or that the additional fees that 
will be sought pursuant to legislative authority next year would be sought without regard to the collection of this 
amount.  We emphasize that the relief to be granted by this court is interim in nature and intended to be 
complementary to the legislative process. 
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In considering the bar’s requested amount, two initial observations are pertinent.  First, attorneys 
have paid a total of only $77 for all bar functions for the entire current year.  The money requested is an 
assessment on attorneys, not moneys sought from the general fund or another general revenue source.  
Second, given the already accrued backlog and the start-up efforts that will be necessary, the fee that the 
court imposes should be in an amount that will make a positive difference, rather than compound the 
current difficulties.

25 

25 
We turn now to consider the components of the bar’s request.  The Office of Chief Trial Counsel 

and the State Bar Court are self-evident parts of the discipline system.  Fee arbitration may not appear 
immediately to be an integral function, but funding this activity will have a direct bearing on future costs 
of the bar’s disciplinary operations.  There are local programs in 41 counties participating in the State 
Bar’s fee arbitration program.  Of almost 7,000 annual calls to the State Bar’s Arbitration Program, 
almost half were handled through the network of local bars or the State Bar’s program, or were resolved 
before filing.  Most complaints come to the program independently of the Office of Trial Counsel’s Intake 
Unit, and the availability of this service almost certainly prevents the filing of additional disciplinary 
complaints.  A substantial backlog of cases already has grown; maintaining a program that will decrease 
the number of additional complaints will assist the disciplinary system in processing those cases that 
cannot otherwise be handled.  Although it may be argued that the arbitration program is not necessarily an 
indispensable part of an attorney disciplinary process, it is a valuable and justifiable component of a 
comprehensive disciplinary system. 

“Competence” includes the promulgation of rules of professional conduct and staffing for the 
“ethics hotline,” which responds to calls from members of the bar.  The ethics hotline provides 
information that assists practicing attorneys in performing ethically and in avoiding violations.  The letter 
submitted by Ellen Peck, former State Bar Court Judge, states that of the more than 1,000 attorneys over 
whose cases she presided as a judge, she cannot recall any who had sought assistance from the hotline.  In 
her view, this service is a vitally important prophylactic tool that avoids disciplinary problems for many 
practitioners.  The costs associated with promulgating rules also appear to be a legitimate component of a 
comprehensive disciplinary system.  The ethics hotline, although not immediately apparent as an essential 
element of a disciplinary system, on closer examination plays an important role.  Like the arbitration 
programs, the availability of this tool will save costs to the overall system and reduce delay in the 
processing of cases by avoiding the filing of additional complaints.   

The bar maintains membership records and, as a practical matter, has done so for many years, 
although the formal transfer of this responsibility from the Supreme Court to the bar did not take place 
until approximately two years ago.  The bar’s Membership Records Office bills and collects fees, costs, 
and penalties imposed on licensed attorneys, including reimbursements to the Client Security Fund and 
disciplinary costs.  It also keeps track of all members of the bar, including any record of discipline, and 
answers inquiries from courts, other governmental agencies, other states, and the public.  Accurate 
records are integral to a meaningful licensing and disciplinary system.  We consider the fees requested for 
this service to be an appropriate disciplinary expenditure. 

The Office of General Counsel files pleadings and responds to petitions filed in the Supreme 
Court.  It serves as in-house counsel to the bar.  To the extent it serves as counsel for the Office of Trial 
Counsel and other component parts of the bar structure (such as the Committee of Bar Examiners) in 

                                                                 
25 The submission from Senator Kopp and Professor Barnett, while otherwise critical of the State Bar, concluded 
that a $171 assessment is warranted.  As previously stated, the Governor also acknowledged at our hearing that $27 
is insufficient to support the disciplinary function. 
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proceedings relating to admissions and discipline before this court, this function appears to be an integral 
part of the bar’s disciplinary system. 

The figure requested by the State Bar is, according to its submission, set at 65 percent of its 
budgeted needs for the specified functions.  Given the information available, and in light of the figures 
that were discussed during this year’s legislative session, the amount requested presumptively appears 
reasonably calculated to provide at least minimally adequate support for the disciplinary functions 
normally carried out by the State Bar of California and the State Bar Court.  We shall presume that the six 
functions should be funded in the amounts requested, subject to evaluation by the special master (whose 
appointment and functions are described below) — who may recommend to the court that it reconsider 
the allocation of the fees collected. 

B.  Imposition of a Fee and Oversight of Expenditures 
In order to levy a fee on attorneys adequate to support the disciplinary system, the court today 

adopts a rule requiring attorneys in active practice to remit $173, in addition to the $77 presently 
authorized by statute, to support the disciplinary system.  (A copy of the order adopting the rule appears 
in an appendix to this opinion.)  Of the $173, the amount of $171.44 is for the purposes requested by the 
bar, subject to reallocation by the court upon recommendation of the special master should that be 
deemed appropriate to best support the disciplinary system.  The remaining $1.56 is imposed in order to 
pay for the fees and expenses related to the special master and his activities.  (Cf. § 6140.9 [imposing a 
fee of $2 per active member per year to pay for the discipline monitor, and, after expiration of the relevant 
contract, to be applied to fund disciplinary services].)  Payment of the $173 assessed by the court shall be 
made by separate check to a special fund as designated by the court.  Instructions for the payment of this 
assessment will be included in the State Bar’s membership statement for 1999, but the money received 
will be kept in an account created by the Supreme Court entitled the “Special Master’s Attorney 
Discipline Fund” and maintained separately from money collected by the bar pursuant to its statutory 
authority or through voluntary payments by members of the bar.

26 

26 
In recognition of the extraordinary circumstances with which we are faced, the court, pursuant to 

its inherent power over attorney discipline, appoints as a special master retired Justice Elwood Lui to act 
on its behalf in overseeing the collection and disbursement to the State Bar of the fees imposed under our 
newly adopted rule.27   The role of the special master will be to ensure that the funds collected pursuant 

                                                                 
26  If the Legislature adopts and implements a fee bill during 1999, any unexpended amounts collected pursuant to 
the rule may be dedicated to disciplinary purposes.  If the Legislature does not adopt and implement a fee bill during 
1999, any unexpended amounts may be transferred for the support of the disciplinary system or credited against the 
following year’s fees, as directed by the court.  The payment of all fees, expenses, and costs related to the special 
master’s services shall be made only pursuant to an order of this court. 
27  See appendix.  Justice Lui is a certified public accountant; served on the Court of Appeal, Second Appellate 
District, and on the superior and municipal courts in Los Angeles County; has served as a special master in state and 
federal court in complex cases involving accounting, financial, and tax questions; has acted at the request of 
Governor Wilson to mediate difficult public agency labor controversies and served on the Governor’s Independent 
Panel on Redistricting; at the request of the Los Angeles County Board of Supervisors, he undertook temporarily the 
management of the Los Angeles County Department of Children’s Services; served as a member of the Commission 
on the Future of the Legal Profession and the State Bar; is a past-president of the California Judges Association; and 
co-authored the California Judicial Retirement Handbook.  He has served as an adjunct professor of accounting and 
business law at the University of Southern California, and has served on the board of directors of numerous public 
service organizations, participated in a wide range of public activities, and taught judges, lawyers, and others in 
diverse areas of the law.  In short, he brings to the role of special master an in-depth background in the law, 
accounting, public service, and complex dispute resolution. 
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to the newly adopted rule and disbursed to the bar are used for the limited purpose of supporting the 
discipline functions as described.  The State Bar shall continue to have responsibility for the day-to-day 
management and operation of the disciplinary system.  The special master may evaluate these functions 
and the expenditures related thereto, and recommend to the court that it reallocate funds or otherwise 
reconsider their use. 

In order to fulfill his duties, the special master may request reports from the bar and may require 
audits of the bar’s expenditures relating to its disciplinary services.  In disbursing funds to the bar, the 
special master shall provide that they may be used only for the support of the discipline-related functions 
described above, and shall be guided by the existing statutory duties and structure relating to the bar’s 
disciplinary system and the need to provide resources to assist the bar in complying with these provisions.  
The special master shall report to this court regularly, and no less frequently than every three months, on 
collections and disbursements made pursuant to the rule we adopt today.  He at any time may request 
further guidance from or make recommendations to the court as he determines is appropriate. 

V 
Our action today is intended to respond to an unprecedented emergency threatening the protection 

of the public, the integrity of the legal profession, and the interests of the courts.  In short, the 
administration of justice is at risk.  As we indicated during earlier stages of the dispute among the 
Governor, the Legislature, and the bar, we urge that a reasonable and speedy resolution of the 
disagreements impeding the bar from fulfilling its traditional role in the area of attorney discipline be 
reached among the concerned parties.  In the interim, pending such resolution, the court will exercise its 
inherent authority over attorney discipline by adopting the accompanying interim rule. 

The rule that we adopt today, and our concurrent appointment of a special master to oversee the 
collection and disbursement of funds pursuant to that rule, are actions designed to preserve the status quo 
pending the enactment and effective date of legislation providing for an attorney discipline system 
capable of providing meaningful public protection.  California has had ample reason during the past 10 
years to take pride in an attorney discipline system that has been recognized as one of our nation’s finest.  
We anticipate that in the near future, it will again return to normal operation with appropriate funding as 
determined by the Legislature and the Governor.  Until that occurs, we shall shoulder our responsibility to 
ensure continuity in attorney discipline in order to best serve the people of our state. 

      GEORGE, C.J. 
WE CONCUR: 

Mosk, J. 
Kennard, J. 
Baxter, J. 
Werdegar, J. 
Chin, J. 
Brown, J. 
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ORDER 

 Rule 963 of the California Rules of Court, regarding an interim special regulatory fee for attorney 
discipline, is hereby adopted, to become effective immediately, as set forth in the attachment hereto. 

 Pursuant to this court’s inherent authority over attorney discipline and rule 963(c), retired Justice 
Elwood Lui is hereby appointed as special master to supervise and oversee the collection, disbursement, 
and allocation of fees mandated by rule 963.  The special master shall ensure that funds collected pursuant 
to rule 963 are used exclusively for the purpose of maintaining and operating an attorney disciplinary 
system.  It is contemplated that these funds will be used to support the State Bar’s Office of Chief Trial 
Counsel, the State Bar Court, the bar’s fee arbitration program, the bar’s competence functions including 
the promulgation of rules of professional conduct and the ethics hotline, the bar’s membership records 
office, and the Office of General Counsel as necessary to support the State Bar’s disciplinary functions.  
The special master may evaluate these components of the bar’s disciplinary function and related 
expenditures, and recommend to the court that funds generated by rule 963 be allocated among these or 
other components in a particular manner. 

 Fees collected pursuant to rule 963 shall be segregated from all other fees and revenue collected 
by the State Bar, and deposited into a separate account or accounts at a financial institution as determined 
by the special master and approved by this court.  The special master shall manage the funds generated 
pursuant to rule 963, before their disbursement, as he deems appropriate.  The special master and the 
Clerk/Administrator of the California Supreme Court each shall have authority to make disbursements 
from such account(s) for the limited purposes described herein.  In managing and disbursing these funds, 
the special master shall act as an agent of this court.  The special master shall be paid the fees and 
expenses incurred in performing the duties described herein only upon the prior order of this court. 

 The special master may request that the bar provide him with information and reports as 
necessary, and may require audits of the bar’s expenditures related to its disciplinary functions.  The 
special master shall report to the court regularly, and no less frequently than every three months, on 
collections and disbursements made pursuant to rule 963.  He at any time may request further guidance 
from or make recommendations to the court as he determines is appropriate. 
 This order is final forthwith. 
Rule 963. Interim Special Regulatory Fee for Attorney Discipline. 
 (a) This rule is adopted by the Supreme Court solely as an emergency interim measure to 
protect the public, the courts, and the legal profession from the harm caused by the absence of an 
adequately functioning attorney disciplinary system.  The Supreme Court contemplates that the rule may 
be modified or repealed once legislation designed to fund an adequate attorney disciplinary system is 
enacted and becomes effective. 

 (b) Each active member shall pay a mandatory regulatory fee of one hundred seventy-three 
dollars ($173) to the Special Master’s Attorney Discipline Fund, to be established by a special master 
appointed pursuant to subdivision (c).  This $173 assessment is in addition to the mandatory fees 
currently authorized by statute.   
 Payment of this fee is due by February 1, 1999.  Late payment or nonpayment of the fee shall 
subject a member to the same penalties and/or sanctions applicable to mandatory fees authorized by 
statute. 
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 (c) All money collected pursuant to this rule shall be deposited into the Special Master’s 
Attorney Discipline Fund, and shall be used exclusively for the purpose of maintaining and operating an 
attorney disciplinary system, including payment of the reasonable fees, costs and expenses of a special 
master as ordered by the Supreme Court. 
 A special master appointed by the Supreme Court shall disburse and allocate funds from the 
Special Master’s Attorney Discipline Fund for the limited purpose of supporting an attorney discipline 
system.  The special master shall exercise authority pursuant to the charge of the Supreme Court and shall 
submit quarterly reports and recommendations to the Supreme Court regarding the use of these funds.   
 Should any funds collected pursuant to this rule not be used for the limited purpose set forth in 
the rule, the Supreme Court may order the refund of an appropriate amount to members or take any other 
action that it deems appropriate. 
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VETO MESSAGE FOR SB 641 (Corbett) 
DATE: 10/12/2009 

 
To the Members of the California State Senate:  
 
I am returning Senate Bill 641 without my signature.  
 
This bill would, among other provisions, authorize the State Bar to collect annual bar dues from 
its members for 2010.  
 
In 1997, Governor Pete Wilson vetoed the annual State Bar dues bill, citing numerous concerns 
that the State Bar had become overly political, unresponsive to its membership, and inefficient. 
Unfortunately, twelve years later, inefficiencies remain unaddressed and questions about the 
State Bar's role in the evaluation of judicial nominees suggest that the State Bar's political 
agenda continues.  
 
In July, the State Auditor released a report critical of the State Bar. Among the problems noted 
by the report: salaries for staff have risen significantly over the past five years; the costs of its 
disciplinary system have escalated by $12 million from 2004 to 2008 while the number of 
disciplinary inquiries opened has declined; and a lack of internal controls allowed the 
embezzlement of nearly $676,000 by a former employee. As the organization charged with 
regulating the professional conduct of its members, the conduct of the State Bar itself must be 
above reproach. Regrettably, it is not.  
 
In addition, recent actions by the State Bar's Judicial Nominees Evaluation Commission (JNE) 
also call into question the State Bar's impartiality in considering judicial appointments. All JNE 
Commission proceedings are required by law to be confidential and qualification ratings are not 
to be released to the public prior to the Governor considering an appointment. Unfortunately, 
recent events have required the State Bar to launch an official inquiry into the confidentiality of 
such proceedings. Moreover, the Chief Justice of the Supreme Court has recently questioned 
the reliability of the Commission's recommendations by noting its failure to follow statutory 
guidelines when considering judicial nominees. By failing to follow the law, the JNE Commission 
has damaged its reputation for impartiality and, in turn, the State Bar's.  
 
There is no question the State Bar has an essential role in the state' s justice system and must 
continue to oversee the licensing, education, and discipline of California's lawyers. However, I 
am returning this bill without my signature because the State Bar cannot continue with business 
as usual. It must take the time to reexamine the problems noted by the State Auditor and 
continue its investigation into the JNE Commission. I urge the State Bar to resolve these issues 
as soon as possible so the Legislature can reintroduce this measure early next year.  
 
Sincerely,  
 
 
 
Arnold Schwarzenegger  
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Senate Bill No. 163 

CHAPTER 417 

An act to amend Sections 6005, 6006, 6007, 6008.1, 6008.4, 6010, 6011, 6013.6, 6015, 6016, 
6018, 6019, 6020, 6021, 6024, 6033, 6036, 6037, 6040, 6042, 6046.7, 6069, 6070, 6076, 

6076.5, 6079.5, 6086, 6086.5, 6086.14, 6140, 6140.01, 6140.05, 6140.5, 6141, 6161, 6168, 
6169, 6170, 6190.1, 6200, 6201, 6203, 6204, 6206, 6222, 6225, 6226, 6231, and 6238 of, to 
add Sections 6001.1, 6009.7, 6012, 6013.2, 6013.3, 6013.5.5, 6026.7, and 6140.12 to, to add 
and repeal Section 6140.02 of, to repeal Sections 6012.5, 6013.4, 6014, and 6017 of, and to 

repeal and add Sections 6001.2 and 6013.1 of, the Business and Professions Code, relating to 
attorneys. 

[Approved by Governor  October 02, 2011. Filed with Secretary of State  October 02, 2011.] 

LEGISLATIVE COUNSEL’S DIGEST 

SB 163, Evans. Attorneys: board of trustees: annual membership fee. 

Existing law, the State Bar Act, provides for the licensure and regulation of attorneys by the 
State Bar of California, a public corporation. 

(1) Under existing law, the State Bar is governed by a board known as the Board of Governors 
of the State Bar. The board of governors consists of 23 members, including 15 attorney 
members, one attorney member elected by the board of directors of the California Young 
Lawyers Association, 6 public members, and the President of the State Bar. Existing law 
provides for the election of attorney members to the board from specified counties included in 
State Bar Districts. Under existing law, the public members of the board are appointed by the 
Governor and the Legislature. Existing law requires a public member to have never been a 
member of the State Bar or admitted to practice before any court in the United States. Public 
members are subject to specified conflict-of-interest provisions. 

This bill would revise and recast these provisions by renaming the board of governors as the 
board of trustees and would also revise the composition of the board to include no more than 23 
members and no less than 19 members, as specified and determined by the State Bar, to 
include the existing 6 public members appointed by the Governor and the Legislature and 13 
attorney members. Under the bill, the 13 attorney members would consist of 6 attorney 
members elected from State Bar Districts based on the 6 court of appeal districts, 5 attorney 
members appointed by the Supreme Court, and 2 attorney members appointed by the Senate 
Committee on Rules and the Speaker of the Assembly. The bill would require these attorney 
members to serve for a term of 3 years and would limit the elected and Supreme Court 
appointed members to being reappointed or reelected for one additional term. With respect to 
the Supreme Court appointments, the bill would specify criteria that the Supreme Court should 
consider in making these appointments and would require the State Bar to carry out the 
administrative responsibilities related to the Supreme Court’s appointments. 

The bill would require the State Bar to reduce the board of trustees from 23 members to 19 
members by October 31, 2014. The bill would require the State Bar to develop a plan for 
implementing the transition to a 19-member board by January 31, 2012, and to submit a written 
report detailing that plan to the Committees on Judiciary by January 31, 2012. The bill would 
also require the State Bar to report annually to the Committees on Judiciary on its progress 
toward implementing this transition. The bill would prohibit the State Bar from changing or 
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abolishing a board member’s term that commenced prior to December 31, 2011, or forcing any 
board member to resign whose term commenced prior to that date in order to accomplish the 
transition. The bill would also declare the intent of the Legislature in this regard. 

The bill would make public members subject to additional conflict-of-interest provisions, such as 
the provision that prohibits a public member from being a close family member of a member of 
the State Bar. 

The bill would make other conforming changes related to the renaming of the board and the 
establishment of both an election and appointment process for attorney members of the board. 

(2) Under existing law, the officers of the State Bar are a president, 4 vice presidents, a 
secretary, and a treasurer, and one of the vice presidents may also be elected to the office of 
treasurer. Existing law requires the board, within 270 days before the annual meeting, to elect 
the officers for the ensuing year. Existing law requires the president and other officers to be 
elected from among members with specified terms. Under existing law, the president may vote 
only in the case of a specified tie vote. 

This bill would instead provide that the officers shall include a president, a vice president, a 
secretary, and a treasurer. The bill would require the board to elect the officers within 90 days 
before the annual meeting. The bill would also authorize the president and the other officers to 
be elected from among all members of the board. The bill would also delete the limitation on the 
president’s voting authority. 

(3) The bill would require the board to complete and implement a 5-year strategic plan and 
would require the president to report to the Supreme Court, the Governor, and the Committees 
on Judiciary on certain aspects of the strategic plan. 

(4) Existing law establishes a Governance in the Public Interest Task Force within the State Bar. 
The task force is made up of 11 specified board members, including the President of the State 
Bar, and these board members are appointed by the president. Existing law requires the task 
force to prepare a report that includes its recommendations for, among other things, enhancing 
and ensuring the protection of the public. 

This bill would repeal that provision establishing that task force. The bill would, on and after 
January 1, 2013, and no later than February 1, 2013, establish a task force to be comprised of a 
total of 7 members, including 2 elected attorney members, 2 appointed members, and 2 public 
members, who would be selected as specified, and the president. The bill would require the task 
force to make suggestions to the board of trustees regarding the strategic plan described above 
and other issues as requested by the Legislature. 

(5) Existing law requires the board of governors to charge an annual membership fee for active 
members of up to $315 for 2011. Existing law also requires the board to charge an annual 
membership fee for inactive members of up to $75. Existing law authorizes, until January 1, 
2014, $10 of those membership fees to be allocated to support nonprofit organizations that 
provide free legal service to persons of limited means, and authorizes a member to deduct that 
amount from his or her annual fee if the member elects not to make this allocation. 

This bill would require the board to charge that annual membership fee for active members for 
2012 minus a $10 rebate to be described in a specified manner on the annual dues statement. 
The bill would require the board to charge that annual membership fee for inactive members 
minus a $10 rebate to be described in a specified manner on the annual dues statement. The 
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bill would increase the amount of those membership fees that may be allocated to support 
nonprofit organizations that provide free legal services to $20. 

Digest Key 

Vote: MAJORITY   Appropriation: NO   Fiscal Committee: NO   Local Program: NO   

 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:  

SECTION 1. Section 6001.1 is added to the Business and Professions Code, to read:  

6001.1. Protection of the public shall be the highest priority for the State Bar of California and 
the board of trustees in exercising their licensing, regulatory, and disciplinary functions. 
Whenever the protection of the public is inconsistent with other interests sought to be promoted, 
the protection of the public shall be paramount.  

SEC. 2. Section 6001.2 of the Business and Professions Code is repealed. 

SEC. 2.5. Section 6001.2 is added to the Business and Professions Code, to read:  

6001.2. (a) On or before February 1, 2013, there shall be created within the State Bar a 
Governance in the Public Interest Task Force comprised of 7 members, including 6 members 
appointed as provided herein and the President of the State Bar. Two members shall be elected 
attorney members of the board of trustees who are selected by the elected attorney members, 
two members shall be attorney members of the board of trustees appointed by the Supreme 
Court who are selected by the Supreme Court appointees, and two members shall be public 
members of the board of trustees selected by the public members. The president shall preside 
over its meetings, all of which shall be held consistent with Section 6026.5. 

(b) On or before May 15, 2014, and every three years thereafter, the task force shall prepare 
and submit a report to the Supreme Court, the Governor, and the Assembly and Senate 
Committees on Judiciary that includes its recommendations for enhancing the protection of the 
public and ensuring that protection of the public is the highest priority in the licensing, regulation, 
and discipline of attorneys, to be reviewed by the Assembly and Senate Committees on 
Judiciary in their regular consideration of the annual State Bar dues measure. If the task force 
does not reach a consensus on all of the recommendations in its report, the dissenting 
members of the task force may prepare and submit a dissenting report to the same entities 
described in this subdivision, to be reviewed by the committees in the same manner. 

(c) The task force shall make suggestions to the board of trustees regarding possible additions 
to, or revisions of, the strategic plan required by Section 6140.12. In addition, the task force 
shall also make suggestions to the board of trustees regarding other issues requested from time 
to time by the Legislature. 

(d) This section shall become operative on January 1, 2013.  

SEC. 3. Section 6005 of the Business and Professions Code is amended to read:  

6005. Inactive members are those members who have requested that they be enrolled as 
inactive members or who have been enrolled as inactive members by action of the board of 
trustees as set forth in Section 6007.  
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SEC. 4. Section 6006 of the Business and Professions Code is amended to read:  

6006. Active members who retire from practice shall be enrolled as inactive members at their 
request. 

Inactive members are not entitled to hold office or vote or practice law. Those who are enrolled 
as inactive members at their request may, on application and payment of all fees required, 
become active members. Those who are or have been enrolled as inactive members at their 
request are members of the State Bar for purposes of Section 15 of Article VI of the California 
Constitution. Those who are enrolled as inactive members pursuant to Section 6007 may 
become active members as provided in that section. 

Inactive members have such other privileges, not inconsistent with this chapter, as the board of 
trustees provides.  

SEC. 5. Section 6007 of the Business and Professions Code is amended to read:  

6007. (a) When a member requires involuntary treatment pursuant to Article 6 (commencing 
with Section 5300) of Chapter 2 of Division 5 of, or Part 2 (commencing with Section 6250) of 
Division 6 of the Welfare and Institutions Code, or when under an order pursuant to Section 
3051, 3106.5, or 3152 of the Welfare and Institutions Code he or she has been placed in or 
returned to inpatient status at the California Rehabilitation Center or its branches, or when he or 
she has been determined insane or mentally incompetent and is confined for treatment or 
placed on outpatient status pursuant to the Penal Code, or on account of his or her mental 
condition a guardian or conservator, for his or her estate or person or both, has been appointed, 
the Board of Trustees or an officer of the State Bar shall enroll the member as an inactive 
member. 

The clerk of any court making an order containing any of the determinations or adjudications 
referred to in the immediately preceding paragraph shall send a certified copy of that order to 
the State Bar at the same time that the order is entered. 

The clerk of any court with which is filed a notice of certification for intensive treatment pursuant 
to Article 4 (commencing with Section 5250) of Chapter 2 of Division 5 of the Welfare and 
Institutions Code, upon receipt of the notice, shall transmit a certified copy of it to the State Bar. 

The State Bar may procure a certified copy of any determination, order, adjudication, 
appointment, or notice when the clerk concerned has failed to transmit one or when the 
proceeding was had in a court other than a court of this state. 

In the case of an enrollment pursuant to this subdivision, the State Bar shall terminate the 
enrollment when the member has had the fact of his or her restoration to capacity judicially 
determined, upon the member’s release from inpatient status at the California Rehabilitation 
Center or its branches pursuant to Section 3053, 3109, or 3151 of the Welfare and Institutions 
Code, or upon the member’s unconditional release from the medical facility pursuant to Section 
5304 or 5305 of the Welfare and Institutions Code; and on payment of all fees required. 

When a member is placed in, returned to, or released from inpatient status at the California 
Rehabilitation Center or its branches, or discharged from the narcotics treatment program, the 
Director of Corrections or his or her designee shall transmit to the State Bar a certified notice 
attesting to that fact. 
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(b) The board shall also enroll a member of the State Bar as an inactive member in each of the 
following cases: 

(1) A member asserts a claim of insanity or mental incompetence in any pending action or 
proceeding, alleging his or her inability to understand the nature of the action or proceeding or 
inability to assist counsel in representation of the member. 

(2) The court makes an order assuming jurisdiction over the member’s law practice, pursuant to 
Section 6180.5 or 6190.3. 

(3) After notice and opportunity to be heard before the board or a committee, the board finds 
that the member, because of mental infirmity or illness, or because of the habitual use of 
intoxicants or drugs, is (i) unable or habitually fails to perform his or her duties or undertakings 
competently, or (ii) unable to practice law without substantial threat of harm to the interests of 
his or her clients or the public. No proceeding pursuant to this paragraph shall be instituted 
unless the board or a committee finds, after preliminary investigation, or during the course of a 
disciplinary proceeding, that probable cause exists therefor. The determination of probable 
cause is administrative in character and no notice or hearing is required. 

In the case of an enrollment pursuant to this subdivision, the board shall terminate the 
enrollment upon proof that the facts found as to the member’s disability no longer exist and on 
payment of all fees required. 

(c) (1) The board may order the involuntary inactive enrollment of an attorney upon a finding 
that the attorney’s conduct poses a substantial threat of harm to the interests of the attorney’s 
clients or to the public or upon a finding based on all the available evidence, including affidavits, 
that the attorney has not complied with Section 6002.1 and cannot be located after reasonable 
investigation. 

(2) In order to find that the attorney’s conduct poses a substantial threat of harm to the interests 
of the attorney’s clients or the public pursuant to this subdivision, each of the following factors 
shall be found, based on all the available evidence, including affidavits: 

(A) The attorney has caused or is causing substantial harm to the attorney’s clients or the 
public. 

(B) The attorney’s clients or the public are likely to suffer greater injury from the denial of the 
involuntary inactive enrollment than the attorney is likely to suffer if it is granted, or there is a 
reasonable likelihood that the harm will reoccur or continue. Where the evidence establishes a 
pattern of behavior, including acts likely to cause substantial harm, the burden of proof shall 
shift to the attorney to show that there is no reasonable likelihood that the harm will reoccur or 
continue. 

(C) There is a reasonable probability that the State Bar will prevail on the merits of the 
underlying disciplinary matter. 

(3) In the case of an enrollment under this subdivision, the underlying matter shall proceed on 
an expedited basis. 

(4) The board shall order the involuntary inactive enrollment of an attorney upon the filing of a 
recommendation of disbarment after hearing or default. For purposes of this section, that 
attorney shall be placed on involuntary inactive enrollment regardless of the membership status 
of the attorney at the time. 
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(5) The board shall formulate and adopt rules of procedure to implement this subdivision. 

In the case of an enrollment pursuant to this subdivision, the board shall terminate the 
involuntary inactive enrollment upon proof that the attorney’s conduct no longer poses a 
substantial threat of harm to the interests of the attorney’s clients or the public or where an 
attorney who could not be located proves compliance with Section 6002.1. 

(d) (1) The board may order the involuntary inactive enrollment of an attorney for violation of 
probation upon the occurrence of all of the following: 

(A) The attorney is under a suspension order any portion of which has been stayed during a 
period of probation. 

(B) The board finds that probation has been violated. 

(C) The board recommends to the court that the attorney receive an actual suspension on 
account of the probation violation or other disciplinary matter. 

(2) The board shall terminate an enrollment under this subdivision upon expiration of a period 
equal to the period of stayed suspension in the probation matter, or until the court makes an 
order regarding the recommended actual suspension in the probation matter, whichever occurs 
first. 

(3) If the court orders a period of actual suspension in the probation matter, any period of 
involuntary inactive enrollment pursuant to this subdivision shall be credited against the period 
of actual suspension ordered. 

(e) (1) The board shall order the involuntary, inactive enrollment of a member whose default has 
been entered pursuant to the State Bar Rules of Procedure if both of the following conditions 
are met: 

(A) The notice was duly served pursuant to subdivision (c) of Section 6002.1. 

(B) The notice contained the following language at or near the beginning of the notice, in capital 
letters: 

IF YOU FAIL TO FILE AN ANSWER TO THIS NOTICE WITHIN THE TIME ALLOWED BY 
STATE BAR RULES, INCLUDING EXTENSIONS, OR IF YOU FAIL TO APPEAR AT THE 
STATE BAR COURT TRIAL, (1) YOUR DEFAULT SHALL BE ENTERED, (2) YOU SHALL BE 
ENROLLED AS AN INVOLUNTARY INACTIVE MEMBER OF THE STATE BAR AND WILL 
NOT BE PERMITTED TO PRACTICE LAW UNLESS THE DEFAULT IS SET ASIDE ON 
MOTION TIMELY MADE UNDER THE RULES OF PROCEDURE OF THE STATE BAR, (3) 
YOU SHALL NOT BE PERMITTED TO PARTICIPATE FURTHER IN THESE PROCEEDINGS 
UNLESS YOUR DEFAULT IS SET ASIDE, AND (4) YOU SHALL BE SUBJECT TO 
ADDITIONAL DISCIPLINE. 

(2) The board shall terminate the involuntary inactive enrollment of a member under this 
subdivision when the member’s default is set aside on motion timely made under the State Bar 
Rules of Procedure or the disciplinary proceedings are completed. 

(3) The enrollment under this subdivision is administrative in character and no hearing is 
required. 
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(4) Upon the involuntary inactive enrollment of a member under this subdivision, the notice 
required by subdivision (b) of Section 6092.5 shall be promptly given. 

(5) The board may delegate its authority under this subdivision to the presiding referee or 
presiding judge of the State Bar Court or his or her designee. 

(f) The pendency or determination of a proceeding or investigation provided for by this section 
shall not abate or terminate a disciplinary investigation or proceeding except as required by the 
facts and law in a particular case. 

(g) No membership fees shall accrue against the member during the period he or she is enrolled 
as an inactive member pursuant to this section. 

(h) The board may order a full range of interim remedies or final discipline short of involuntary 
inactive enrollment, including, but not limited to, conditions of probation following final discipline, 
or directly ordered interim remedies, to restrict or supervise an attorney’s practice of law, as well 
as proceedings under subdivision (a), (b), (c), or (d), or under Section 6102 or 6190. They may 
include restrictions as to scope of practice, monetary accounting procedures, review of 
performance by probation or other monitors appointed by the board, or such other measures as 
may be determined, after hearing, to protect present and future clients from likely substantial 
harm. These restrictions may be imposed upon a showing as provided in subdivision (c), except 
that where license restriction is proposed, the showing required of the State Bar under the 
factors described in subparagraph (B) of paragraph (2) of subdivision (c) need not be made.  

SEC. 6. Section 6008.1 of the Business and Professions Code is amended to read:  

6008.1. No bond, note, debenture, evidence of indebtedness, mortgage, deed of trust, 
assignment, pledge, contract, lease, agreement, or other contractual obligation of the State Bar 
shall: 

(a) Create a debt or other liability of the state nor of any entity other than the State Bar (or any 
successor public corporation). 

(b) Create any personal liability on the part of the members of the State Bar or the members of 
the board of trustees or any person executing the same, by reason of the issuance or execution 
thereof. 

(c) Be required to be approved or authorized under the provisions of any other law or regulation 
of this state.  

SEC. 7. Section 6008.4 of the Business and Professions Code is amended to read:  

6008.4. All powers granted to the State Bar by Sections 6001 and 6008.3 may be exercised and 
carried out by action of its board of trustees. In any resolution, indenture, contract, agreement, 
or other instrument providing for, creating, or otherwise relating to, any obligation of the State 
Bar, the board may make, fix, and provide such terms, conditions, covenants, restrictions, and 
other provisions as the board deems necessary or desirable to facilitate the creation, issuance, 
or sale of such obligation or to provide for the payment or security of such obligation and any 
interest thereon, including, but not limited to, covenants and agreements relating to fixing and 
maintaining membership fees.  
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SEC. 8. Section 6009.7 is added to the Business and Professions Code, to read:  

6009.7. (a) (1) The State Bar shall determine the manner by which to reduce the board of 
trustees from 23 members to 19 members, as described in Section 6011, pursuant to the 
election and appointment processes specified in Sections 6012, 6013.1, 6013.2, and 6013.3. 

(2) The State Bar shall develop a plan for implementing the transition to a 19-member board by 
January 31, 2012. 

(3) By January 31, 2012, the State Bar shall submit a written report to the Senate and Assembly 
Committees on Judiciary that includes, but is not limited to, the implementation plan described 
in paragraph (2). 

(b) The State Bar shall complete the transition to a 19-member board no later than October 31, 
2014. 

(c) The State Bar shall not change, reduce, shorten, lengthen, or abolish the terms of board 
members commencing prior to December 31, 2011, or force any board member to resign in 
order to institute a 19-member board pursuant to this section. 

(d) The State Bar shall report annually to the Senate and Assembly Committees on Judiciary on 
its progress toward implementing the transition to a 19-member board.  

SEC. 9. Section 6010 of the Business and Professions Code is amended to read:  

6010. (a) The State Bar is governed by a board known as the board of trustees of the State Bar. 
The board has the powers and duties conferred by this chapter. 

(b) As used in this chapter or any other provision of law, “board of governors” shall be deemed 
to refer to the board of trustees.  

SEC. 10. Section 6011 of the Business and Professions Code is amended to read:  

6011. (a) The board shall consist of no more than 23 members and no less than 19 members. 

(b) It is the intent of the Legislature that the board consist of no more than 23 members and no 
less than 19 members during the period of transition from a 23-member board to a 19-member 
board, as described in Section 6009.7. It is the intent of the Legislature that the board, pursuant 
to the plan developed by the State Bar as described in Section 6009.7, gradually decrease its 
size without shortening, lengthening, or abolishing terms commencing prior to December 31, 
2011, with the ultimate goal of instituting a 19-member board no later than October 31, 2014, 
pursuant to Section 6009.7.  

SEC. 11. Section 6012 is added to the Business and Professions Code, to read:  

6012. (a) State Bar Districts, as they existed on December 31, 2011, pursuant to Section 
6012.5, as added by Chapter 1223 of the Statutes of 1989, shall cease, pursuant to the act that 
added this section, for purposes of the election of attorney members of the board. However, 
attorney members who were elected in 2009, 2010, or 2011 to serve for a three-year term 
commencing at the conclusion of the annual meeting held in those years shall be eligible to 
serve their full three-year terms. 

(b) Commencing on January 1, 2012, State Bar Districts shall be based on the six court of 
appeal districts as constituted pursuant to Section 69100 of the Government Code, as they 
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existed on December 31, 2011. The board shall provide for the election of six attorney members 
of the board from these six State Bar Districts as specified in Section 6013.2.  

SEC. 12. Section 6012.5 of the Business and Professions Code is repealed. 

SEC. 13. Section 6013.1 of the Business and Professions Code is repealed. 

SEC. 14. Section 6013.1 is added to the Business and Professions Code, to read:  

6013.1. (a) The Supreme Court shall appoint five attorney members of the board pursuant to a 
process that the Supreme Court may prescribe. These attorney members shall serve for a term 
of three years and may be reappointed by the Supreme Court for one additional term only. 

(b) An attorney member elected pursuant to Section 6013.2 may be appointed by the Supreme 
Court pursuant to this section to a term as an appointed attorney member. 

(c) The Supreme Court shall fill any vacancy in the term of, and make any reappointment of, any 
appointed attorney member. 

(d) When making appointments to the board, the Supreme Court should consider appointing 
attorneys that represent the following categories: legal services; small firm or solo practitioners; 
historically underrepresented groups, including consideration of race, ethnicity, gender, and 
sexual orientation; and legal academics. In making appointments to the board, the Supreme 
Court should also consider geographic distribution, years of practice, particularly attorneys who 
are within the first five years of practice or 36 years of age and under, and participation in 
voluntary local or state bar activities. 

(e) The State Bar shall be responsible for carrying out the administrative responsibilities related 
to the appointment process described in subdivision (a).  

SEC. 15. Section 6013.2 is added to the Business and Professions Code, to read:  

6013.2. (a) Six members of the board shall be attorneys elected from the State Bar Districts 
created by the board pursuant to Section 6012. 

(b) An attorney member elected pursuant to this section shall serve for a term of three years. An 
elected attorney member may run for reelection, but may be reelected to only serve one 
additional term.  

SEC. 15.5. Section 6013.3 is added to the Business and Professions Code, to read:  

6013.3. (a) One attorney member of the board shall be appointed by the Senate Committee on 
Rules and one attorney member shall be appointed by the Speaker of the Assembly. 

(b) An attorney member appointed pursuant to this section shall serve for a term of three years. 
An appointed attorney member may be reappointed pursuant to this section.  

SEC. 16. Section 6013.4 of the Business and Professions Code is repealed. 

SEC. 17. Section 6013.5.5 is added to the Business and Professions Code, to read:  

6013.5.5. Sections 450 to 450.6, inclusive, shall apply to public members appointed or 
reappointed on or after January 1, 2012.  
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SEC. 18. Section 6013.6 of the Business and Professions Code is amended to read:  

6013.6. (a) Except as provided in subdivision (b), any full-time employee of any public agency 
who serves as a member of the Board of Trustees of the State Bar of California shall not suffer 
any loss of rights, promotions, salary increases, retirement benefits, tenure, or other job-related 
benefits, which he or she would otherwise have been entitled to receive. 

(b) Notwithstanding the provisions of subdivision (a), any public agency which employs a person 
who serves as a member of the Board of Trustees of the State Bar of California may reduce the 
employee’s salary, but no other right or job-related benefit, pro rata to the extent that the 
employee does not work the number of hours required by statute or written regulation to be 
worked by other employees of the same grade in any particular pay period and the employee 
does not claim available leave time. The employee shall be afforded the opportunity to perform 
job duties during other than regular working hours if such a work arrangement is practical and 
would not be a burden to the public agency. 

(c) The Legislature finds that service as a member of the Board of Trustees of the State Bar of 
California by a person employed by a public agency is in the public interest.  

SEC. 19. Section 6014 of the Business and Professions Code is repealed. 

SEC. 20. Section 6015 of the Business and Professions Code is amended to read:  

6015. No person is eligible for attorney membership on the board unless both of the following 
conditions are satisfied: 

(a) He or she is an active member of the State Bar. 

(b) Either: 

(1) If elected, he or she maintains his or her principal office for the practice of law within the 
State Bar district from which he or she is elected. 

(2) If appointed by the Supreme Court or the Legislature, he or she maintains his or her principal 
office for the practice of law within the State of California.  

SEC. 21. Section 6016 of the Business and Professions Code is amended to read:  

6016. The term of office of each attorney member of the board shall commence at the 
conclusion of the annual meeting next succeeding his or her election or appointment, and he or 
she shall hold office until his or her successor is elected or appointed and qualified. For the 
purposes of this section, the time intervening between any two successive annual meetings 
shall be deemed to be one year. 

Except as specified in Section 6013.1, vacancies in the board of trustees shall be filled by the 
board by special election or by appointment for the unexpired term. 

The board of trustees may provide by rule for an interim board to act in the place and stead of 
the board when because of vacancies during terms of office there is less than a quorum of the 
board.  

SEC. 22. Section 6017 of the Business and Professions Code is repealed. 
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SEC. 23. Section 6018 of the Business and Professions Code is amended to read:  

6018. Nominations of elected members of the board shall be by petition signed by at least 20 
persons entitled to vote for such nominees. 

Only active members of the State Bar maintaining their principal offices for the practice of the 
law in the respective State Bar districts shall be entitled to vote for the member or members of 
the board therefrom.  

SEC. 24. Section 6019 of the Business and Professions Code is amended to read:  

6019. Each place upon the board for which a member is to be elected or appointed shall for the 
purposes of the election or appointment be deemed a separate office. 

If only one member seeks election to an office, the member is deemed elected. If two or more 
members seek election to the same office, the election shall be by ballot. The ballots shall be 
distributed to those entitled to vote at least twenty days prior to the date of canvassing the 
ballots and shall be returned to a site or sites designated by the State Bar, where they shall be 
canvassed at least five days prior to the ensuing annual meeting. At the annual meeting, the 
count shall be certified and the result officially declared. 

In all other respects the elections shall be as the board may by rule direct.  

SEC. 25. Section 6020 of the Business and Professions Code is amended to read:  

6020. The officers of the State Bar are a president, a vice president, a secretary, and a 
treasurer.  

SEC. 26. Section 6021 of the Business and Professions Code is amended to read:  

6021. (a) (1) Within the period of 90 days next preceding the annual meeting, the board, at a 
meeting called for that purpose, shall elect the president, vice president, and treasurer for the 
ensuing year. The president, the vice president, and the treasurer shall be elected from among 
all members of the board. 

(2) The newly elected president, vice president, and treasurer shall assume the duties of their 
respective offices at the conclusion of the annual meeting following their election. 

(b) The term of the board president shall be one year, except that he or she may be reelected to 
a second one-year term as the board president.  

SEC. 27. Section 6024 of the Business and Professions Code is amended to read:  

6024. The president shall preside at all meetings of the State Bar and of the board, and in the 
event of his or her absence or inability to act, the vice president shall preside. 

Other duties of the president and the vice president, and the duties of the secretary and the 
treasurer, shall be such as the board may prescribe.  

SEC. 28. Section 6026.7 is added to the Business and Professions Code, to read:  

6026.7. The board shall ensure that its open meeting requirements, as described in Section 
6026.5, are consistent with, and conform to, the Bagley-Keene Open Meeting Act (Article 9 
(commencing with Section 11120) of Division 3 of Title 2 of the Government Code).  
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SEC. 29. Section 6033 of the Business and Professions Code is amended to read:  

6033. (a) Notwithstanding any other provision of law, the State Bar is expressly authorized to 
facilitate the professional responsibilities of members by collecting, in conjunction with the State 
Bar’s collection of its annual membership dues or otherwise, voluntary financial support for 
nonprofit organizations that provide free legal services to persons of limited means. 

(b) To implement this section, the State Bar, in consultation with the Chief Justice of California, 
shall appoint a task force of key stakeholders to analyze the mechanisms and experience of bar 
associations that have adopted programs for the collection of financial contributions from bar 
members and shall propose an appropriate method for facilitating the collection and distribution 
of voluntary contributions that is best calculated to generate the greatest level of financial 
support and participation from State Bar members, taking into account such issues as the 
justice-gap between the legal needs of low-income people in California and the legal resources 
available to assist them. The method and any recommended voluntary contribution amount 
adopted by the Board of Trustees of the State Bar of California shall be implemented for the 
2008 fiscal year, and shall be reviewed and adjusted as needed after two years and, thereafter, 
every five years as needed, in consultation with affected service providers and other key 
stakeholders.  

SEC. 30. Section 6036 of the Business and Professions Code is amended to read:  

6036. (a) Any member of the board of trustees shall disqualify himself or herself from making, 
participating in the making of, or attempting to influence any decisions of the board or a 
committee of the board in which he or she has a financial interest, as that term is defined in 
Section 87103 of the Government Code, that it is reasonably foreseeable may be affected 
materially by the decision. 

(b) Any member of the board of trustees shall likewise disqualify himself or herself when there 
exists a personal nonfinancial interest that will prevent the member from applying disinterested 
skill and undivided loyalty to the State Bar in making or participating in the making of decisions. 

(c) Notwithstanding subdivisions (a) and (b), no member shall be prevented from making or 
participating in the making of any decision to the extent his or her participation is legally required 
for the action or decision to be made. The fact that a member’s vote is needed to break a tie 
does not make his or her participation legally required for the purposes of this section. 

(d) A member required to disqualify himself or herself because of a conflict of interest shall (1) 
immediately disclose the interest, (2) withdraw from any participation in the matter, (3) refrain 
from attempting to influence another member, and (4) refrain from voting. It is sufficient for the 
purpose of this section that the member indicate only that he or she has a disqualifying financial 
or personal interest. 

(e) For purposes of this article and unless otherwise specified, “member” means any appointed 
or elected member of the board of trustees.  

SEC. 31. Section 6037 of the Business and Professions Code is amended to read:  

6037. No action or decision of the board or committee of the board shall be invalid because of 
the participation therein by a member or members in violation of Section 6036. However, any 
member who intentionally violates the provisions of subdivision (a) of Section 6036 is guilty of a 
misdemeanor, punishable by imprisonment in the county jail not exceeding five days, or by a 
fine not exceeding one thousand dollars ($1,000), or by both, and, if the member is an attorney 
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member of the board, a certified copy of the record of conviction shall be transmitted to the 
Supreme Court for disposition as provided in Sections 6101 and 6102. Upon entry of final 
judgment of conviction, the member’s term of office on the board of trustees, and duties and 
authority incidental thereto, shall automatically terminate. Any member who intentionally violates 
the provisions of subdivision (b) of Section 6036 shall be liable for a civil penalty not to exceed 
five hundred dollars ($500) for each violation, which shall be assessed and recovered in a civil 
action in a court of competent jurisdiction brought in the name of the state only by a district 
attorney of a county in which the member resides or maintains offices and the penalty collected 
shall be paid to the treasurer of that county.  

SEC. 32. Section 6040 of the Business and Professions Code is amended to read:  

6040. The board of trustees may create local administrative committees and delegate to them 
such of its powers and duties as seems advisable. The board may in its discretion divide any 
committee into units or sections with concurrent powers and duties in order to handle the work 
of the committee more expeditiously. The board may also prescribe the powers of the 
committee and the units or sections thereof.  

SEC. 33. Section 6042 of the Business and Professions Code is amended to read:  

6042. The members of local administrative committees, except ex officio members of the board 
of trustees, shall hold office at the pleasure of the board.  

SEC. 34. Section 6046.7 of the Business and Professions Code is amended to read:  

6046.7. (a) (1) Notwithstanding any other provision of law, the Committee of Bar Examiners 
shall adopt rules that shall be effective on and after January 1, 2008, for the regulation and 
oversight of unaccredited law schools that are required to be authorized to operate as a 
business in California and to have an administrative office in California, including 
correspondence schools, that are not accredited by the American Bar Association or the 
Committee of Bar Examiners, with the goal of ensuring consumer protection and a legal 
education at an affordable cost. 

(2) Notwithstanding any other provision of law, the committee shall adopt rules that shall be 
effective on and after January 1, 2008, for the regulation and oversight of nonlaw school legal 
programs leading to a juris doctor (J.D.) degree, bachelor of laws (LL.B.) degree, or other law 
study degree. 

(b) Commencing January 1, 2008, the committee shall assess and collect a fee from 
unaccredited law schools and legal programs in nonlaw schools in an amount sufficient to fund 
the regulatory and oversight responsibilities imposed by this section. Nothing in this subdivision 
precludes the board of trustees from using other funds or fees collected by the State Bar or by 
the committee to supplement the funding of the regulatory and oversight responsibilities 
imposed by this section with other funds, if that supplemental funding is deemed necessary and 
appropriate to mitigate some of the additional costs of the regulation and oversight to facilitate 
the provision of a legal education at an affordable cost.  

SEC. 35. Section 6069 of the Business and Professions Code is amended to read:  

6069. (a) Every member of the State Bar shall be deemed by operation of this law to have 
irrevocably authorized the disclosure to the State Bar and the Supreme Court pursuant to 
Section 7473 of the Government Code of any and all financial records held by financial 
institutions as defined in subdivisions (a) and (b) of Section 7465 of the Government Code 
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pertaining to accounts which the member must maintain in accordance with the Rules of 
Professional Conduct; provided that no such financial records shall be disclosed to the State 
Bar without a subpoena therefor having been issued pursuant to Section 6049 of this code, and 
further provided that the board of trustees shall by rule provide notice to the member similar to 
that notice provided for in subdivision (d) of Section 7473 of the Government Code. Such notice 
may be sent by mail addressed to the member’s current office or other address for State Bar 
purposes as shown on the member’s registration records of the State Bar. 

The State Bar shall, by mail addressed to the member’s current office or other address for State 
Bar purposes as shown on the member’s registration records of the State Bar, notify its 
members annually of the provisions of this subdivision. 

(b) With regard to the examination of all financial records other than those mentioned in 
subdivision (a), held by financial institutions as defined in subdivisions (a) and (b) of Section 
7465 of the Government Code, no such financial records shall be disclosed to the State Bar 
without a subpoena therefor having been issued pursuant to Section 6049 of this code and the 
board of trustees shall by rule provide for service of a copy of the subpoena on the customer as 
defined in subdivision (d) of Section 7465 of the Government Code and an opportunity for the 
customer to move the board or committee having jurisdiction to quash the subpoena prior to 
examination of the financial records. Review of the actions of the board or any committee on 
such motions shall be had only by the Supreme Court in accordance with the procedure 
prescribed by the court. Service of a copy of any subpoena issued pursuant to this subdivision 
(b) may be made on a member of the State Bar by mail addressed to the member’s current 
office or other address for State Bar purposes as shown on the member’s registration records of 
the State Bar. If the customer is other than a member, service shall be made pursuant to 
Chapter 4 (commencing with Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure, 
except that service may be made by an employee of the State Bar. 

(c) For purposes of this section, “member of the State Bar” or “member” means every member 
of the State Bar, law firm in California of which a member of the State Bar is a member, and law 
corporation within the meaning of Article 10 of Chapter 4 of Division 3 of this code.  

SEC. 36. Section 6070 of the Business and Professions Code is amended to read:  

6070. (a) The State Bar shall request the California Supreme Court to adopt a rule of court 
authorizing the State Bar to establish and administer a mandatory continuing legal education 
program. The rule that the State Bar requests the Supreme Court to adopt shall require that, 
within designated 36-month periods, all active members of the State Bar shall complete at least 
25 hours of legal education activities approved by the State Bar or offered by a State Bar 
approved provider, with four of those hours in legal ethics. A member of the State Bar who fails 
to satisfy the mandatory continuing legal education requirements of the program authorized by 
the Supreme Court rule shall be enrolled as an inactive member pursuant to rules adopted by 
the Board of Trustees of the State Bar. 

(b) For purposes of this section, statewide associations of public agencies and incorporated, 
nonprofit professional associations of attorneys, shall be certified as State Bar approved 
providers upon completion of an appropriate application process to be established by the State 
Bar. The certification may be revoked only by majority vote of the board, after notice and 
hearing, and for good cause shown. Programs provided by the California District Attorneys 
Association or the California Public Defenders Association, or both, including, but not limited to, 
programs provided pursuant to Title 1.5 (commencing with Section 11500) of Part 4 of the Penal 
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Code, are deemed to be legal education activities approved by the State Bar or offered by a 
State Bar approved provider. 

(c) Notwithstanding the provisions of subdivision (a), officers and elected officials of the State of 
California, and full-time professors at law schools accredited by the State Bar of California, the 
American Bar Association, or both, shall be exempt from the provisions of this section. Full-time 
employees of the State of California, acting within the scope of their employment, shall be 
exempt from the provisions of this section. Nothing in this section shall prohibit the State of 
California, or any political subdivision thereof, from establishing or maintaining its own 
continuing education requirements for its employees. 

(d) The State Bar shall provide and encourage the development of low-cost programs and 
materials by which members may satisfy their continuing education requirements. Special 
emphasis shall be placed upon the use of internet capabilities and computer technology in the 
development and provision of no-cost and low-cost programs and materials. Towards this 
purpose, the State Bar shall ensure that by July 1, 2000, any member possessing or having 
access to the Internet or specified generally available computer technology shall be capable of 
satisfying the full self-study portion of his or her MCLE requirement at a cost of fifteen dollars 
($15) per hour or less.  

SEC. 37. Section 6076 of the Business and Professions Code is amended to read:  

6076. With the approval of the Supreme Court, the Board of Trustees may formulate and 
enforce rules of professional conduct for all members of the State Bar.  

SEC. 38. Section 6076.5 of the Business and Professions Code is amended to read:  

6076.5. (a) With the approval of the Supreme Court, the members of the State Bar may 
formulate by initiative, pursuant to the provisions of this section, rules of professional conduct for 
all members of the bar in the state. 

(b) Only active members of the State Bar shall be proponents of initiative measures pursuant to 
this section. 

(c) Prior to the circulation of any initiative petition for signatures, the proponents shall file the text 
of the proposed initiative measure with both the Secretary of the State Bar and the Clerk of the 
Supreme Court. 

(d) Upon receipt of the text of a proposed initiative measure, the secretary shall prepare a 
summary of the chief purposes and points of the proposed initiative measure. The summary 
shall give a true and impartial statement of the purpose of the measure in such language that it 
shall not be an argument or likely to create prejudice either for or against the measure. The 
secretary shall provide a copy of the summary to the proponents within 30 days after receipt of 
the final version of the proposed measure. If during the 30-day period the proponents submit 
amendments, other than technical, nonsubstantive amendments, to the final version of such 
measure, the secretary shall provide a copy of the summary to the proponents within 30 days 
after receipt of such amendments. 

(e) The proponents of any proposed initiative measure shall, prior to its circulation, place upon 
each section of the petition, above the text of the measure and across the top of each page of 
the petition on which signatures are to appear, in boldface type not smaller than 12-point, the 
summary prepared by the secretary. 
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(f) All such initiative petitions shall have printed across the top thereof in 12-point boldface type 
the following: “Initiative measure to be submitted directly to the members of the State Bar of 
California.” 

(g) Any initiative petition may be presented in sections, but each section shall contain a full and 
correct copy of the title and text of the proposed measure. 

(h) The petition sections shall be designed so that each signer shall personally affix his or her: 

(1) Signature; 

(2) Printed name; 

(3) State Bar membership number; and 

(4) Principal office address for the practice of law. 

Only a person who is an active member of the State Bar at the time of signing the petition is 
entitled to sign it. 

The number of signatures attached to each section shall be at the discretion of the person 
soliciting the signatures. 

(i) Any member of the State Bar, or employee or agent thereof, may circulate an initiative 
petition anywhere within the state. 

Any person circulating a petition may sign the section he or she is circulating if he or she is 
otherwise qualified to do so. 

(j) Each section shall have attached thereto the affidavit of the person soliciting the signatures 
stating: 

(1) The qualifications of the solicitor; 

(2) That the signatures affixed to the section were made in his or her presence; 

(3) That to the best of his or her knowledge and belief, each signature is the genuine signature 
of the person whose name it purports to be; 

(4) That to the best of his or her knowledge and belief, each State Bar membership number is 
the genuine membership number of the person whose number it purports to be; and 

(5) The dates between which all signatures were obtained. 

The affidavit shall be verified free of charge by any officer authorized to administer oaths. 

Petitions so verified shall be prima facie evidence that the signatures thereon are genuine and 
that the persons signing are active members of the State Bar. Unless and until it be otherwise 
proven upon official investigation, it shall be presumed that the petition presented contains the 
signatures of the requisite number of active members of the State Bar. 

(k) All sections of the petition shall be filed with the Secretary of the State Bar within 180 days 
after the date upon which the secretary mailed or delivered to the proponents a copy of the 
summary specified in subdivision (d), but all sections circulated in any State Bar district shall be 
filed at the same time. 
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(l) No initiative measure shall be submitted to the members of the State Bar for a vote unless 
with regard to each State Bar district the petition has been signed by at least 20 percent of the 
number of active members whose principal office for the practice of law was within the district as 
of the January 1 preceding the date upon which all sections of the petition from all State Bar 
districts were filed with the secretary. 

(m) The secretary shall promptly determine the total number of signatures from each State Bar 
district affixed to the petition. If the total number of signatures from any State Bar district is less 
than the number required by subdivision (l), the secretary shall so notify the proponents and no 
further action shall be taken in regard to the petition. If the total number of signatures from each 
and every State Bar district is equal to or greater than the number required by subdivision (l), 
the secretary shall verify the names and State Bar membership numbers, and may, in his or her 
discretion, verify the office addresses and signatures of the persons who signed the petition. If 
the total number of verified signers of the petition from any State Bar district is less than the 
number required by subdivision (l), the secretary shall so notify the proponents and no further 
action shall be taken in regard to the petition. If the total number of verified signers of the 
petition from each and every State Bar district is equal to or greater than the number required by 
subdivision (l), the secretary shall cause the initiative measure to be submitted within 90 days to 
all of the active members of the State Bar for mail vote pursuant to such rules and regulations 
as the board may from time to time prescribe. 

(n) The board of trustees, without petition, may also direct the secretary to cause an initiative 
measure embodying a rule of professional conduct formulated by the board to be submitted to 
all of the active members of the State Bar for mail vote in accordance with the rules and 
regulations prescribed by the board. 

(o) If a majority of the active members of the State Bar fail to approve the initiative measure, the 
secretary shall so notify the proponents and the Clerk of the Supreme Court. 

If a majority of the active members of the State Bar approve the initiative measure, the secretary 
shall cause the measure to be submitted to the Supreme Court for its consideration as a rule of 
professional conduct. 

(p) The rules of professional conduct submitted to the Supreme Court pursuant to the provisions 
of this section, when approved by the Supreme Court, shall have the same force and effect as 
the rules of professional conduct formulated by the board of trustees and approved by the 
Supreme Court pursuant to Sections 6076 and 6077.  

SEC. 39. Section 6079.5 of the Business and Professions Code is amended to read:  

6079.5. (a) The board shall appoint a lawyer admitted to practice in California to serve as chief 
trial counsel. He or she shall be appointed for a term of four years and may be reappointed for 
additional four-year periods. He or she shall serve at the pleasure of the board. He or she shall 
not engage in private practice. The State Bar shall notify the Senate Committee on Rules and 
the Senate and Assembly Committees on Judiciary within seven days of the dismissal or hiring 
of a chief trial counsel. 

The appointment of the chief trial counsel is subject to confirmation by the Senate, and the time 
limits prescribed in Section 1774 of the Government Code for Senate confirmation and for 
service in office are applicable to the appointment. 
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He or she shall report to and serve under the Regulation, Admissions, and Discipline Oversight 
Committee of the Board of Trustees of the State Bar or its successor committee on attorney 
discipline, and shall not serve under the direction of the chief executive officer. 

(b) The chief trial counsel shall have the following qualifications: 

(1) Be an attorney licensed to practice in the State of California, be in good standing and shall 
not have committed any disciplinary offenses in California or any other jurisdiction. 

(2) Have a minimum of five years of experience in the practice of law, including trial experience, 
with law practice in broad areas of the law. 

(3) Have a minimum of two years of prosecutorial experience or similar experience in 
administrative agency proceedings or disciplinary agencies. 

(4) Have a minimum of two years of experience in an administrative role, overseeing staff 
functions. 

The board may except an appointee from any of the above qualifications for good cause upon a 
determination of necessity to obtain the most qualified person. 

On or after July 1, 1987, the chief trial counsel may, as prescribed by the Supreme Court, 
petition the court for a different disposition of a matter than the recommendations of the review 
department or the board to the court.  

SEC. 40. Section 6086 of the Business and Professions Code is amended to read:  

6086. The board of trustees, subject to the provisions of this chapter, may by rule provide the 
mode of procedure in all cases of complaints against members.  

SEC. 41. Section 6086.5 of the Business and Professions Code is amended to read:  

6086.5. The board of trustees shall establish a State Bar Court, to act in its place and stead in 
the determination of disciplinary and reinstatement proceedings and proceedings pursuant to 
subdivisions (b) and (c) of Section 6007 to the extent provided by rules adopted by the board of 
trustees pursuant to this chapter. In these proceedings the State Bar Court may exercise the 
powers and authority vested in the board of trustees by this chapter, including those powers and 
that authority vested in committees of, or established by, the board, except as limited by rules of 
the board of trustees within the scope of this chapter. 

For the purposes of Sections 6007, 6043, 6049, 6049.2, 6050, 6051, 6052, 6077 (excluding the 
first sentence), 6078, 6080, 6081, and 6082, “board” includes the State Bar Court. 

Nothing in this section shall authorize the State Bar Court to adopt rules of professional conduct 
or rules of procedure. 

The Executive Committee of the State Bar Court may adopt rules of practice for the conduct of 
all proceedings within its jurisdiction. These rules may not conflict with the rules of procedure 
adopted by the board, unless approved by the Supreme Court.  

SEC. 42. Section 6086.14 of the Business and Professions Code is amended to read:  

6086.14. (a) The Board of Trustees of the State Bar is authorized to formulate and adopt rules 
and regulations necessary to establish an alternative dispute resolution discipline mediation 
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program to resolve complaints against attorneys that do not warrant the institution of formal 
investigation or prosecution. The program should identify sources of client dissatisfaction and 
provide a mediation process to resolve those complaints or disputes unless the client objects to 
mediation. The refusal of an attorney to participate in the State Bar’s alternative dispute 
resolution discipline mediation program established pursuant to this section, or the failure of an 
attorney to comply with any agreement reached in the State Bar’s alternative dispute resolution 
discipline mediation program may subject that attorney to discipline. The rules may authorize 
discipline mediation under this article to proceed under discipline mediation programs 
sponsored by local bar associations in this state. The rules shall authorize a local bar 
association to charge a reasonable administrative fee for the purpose of offsetting the costs of 
maintaining the discipline mediation programs. 

(b) The board of trustees shall have the authority to formulate and adopt standards and 
guidelines to implement the alternative dispute resolution discipline mediation program. The 
standards and guidelines formulated and adopted by the board, as from time to time amended, 
shall be effective and binding on all members, and may encompass any discipline mediation 
programs sponsored by local bar associations. 

(c) It is the intent of the Legislature that the authorization of an alternative dispute resolution 
discipline mediation program not be construed as limiting or altering the powers of the Supreme 
Court of this state or the State Bar to disbar or discipline members of the State Bar. The records 
relating to the alternative dispute resolution discipline mediation program may be made 
available in any subsequent disciplinary action pursuant to any rule, standard, or guideline 
adopted by the Board of Trustees of the State Bar.  

SEC. 43. Section 6140 of the Business and Professions Code is amended to read:  

6140. (a) The board shall fix the annual membership fee for active members for 2012 at a sum 
not exceeding three hundred fifteen dollars ($315) minus a ten dollar ($10) rebate to be shown 
as such on the annual dues statement directly below the 2012 membership fee. 

(b) The annual membership fee for active members is payable on or before the first day of 
February of each year. If the board finds it appropriate and feasible, it may provide by rule for 
payment of fees on an installment basis with interest, by credit card, or other means, and may 
charge members choosing any alternative method of payment an additional fee to defray costs 
incurred by that election. 

(c) This section shall remain in effect only until January 1, 2013, and, as of that date, is 
repealed, unless a later enacted statute, that is enacted before January 1, 2013, deletes or 
extends that date.  

SEC. 44. Section 6140.01 of the Business and Professions Code is amended to read:  

6140.01. (a) (1) Twenty dollars ($20) of the annual membership fee authorized pursuant to 
Sections 6140 and 6141 shall be allocated for the purposes established pursuant to Section 
6033, except to the extent that a member elects not to support those activities. 

(2) The invoice provided to members for payment of the annual membership fee shall provide 
each member the option of deducting twenty dollars ($20) from the annual membership fee if 
the member elects not to have this amount allocated as provided in this section. 

(3) The allocation pursuant to this section shall be known as the Temporary Emergency Legal 
Services Voluntary Assistance Option. 
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(b) This section shall remain in effect only until January 1, 2014, and as of that date is repealed, 
unless a later enacted statute, that is enacted before January 1, 2014, deletes or extends that 
date.  

SEC. 45. Section 6140.02 is added to the Business and Professions Code, to read:  

6140.02. (a) In the 2012 and 2013 fiscal years, two million dollars ($2,000,000) of 
nonmandatory dues collected pursuant to Section 6033 shall be allocated in each of those years 
for the purposes established pursuant to Section 6033, unless the general fund of the State Bar 
faces overriding extraordinary circumstances in the 2013 fiscal year. 

(b) This section shall become inoperative on July 1, 2013, and, as of January 1, 2014, is 
repealed, unless a later enacted statute, that becomes operative on or before January 1, 2014, 
deletes or extends the dates on which it becomes inoperative and is repealed.  

SEC. 46. Section 6140.05 of the Business and Professions Code is amended to read:  

6140.05. (a) The invoice provided to members for payment of the annual membership fee shall 
provide each member the option of deducting five dollars ($5) from the annual fee if the member 
elects not to support lobbying and related activities by the State Bar outside of the parameters 
established by the United States Supreme Court in Keller v. State Bar of California (1990) 496 
U.S. 1. 

(b) For the support or defense of lobbying and related activities conducted by the State Bar on 
or after January 1, 2000, outside of the parameters of Keller v. State Bar of California, and in 
support or defense of any litigation arising therefrom, the Board of Trustees of the State Bar 
shall not expend a sum exceeding the following: the product of the number of members paying 
their annual dues who did not elect the optional deduction multiplied by five dollars ($5). 

Moneys collected pursuant to this section shall not be deemed voluntary fees or funds for the 
purpose of subdivision (c) of Section 6031.5. 

(c) As used in this section, “lobbying and related activities by the State Bar” includes the 
consideration of measures by the Board of Trustees of the State Bar that are deemed outside 
the parameters established in Keller v. State Bar, the purview determination, lobbying and the 
preparation for lobbying of the measures, and any litigation in support or defense of that 
lobbying. The determination of these costs shall include, but not be limited to, overhead and 
administrative costs.  

SEC. 47. Section 6140.12 is added to the Business and Professions Code, to read:  

6140.12. The board shall complete and implement a five-year strategic plan to be updated every 
two years. In conjunction with the submission of the board’s proposed final budget as required 
by Section 6140.1, the president shall report to the Supreme Court, the Governor, and the 
Senate and Assembly Committees on Judiciary on the measures the board has taken to 
implement the strategic plan and shall indicate the measures the board will need to take in the 
remaining years of the strategic plan to address the projected needs contained in the plan.  

SEC. 48. Section 6140.5 of the Business and Professions Code is amended to read:  

6140.5. (a) The board shall establish and administer a Client Security Fund to relieve or mitigate 
pecuniary losses caused by the dishonest conduct of active members of the State Bar, Foreign 
Legal Consultants registered with the State Bar, and attorneys registered with the State Bar 
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under the Multijurisdictional Practice Program, arising from or connected with the practice of 
law. Any payments from the fund shall be discretionary and shall be subject to regulation and 
conditions as the board shall prescribe. The board may delegate the administration of the fund 
to the State Bar Court, or to any board or committee created by the board of trustees. 

(b) Upon making a payment to a person who has applied to the fund for payment to relieve or 
mitigate pecuniary losses caused by the dishonest conduct of an active member of the State 
Bar, the State Bar is subrogated, to the extent of that payment, to the rights of the applicant 
against any person or persons who, or entity that, caused the pecuniary loss. The State Bar 
may bring an action to enforce those rights within three years from the date of payment to the 
applicant. 

(c) Any attorney whose actions have caused the payment of funds to a claimant from the Client 
Security Fund shall reimburse the fund for all moneys paid out as a result of his or her conduct 
with interest, in addition to payment of the assessment for the procedural costs of processing 
the claim, as a condition of continued practice. The reimbursed amount, plus applicable interest 
and costs, shall be added to and become a part of the membership fee of a publicly reproved or 
suspended member for the next calendar year. For a member who resigns with disciplinary 
charges pending or a member who is suspended or disbarred, the reimbursed amount, plus 
applicable interest and costs, shall be paid as a condition of reinstatement of membership. 

(d) Any assessment against an attorney pursuant to subdivision (c) that is part of an order 
imposing a public reproval on a member or is part of an order imposing discipline or accepting a 
resignation with a disciplinary matter pending, may also be enforced as a money judgment. This 
subdivision does not limit the power of the Supreme Court to alter the amount owed or to 
authorize the State Bar Court, in the enforcement of a judgment under this subdivision, to 
approve an agreement for the compromise of that judgment.  

SEC. 49. Section 6141 of the Business and Professions Code is amended to read:  

6141. (a)  Until December 31, 2006, the board shall fix the annual membership fee for inactive 
members at a sum not exceeding sixty-five dollars ($65). On January 1, 2007, and thereafter, 
the board shall fix the annual membership fee for inactive members at a sum not exceeding 
seventy-five dollars ($75) minus a ten dollar ($10) rebate to be shown as such on the annual 
dues statement directly below the 2012 membership fee. The annual membership fee for 
inactive members is payable on or before the first day of February of each year. 

(b) An inactive member shall not be required to pay the annual membership fee for inactive 
members for any calendar year following the calendar year in which the member attains the age 
of 70 years.  

SEC. 50. Section 6161 of the Business and Professions Code is amended to read:  

6161. An applicant for registration as a law corporation shall supply to the State Bar all 
necessary and pertinent documents and information requested by the State Bar concerning the 
applicant’s plan of operation, including, but not limited to, a copy of its articles of incorporation, 
certified by the Secretary of State, a copy of its bylaws, certified by the secretary of the 
corporation, the name and address of the corporation, the names and addresses of its officers, 
directors, shareholders, members, if any, and employees who will render professional services, 
the address of each office, and any fictitious name or names which the corporation intends to 
use. The State Bar may provide forms of application. If the Board of Trustees or a committee 
authorized by it finds that the corporation is duly organized and existing or duly qualified for the 
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transaction of intrastate business pursuant to the General Corporation Law, or pursuant to 
subdivision (b) of Section 13406 of the Corporations Code, that each officer (except as provided 
in Section 13403 of the Corporations Code), director, shareholder (except as provided in 
subdivision (b) of Section 13406 of the Corporations Code), and each employee who will render 
professional services is a licensed person as defined in the Professional Corporation Act, or a 
person licensed to render the same professional services in the jurisdiction or jurisdictions in 
which the person practices, and that from the application it appears that the affairs of the 
corporation will be conducted in compliance with law and the rules and regulations of the State 
Bar, the State Bar shall upon payment of the registration fee in such amount as it may 
determine issue a certificate of registration. The applicant shall include with the application, for 
each shareholder of the corporation licensed in a foreign country but not in this state or in any 
other state, territory, or possession of the United States, a certificate from the authority in the 
foreign country currently having final jurisdiction over the practice of law, which shall verify the 
shareholder’s admission to practice in the foreign country, the date thereof, and the fact that the 
shareholder is currently in good standing as an attorney or counselor at law or the equivalent. If 
the certificate is not in English, there shall be included with the certificate a duly authenticated 
English translation thereof. The application shall be signed and verified by an officer of the 
corporation.  

SEC. 51. Section 6168 of the Business and Professions Code is amended to read:  

6168. The State Bar may conduct an investigation of the conduct of the business of a law 
corporation. 

Upon such investigation, the Board of Trustees, or a committee authorized by it, shall have 
power to issue subpoenas, administer oaths, examine witnesses, and compel the production of 
records, in the same manner as upon an investigation or formal hearing in a disciplinary matter 
under the State Bar Act. Such investigation shall be private and confidential, except to the 
extent that disclosure of facts and information may be required if a cease and desist order is 
thereafter issued and subsequent proceedings are had.  

SEC. 52. Section 6169 of the Business and Professions Code is amended to read:  

6169. (a) When there is reason to believe that a law corporation has violated or is about to 
violate any of the provisions of this article or the Professional Corporation Act or of any other 
pertinent statute, rule, or regulation, the State Bar may issue a notice directing the corporation 
to show cause why it should not be ordered to cease and desist from specified acts or conduct 
or its certificate of registration should not be suspended or revoked. A copy of the notice shall 
be served upon the corporation in the manner provided for service of summons upon a 
California corporation. 

(b) A hearing upon the notice to show cause shall be held before a standing or special 
committee appointed by the board of trustees. Upon the hearing, the State Bar and the 
corporation shall be entitled to the issue of subpoenas, to be represented by counsel, to present 
evidence, and examine and cross-examine witnesses. 

(c) The hearing committee shall make findings in writing and shall either recommend that the 
proceeding be dismissed or that a cease and desist order be issued or that the certificate of 
registration of the corporation be suspended or revoked. The determination may be reviewed by 
the board of trustees or by a committee authorized by the Board of Trustees to act in its stead, 
upon written petition for review, filed with the State Bar by the corporation or the State Bar within 
20 days after service of the findings and recommendation. Upon review, the board of trustees or 
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the committee may take additional evidence, may adopt new or amended findings, and make 
such order as may be just, as to the notice to show cause. 

(d) Subdivisions (a), (b), and (c) shall not apply to the suspension or revocation of the certificate 
of registration of a corporation in either of the following cases: 

(1) The death of a sole shareholder, as provided in Section 6171.1. 

(2) Failure to file the annual report and renew the certificate of registration, as provided in 
Sections 6161.1 and 6163.  

SEC. 53. Section 6170 of the Business and Professions Code is amended to read:  

6170. Any action of the State Bar or the Board of Trustees or a committee of the State Bar, or 
the chief executive officer of the State Bar or the designee of the chief executive officer, 
provided for in this article, may be reviewed by the Supreme Court by petition for review 
pursuant to rules prescribed by the Supreme Court.  

SEC. 54. Section 6190.1 of the Business and Professions Code is amended to read:  

6190.1. (a) An application for assumption by the court of jurisdiction under this article shall be 
made to the superior court for the county where the attorney maintains or most recently has 
maintained his or her principal office for the practice of law or where such attorney resides. The 
court may assume jurisdiction over the law practice of an attorney to the extent provided in 
Article 11 (commencing with Section 6180) of Chapter 4 of Division 3. 

(b) Where an attorney consents to the assumption by the court of jurisdiction under the article, 
the State Bar, a client, or an interested person or entity may apply to the court for assumption of 
jurisdiction over the law practice of the attorney. In any proceeding under this subdivision, the 
State Bar shall be permitted to intervene and to assume primary responsibility for conducting 
the action. 

(c) Where an attorney does not consent to the assumption by the court of jurisdiction under this 
article, only the State Bar may apply to the court for assumption of jurisdiction over the law 
practice of the attorney. 

(d) The chief trial counsel may appoint, pursuant to rules adopted by the board of trustees, an 
examiner or coexaminer from among the members of the State Bar in an investigation or formal 
proceeding under this article.  

SEC. 55. Section 6200 of the Business and Professions Code is amended to read:  

6200. (a) The board of trustees shall, by rule, establish, maintain, and administer a system and 
procedure for the arbitration, and may establish, maintain, and administer a system and 
procedure for mediation of disputes concerning fees, costs, or both, charged for professional 
services by members of the State Bar or by members of the bar of other jurisdictions. The rules 
may include provision for a filing fee in the amount as the board may, from time to time, 
determine. 

(b) This article shall not apply to any of the following: 

(1) Disputes where a member of the State Bar of California is also admitted to practice in 
another jurisdiction or where an attorney is only admitted to practice in another jurisdiction, and 
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he or she maintains no office in the State of California, and no material portion of the services 
were rendered in the State of California. 

(2) Claims for affirmative relief against the attorney for damages or otherwise based upon 
alleged malpractice or professional misconduct, except as provided in subdivision (a) of Section 
6203. 

(3) Disputes where the fee or cost to be paid by the client or on his or her behalf has been 
determined pursuant to statute or court order. 

(c) Unless the client has agreed in writing to arbitration under this article of all disputes 
concerning fees, costs, or both, arbitration under this article shall be voluntary for a client and 
shall be mandatory for an attorney if commenced by a client. Mediation under this article shall 
be voluntary for an attorney and a client. 

(d) The board of trustees shall adopt rules to allow arbitration and mediation of attorney fee and 
cost disputes under this article to proceed under arbitration and mediation systems sponsored 
by local bar associations in this state. Rules of procedure promulgated by local bar associations 
are subject to review by the board or a committee designated by the board to ensure that they 
provide for a fair, impartial, and speedy hearing and award. 

(e) In adopting or reviewing rules of arbitration under this section, the board shall provide that 
the panel shall include one attorney member whose area of practice is either, at the option of 
the client, civil law, if the attorney’s representation involved civil law, or criminal law, if the 
attorney’s representation involved criminal law, as follows: 

(1) If the panel is composed of three members the panel shall include one attorney member 
whose area of practice is either, at the option of the client, civil or criminal law, and shall include 
one lay member. 

(2) If the panel is composed of one member, that member shall be an attorney whose area of 
practice is either, at the option of the client, civil or criminal law. 

(f) In any arbitration or mediation conducted pursuant to this article by the State Bar or by a local 
bar association, pursuant to rules of procedure approved by the board of trustees, an arbitrator 
or mediator, as well as the arbitrating association and its directors, officers, and employees, 
shall have the same immunity which attaches in judicial proceedings. 

(g) In the conduct of arbitrations under this article the arbitrator or arbitrators may do all of the 
following: 

(1) Take and hear evidence pertaining to the proceeding. 

(2) Administer oaths and affirmations. 

(3) Issue subpoenas for the attendance of witnesses and the production of books, papers, and 
documents pertaining to the proceeding. 

(h) Participation in mediation is a voluntary consensual process, based on direct negotiations 
between the attorney and his or her client, and is an extension of the negotiated settlement 
process. All discussions and offers of settlement are confidential and may not be disclosed in 
any subsequent arbitration or other proceedings.  
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SEC. 56. Section 6201 of the Business and Professions Code is amended to read:  

6201. (a) The rules adopted by the board of trustees shall provide that an attorney shall forward 
a written notice to the client prior to or at the time of service of summons or claim in an action 
against the client, or prior to or at the commencement of any other proceeding against the client 
under a contract between attorney and client which provides for an alternative to arbitration 
under this article, for recovery of fees, costs, or both. The written notice shall be in the form that 
the board of trustees prescribes, and shall include a statement of the client’s right to arbitration 
under this article. Failure to give this notice shall be a ground for the dismissal of the action or 
other proceeding. The notice shall not be required, however, prior to initiating mediation of the 
dispute. 

The rules adopted by the board of trustees shall provide that the client’s failure to request 
arbitration within 30 days after receipt of notice from the attorney shall be deemed a waiver of 
the client’s right to arbitration under the provisions of this article. 

(b) If an attorney, or the attorney’s assignee, commences an action in any court or any other 
proceeding and the client is entitled to maintain arbitration under this article, and the dispute is 
not one to which subdivision (b) of Section 6200 applies, the client may stay the action or other 
proceeding by serving and filing a request for arbitration in accordance with the rules 
established by the board of trustees pursuant to subdivision (a) of Section 6200. The request for 
arbitration shall be served and filed prior to the filing of an answer in the action or equivalent 
response in the other proceeding; failure to so request arbitration prior to the filing of an answer 
or equivalent response shall be deemed a waiver of the client’s right to arbitration under the 
provisions of this article if notice of the client’s right to arbitration was given pursuant to 
subdivision (a). 

(c) Upon filing and service of the request for arbitration, the action or other proceeding shall be 
automatically stayed until the award of the arbitrators is issued or the arbitration is otherwise 
terminated. The stay may be vacated in whole or in part, after a hearing duly noticed by any 
party or the court, if and to the extent the court finds that the matter is not appropriate for 
arbitration under the provisions of this article. The action or other proceeding may thereafter 
proceed subject to the provisions of Section 6204. 

(d) A client’s right to request or maintain arbitration under the provisions of this article is waived 
by the client commencing an action or filing any pleading seeking either of the following: 

(1) Judicial resolution of a fee dispute to which this article applies. 

(2) Affirmative relief against the attorney for damages or otherwise based upon alleged 
malpractice or professional misconduct. 

(e) If the client waives the right to arbitration under this article, the parties may stipulate to set 
aside the waiver and to proceed with arbitration.  

SEC. 57. Section 6203 of the Business and Professions Code is amended to read:  

6203. (a) The award shall be in writing and signed by the arbitrators concurring therein. It shall 
include a determination of all the questions submitted to the arbitrators, the decision of which is 
necessary in order to determine the controversy. The award shall not include any award to 
either party for costs or attorney’s fees incurred in preparation for or in the course of the fee 
arbitration proceeding, notwithstanding any contract between the parties providing for such an 
award or costs or attorney’s fees. However, the filing fee paid may be allocated between the 
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parties by the arbitrators. This section shall not preclude an award of costs or attorney’s fees to 
either party by a court pursuant to subdivision (c) of this section or of subdivision (d) of Section 
6204. The State Bar, or the local bar association delegated by the State Bar to conduct the 
arbitration, shall deliver to each of the parties with the award, an original declaration of service 
of the award. 

Evidence relating to claims of malpractice and professional misconduct, shall be admissible only 
to the extent that those claims bear upon the fees, costs, or both, to which the attorney is 
entitled. The arbitrators shall not award affirmative relief, in the form of damages or offset or 
otherwise, for injuries underlying the claim. Nothing in this section shall be construed to prevent 
the arbitrators from awarding the client a refund of unearned fees, costs, or both previously paid 
to the attorney. 

(b) Even if the parties to the arbitration have not agreed in writing to be bound, the arbitration 
award shall become binding upon the passage of 30 days after service of notice of the award, 
unless a party has, within the 30 days, sought a trial after arbitration pursuant to Section 6204. If 
an action has previously been filed in any court, any petition to confirm, correct, or vacate the 
award shall be to the court in which the action is pending, and may be served by mail on any 
party who has appeared, as provided in Chapter 4 (commencing with Section 1003) of Title 14 
of Part 2 of the Code of Civil Procedure; otherwise it shall be in the same manner as provided in 
Chapter 4 (commencing with Section 1285) of Title 9 of Part 3 of the Code of Civil Procedure. If 
no action is pending in any court, the award may be confirmed, corrected, or vacated by petition 
to the court having jurisdiction over the amount of the arbitration award, but otherwise in the 
same manner as provided in Chapter 4 (commencing with Section 1285) of Title 9 of Part 3 of 
the Code of Civil Procedure. 

(c) Neither party to the arbitration may recover costs or attorney’s fees incurred in preparation 
for or in the course of the fee arbitration proceeding with the exception of the filing fee paid 
pursuant to subdivision (a) of this section. However, a court confirming, correcting, or vacating 
an award under this section may award to the prevailing party reasonable fees and costs 
incurred in obtaining confirmation, correction, or vacation of the award including, if applicable, 
fees and costs on appeal. The party obtaining judgment confirming, correcting, or vacating the 
award shall be the prevailing party except that, without regard to consideration of who the 
prevailing party may be, if a party did not appear at the arbitration hearing in the manner 
provided by the rules adopted by the board of trustees, that party shall not be entitled to 
attorney’s fees or costs upon confirmation, correction, or vacation of the award. 

(d) (1) In any matter arbitrated under this article in which the award is binding or has become 
binding by operation of law or has become a judgment either after confirmation under 
subdivision (c) or after a trial after arbitration under Section 6204, or in any matter mediated 
under this article, if: (A) the award, judgment, or agreement reached after mediation includes a 
refund of fees or costs, or both, to the client and (B) the attorney has not complied with that 
award, judgment, or agreement the State Bar shall enforce the award, judgment, or agreement 
by placing the attorney on involuntary inactive status until the refund has been paid. 

(2) The State Bar shall provide for an administrative procedure to determine whether an award, 
judgment, or agreement should be enforced pursuant to this subdivision. An award, judgment, 
or agreement shall be so enforced if: 

(A) The State Bar shows that the attorney has failed to comply with a binding fee arbitration 
award, judgment, or agreement rendered pursuant to this article. 
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(B) The attorney has not proposed a payment plan acceptable to the client or the State Bar. 

However, the award, judgment, or agreement shall not be so enforced if the attorney has 
demonstrated that he or she (i) is not personally responsible for making or ensuring payment of 
the refund, or (ii) is unable to pay the refund. 

(3) An attorney who has failed to comply with a binding award, judgment, or agreement shall 
pay administrative penalties or reasonable costs, or both, as directed by the State Bar. 
Penalties imposed shall not exceed 20 percent of the amount to be refunded to the client or one 
thousand dollars ($1,000), whichever is greater. Any penalties or costs, or both, that are not 
paid shall be added to the membership fee of the attorney for the next calendar year. 

(4) The board shall terminate the inactive enrollment upon proof that the attorney has complied 
with the award, judgment, or agreement and upon payment of any costs or penalties, or both, 
assessed as a result of the attorney’s failure to comply. 

(5) A request for enforcement under this subdivision shall be made within four years from the 
date (A) the arbitration award was mailed, (B) the judgment was entered, or (C) the date the 
agreement was signed. In an arbitrated matter, however, in no event shall a request be made 
prior to 100 days from the date of the service of a signed copy of the award. In cases where the 
award is appealed, a request shall not be made prior to 100 days from the date the award has 
become final as set forth in this section.  

SEC. 58. Section 6204 of the Business and Professions Code is amended to read:  

6204. (a) The parties may agree in writing to be bound by the award of arbitrators appointed 
pursuant to this article at any time after the dispute over fees, costs, or both, has arisen. In the 
absence of such an agreement, either party shall be entitled to a trial after arbitration if sought 
within 30 days, pursuant to subdivisions (b) and (c), except that if either party willfully fails to 
appear at the arbitration hearing in the manner provided by the rules adopted by the board of 
trustees, that party shall not be entitled to a trial after arbitration. The determination of 
willfulness shall be made by the court. The party who failed to appear at the arbitration shall 
have the burden of proving that the failure to appear was not willful. In making its determination, 
the court may consider any findings made by the arbitrators on the subject of a party’s failure to 
appear. 

(b) If there is an action pending, the trial after arbitration shall be initiated by filing a rejection of 
arbitration award and request for trial after arbitration in that action within 30 days after service 
of notice of the award. If the rejection of arbitration award has been filed by the plaintiff in the 
pending action, all defendants shall file a responsive pleading within 30 days following service 
upon the defendant of the rejection of arbitration award and request for trial after arbitration. If 
the rejection of arbitration award has been filed by the defendant in the pending action, all 
defendants shall file a responsive pleading within 30 days after the filing of the rejection of 
arbitration award and request for trial after arbitration. Service may be made by mail on any 
party who has appeared; otherwise service shall be made in the manner provided in Chapter 4 
(commencing with Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure. Upon 
service and filing of the rejection of arbitration award, any stay entered pursuant to Section 6201 
shall be vacated, without the necessity of a court order. 

(c) If no action is pending, the trial after arbitration shall be initiated by the commencement of an 
action in the court having jurisdiction over the amount of money in controversy within 30 days 
after service of notice of the award. After the filing of such an action, the action shall proceed in 
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accordance with the provisions of Part 2 (commencing with Section 307) of the Code of Civil 
Procedure, concerning civil actions generally. 

(d) The party seeking a trial after arbitration shall be the prevailing party if that party obtains a 
judgment more favorable than that provided by the arbitration award, and in all other cases the 
other party shall be the prevailing party. The prevailing party may, in the discretion of the court, 
be entitled to an allowance for reasonable attorney’s fees and costs incurred in the trial after 
arbitration, which allowance shall be fixed by the court. In fixing the attorney’s fees, the court 
shall consider the award and determinations of the arbitrators, in addition to any other relevant 
evidence. 

(e) Except as provided in this section, the award and determinations of the arbitrators shall not 
be admissible nor operate as collateral estoppel or res judicata in any action or proceeding.  

SEC. 59. Section 6206 of the Business and Professions Code is amended to read:  

6206. The time for filing a civil action seeking judicial resolution of a dispute subject to 
arbitration under this article shall be tolled from the time an arbitration is initiated in accordance 
with the rules adopted by the board of trustees until (a) 30 days after receipt of notice of the 
award of the arbitrators, or (b) receipt of notice that the arbitration is otherwise terminated, 
whichever comes first. Arbitration may not be commenced under this article if a civil action 
requesting the same relief would be barred by any provision of Title 2 (commencing with Section 
312) of Part 2 of the Code of Civil Procedure; provided that this limitation shall not apply to a 
request for arbitration by a client, pursuant to the provisions of subdivision (b) of Section 6201, 
following the filing of a civil action by the attorney.  

SEC. 60. Section 6222 of the Business and Professions Code is amended to read:  

6222. A recipient of funds allocated pursuant to this article annually shall submit a financial 
statement to the State Bar, including an audit of the funds by a certified public accountant or a 
fiscal review approved by the State Bar, a report demonstrating the programs on which they 
were expended, a report on the recipient’s compliance with the requirements of Section 6217, 
and progress in meeting the service expansion requirements of Section 6221. 

The Board of Trustees of the State Bar shall include a report of receipts of funds under this 
article, expenditures for administrative costs, and disbursements of the funds, on a county-by-
county basis, in the annual report of State Bar receipts and expenditures required pursuant to 
Section 6145.  

SEC. 61. Section 6225 of the Business and Professions Code is amended to read:  

6225. The Board of Trustees of the State Bar shall adopt the regulations and procedures 
necessary to implement this article and to ensure that the funds allocated herein are utilized to 
provide civil legal services to indigent persons, especially underserved client groups such as but 
not limited to the elderly, the disabled, juveniles, and non-English-speaking persons. 

In adopting the regulations the Board of Trustees shall comply with the following procedures: 

(a) The board shall publish a preliminary draft of the regulations and procedures, which shall be 
distributed, together with notice of the hearings required by subdivision (b), to commercial 
banking institutions, to members of the State Bar, and to potential recipients of funds. 
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(b) The board shall hold at least two public hearings, one in southern California and one in 
northern California where affected and interested parties shall be afforded an opportunity to 
present oral and written testimony regarding the proposed regulations and procedures.  

SEC. 62. Section 6226 of the Business and Professions Code is amended to read:  

6226. The program authorized by this article shall become operative only upon the adoption of a 
resolution by the Board of Trustees of the State Bar stating that regulations have been adopted 
pursuant to Section 6225 which conform the program to all applicable tax and banking statutes, 
regulations, and rulings.  

SEC. 63. Section 6231 of the Business and Professions Code is amended to read:  

6231. (a) The board shall establish and administer an Attorney Diversion and Assistance 
Program, and shall establish a committee to oversee the operation of the program. The 
committee shall be comprised of 12 members who shall be appointed as follows: 

(1) Six members appointed by the Board of Trustees, including the following: 

(A) Two members who are licensed mental health professionals with knowledge and expertise 
in the identification and treatment of substance abuse and mental illness. 

(B) One member who is a physician with knowledge and expertise in the identification and 
treatment of alcoholism and substance abuse. 

(C) One member of the board of directors of a statewide nonprofit organization established for 
the purpose of assisting lawyers with alcohol or substance abuse problems, which has been in 
continuous operation for a minimum of five years. 

(D) Two members who are attorneys, at least one of which is in recovery and has at least five 
years of continuous sobriety. 

(2) Four members appointed by the Governor, including the following: 

(A) Two members who are attorneys. 

(B) Two members of the public. 

(3) One member of the public appointed by the Speaker of the Assembly. 

(4) One member of the public appointed by the Senate Committee on Rules. 

(b) Committee members shall serve terms of four years, and may be reappointed as many times 
as desired. The board shall stagger the terms of the initial members appointed. 

(c) Subject to the approval of the board, the committee may adopt reasonable rules and 
regulations as may be necessary or advisable for the purpose of implementing and operating 
the program.  

SEC. 64. Section 6238 of the Business and Professions Code is amended to read:  

6238. The committee shall report to the Board of Trustees and to the Legislature not later than 
March 1, 2003, and annually thereafter, on the implementation and operation of the program. 
The report shall include, but is not limited to, information concerning the number of cases 
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accepted, denied, or terminated with compliance or noncompliance, and annual expenditures 
related to the program. 
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Governance in the Public Interest Task Force 

In 2011, Business and Professions Code section 6001.2 required the creation of a Governance in 
the Public Interest Task Force, charged with improving the public protection function of the 
State Bar. Appointed by the President of the State Bar, the task force was made up of seven 
lawyer and three public members of the board. It also included five ex-officio members. On May 
11, 2011, the task force submitted its report to the Supreme Court, the governor and the Senate 
and Assembly Judiciary committees "containing recommendations for enhancing the protection 
of the public and ensuring that protection of the public is the highest priority in the licensing, 
regulation, and discipline of attorneys.”  

In 2012, Business and Professions Code section 6001.2 (added Stats. 2011, ch. 417, § 2.5) was 
repealed and a new provision enacted, effective in 2013, restructuring the Governance in Public 
Interest Task Force.  Section 6001.2(a) provides that the Governance in the Public Interest Task 
Force shall be comprised of 7 members, including 6 members selected from specified categories 
of members of the board of trustees and the President of the State Bar: two elected attorney 
members; two attorney members appointed by the Supreme Court; and two public members. 

As reconstituted, the task force is required to, commencing in 2014 and every three years 
thereafter, submit by May 15  to the Supreme Court, the Governor, and the Assembly and Senate 
Committees on Judiciary a report on its measures and recommendations for enhancing the 
protection of the public and ensuring that protection of the public is its highest priority.  Under 
Business and Professions Code section 6140.12, the Bar is also required to annually report to the 
Supreme Court, the Governor, and the Senate and Assembly Committees on Judiciary, in 
conjunction with the Bar’s annual filing of its budget, on the measures the board has taken to 
implement its strategic plan.  Under section 6001.2(b), the task force also makes 
recommendations to the board regarding possible additions to, or revisions of, the strategic plan 
required by section 6140.12.   

To comply with both these provisions, the State Bar’s Board of Trustees annually holds a 
planning session to review the State Bar’s progress in implementing its strategic plan and to 
consider and propose other measures to enhance its mission of public protection, including 
proposals to ensure access to justice and diversity in the justice system consistent with that 
mission. As a result, the full Board, instead of only 7 its members as provided in Business and 
Professions Code section 6001.2, participates in the development of the measures and 
recommendations under both statutes.   

Report to the Legislature 

Final Governance in the Public Interest Task Force Report  

List of Materials 

A list of all materials, including notices and agendas, submitted to and presented at meetings of 
the Governance in the Public Interest Task Force in 2010 & 2011, contact Amy Anderson at 
amy.anderson@calbar.ca.gov or 415-538-2539. 
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For Board, Board Committee and Board Task Force agenda materials prior to Aug. 1, 2011, 
please contact Teri Greenman at 415-538-2454, or teri.greenman@calbar.ca.gov.) 

Members 

In March 2015, the task force was re-established and the Board ratified appointments made by 
the various groups of Board members as required by the statute.  These appointments were as 
follows.  The elected attorney members of the board selected Danette Meyers and David Torres. 
The attorney members of the board appointed by the Supreme Court selected Miriam Krinsky 
and David Pasternak. The public members of the Board selected Dennis Mangers and Gwen 
Moore. 

In October 2015, President Pasternak requested that the Governance in the Public Interest Task 
Force be reconstituted for the 2015-16 Board year and appointments were made to it at the 
Trustees organizational meeting on October 11, 2015. These appointments were as follows.  The 
elected attorney members of the board selected Joanna Mendoza and Danette Meyers. The 
attorney members of the board appointed by the Supreme Court selected Miriam Krinsky and 
Jason Lee. The public members of the Board selected Dennis Mangers and Gwen Moore. 

Reports 

A list of all materials, including notices and agendas, submitted to and presented at meetings of 
the Governance in the Public Interest Task Force in 2010 & 2011, contact Amy Anderson at 
amy.anderson@calbar.ca.gov or 415-538-2539. 

For Board, Board Committee and Board Task Force agenda materials prior to Aug. 1, 2011, 
please contact Teri Greenman at 415-538-2454, or teri.greenman@calbar.ca.gov.) 

Notices and Agendas 

Board of Trustees - March 26, 2015 
Governance in the Public Interest Task Force - March 26, 2015 
June 1, 2015 Meeting of the Governance in the Public Interest Task Force 
September 18, 2015 Meeting of the Governance in the Public Interest 
December 9, 2015 Meeting of the Governance in the Public Interest Task Force 
February 25, 2016 Meeting of the Governance in the Public Interest Task Force 
February 25, 2016 Meeting of the Governance in the Public Interest Task Force Transcript 

A list of all materials, including notices and agendas, submitted to and presented at meetings of 
the Governance in the Public Interest Task Force in 2010 & 2011, contact Amy Anderson at 
amy.anderson@calbar.ca.gov or 415-538-2539. 

For Board, Board Committee and Board Task Force agenda materials prior to Aug. 1, 2011, 
please contact Teri Greenman at 415-538-2454, or teri.greenman@calbar.ca.gov.) 
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Subscribe 

Subscribe to Board of Trustees (including Governance in the Public Interest Task Force) notices 
and agendas. 

News 

Feb. 25, 2016 Meeting of the Governance in the Public Interest Task Force, Preliminary Notes 
California Bar Journal, "From the President," April 2015 
California Bar Journal, June 2011 
California Bar Journal, "From the President," June 2011 
California Bar Journal, April 2011 
California Bar Journal, March 2011 
California Bar Journal, February 2011 
California Bar Journal, December 2010 
California Bar Journal, November 2010 

Contact Us | Site Map | Privacy Policy | Notices | Public Records Request | Accessibility | FAQ  
Copyright © 2016 The State Bar of California  
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http://www.calbar.ca.gov/AboutUs/BoardofTrustees/GovernanceinthePublicInterestTaskForce.aspx. 
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I. INTRODUCTION
 

The 2011 State Bar Fee Bill,1 approved by the Legislature and signed by the Governor in 

September 2010, included new Business and Professions Code, section 6001.2, requiring the 

creation of a Governance in the Public Interest Task Force (“Task Force”).  The Task Force is 

charged with preparing and submitting a report to the California Supreme Court (“Supreme 

Court” or “the Court”), the Governor, and the Assembly and Senate Committees on Judiciary 

that includes recommendations for “enhancing the protection of the public and ensuring that 

protection of the public is the highest priority in the licensing, regulation, and discipline of 

attorneys.”2  Appointed and chaired by the President of the State Bar Board of Governors 

(“Board”) under the authority of Business and Professions Code, section 6001.2, subdivision (a), 

the 11-member Task Force is comprised of both attorney and public members of the Board.  Six 

ex-officio members appointed by the President complete the Task Force.  A due date of May 15, 

2011 was set for the initial report of the Task Force, with subsequent reports due every three 

years thereafter. 

Given the scope of the Legislature’s directive and the expedited timeframe in which to 

file the initial report, the Task Force focused primarily on the one area essential to the system 

charged with ensuring public protection – the governance structure of the State Bar of California 

(“State Bar” or “the Bar”). Central to its charge, the Task Force reviewed the policy-setting and 

governance model of the current Board and made recommendations to improve the existing 

system so as to best advance the goals of ensuring public protection and assisting the Supreme 

Court in the exercise of its statutory and inherent authority over the admission and discipline of 

California attorneys. This Task Force’s inquiry and response involved careful analysis of the 

1 Assembly Bill No. 2764. 


2 Business and Professions Code, section 6001.2, effective January 1, 2011. 
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size of the governing board, the composition and terms of its members, the selection process for 

Board members and the President, the qualifications of Board members, transparency of Board 

meetings, and the overall fundamental purpose of the State Bar in making public protection the 

governing board’s highest priority.  The analysis included a survey of other state boards in 

California and State Bars nationwide. 

Before finalizing its recommendations, the Task Force held 12 public meetings in a 

manner consistent with the open/closed meeting requirements of Business and Professions Code, 

section 6026.5. Key issues were identified, discussed and debated.  Decisions were made only 

after the Task Force reached out to and considered input from attorneys, bar associations, 

members of the public, and consumer groups and organizations.  Public hearings were held and a 

survey conducted, in which all interested parties were given the opportunity to raise their 

concerns and participate in the process. In addition, experts were consulted, extensive research 

was undertaken, and available literature and reports were considered.  All information, including 

meeting notices and agendas, and all materials submitted to the Task Force and entered into the 

record, was posted electronically on the State Bar’s Web site and made readily accessible.3 

The Task Force now makes its final recommendations.  Both the majority and minority 

recommendations are summarized below, as are recommendations upon which all Task Force 

members agree. 

3 For a copy of any document listed in Appendix A, Task Force Records, please contact Amy C. Anderson, in the 
Office of General Counsel at (415) 538-2539 or by email, amy.anderson@calbar.ca.gov.  Please indicate whether 
you require the document in an accessible format, such as Braille, large print, or any other accessible format. 

A. Executive Summary: Majority Report and Minority Report 

Business and Professions Code, section 6001.2(b), provides that “[i]f the task force does 

not reach a consensus on all of the recommendations in its report, the dissenting members of the 

task force may prepare and submit a dissenting report to the same entities described in this 
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subdivision, to be reviewed by the committees in the same manner.”  After months of 

consideration and deliberation, consensus could not be reached on all recommendations, 

specifically those focusing on key areas, such as the size, composition, and manner of selection 

of the governing board.4  Accordingly, the majority’s proposal5 and the minority’s proposal6 are 

included in this report. 

1. 	 Summary of the Majority Report 

The Majority Report of the Task Force proposes a hybrid board model, with a 23

member board composed of appointed public members, and both appointed and elected attorney 

members.  This model sets forth statutory governance changes and Board-approved internal 

changes. In summary, the recommendations included in the Majority Report are: 

Statutory Governance Changes: 

(1)	 Create a 23-member board, with 12 attorney members elected from five 
reconfigured districts, three attorney members appointed by the Supreme 
Court, one California Young Lawyers Association member, six public 
members appointed pursuant to existing statute, and a President; 

(2)	 Create five new electoral districts for the 12 elected attorney members 
roughly based on existing District Court of Appeal boundaries; 

(3)	 Implement a three-year phase-in plan so that current members would not 
be required to resign or serve shortened terms; 

(4)	 Establish a new appointing authority under the auspices of the Supreme 
Court (the Merit Screening Committee) for three at-large appointees;  

4 Although the Task Force could not reach agreement on all recommendations, both the majority and minority were 
in agreement with respect to several elements of change: (1) renaming the Board of Governors to “Board of 
Trustees,” and Board members to “Trustees”; (2) including Supreme Court appointments on the Board (although the 
number of appointments varied between the majority and minority); (3) creating a Merit Screening Committee to 
screen, evaluate and recommend attorney applicants to the Court for the Court’s appointment to the Board; and (4) 
making members of the Board eligible for reappointment. 

5 Approved by Task Force Members Jon Streeter, Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth, Loren 
Kieve, and Luis Rodriguez. 

6 Approved by Task Force Members William Hebert, Dennis Mangers, Jeannine English, and Michael Tenenbaum. 
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(5)	 Permit elected members and appointed members to serve staggered three-
year terms, with the appointed members eligible for reappointment and the 
elected members eligible to run for a second term only after a one-term 
hiatus but eligible for appointment to second successive term; 

(6)	 Change the name “Board of Governors” to “Board of Trustees,” and re
name the Board members to “Trustees”; 

(7)	 Adopt minimum qualification criteria for all Board members, including 
the adoption of a new conflict of interest rule and a prerequisite of a high 
level of familiarity and interest in the State Bar’s mission and 
responsibilities; and 

Internal Governance Changes: 

(8)	 Require that the Regulation, Admission and Discipline Committee 
(“RAD”) and the Member Oversight Committee (“MOC”) include at least 
40 percent public members and at least one of the Supreme Court 
appointees; 

(9)	 Request the Board to consider making a variety of internal governance 
changes by revising the “Board Book” rules to bring about improved 
strategic continuity and improved communication and responsiveness to 
the public, the Legislature, the Governor and the Supreme Court.  

2. 	 Summary of the Minority Report 

The Minority Report of the Task Force, referred to as the “All-Appointed Proposal,” 

proposes a smaller, 15-member, all-appointed governance board where all attorney members are 

appointed by the Supreme Court and the public members are appointed pursuant to the existing 

statutory scheme.  In summary, the recommendations included in the Minority Report are: 

(1)	 Create a 15-member all-appointed board, composed of nine attorney and 
six public members with the President included as one member of the 15
member board; 

(2)	 Attorney members appointed by the Supreme Court; public members 
appointed under current statute; 

(3)	 Attorney members to serve three-year term, staggered, subject to re
appointment by the Supreme Court; no change to appointment of public 
members; 
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(4) Permit non-resident attorneys admitted in California to serve on the Board; 

(5) President appointed by the Supreme Court;  

(6) Supreme Court may establish a Merit Screening Committee to solicit, 
screen and evaluate applications for attorney appointments; 

(7) Rename the Board of Governors to the Board of Trustees; 

(8) Require all Board members to take an oath making public protection a 
 priority; 

(9) Revise Business and Professions Code, section 6031(a), to include 
language making public protection paramount; 

(10) Require the State Bar to make at least 25 hours of continuing legal 
education in ethics available to members at no charge; 

(11) Recommend that the Board adopt the Bagley-Keene Open Meeting Act 
(“Bagley-Keene” or “the Act”)7 in its entirety or incorporate substantially 
all of the Act’s provisions into the existing open meeting rules; and 

(12) Recommend that the Legislature and Governor direct the Task Force to 
report back by May 15, 2013, on whether the unified bar advances public 
protection. 

7 Govt. Code, §§ 11120-11132. 
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II. BACKGROUND
 

A. Task Force Creation and Charge 

As set forth above, the Task Force was created to submit a report and recommendations 

to the Supreme Court, the Governor, and the Assembly and Senate Committees on Judiciary, on 

or before May 15, 2011, and every three years thereafter.  The recommendations address the 

most effective means of enhancing the protection of the public and ensuring that protection of 

the public is the highest priority in the licensing, regulation, and discipline of attorneys. 

At its November 9, 2010 meeting, the Task Force adopted the following charge to  

implement the Legislative mandate: 

Pursuant to Business and Professions Code, section 6001.2, subdivision (b), the 
State Bar of California’s Governance in the Public Interest Task Force 
(“Governance Task Force”) is charged with making recommendations for 
enhancing protection of the public and ensuring that public protection is the 
highest priority in the licensing, regulation and discipline of attorneys.  Central to 
this charge is a review of the governance structure of the State Bar of California.  
The State Bar assists the Supreme Court in regulating the legal profession, works 
to improve the administration of justice and access to the courts, and provides 
services to assist attorneys.  The Governance Task Force shall review the policy 
setting and governance model of the current State Bar of California Board of 
Governors. The Governance Task Force shall make recommendations (including 
the structure of the Board, its composition and the selection process for the 
members) to best advance the goals of ensuring public protection and assisting the 
California Supreme Court in the exercise of its statutory and inherent authority 
over the admission and discipline of California attorneys.  (See, e.g., Obrien v. 
Jones (2000) 23 Cal.4th 40; In re Attorney Discipline System (1998) 19 Cal.4th 

582.) 

B. Task Force Composition 

Pursuant to Business and Professions Code, section 6001.2, subdivision (a), the President 

of the State Bar appointed 10 members from the Board (seven attorney members and three public 

members) to serve on the Task Force.  The President also served as both member and chair of the 

Task Force, responsible for presiding over all of its meetings.  Separate from the statutory 
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mandate, the President also appointed five ex-officio members based on areas of expertise 

relevant to the Task Force’s charge.  The participants in the Task Force are: 

Chair: 

William Hebert, President, State Bar of California, San Francisco 

Members: 

Lowell Carruth, Second-year attorney member, Fresno 

Angela Davis, Third-year attorney member, Los Angeles 

Jeannine English, Third-year public member, San Francisco 

Loren Kieve, First-year attorney member, San Francisco 

Wells Lyman, Second-year attorney member, La Mesa 

Dennis Mangers, First-year public member, Carmichael 

Gwen Moore, Second-year public member, Los Angeles 

Luis Rodriguez, First-year, attorney member, Los Angeles 

John Streeter, Third-year attorney member, San Francisco 

Michael Tenenbaum, Third-year attorney member, Thousand Oaks 

Ex-Officio Members: 

Beth Jay, Principal Attorney to the Chief Justice, California Supreme Court  

Joe Dunn, Executive Director, State Bar of California 

Judy Johnson, Executive Director Emerita, State Bar of California  

Gayle Murphy, Senior Executive, Office of Admissions 

JoAnn Remke, Presiding Judge, State Bar Court  

James Towery, Chief Trial Counsel 
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C. Historical Background of the Governance Structure for the State Bar of California 

The State Bar, created in 1927 by the Legislature and adopted into the California 

Constitution in 1960, is a public corporation in the judicial branch of government.  The State Bar 

is a unified, or mandatory, bar.  The key attributes of this judicial branch attorney regulatory 

model are mandatory membership and the payment of an annual fee, by all attorneys who are 

licensed to practice law in the state.  For purposes of this report the term “unified” is adopted.  In 

a unified bar, traditional regulatory functions (discipline, admissions, and education) may be 

combined with non-regulatory activities (annual meetings and social functions, obtaining 

member discounts for cars and insurance, and political lobbying related to the administration of 

justice). (See Lathrop v. Donohue, 367 U.S. 820, 832-34 (1961); Keller v. State Bar of 

California, 496 U.S. 1, 5 (1990).) 

When the Legislature created the State Bar in 1927, the Board consisted of 15 members, 

11 of whom were elected from congressional districts and four of whom were elected at-large.  

The Board, then as now, as the governing body of the State Bar, has only those powers and 

duties conferred on it by the Supreme Court or Legislature.  Moreover, it is the Supreme Court 

that is ultimately responsible for discipline or admission of members.  (See Bus. & Prof. Code, § 

6087.) 

In 1975, the public member statute was enacted, allowing six public, non-attorney 

members to be appointed to serve on the Board.  Four public members were appointed by the 

Governor, one by the Senate Committee on Rules, and one by the Speaker of the Assembly.  

(Bus. & Prof. Code, § 6013.5, State Bar Act: Stats. 1975, Ch. 874.)  In 1978, the young lawyer 

statute was added, providing that one additional member from the California Young Lawyers 

Association would be elected to the Board by the board of directors of the California Young 
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Lawyers Association. The young lawyer member must be under 37 years of age at the time of 

election or have less than five years of practice.  (Bus. & Prof. Code, § 6013, State Act: Stats. 

1978, Ch. 1223; Bus. & Prof. Code, § 6013.4, State Bar Act: Stats. 1978, Ch. 995.) 

Since 1978, the State Bar’s Board consists of 23 members: 15 are attorneys elected by 

members of the State Bar with a sixteenth appointed by the Board from the California Young 

Lawyers Association; six are public members.  Of these public members, four are appointed by 

the Governor, one is appointed by the Senate Committee on Rules, and one is appointed by the 

Speaker of the Assembly.  The President serves as the twenty-third member of the Board and is 

elected by the Board from members of the third-year class to serve a fourth year as the State 

Bar’s President (Bus. & Prof Code, § 6021). 

The Board’s oversight of the State Bar’s unified activities, including its primary duty as 

the administrative arm of the Supreme Court in the admission of attorneys to practice law in 

California and the discipline of California attorneys, has been the subject of scrutiny from the 

Legislature as part of its annual review fee setting process, and both internal and external 

sources. (See Report of the Commission on the Future of the Legal Profession and the State Bar 

of California (1995); the American Bar Association (ABA California Report on Lawyer 

Regulation System (2001); the Supreme Court’s Advisory Committee on Lawyer Regulation 

(2002-2003); and now the Task Force on Governance in the Public Interest.)  The premise 

underlying all of these inquiries has been to ensure that the State Bar of California is carrying out 

its primary mission of protecting the public and assisting the judicial branch in the orderly and 

efficient administration of justice. 
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In addition to the vigilance of the Supreme Court, Legislature and the American Bar 

Association, the State Bar has been the subject of judicial decisions and legislative mandates all 

aimed at improving the State Bar’s focus on its main priorities. 

1. Limitation of Role in the Discipline System 

For most of its history, the State Bar's disciplinary system has operated primarily with the 

assistance of volunteers, who acted as referees and made recommendations to the Board.  The 

Board, in turn, made recommendations to the Supreme Court regarding the discipline of 

attorneys. In the mid-1980s, this system changed when the Legislature enacted various reforms 

to the State Bar Act in response to a substantial backlog of complaints against attorneys, a series 

of newspaper articles about major inadequacies in the existing disciplinary system, and the 

reports and recommendations of the legislatively-appointed Discipline Monitor, Robert C. 

Fellmeth.  (See In re Attorney Discipline System, supra, 19 Cal.4th at p. 611.) Among other 

things, the legislative reforms included: 

	 The establishment of a State Bar Court, with judges appointed by the Supreme Court and 

later by the Governor and Legislature, to replace the volunteer system and the Board’s 

involvement with disciplinary functions.  (Bus. & Prof. Code, § 6086.5; see In re 

Attorney Discipline System, supra, 19 Cal.4th at p. 611; Obrien v. Jones, supra, 23 

Cal.4th at p. 50.) 

	 The appointment of the Chief Trial Counsel, subject to confirmation by the Legislature, 

with a four-year term and a two-term limit, under the general oversight of the Board’s 

Committee on Regulation, Admissions and Discipline.  (Bus. & Prof. Code, § 6079.5.) 
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2. Restrictions in Professional Association Matters  

Business and Professions Code, section 6031, provides that the Board “may aid in all 

matters pertaining to … the administration of justice, including … all matters that advance the 

professional interests of the members of the State Bar.”  Under this statute, the State Bar has 

engaged in various professional association activities.  (See Keller v. State Bar of California, 

supra, 496 U.S. at p. 5.) Beginning in 1990, the courts and Legislature have placed restrictions 

on the scope of these non-regulatory activities. 

	 In Keller, the United States Supreme Court prohibited the State Bar from funding 

activities under Business and Professions Code, section 6031, unless activities were 

germane to the State Bar’s purpose of regulating attorneys or improving legal services.  

[“Here the compelled association and integrated bar are justified by the State’s interest in 

regulating the legal profession and improving the quality of legal services.  The State Bar 

may therefore constitutionally fund activities germane to those goals out of the 

mandatory dues of all members.  It may not, however, in such manner fund activities of 

an ideological nature which fall outside of those areas of activity.  (Id. at 13.)] 

	 In 1997, then-Governor Pete Wilson vetoed the bill authorizing the State Bar to continue 

to collect its mandatory membership fees.  Governor Wilson’s veto message cited 

arguments that the State Bar cannot “function effectively as both a regulatory and 

disciplinary agency as well as a trade organization” and noted that the State Bar had been 

“conducting business as usual while offering a minuscule rebate to those opposed.”  The 

Governor’s message concluded, “It is time for the Bar to get back to basics:  admissions, 

discipline and educational standards.  I would look with favor upon a bill that required 

Bar members to pay only for functions which were, in fact, a mandatory part of a 
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responsible, cost efficient regulatory process.”  (Veto Message, Cal. Sen. Bill No. 1145, 

Oct. 11, 1997.) When the Legislature finally enacted a bill to restore funding in 2000 

(Cal. Stats. 1999, Ch. 342, Cal. Sen. Bill No. 144 (1999-2000 Reg. Sess.) (Schiff) §§ 1.5, 

6), the measure included:  

	 A prohibition on the funding of State Bar Sections and the Conference of 

Delegates with any mandatory bar dues. 

	 A requirement that the State Bar offer a five-dollar deduction from 

mandatory bar dues for any legislative lobbying and that the State Bar 

limit its expenditure for legislative activity to only those revenues paid 

voluntary by members not taking the five-dollar deduction. 

Non-regulatory functions were further constrained by Brosterhous v. State Bar of 

California, (Sept. 24, 1999, 95AS03901 [nonpub. opn.].), where the trial court further narrowed 

the chargeability test, finding that in order to be germane, an activity must have a simple, direct 

connection between the activity and the core purposes of the integrated bar, i.e. regulation of the 

profession or improvement of the quality of legal services available to the people of California. 

[“In the instant case, defendant’s explanations for the connection between the activity and the 

core purposes of the bar frequently involved more than a simple, direct connection. . . If the 

connection cannot be made directly, the activity is simply too attenuated.”]  The “improvement 

of the quality of legal services” prong also narrowed significantly:  in order to qualify under this 

test, an activity must pertain directly to the services provided by an attorney to his or her client. 
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D. Governance Models for Other States 

Among the 50 states and the District of Columbia, there are a variety of programs, 

functions and funding sources for the attorney discipline systems.8  There are 33 unified bars9 

and 18 voluntary bars.10  The governance models of each bar are highly reflective of local 

custom and practice, the diversity of the profession, and differing perceptions of what is the 

appropriate role of members of the public, attorneys, the judiciary and the Legislature in the 

regulation of the profession. Generally, it is common among all state models that the oversight 

boards, whether in integrated or voluntary states, are comprised of between seven and 26 

members.  Public members, frequently selected by the Supreme Courts, serve on almost all 

oversight boards. All models share one overriding concept – the court of highest jurisdiction 

exercises plenary power over the discipline system.   

While each system has its nuances, there are three basic attorney discipline system 

governance models evident in the United States. California’s model is unique and does not fit 

exclusively into any of the basic models.  Perhaps the most unique feature of California’s model 

is the absence of any Supreme Court role in the vetting of, or appointments to, the Board of 

Governors. Moreover, California stands alone in the Supreme Court’s active cooperation with 

the Legislature in regulating the State Bar. In short, although unique in these two respects, 

California shares the necessary hallmarks of a unified bar’s compelled membership with a 

mandatory fee and the Supreme Court’s plenary power over discipline and admission.   

10 Colorado, Kansas, Minnesota, Iowa, Arkansas, Illinois, Indiana, Tennessee, Ohio, Pennsylvania, Maryland, New 
York, Maine, Vermont, Massachusetts, Connecticut, New Jersey and Delaware. 

8 Task Force Record 10, Other States’ Governance Models – Report from Subcommittee. 

9 Washington, Oregon, California, Nevada, Idaho, Utah, New Mexico, Arizona, Wyoming, Montana, North Dakota, 
South Dakota, Nebraska, Oklahoma, Texas, Missouri, Louisiana, Wisconsin, Kentucky, Mississippi, Michigan, 
Alabama, West Virginia, Virginia, North Carolina, South Carolina, Georgia, Florida, New Hampshire, Rhode 
Island, District of Columbia, Alaska and Hawaii. 
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Twenty of the 51 jurisdictions maintain a predominant integrated bar model in which 

day-to-day operational responsibility for the discipline system resides in the integrated bar, 

pursuant to legislation or Supreme Court rule.  In these jurisdictions, the state bar generally 

oversees all functions, appoints and hires the chief prosecutor, assesses and collects fees, and 

appoints some or all of the adjudicators.  Frequently, a disciplinary board, separate from the bar 

governors/directors, is responsible for overseeing these regulatory functions.  Often, the state’s 

Supreme Court exercises direct oversight and direction through its power of appointment to 

discipline boards operating within the general structure of the bar.   

The functions of the unified bars in the United States were summarized in the 1995 Final 

Report of the Commission on the Future of the Legal Profession and the State Bar of California: 

Unified state bars in different states perform a wide range of different functions.  
In some states, including California, Florida and Texas, the state bar performs a 
wide variety of both regulatory and non-regulatory activities, including 
administering attorney discipline, a client security fund, and MCLE.  This is a 
pattern for most unified bars on the West Coast.  The unified bars in California, 
Oregon and Washington all conduct attorney discipline functions as do those in 
Nevada and Utah. 

In other states, such as Michigan and Wisconsin, the unified bar is responsible for 
very few regulatory activities; admissions, discipline or other regulatory functions 
are performed by a Supreme Court agency.  Some unified bars that do not operate 
the licensing system collect fees for the Supreme Court licensing agency.  In 
states with a Supreme Court licensing agency, the Supreme Court typically 
appoints a disciplinary board that operates the agency.  Unified bars that perform 
few regulatory functions primarily focus on professionalism concerns, e.g., 
proposing rules of professional conduct, providing ethics advice and improving 
the administration of justice, including their legislative program.  No unified bars 
perform only regulatory functions.  In a few states, there is both a unified and 
voluntary bar; however, even in these states the unified bar conducts 
professionalism and administration of justice activities.11 

Eighteen of the 51 jurisdictions maintain a predominant voluntary bar model, in which 

the Supreme Court, usually by rule of court, creates a board, commission or agency responsible 

11 Task Force Record 36, The Future of the California Bar, Final Report of the Commission of the Future of the 
Legal Profession and the State Bar of California, State Bar of California, April 1995. 
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for the oversight of the disciplinary system.  In this model, the voluntary state bar association is a 

stakeholder in the system rather than the governing body responsible for oversight of the day-to

day operation. In almost all models under this category, the Supreme Court makes all of the 

appointments to the regulatory governing body. Attorneys are required to pay a special 

assessment, as a condition of practice, to support the discipline oversight entity.  A voluntary bar 

association is a stakeholder in the system rather than the governing body responsible for the 

operational oversight. Typically, this model limits itself to discipline-related functions and 

peripheral functions, such as fee arbitration and lawyer assistance programs, and falls within the 

“member services” ambit of the voluntary bar association. 

Finally, 13 of the 51 jurisdictions employ a “hybrid integrated model,” including 

attributes of both the integrated and voluntary bar models.  It is similar to the integrated bar 

model because an attorney must belong to the bar in order to practice law.  Typically, however, 

the Supreme Court has created a disciplinary oversight board, commission or agency to oversee 

the disciplinary (discipline) functions separate from the integrated bar.  The Supreme Court 

assesses fees directly for both the disciplinary agency and the mandatory bar for more traditional 

bar association activities and usually, but not exclusively, appoints the members of the oversight 

board, commission, or agency.   

The models and experience in all the other states make it clear that there is no one model 

required to discharge the regulatory responsibilities that courts and legislature delegate to 

attorney oversight agencies. 

E. Governance Models for Other Public Agencies 

The Task Force conducted a review of eight professional regulatory boards housed within 

the Department of Consumer Affairs (“DCA”), and additionally considered the governance 
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structure of the California Commission on Judicial Performance and the UC Board of Regents.12 

The entities evaluated included: 

 Architects Board 
 Dental Board 
 Medical Board 
 Board for Professional Engineers and Land Surveyors 
 Board of Pharmacy 
 Board of Registered Nurses 
 Board of Psychology 
 Accountants Board 
 Commission on Judicial Performance 
 UC Board of Regents 

The evaluation of these regulatory bodies revealed generalities in terms of the number of 

board members typically seated on the governing boards, the ratio of public members to 

licensees and the appointment processes employed. 

Number of Board Members 

All DCA Boards surveyed have 15 or fewer board members.  There are two nine-member 

boards (Nursing, Psychology), one 10-member board (Architects), one 12-member board 

(Engineers), one 13-member board (Pharmacy), one 14-member board (Dental Board), and two 

15-member boards (Accountancy and Medical Board).  The Commission on Judicial 

Performance has 11 members on its board.  The Regents of the University of California has 26 

members. 

Public Member/Licensee Ratios 

Six of eight DCA boards surveyed have licensee majorities, one (Engineers) has a public 

member majority, and one (Architects) has an equal number of licensee and public members. 

Seven of the eight DCA boards surveyed have compositions in which the majority/minority 

member number difference is two or one.  Only the Dental Board has a difference of six between 

12 Task Force Record 11, Other State Licensing Agencies – Report from Subcommittee. 
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the number of majority and minority members.  The Commission on Judicial Performance has a 

public member majority.  The Regents of the University of California has 18 “public” (or Non-

Judicial) members (two of these “public” members are attorney members).   

Appointment Processes 

All of the DCA boards surveyed have all of their licensee members appointed by the 

Governor. Only the Medical Board additionally requires confirmation of those appointments by 

the Senate. All of the DCA boards surveyed allow the Governor to appoint at least half of the 

public members.  All of the DCA boards surveyed allow the Senate Rules Committee and the 

Speaker of the Assembly to appoint at least one public member each.  The Commission on 

Judicial Performance allows the Governor to appoint two public members and two attorney 

members, and the Senate Rules Committee and the Speaker of the Assembly to appoint two 

public members each.  The Regents of the University of California allows the Governor to 

appoint 18 Regents and additionally consists of one student appointed by the Regents to a one-

year term; seven ex-officio members: Governor, Lieutenant Governor, Speaker of the Assembly, 

Superintendant of Public Instruction, President and Vice-President of the Alumni Association 

and the UC President.  Two faculty members and the Vice-Chair of the Academic Council also 

sit as non-voting members. 

F. Process Of Developing Task Force Recommendations 

1. Task Force Meeting Process 

Over the course of nine months, the Task Force met 12 times,13 drafting and adopting the 

charge of the Task Force, considering and discussing proposals regarding various governance 

models and other issues related to ensuring public protection, and developing and voting on the 

13 Task Force meetings were held on: September 26, October 6, November 9, November 20, and December 3, 2010, 
January 20 [Public Hearing, Los Angeles], January 27 [Public Hearing, San Francisco], February 8, March 2, March 
25, April 13, and May 5, 2011. 
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final recommendations.  Attendees had the opportunity to appear either in person, on video 

conference or by telephone. Two public hearings were held, one in Los Angeles and one in San 

Francisco. 

Business and Professions Code, section 6001.2, effective January 1, 2011, required the 

creation of the Task Force on or before February 1, 2011.  To ensure that sufficient time was 

dedicated to meeting the requirements of the Legislature, the initial organizational meeting of the 

Task Force was held on September 26, 2010, at the State Bar Annual meeting.  Additional 

meetings were held through May 2011, at which time the initial report was submitted.14 

At the meeting on October 6, 2010, the Task Force established an outline for 

organizational issues, including the types of information to be gathered, the format for public 

hearings, and the timing of the draft report. 

At the meeting on November 9, 2010, a subcommittee of the Task Force presented a 

proposed Task Force charge, which was discussed, edited, and adopted by the full Task Force. 

Discussion also focused on the concerns of the Legislature, which led to the creation of the Task 

Force, and the top challenges relevant to the charge were listed and discussed.15 

At the meeting on November 20, 2010, the Task Force received a report on Bagley-

Keene, outlining the material differences between it and the current State Bar open/closed 

meeting rules.  Further discussion focused on formulating a specific request for information to be 

14 See Task Force “Notice and Agenda” items contained in Appendix A, Task Force Records, of this report for a full 
overview of the matters discussed and action taken at each meeting. 

15 The list included the following: (1) elected members encourage a constituent-based board; (2) conflict of attorneys 
regulating attorneys; (3) high turnover of experienced Board members each year/continuity; (4) merit selection 
process/qualifications – Business and Professions Code, sections 450, 450.2, and 450.5; (5) how the president is 
selected/length of term/ladder; (6) maintaining separation of powers; (7) protocol of president vis-à-vis staff; (8) size 
of board/ratio and public members v. attorney members; (9) inclusion of language in the statute ensuring and 
enhancing public protection; (10) should California continue as an integrated bar; (11) communications and 
transparency re the State Bar’s role; (12) and application of Bagley-Keene. 
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sent to members of the public and the profession.  A proposed distribution list was also 

discussed. 

At the meeting on December 3, 2010, after discussion, the Task Force agreed to distribute 

a request for information to the public, with distribution to include the Board’s subscription list 

and California public interest groups and organizations.  The Chair of the Task Force noted that 

he would be making presentations to and/or speaking with local bar associations throughout 

California regarding the purpose of the Task Force and providing information on public hearings 

and the request for information. 

On January 20, 2011, the first public hearing was held in Los Angeles.  Eleven speakers 

appeared. On January 27, 2011, the second public hearing was held in San Francisco.  Ten 

speakers appeared. 

At the meeting on February 8, 2011, the subject of the application of Bagley-Keene was 

further discussed and it was determined that the application of Bagley-Keene to the State Bar 

should be addressed by the Board. While this action did not preclude the Task Force from 

making its own recommendations with respect to the adoption of all or part of Bagley-Keene as 

part of its final report, it was felt that the Board should review the application of the Act in the 

first instance to determine its operational effect on the organization prior to adoption of that 

recommendation.   

On February 8, 2011, the Chair presented the first of several governance models to 

synthesize the research conducted to date and to spark the process of formulating 

recommendations to be considered by the Task Force.16  This “All-Appointed Model” proposed, 

among other components, a board of less than 23 members comprised of attorney members 

16 See Task Force Records, 45-49, 53, 60, and 61 for all model proposals considered by the Task Force. 
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appointed by the Supreme Court, public members appointed pursuant to the existing statutory 

scheme, and a president.   

At the meeting on March 2, 2011, four hybrid governance models, which proposed a 

governance board made up of both appointed and elected members, were presented to the Task 

Force for discussion. 

At the meeting on March 25, 2011, the Task Force continued its discussion of the 

governance models. Notably, a second all-appointed model was presented and a status quo 

model was presented and withdrawn. 

At the meeting on April 13, 2011, a “Comprehensive Governance Reform Proposal” – a 

hybrid model that included both appointed and elected members – was presented by Task Force 

members Jon Streeter, Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth, Loren Kieve 

and Luis Rodriguez. An “All-Appointed Proposal” was presented by Task Force members 

William Hebert, Jeannine English, Dennis Mangers and Michael Tenenbaum.  The Task Force 

voted unanimously to submit both proposals to the Office of General Counsel for inclusion in the 

Report and Recommendations of the State Bar Governance in the Public Interest Task Force 

Final Report. It was noted that the Task Force governance recommendations may include some 

Supreme Court appointments to the Board.  The Court, along with the Legislature and 

Governor’s Office, will carefully review the proposals that are submitted.  

At the meeting on May 5, 2011, the Task Force voted to submit its final report to the 

Supreme Court, the Governor, and the Assembly and Senate Committees on Judiciary, subject to 

non-substantive changes being made by the majority members to section 2. b. of the Majority 

Report prior to submission.   
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2. 	 Supplemental Background Materials 

Before formulating its recommendation, the Task Force reviewed and considered 

supplemental background materials regarding other states’ governance models, other public 

agencies’ governance models, its consultant’s report on the transition process and succession 

from the current board, the ABA McKay Report, the Future of the California Bar-1995 Final 

Report of the Commission on the Future of the Legal Profession and the State Bar of California, 

the 2001 ABA Report, and the 2003 Supreme Court Committee on Attorney Discipline.  

3. 	Outreach 

a. 	 Task Force Chair Public Appearances 

The Task Force Chair made continuous effort to keep bar associations, bar leaders and 

the public informed regarding the Task Force’s mission.  The following is a list of those 

meetings/appearances: 

 Bay Area Bar Association Leaders (November 17, 2010)  

 Orange County Bar Association Executive Committee and Bar Leaders (December 6, 


2010) 
 San Diego Bar Association Executive Committee and Bar Leaders (December 7, 2010) 
 Riverside/San Bernardino Joint Bar Association Meeting (December 9, 2010) 
 Los Angeles County Bar Association Executive Committee Meeting and Board of 

Trustees Meeting (December 15, 2011) 
 Appearance on radio program, "Know Your Legal Rights," with Chuck Finney, KALW, 

91.7 FM (February 2, 2011) 

 Meeting with Council on Sections, Los Angeles (March 2, 2011) 

 Beverly Hills Bar Association Board of Governors (March 8, 2011) 

 Orange County Bar Association Executive Committee (March 23, 2011) 

 Chancery Club, Los Angeles (April 7, 2011) 


b. 	 Local Bar Associations, Organizations and Interest Groups – E-mail 
Communications 

Extensive outreach efforts were made to keep organizations and interest groups informed 

about the Task Force charge and to solicit information from these groups.  The list of groups and 
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organizations the Task Force contacted and distributed the Survey Request for Information to 

included: 

 Alameda County Bar Association Net 
 ALM Media Properties 
 Associated Press, G. Burke 
 Bar Association Northern San Diego County 
 Beverly Hills Bar Association 
 Biz Journals 
 Bonnie Benitz, CASD 
 Cal PIRG (Sacramento) 
 California Common Cause 
 California Consumer Affairs Association 
 California District Attorney Association 
 California State Senate Policy Consultant-Lindsey Scott-Florez 
 California Trial Lawyers Associations 
 Center for Public Interest Law, University of San Diego School of Law 
 Chinese News 
 Consumer Action (SFO) 
 Consumer Federation of California 
 Consumer Watchdog (Santa Monica) 
 Consumers Union (West Coast Office 
 Contra Costa County Bar Association 
 Daily Journal 
 Department of Consumer Affairs Consumer Services Division 
 Disability Rights California 
 Drew Liebert, California State Assembly Staff 
 Fredericka McGee, General Counsel (to Assembly Speaker John A. Perez) 
 Fresno County Bar Association 
 HALT, Washington, DC 
 Human Rights/Fair Housing Commission 
 J’Amy Pacheco, San Bernardino Bulletin 
 Kern County Bar Association 
 Kim Saskia, Chief Counsel, Senate Judiciary Committee 
 LA Business Journal 
 LA Times 
 Lawyers Club of San Diego 
 League of Women Voters 
 Legal Aid Association of California 
 Los Angeles County Bar Association 
 Los Angeles County Public Defender’s 
 Marin County Bar Association 
 Metropolitan News 
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 Neighborhood Legal Services of Los Angeles County 
 Orange County Bar Association 
 Orange County Register 
 Public Citizen (Washington, DC) 
 Public Interest Law Project 
 Public Law Center 
 Rich De Atley, PE News 
 Riverside County Bar Association 
 Sacramento County Bar Association 
 San Diego County Bar Association 
 San Diego Daily Transcript 
 San Fernando Valley Bar Association 
 San Fernando Valley Business Journal 
 San Francisco County Bar Association 
 San Francisco Trial Lawyers Association 
 San Jose County Bar Association 
 San Luis Obispo Bar Association 
 San Mateo County Bar Association 
 Santa Barbara County Bar Association 
 Santa Clara County Bar Association 
 SF Chronicle 
 Solano County Bar Association 
 Sonoma County Bar Association 
 Source Media 
 The Recorder 
 The W Group, Strategic Public Affairs 
 Tulare County Bar Association 
 UCLA Law School-Professor Richard Abel 
 University of San Diego, School of Law 
 Utility Consumers Action Network (San Diego) 
 Ventura County Bar Association 

c. Survey of Members 

From December 20, 2010, through February 1, 2011, the Task Force distributed a 

Request for Information Survey to 20,000 members, seeking input on the State Bar’s current 

governance model and on ways it could be improved with a view towards enhancing public 

protection. The survey posed questions regarding the appropriate definition of public protection 

and as to the size, composition, ratio of public to attorney members, selection process of both 

Board members and the President, qualifications and terms of office. 
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The Task Force received 176 responses to its survey.  A majority of those comments 

were from members of the public.  Twenty-two written responses by individuals and 

organizations/groups separate from the survey were also received and considered by the Task 

Force. 

d. Written Responses to Survey 

The Task Force’s request for written responses to its survey consisted of eight questions.  

Not every respondent answered every question. 

Question No. 1: Define Public Protection 

Nearly every response to this question elicited concerns that reflected the need for careful 

scrutiny during the attorney admissions process, to ensure ethical conduct of attorneys through 

education and through imposition of prompt discipline of unethical and incompetent 

practitioners, and, finally, to ensure that all Californians have meaningful access to justice. 

Question No. 2: Who Should Serve on the Board that Governs the State Bar? 

The Task Force received 163 responses to this question, as follows: 

Attorneys and Public Members – 66 responses 
Attorneys Only – 46 responses 
Current Composition – 26 responses 
Attorneys and Judges – 19 responses 
Attorneys, Judges and Public Members – 21 responses 
Public Members Only – 5 responses 
Litigants as Members Only – 1 response 
Individuals (non-specified) – 1 response 

Overall, responses to this question cited the need for greater attorney diversity on the 

Board, preferring selection by practice area, rather than geographic location.  Respondents 

preferred more public members with knowledge of the practice of law and not political insiders. 
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Question No. 3: How Should Board Members be Selected? 

The Task Force received 159 narrative responses to this question.  Of those that could be 

characterized as similar, the responses were broken down as follows: 

Elected – 38 responses 

Current geographic election process – 28 


  Appointed – 23 

  Combination Elected and Appointed – 29 

  Other – 9 


Question No. 4: What Qualifications Should be Required? 

The Task Force received 155 narrative responses to this question, reflecting a wide 

variety of opinion on desired qualifications as follows: 

Responses cited active membership in good standing as a desired qualification.  A variety 

of responses suggested that some length of experience varying from five to 15 years is 

additionally important.  Some respondents thought diversity in practice area or geography should 

be a consideration. 

Other desired attributes included degrees of higher learning, business experience, history 

of public service, and knowledge of the legal system. 

Question No. 5: What Size Should the Board be? 

The Task Force received 157 narrative responses in answer to this question, categorized 

as follows: 

Ten or Fewer – 41 responses 

Between 11-20 – 32 responses 

Between 15-25 – 1 response 

Twenty or more – 10 responses 

Twenty-Three (Current) – 45 responses 

No Opinion – 5 responses 
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Question No. 6: How Long Should the Terms of the Members (and the President) be? 

As with the previous question, 157 narrative responses were received, as follows: 

Members’ Terms: 

One-Two Years – 43 responses 

Three Years (Current) – 91 responses 

Four or More Years – 22 responses 

Five or More Years – 4 responses 

No Particular Time Frame – 2 responses 


President’s Term: 

One Year – 20 responses 

Two Years – 21 responses 

Three Years – 2 responses 

Indefinite – 1 response 


Question No. 7: How Should the President and Officers be Selected? 

The Task Force received 158 narrative responses, as follows: 

By Board Members – 82 responses 

By the Members of the State Bar – 35 responses 

Current Method – 26 responses 

By Appointment – 7 responses 

Other – 4 responses 


Question No 8: What Other Changes Should be Made? 

The Task Force received 151 narrative responses to this question.  Answers ranged from 

limiting focus to strictly regulatory functions of admission and discipline to increasing 

governance transparency, to increasing the number of public members, to increasing the number 

of attorney representatives, to eliminating self-regulation completely, to imposing stricter and 

more transparent discipline on errant attorneys, to lessening political influence and involvement 

in State Bar governance, to reducing the influence of local bar associations, to eliminating an 

integrated bar and increasing access to justice. 
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 e. Public Hearings 

At the two public hearings, several notable academics gave testimony, including 

Professor Robert C. Fellmeth, Executive Director of the Center for Public Interest Law at the 

University of San Diego School of Law, Professor Richard Abel, Connell Professor of Law 

Emeritus from UCLA Law School, and Toby J. Rothschild, General Counsel of the Legal Aid 

Foundation of Los Angeles.  Rodd Santomauro, Executive Director of HALT (Help Abolish 

Legal Tyranny) a Washington D.C. non-profit organization also appeared.  Seven bar 

associations sent representatives to speak.  One attorney, one former member, seven members of 

the public and the President of the Northern California Chapter of the State Bar union staff gave 

additional testimony.  

Professor Fellmeth favored a smaller, more transparent board that would be subject to 

Bagley-Keene, with certain exceptions.  Professor Fellmeth urged the Task Force to include 

public protection more explicitly in its mandate.  He suggested eliminating election of governors, 

and instead advocated for appointment of attorney members by the Supreme Court.  He 

additionally voiced support for longer terms of four years, with a two-term limit and for a three-

year presidential term, again with a two-term limit. 

Professor Abel, who authored a book that included a history of the State Bar, advocated 

an abdication of the geographic representation process.  He pointed out that the practice of law is 

specialized to a much higher degree than in the past, so that geographic representation no longer 

makes sense and is not representative of the broad spectrum of interests currently in play.  He 

instead advocated that attorney members be chosen by practice specialty or other functional 

categories.  He also pointed out the need to engage consumer members, however difficult. 
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Toby J. Rothschild reminded the Task Force that public protection at its core requires that 

priority be given not only to admissions and discipline functions, but also meaningful access to 

justice to all Californians. 

Mr. Santomauro advocated for a higher level of transparency in governance, as well as in 

imposition of discipline, for mandatory malpractice insurance, and for a greater ratio of public 

members on the Board. 

Generally, the Bar Associations questioned the basis and need for change and advocated 

for preservation of the status quo. In particular, the Bar Associations favored geographic 

representation through an election process by the attorney members of the State Bar.  The Bar 

Associations universally favored a majority of attorney board members.  However, to the extent 

these organizations recognized that an appointment process might be inevitable, the vast majority 

of Bar Associations preferred that the Supreme Court control any appointment process.   

f. Web Site Access 

All notice, agendas and information regarding the Task Force were available on the State 

Bar’s Web site at www.calbar.ca.gov. 
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III. PROPOSALS
 

A. Majority Report17 

Although Business and Professions Code, section 6001.2, is silent as to whether the Task 

Force's recommendations should include proposals for the organization of the Board or the 

manner in which its members are selected, the statute directs the Task Force “to 

take…stock…[of] what if any structural and other potential improvements might make the Bar’s 

public protection efforts as vigorous as possible.”  Below is the report of the majority of the Task 

Force members in response to this charge. 

1. Our Proposal for Governance Reform 

Before outlining the elements of our proposal, we make some preliminary observations 

about its key features. 

We support the State Bar’s traditional mode of electing attorneys to the Board, but with 

some refinements.  California’s statutory system of electing attorneys to the Board has served the 

public and the public interest well since 1927. Elections give rank-and-file members of the State 

Bar the opportunity for “buy-in.”  The right to have a voice in governance gives members a sense 

that they are invested in the mission of the Bar.  Without a broad sense of investment in the 

enterprise, it may be difficult for Bar leaders to inculcate in the state’s 225,000 lawyers the 

values of competence, ethics, duty, integrity, honesty and civility that undergird our rules of 

professional responsibility. 

We also support retaining the 23-member size of the Board, without change to the 

number of attorney members.  We have both practical and structural reasons for this.  Compared 

17 The Majority Report is approved by: Jon Streeter, Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth, 
Loren Kieve and Luis Rodriguez. 
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to other unified bar states with large memberships, we have the smallest Board.18  The minority 

of this Task Force proposes to reduce its size even further.  We oppose this idea because we need 

a sufficiently sizeable number of attorneys to populate our committees adequately.  An enormous 

volume and variety of business comes before the Board, virtually all of which has an overriding 

legal dimension.  If there is a reduction in the number of attorneys on the Board, we will be less 

effective in doing this business and ultimately in carrying out our mission. 

There has been much discussion on the Task Force of establishing an appointive system 

for selection of attorneys to the Board.  We see no need to rush into the creation of a wholly 

appointive system without concrete evidence of its superiority to elections.  None has been 

presented to date. We are nevertheless supportive of having three at-large seats filled by 

Supreme Court appointment.  These appointive seats would be a supplement to our current 

system of electing attorney members to the Board.  We believe that including three Supreme 

Court appointments to the Board would allow the value of an appointive model to be evaluated 

empirically over a period of years, and at the same time would improve the elections system by 

adding needed flexibility.19 

To minimize disruption, whatever governance changes are adopted should be 

implemented gradually.  We attach great importance to taking an incremental approach because 

18 Measured by number of members, California has by far the largest bar in the United States.  Among the states 
having unified bars, the largest five are California, Texas, Florida, Georgia, and Virginia.  By comparison to our 
board size of 23, the sizes of the governing policy boards in these other large unified bars are Georgia (155), 
Virginia (80), Florida (52), and Texas (46).  In Nevada, the only unified bar state with a board size of 15 -- which is 
what the minority of this Task Force recommends for California -- the population of active admitted attorneys is, 
10,360, approximately 5% of the number of active admitted attorneys in California. 

19 The current group of nine electoral districts is rigid. It does not easily accommodate modern demographic shifts 
in the distribution of the attorney population around the state.  Giving the Supreme Court three at-large 
appointments would allow additions to the Board’s membership based on geography, skill-set or any other 
qualifications that the Court believes should be included in the overall make-up of the Board’s membership.  These 
considerations could and presumably would change over time. 
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any governance changes adopted by the Legislature could raise separation of powers issues, as 

explained below in Section 2.a. 

With these preliminary observations in mind, our specific proposal for governance is as 

follows: 

 23 Board Members (22 plus President) 

16 lawyer members: 12 elected, one CYLA, 3 appointed 

Six public members (same appointing authorities) 

 Adopt qualification criteria applicable to both public and lawyer members

   Add new more specific conflict of interest rule to supplement existing  

   general rule (e.g. specify recusal circumstances for pending discipline  

   matters)  

Add new criteria requiring high level of familiarity and interest in Bar’s  

   work  

	 Establish new appointing authority under auspices of the Supreme Court (the 

Merit Screening Committee) for three at-large attorney appointees  

	 Create five new electoral districts for the 12 elected lawyer members -- 

reconfigure current districts based roughly on existing District Court of Appeal 

“DCA”) boundaries, and allocate as follows: District A (DCA 2), four seats; 

District B (DCAs 1 and 6), three seats; District C (DCA 4), three seats; District D 

(DCA 3) one seat; District E (DCA 5), one seat20 

20 The current CYLA seat would be retained. Thus, there would be a total of 16 attorney seats, consisting of 12 
elected attorneys, three attorneys appointed by the Supreme Court, and a CYLA representative. 
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 Terms
   Elected -- Staggered three-year terms, may not run for successive terms,  

but may be appointed to a successive term and may run again after at least  

   a one-term hiatus

   Appointed -- Staggered three-year terms, eligible for reappointment 

 Re-name the Board of Governors to the “Board of Trustees,” and re-name board 

members to “Trustees” 

 Transition: three-year phase-in to new electoral districts and new appointments, 

without requiring sitting members to resign or serve shortened terms 

As a complement to the changes outlined above, the Board should consider making a 

variety of internal governance changes by revising its “Board Book” rules.  The Board Book 

contains the Board’s internal policies and procedures.  Building on an ongoing internal 

governance improvement process that began last year, a number of Board Book changes should 

be made to bring about improved strategic continuity and improved communication and 

responsiveness -- to the public, to the Legislature, to the Governor, and to the Supreme Court.21 

One revision of these rules that we recommend for immediate adoption in the 2011 – 

2012 board year is to require a mandatory minimum number of public members assigned to the 

RAD and the MOC, each of which has a significant role in policy-making on regulatory matters.  

Specifically, we propose that (1) the RAD and MOC committees must always include at least 

40% public members and (2) that these committees each include at least one of the Supreme 

21 A governance subcommittee of the Board’s Planning Committee, appointed in the 2009 – 2010 board year, made 
a valuable start at adopting some of the changes we have in mind.  Among the internal issues that we have yet to 
address are a series of changes and refinements to the Board’s committee structure, including the following: (1) 
Changes designed to improve external messaging about the work of the Bar (hold every January meeting of the 
board in Sacramento and have “State Bar” day in conjunction with that meeting; create new Public Information and 
Outreach Committee); (2) Changes designed to improve year-to-year continuity (create new nine-member Executive 
Committee to replace the Board Operations Committee, with annual merit-based appointments; task the Planning 
Committee with continuously updating Strategic Plan and monitoring progress against same); and (3) a thorough re
examination of the role and mode of selection of the President. 
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Court appointees.22  The establishment of public member thresholds for these committees finds 

precedent in the composition of the Committee of Bar Examiners. 

The input of our public members has been extremely valuable, particularly in discussions 

of matters that touch upon overarching policy issues affecting the regulation or oversight of 

attorneys.  In recent years, State Bar presidents have often exercised their appointment 

prerogative to appoint at least 30 – 40% public members to the RAD committee.  The practice of 

staffing the RAD committee in a way that ensures ample public member participation reflects the 

high value that we place upon non-attorneys in our policy deliberations.  By adopting a 

mandatory minimum threshold for public participation on both RAD and MOC, we propose, in 

effect, to demonstrate expressly in our rules the value we place upon public members’ input.  

That, in itself, should send an important message to the public about how the State Bar does 

business.23 

22 We suggest that this change be done by revising the Board Book rules so that the organization and staffing of 
committees can be flexible enough to respond to changing needs from year-to-year.  For example, in the 2009-2010 
board year, President Miller split the RAD Committee into two separate, fully-staffed committees -- the Discipline 
Oversight Committee (“DOC”), and the Regulations and Admissions Committee (“RAC”) -- in order to handle a 
single project, the final consideration of a new set of proposed rules of ethics coming from the Rules Revision 
Commission (“RRC”).  The RAC was tasked with making recommendations to the full Board on the RRC’s 
proposed rules -- a massive piece of work that lasted the entire Board year -- while the DOC dealt with other policy 
issues that have traditionally been within the jurisdiction of RAD.  In the 2010 – 2011 Board year, after completion 
of the RRC project, President Hebert returned to the traditional committee structure, with a single RAD committee, 
eliminating the RAC.  As this example shows, there can be one-time events, one-time projects or other transient 
needs that require changes to the Board’s internal committee structure from time to time.  To meet these changing 
needs, the functional areas addressed by different committees can, and must, remain fluid.  Because the committees 
that are today known as RAD and MOC might be reorganized in the future to deal with needs that we cannot now 
predict or anticipate, it is best to leave to the Board itself the administration, in practice, of any public member 
numerical threshold on those bodies. 

23 Improvements can also be made in the transparency of how we conduct business. When the Task Force began to 
meet in the fall of 2010, its agenda included consideration of the Bagley-Keene Act’s meeting provisions in place of 
the open meeting regime that the State Bar currently follows under the statutory structure that exempts the judicial 
branch from Bagley-Keene. At the direction of the Task Force Chair, that issue is now being addressed by Board’s 
Stakeholders Committee. 
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 2. Foundational Principles Underlying Our Proposal

 a. The State Bar is a Judicial Branch Agency 

As explained by the California Supreme Court in the landmark case of In re Attorney 

Discipline System, supra, 19 Cal. 4th 582, the State Bar is organized in the judicial article of the 

California Constitution. 

Lawyers who are admitted to practice through the Bar’s admissions process are sworn in 

as officers of the court.  They are required to adhere to a disciplinary and ethical code that is 

approved and sanctioned by the Supreme Court.  Disciplinary actions of the State Bar Court are 

ultimately reviewed by the Supreme Court, which has the inherent power to discipline lawyers.  

The constitutional status of the State Bar as an organ of the Supreme Court sets the Bar apart 

from other administrative regulatory bodies in the state.  It is also counsels against reducing the 

number of attorney members on the Board or otherwise imposing structural changes that could 

reduce the effectiveness of the Board in carrying out the State Bar’s mission. 

As a judicial branch agency, the State Bar has a number of “very specialized 

characteristics…[which serve] to distinguish it from the role of the typical government official or 

agency.” Keller v. State Bar of California, supra, 496 U.S. at p. 12. The State Bar has been 

organized since its founding in 1927 as a unified bar.  In this organizational structure, bar 

membership and payment of dues is mandatory as a condition of practicing law, thus (a) bringing 

all attorneys within the Supreme Court’s licensing and disciplinary purview and (b) providing a 

source of self-funding for the Bar’s operations (the Bar does not expend taxpayer dollars).  At 

the same time, however, the State Bar has some characteristics of a voluntary association.  While 

it has mandated regulatory functions in specified areas,24 it is also carries out a variety of non-

24 Attorney Admissions (Bus. & Prof. Code, §§ 6046 – 6047, 6060 – 6067; Rules of the State Bar, Title 4); Attorney 
Discipline (Bus. & Prof. Code, §§ 6075 – 6095, Rules of the State Bar, Title 5); Member Records (Bus. & Prof. 
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regulatory functions. Some of these non-regulatory functions are mandated 25 and some are 

merely permitted,26 but all of them are closely entwined with and complementary to the Bar’s 

regulatory functions, 

The Supreme Court has always taken care to recognize the Legislature’s “authority to 

adopt measures regarding the practice of law” in this state, including the Legislature’s traditional 

practice of setting the amount of dues that attorneys must pay.  In re Attorney Discipline, supra, 

19 Cal. 4th at p. 602. But at the same time, the Court has been emphatic that it, and it alone, 

retains original and final authority over all matters that affect the State Bar’s core functions of 

admissions and discipline.  As the Court explained in In re Discipline: 

[A]lthough the State Bar originally was purely a legislative creation, its unique nature has 
been recognized by the Legislature throughout the existence of the bar.  The State Bar's 
special character further was emphasized when it became a constitutional body, placed 
within the judicial article of the California Constitution, and thus expressly acknowledged 
as an integral part of the judicial function…. [¶]…”We have described the bar as "a 
public corporation created . . . as an administrative arm of this court for the purpose of 
assisting in matters of admission and discipline of attorneys.” [Citation.] In those two 
areas, the bar's role has consistently been articulated as that of an administrative assistant 
to or adjunct of this court, which nonetheless retains its inherent judicial authority to 
disbar or suspend attorneys. [Citations.]…Thus the judicial power in disciplinary matters 
remains with this court, and was not delegated to the State Bar.’ [Citation]. 

Code, §§ 6002.1, 6064; Cal. Rules of Court, rule 9.6); Rules of Professional Conduct (Bus. & Prof. Code, §§ 6076, 
6077); Mandatory Continuing Legal Education (Bus. & Prof. Code, § 6070, Cal. Rules of Court, rule 9.31(b)); 
Client Security Fund (Bus. & Prof. Code, § 6140.5(a)); Lawyer Referral Services (Bus. & Prof. Code, § 6155); Law 
Corporations (Bus. & Prof. Code, §§ 6160-6172); Fee Arbitration (Bus. & Prof. Code, § 6200); Lawyer Assistance 
Program (Bus. & Prof. Code, § 6231(a)); Legal Specialization (Cal. Rules of Court, rule 9.35(b)); Counsel Pro Hac 
Vice (Cal. Rules of Court, rule 9.40); Certified Law Students (Cal. Rules of Court, rule 9.42); Out-of-State Attorney 
Arbitration Counsel Program (Code of Civ. Proc., § 1282.4, Cal. Rules of Court, rule 9.43(b)); Registered Foreign 
Legal Consultant (Cal. Rules of Court, rule 9.44)); and Registered In-House Counsel (Cal. Rules of Court, rule 
9.46(h).). 

25 JNE (Govt. Code, § 12011.5); IOLTA (Bus. & Prof. Code, § 6216); and Justice Gap Fund (Bus. & Prof. Code, § 
6033). 

26 Functions in Aid of Jurisprudence and Justice (Bus. & Prof. Code, § 6031) (“All matters pertaining to the 
advancement of the science of jurisprudence or to the improvement of the administration of justice”).  In practice, 
this has included such things as Access to Justice, Legislation, Sections, Elimination of Bias, Bar Relations, Bar 
Communications, California Young Lawyers Association Legal Services, Insurance and Other Benefits Programs, 
and the State Bar Foundation. 
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"[The State Bar] is not an administrative board in the ordinary sense of the phrase. It is 
sui generis. In disciplinary matters (and in many of its other functions) it proceeds as an 
arm of this court….

 (Id. at 599-600. Emphasis added.)  (See also Obrien v. Jones, supra, 23 Cal. 4th at pp. 

48-57.) 

For decades, some observers have advocated that the unified bar structure should be 

abandoned in California and that the Bar should be stripped to its core functions of admission 

and discipline. The Task Force does not operate in a vacuum on this issue. It has the benefit of 

the Final Report of the Commission on the Future of the Legal Profession and the State Bar of 

California (April 1995) (“CFLP Report”), which represented the culmination of nearly two years 

of study and analysis by a commission of 30 diverse people brought together by four different 

appointing authorities who were charged in 1995 with considering the future of the legal 

profession in California over the next 25 years. After gathering extensive input from eight focus 

groups, holding four public hearings, conducting a survey in conjunction with the Rand 

Corporation, taking submissions from dozens of experts, and studying “a mountain of available 

literature,” as well as doing a review of the governing structures of the bar associations of the 

other 49 states and six other professions in California, the CFLP Report recommended retention 

of the unified bar in California. 

Opposition to the unified bar in California has been muted in recent years, but it persists 

among some of the most stalwart critics.  The reasons for the opposition have varied, but a focal 

point of criticism has often been the Bar’s alleged involvement in taking positions on issues that 

are viewed by some as political or ideological.  The decisions in Keller v. State Bar, supra, 496 

U.S. 1, and Brosterhous v. State Bar, supra, and the spin-off of the State Bar Conference of 

Delegates in 2002, have largely mooted that issue.  Another focal point of criticism has been the 
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discipline system.  When Governor Wilson vetoed the State Bar’s fee bill in 1998, which 

threatened the Bar’s ability to investigate and pursue disciplinary complaints, the issue of 

whether the Court retained ultimate control over the Bar came into sharp focus in In re Attorney 

Discipline System, supra, 19 Cal. 4th 582. In that case, leading opponents of the unified bar 

suggested that the Court should transfer all discipline-related functions out of the Bar and house 

them in the Administrative Office of the Courts.  (Id. at 616, note 20.) The idea was to move all 

responsibility for discipline wholly outside the Bar, which would have left the Legislature free to 

restructure what remained of the Bar without regard to separation of powers issues.  The Court 

firmly rejected this suggestion and made very clear that its decision -- which authorized the Bar 

to charge a fee necessary to run the discipline system, despite Governor Wilson’s veto -- was not 

to be read as “favor[ing] the transfer of the discipline system” to another agency. (Id.) 

b. 	 The Board of Governors has an Important Policy-Making Role as an 
Adjunct to the Supreme Court, but it Does Not Have a Direct Role in 
Either the Admission or Discipline of Individual Attorneys and the 
Supreme Court Retains Plenary Authority Over Everything It Does 

The Board has a crucially important role in policy-making, oversees the administration of 

rules that have been established and approved by the Supreme Court -- such as the rules of 

professional responsibility, and the rules governing admission to practice -- and as a practical 

matter has the final decision-making role on most matters that come before it.  But in truth, its 

powers and its function are more limited than are popularly understood.  The State Bar has no 

authority to grant licenses or impose discipline, and it has “[n]o delegated power to adopt rules 

of ethics or other enactments regulating the profession or practice of law.”  Although the Bar 

does have a key advisory role to the Supreme Court, it does not have the “law-making” authority 

or function of a regulatory agency. 
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The Board, as the governing board of the State Bar, is a policy-making and administrative 

body whose role is to make recommendations to the Supreme Court based on the specialized 

knowledge of its members and their depth of experience with the legal profession, and then to 

carry out policies that the Supreme Court approves and adopts.  The Supreme Court retains 

plenary authority to revise, substitute its judgment for, add to, or reject anything that the Board 

does. As the United States Supreme Court aptly put it in the Keller case, the State Bar “was 

created, not to participate in government of the State, but to provide specialized professional 

advice to those with ultimate responsibility of governing the legal profession.” 

Close examination of the two areas that are commonly understood to be core “regulatory” 

functions of the Bar -- admissions and discipline -- provides a helpful illustration of this point.  

In admissions, the Board does not determine which individual applicants are eligible to sit for the 

bar exam or who is eligible for admission.  That responsibility is, by statute, the sole province of 

the Committee of Bar Examiners (the “CBE”), which has power to administer the bar 

examination and to certify who has “fulfilled the requirements for admission to practice law.”27 

Upon the CBE’s certification, the Supreme Court determines who is to be admitted.28  The Board 

has no role in that process. Although the Board is not involved in individual admissions 

decisions, it does have a wide range of policy-making responsibility for the CBE’s operations.29 

Similarly, in the area of discipline, the Board does not adjudicate individual discipline 

cases or impose discipline.  This is contrary to some perceptions, but those perceptions tend to be 

27 See Bus. & Prof. Code, § 6046. The CBE is a 19-member committee. Id. Its membership is composed of nine 
public members (with three each appointed by the Senate Rules, the Speaker of the Assembly, and the Governor) 
and ten members who are either lawyers of judges appointed by the Board.  Id. 

28 See Bus. & Prof. Code, § 6064. 

29 See, e.g., Bus. & Prof. Code, § 6047 (“Subject to the approval of the board, the examining committee may adopt 
such reasonable rules and regulations as may be necessary or advisable for the purpose of making effective the 
qualifications [for admission]”); see also, e.g., Bus. & Prof. Code, § 6063 (fees charged to applicants for admission 
set by the Board). 
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dated. For many years, the Board did have a direct role in the area of discipline.  Until 1965, the 

Board acted as the final adjudicator of attorney discipline cases in California, reviewing findings 

of fact, conclusions of law, and disciplinary recommendations of local administrative 

committees, generally through local bar associations.  The Board appointed the members of these 

committees, made the final recommendations for suspension or disbarment, and directly 

exercised power to impose lesser sanctions in cases involving minor misconduct.  Public member 

representation in the work of the State Bar began in the era of this discipline system.  By statute, 

the Board was required to appoint public members to local disciplinary committees.  

In 1979, after a period of transition during which a variety of adjudicatory bodies were 

created within the State Bar to hold hearings and carry out decision-making functions on 

regulatory matters collateral to discipline, virtually all adjudicative functions were consolidated 

within a new State Bar Court having general jurisdiction over attorney discipline and other 

regulatory matters.  The State Bar Court was organized then, roughly as it is today, into a 

Hearing Panels and a Review Department.  Adjudication in this system continued to be carried 

out by volunteers, mostly attorneys appointed by the Board and serving part time.  State Bar 

Court recommendations were reviewable, not by the Board, but by the Supreme Court.  The 

requirement of public member representation was carried over from the local committee system.  

By statute, the Board was required to appoint public members to the State Bar Court, both at the 

Hearing Panel and Review Department levels. 

A critical change took place in 1989, when the Board’s role in appointing part-time 

volunteer judges to the State Bar Court ended.  At that point, the Legislature created a system in 

which full-time professional State Bar Court judges appointed by the Supreme Court preside 
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over discipline cases.30  Much credit for the establishment of a system of professional discipline 

adjudication goes to Professor Robert C. Fellmeth, who was appointed by the Supreme Court in 

1987 to be the State Bar’s Discipline Monitor. Over the course of several years’ work, Professor 

Fellmeth issued a series of lengthy reports.  Professor Fellmeth’s core critique -- that any system 

in which attorneys control their own discipline system will always be suspect in the public mind 

-- was well-supported in these reports by detailed factual findings.31 

The result was the creation of this country’s first -- and to this day only -- specialized 

discipline court system.  In his final report as Discipline Monitor, Professor Fellmeth lauded the 

creation of a full-time, professional State Bar Court as a signal achievement.  He pointed to 

evidence drawn from surveys of public perception and concluded that “the public’s confidence in 

[the State Bar Court], which does not consist of possible colleagues of the accused, has increased 

markedly by any number of measures.”  Citing dramatically improved processing of discipline 

cases, increased uniformity of decision-making, and greater confidence reposed in the discipline 

system by the Supreme Court -- as shown by the Court’s willingness to give the State Bar 

Court’s decisions a high degree of finality -- Professor Fellmeth said that he knew of “no 

precedent anywhere in the nation which can approach the dramatic turnaround achieved from 

1987 to 1991.” We concur with that assessment.  By comparison to the pre-1989 era, his point 

remains valid today. 

30 Today, State Bar Court judges are appointed on a shared basis by the Supreme Court, the Legislature and the 
Governor.  Another notable change has been that public member representation in State Bar Court decision-making 
process has been eliminated.  In the early years of this new system of professional State Bar Court judges, there 
remained a requirement of public member representation. The Legislature eliminated the requirement that there be a 
public member of the Review Department in 2000, see Obrien v. Jones, 23 Cal. 4th 40, presumably because the job 
of a review judge is so inherently legal in nature that the quality and reliability of decision-making requires legal 
training. 

31 The submissions that Professor Fellmeth has submitted in connection with the work of this Task Force, by 
contrast, have been markedly rhetorical.  See e.g., Letter from Robert C. Fellmeth to Hon. Mike Fueur and Hon. 
Ellen Corbett (July 2, 2010), at 3 (referring to “tribal rules” by which members of a profession operate); Id. at 4 
(describing that State Bar as a “medieval guild”). 
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Although the Board no longer has a direct role in the adjudication and imposition of 

discipline in individual cases, it does nominate, oversee, and monitor the Chief Trial Counsel.  

The Board’s responsibilities in this regard are dynamic and its policy-making role with respect to 

discipline prosecution necessarily evolves over time in response to events.  While it is always 

incumbent on the Board to discharge this aspect of its mission in a way that meets the most 

exacting standards of public protection, to place things in perspective we would point out that, 

with creation of the modern State Bar Court, dramatic structural changes to the State Bar have 

already been adopted in response concerns about a public perception that lawyers cannot be 

trusted to “regulate themselves.”  The demonstrated willingness of the Board to listen carefully 

to critics, to engage in self-examination and adopt important changes after thoughtful 

deliberation, is, in and of itself, a reason to adopt the incremental approach to governance change 

that the majority recommends.32  We view the proceedings of this Task Force yet another stage 

in an ongoing process of ensuring that the Bar, as an institution, is focused on the interests of its 

most important stakeholders -- the citizens of the State of California. 

3. The Minority’s 100% Appointment Model 

A minority of the members of this Task Force recommend elimination of the 

longstanding practice of electing attorneys to the Board and substituting in its place a process by 

which the Supreme Court would appoint all of the attorney members.  This proposal would also 

reduce the number of attorney members from 16 to nine, effectively lowering the ratio of 

32 One example is the Board’s September 2010 vote to recommend a set of changes to the Rules of Procedure of the 
State Bar that were designed to streamline the adjudication of cases before the State Bar Court, including the 
adoption of new rules of evidence drawn from the Administrative Procedure Act.  These recommended rule changes 
were adopted after an extensive process of vetting, close coordination with the State Bar Court, and consultation 
with affected stakeholders.  The fact that the Board took great care to examine the proposed revisions at length has 
nothing to do with whether, as the minority puts it, “change is hard.”  It has everything to do with fair, thorough and 
careful deliberation. Without going into the details concerning each of the votes on the policy matters mentioned in 
the Bill Analysis to AB 2764 -- such as, for example, the matter of professional malpractice insurance disclosure -- 
suffice it to say the process of constant re-examination in order to bring about improvements in policy is ongoing in 
many areas. 

41 

137

http:recommends.32


 

 

 

 

 

 

 

attorneys to non-attorneys on the Board.  Because of the core emphasis in this proposed model of 

governance on appointments rather than elections for attorney members, we refer to it as the 

"100% appointment model." 

Those who support the 100% appointment model have emphasized that elimination of 

attorney elections would address a perception that attorney members of the Board have voted in 

allegiance with their local bar communities, rather than in the service of the public interest.  In 

this view, increasing the voting clout of public members on the Board -- which is what lowering 

the ratio of public members to attorney will do -- would mitigate concerns that attorney members 

of the Board are self-interested and cannot be trusted to safeguard the interests of the public. 

We respectfully submit that these arguments are misguided. 

First, the State Bar has used elections to select attorney members of the Board since 

1927, and at no point in all these years has anyone seriously suggested that the electoral system 

ought to be abandoned -- until now.  Strong proof is required if members of the State Bar are to 

be stripped of any right to have a voice in their own governance.  No such proof has been 

presented in the record before the Task Force, and the minority does not and cannot cite any.  We 

received no meaningful evidence, as opposed to anecdote and repeated assertions of a 

perception, that the method of selecting Board members inadequately serves the public interest.  

When we actually examined Board’s voting patterns on all the items listed in the Bill Analysis to 

AB 2764, we found attorney members and public members of the Board on both sides in 

virtually every instance, regardless of where local bars stood.  Most of these matters involved 

policy disagreements in which both sides took the view that they were voting in the interest of 

public protection. All of them involved close policy judgments on which reasonable minds 

could disagree. 
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Second, the 100% appointment model presents substantial risks to judicial independence.  

It is unrealistic to expect that the Supreme Court can make nine appointments – nearly two thirds 

of the Board’s membership, with the reduction in board size proposed by the minority – without 

exposure to pressures emanating from the political branches.  Particularly nowadays with the 

courts frequently coming under budgetary and other criticism from the political branches, the 

100% appointment model is ripe for politicization.  The Supreme Court runs the risk of being 

drawn into policy-level controversies at the State Bar that, in its current arms-length oversight 

role, do not touch it, or that touch it only remotely.  While we do not categorically oppose using 

appointments as an element of the Board selection process for attorneys, we do believe that 

replacing elections wholesale with Supreme Court appointments is both unwarranted and unwise. 

Third, the 100% appointment model would lack the transparency and openness of an 

electoral process. An appointment system, which by its very nature would not be open, may 

favor candidates who have advantageous connections to the selection committee, to the 

detriment of qualified "outsiders" who can bring a fresh and open perspective to the Board.  By 

the same token, the 100% appointment model could result in substantial sacrifices of diversity, 

not only in terms of conventional markers of diversity, but also in more nuanced areas of thought 

and experience. The current composition of the Board is remarkable for its rich diversity, 

defined broadly, with many practice area specialties, geographic areas, and experience levels 

included in the membership mix.  This diversity came about as a direct result of the electoral 

process. We have no doubt that the Court could hand-pick a strong and impressive group, but in 

our view it would be difficult to replicate the multifaceted diversity that has come out about 

through elections, particularly in the areas of background, practice area and point of view.33 

33 We note that the minority advocates adding to the mix a seat on the Board for attorneys who are licensed by the 
State Bar but who practice outside of California. We find that point to be a curious one, since the minority also 
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Fourth, we do not see any nexus between the 100% appointment model and the issues of 

public protection that that proposal is ostensibly designed to address.  No matter how public 

protection is defined, none of the proponents of the 100% appointment model have been able to 

explain how or why nine attorneys selected for Board service by the Supreme Court might vote 

or handle policy issues differently than nine attorneys selected for Board service by election.  

This highlights a basic flaw in the rationale for the 100% appointment model.  That model rests 

on the idea that elected lawyers come with some kind of bias or perceived bias that appointed 

attorney Board members would not have.  But the only bias anyone has pointed out -- an alleged 

bias toward local bar associations -- would be no less operative for appointed attorneys, most if 

not all of whom would likely come with distinguished records of local community service, 

including bar association service. 

Fifth, and finally, the minority’s insistence that the State Bar should be treated like any 

other state agency misapprehends the Bar’s constitutional status.  The Bar is neither an executive 

branch agency nor “like any other state agency.”  Under the state constitution, it is an integral 

part of the judicial branch. That has profound implications. It means, among other things, that 

facile comparisons to other agencies are misplaced.  The Bar is sui generis as an agency, and is 

not remotely comparable to the Public Utilities Commission, the Department of Insurance, or 

any of the other regulatory entities that the minority casually mentions.  Elsewhere around the 

country, no other state with a unified bar structure has done what the minority is proposing here.  

The only examples of bar governance bodies on which public members serve in equivalent or 

claims to be concerned about members of the Board viewing themselves as having some specific “constituency.”  
Putting to one aide the internal conflict in the minority’s logic, we agree with them that the perspective of an out-of
state attorney would be a valuable addition to the membership on the Board.  We would simply point out that, in our 
proposed plan for governance change, out-of-state status is one of a number of diversity considerations that the 
Supreme Court could take into account in selecting its three appointed members.  Thus, this issue points up one of 
the advantages of our proposed plan.  It will add flexibility, without any fundamental restructuring of the Bar’s 
traditional system of district-based elections. 
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higher numbers as compared to California are attorney discipline oversight committees or panels 

that have a direct role in the adjudication or imposition of discipline.  In California, the Board 

has no such disciplinary role. It is purely a policy board.34

 4. Conclusion 

Much of the debate on this Task Force, at its core, boils down to a difference between, on 

the one hand, those who view the State Bar as a regulatory agency with a mission that is 

narrowly focused on attorney discipline, which leads them to want to structure the governance 

model of the Bar in a way that mirrors discipline oversight bodies in other states -- a setting 

where significant levels of public member participation are common -- and, on the other hand, 

those who see the State Bar as policy-making body, an adjunct to the Supreme Court, with a 

mission that includes a variety of important priorities, including not just discipline but also such 

things as helping to promote access to justice for all. 

We in the majority take the broader view.  The minority appears to take the narrower 

view. The first hint of this divergence in our views came when, during our deliberations, some 

members of the minority began to declare that they believe the Bar should be broken up, so that 

it can be charged solely and exclusively with attending to discipline and other regulatory 

functions, with all “trade association” functions spun off to a voluntary bar.  This line of 

criticism is familiar.  In his veto of the State Bar’s 1998 fee bill, Governor Wilson criticized the 

Bar for being political and questioned whether the unified bar structure should be retained.  In 

2009, Governor Schwarzenegger echoed many of the same criticisms.  If one takes the view that 

34 Among the group of 13 bars with “hybrid integrated models” -- which is the closest comparison to ours -- there 
are only two other bars in which the policy-making board has any public member representation at all, and in those 
bars it is de minimis. Wisconsin’s 50-member Board of Governors includes three lay members appointed by the 
Wisconsin Supreme Court.  And Washington D.C.’s 23-member Board includes three non-voting lay members. 
Thus, California already provides far more public member representation on its State Bar policy board than any 
comparable bars do. 
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the State Bar’s activities outside of admissions and discipline are nothing but a distraction, a 

strong dislike for our unified bar structure is predictable. 

In all unified bar states, it is necessary to strike a balance between regulatory activities 

and non-regulatory activities. Indeed, by its terms, Business and Professions Code, section 

6001.2 -- which not only set up this Task Force, but at the same time directed us to create a 

Temporary Emergency Legal Services Voluntary Assistance Option setting aside monies to help 

fund legal assistance programs -- recognizes the importance of finding a fair and appropriate way 

to strike that balance. In doing so, we see no conflict or tension between the core regulatory goal 

of public protection and the closely related non-regulatory goal of promoting the fair 

administration of justice.  We also categorically reject the premise that any member of the Board, 

by virtue of his or her mode of selection, is less dedicated to public protection that any other 

member.  Because vigorously working to ensure access to justice for those who cannot afford 

legal services is but an aspect of our public protection mission, we believe that the real dividing 

line between the majority and the minority is, at bottom, whether one ultimately favors or 

opposes a unified bar. 

In its report, the minority now openly favors disunification and makes a governance 

proposal that is designed to put the Bar on that path.  It suggests that over the next two years this 

Task Force should “evaluate” and determine whether to retain the unified structure of the State 

Bar, while at the same time “regardless of that finding” should devise a plan to bring 

disunification about. We find it hard to see what there is to evaluate if the result is pre-ordained.  

By seeking disunification, the minority wishes to take up an old cause that long ago lost 

whatever force it once had. The creation of our current State Bar Court system answered any 

argument about attorneys being in charge of regulating themselves, and the Keller line of cases 
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defused the attacks of those who sought to portray the Bar as political in nature.  The time and 

energy of this Task Force over the remainder of its term would be better spent on other matters.  

The issue of unification has been studied enough over the years and the Supreme Court has 

shown no appetite for it. We are concerned that the minority’s interest in re-visiting the topic is 

an open invitation for constitutional conflict. 

We say this mindful of our statutory charge, which is to “take…stock…[of] what if any 

structural and other potential improvements might make the Bar’s public protection efforts as 

vigorous as possible.” We do not see dismantling the unified State Bar as an improvement.  

Converting the Bar into “just another agency” would have the effect of diminishing its stature 

and effectiveness as an enforcement body.  It would also undermine the delivery of many 

services that complement our discipline system (such as continuing legal education), not to 

mention damage our ability to promote the fair administration of justice.  Instead of destroying 

the Bar as we know it, the approach recommended by the majority is to retain the existing 

unified structure of the Bar, while improving it.  Going forward, the Task Force should set an 

agenda for its final report that focuses not on disunification, but on further governance changes 

that are directly tied to discharging the Bar’s mission, broadly defined.  Unlike the minority, we 

have no pre-ordained result in mind for the final report -- other than to use the work of this Task 

Force to strengthen the Bar’s ability to carry out all of our mission-critical priorities in the 

service of public protection, without favoring one over the other. 
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B. Minority Report35 

The State Bar should be governed by a smaller, all-appointed Board, along with the 

following structural and other governance changes.   

1. Proposed Change to the State Bar’s Statutory Charge 

The existing statutory charge of the Board does not mention or refer to public protection.  

There should be no question in the minds of the members of the Bar, or the public, that 

protection of the public is the Board’s highest priority.  To that end, we recommend revising 

existing Business and Professions Code, section 6031(a) to read as follows:   

“Protection of the public and improving the quality of legal services available 
to the people of this State shall be the highest priority for the board in 
exercising its licensing, regulatory and disciplinary functions. The board 
may aid in all matters pertaining to the advancement of the science of 
jurisprudence or to the improvement of the administration of justice, 
including, but not by way of limitation, all matters that may advance the 
professional interests of the members of the State Bar and such matters as 
concern the relations of the bar with the public.  Whenever protection of the 
public is inconsistent with other interests sought to be promoted, the 
protection of the public shall be paramount.” 

2. Composition of the Board 

The number of Board members should be reduced from 23 to 15, nine of whom should be 

attorney members, with no seats reserved for any specific constituent group, and six of whom 

should be public members.  There is no justification for maintaining the current dominance of 

professional over public members. As noted above (this Report, supra, Section II.E. at p. 15), 

none of the eight major professional boards studied by the task force -- for doctors, dentists, 

accountants, architects, engineers, pharmacists, nurses, or psychologists -- requires more than 15 

members to effectively govern its licensees.  During the course of our meetings and public 

hearings, we heard no reason why attorneys or their profession are so unique that the Bar’s 

35 The All-Appointed Proposal is approved by: William Hebert, Dennis Mangers, Jeannine English and Michael 
Tenenbaum. 
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oversight Board should be so top heavy with its own members.  We also heard no reason why the 

Board needs 23 members to operate.  There is no evidence that governance of the Bar is any 

more complex than the governance of executive branch agencies, all of which have far fewer 

Board members.   

We are recommending that the make-up of the Board continue to allow for a majority of 

professional members.  The State Bar is the administrative arm of the Supreme Court, which is a 

separate and co-equal branch of government.  The Supreme Court exercises plenary authority 

over the admission, regulation and discipline of attorneys.  (See Obrien v. Jones, supra, 23 

Cal.4th 40; In re Attorney Discipline System, supra, 19 Cal.4th 582.) We see no need to risk 

violating the separation of powers doctrine by insisting on a majority public member Board; nor 

do we wish to run the risk of politicizing the admission, regulation and discipline of attorneys by 

taking control over the State Bar away from the Court and placing it in the hands of the other 

branches. To avoid a clash among the separate branches of government, we recommend that the 

Supreme Court maintain its constitutionally mandated control over the State Bar.   

3. Manner of Selection 

We recommend that election of professional members by district be abolished and that all 

professional members of the Board be appointed by the Supreme Court.  The Supreme Court can 

establish its own criteria, but we think at a minimum the professional members should be active 

members of the Bar of this State.  We do not recommend any changes to the selection and 

appointment process for the six public members of the Board.   

We make this recommendation of appointment of lawyer members because there does 

not appear to be any compelling reason to keep the State Bar as the only major professional 

oversight body in California that continues to have professionals elected by their peers as 
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opposed to an appropriate mix of appointed professionals and public members.  No one would 

recommend that members of the Public Utilities Commission be elected from among members of 

the utilities industry; nor would anyone recommend that the insurance commissioner be elected 

only by members of the insurance industry.  Election of the Board’s professional members by 

other professionals places in jeopardy the principal charge of the State Bar, which is protection 

of the public, not protection of the licensed members.   

Election by districts merely serves to compound the opportunities for mischief on the 

Board. Lawyers who are elected from a geographic area by their peers will tend to view 

themselves as representing lawyer constituents in their respective districts.  As discussed above, 

the legislative analysis that led to the formation of the Task Force suggested that the legislature 

perceives that election by district has given rise to decisions by the Board that did not advance 

the Bar’s public protection mission, and that local bars have exerted undue pressure on the 

members of the Board who were elected from the district in which the local bar is located.   

In the public hearings, we heard testimony from some local bar leaders who advocated adding 

seats on the Board from their cities or counties.  (See e.g., Task Force Record 55, Official 

Transcript of January 20, 2011 Los Angeles Public Hearing, Testimony of Seymour Amster, 

President, San Fernando Valley Bar Association, pp. 150-152.)  There is a perception among 

lawyers and local bar leaders alike that the lawyers on the Board who are elected from their 

districts give voice in the governance of the Bar to the concerns of the lawyers who reside in 

their districts. But the concerns of lawyers in one part of the state or another, and whether 

lawyers in different parts of the State have interests that diverge from each other, is irrelevant to 

the work of the Board. Clients in all parts of the State have a uniform interest in a strong 

50 

146



 

   

 

 

 

 

 

 

 

 

enforcement agency to regulate the behavior of lawyers.  Elections by district do not cultivate a 

Board membership that has the interest of the public at heart. 

Even if the pressures to vote the interests of lawyer members over the interests of the 

public are subtle and difficult to detect, these pressures should be rooted out.  The only way we 

can see to eliminate actual bias on the part of Board members, or the perception among members 

of the public of Board bias, is to abolish elections by district.   

Elections by district also preclude the participation on the Bar’s governing body of 

qualified, out-of-state residents who are members of the Bar in good standing.  We think it is 

time that out-of-state residents be given the chance to serve on the Bar Board.  When out-of-state 

attorneys have challenged the requirement that members must be residents of the state to be 

eligible for election, their challenges have been rebuffed.  (See Hoffman v. State Bar of 

California (2003) 113 Cal.App.4th 630.) But the Court of Appeal recognized that it might be 

time to revisit this parochial requirement.  In Hoffman, the Court of Appeal concluded:   

Hoffman's assault on sections 6015 and 6018 poses interesting policy 
questions concerning the continued wisdom of the in-state principal office 
requirement, particularly given the realities of modern transportation and 
communication practices that encourage multijurisdictional practice of the 
law. We can contemplate a day when the State Bar's multijurisdictional task 
force, some other committee of the State Bar, the Board or the Legislature 
itself takes up the issue and puts it to rigorous examination.  This is as it 
should be. But we are not obliged, under the California Constitution, to 
compel the State Bar to abandon the requirement. 

(Hoffman, 113 Cal.App.4th at p.655.) 

Over 16,500 active members of the Bar reside outside of California.  In this age of 

multijurisdictional practice and modern transportation, there is no reason they should be 

precluded from serving on the Board.  We think it is time that the Legislature take up this issue 

and resolve it in favor of permitting non-resident lawyers to serve on the Board. 
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We believe that both the current 17-to-six ratio of professionals-to-public members and 

the manner by which the attorney members are elected by local constituencies will continue to 

cause the public and their legislative representatives to question whether the Bar is truly devoted 

to the to the protection of the public or the protection and welfare of its own members.  

Abolishing election of professional members by district should alleviate these concerns. 

4. Merit Screening Committee 

The Supreme Court may wish to delegate the task of selecting the nine professional 

members to the State Bar Board to another body.  We would recommend that any legislation 

granting the Supreme Court the power to appoint the professional members to the Board should 

grant the Supreme Court the option of creating an applicant screening committee, which we have 

called a Merit Screening Committee (“MSC”).  The MSC would solicit and receive written 

applications, vet the applications, interview a subset of facially qualified applicants, and send the 

names of at least three qualified applicants to the Supreme Court, from which it would select one 

applicant for each vacancy on the Board.  Any legislation should provide that the Supreme Court 

may adopt rules to establish and populate the MSC and that the members of the MSC would 

serve at the pleasure of the Supreme Court.  While we do not believe it is our place to prescribe 

the selection criteria to be adopted by the Court, our expectation would be that appointees will be 

screened and chosen for (a) their understanding of and focus on the core functions of the State 

Bar, and (b) their independence of thought.  Under our proposal, the Court will be afforded the 

ability to select members of the MSC from a broad cross-section of the community, including 

members of the legal profession, the judiciary and the general public. 
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5. Title of Members 

We recommend changing the name of the Board from “Board of Governors” to “Board of 

Trustees.”  The elitist tone of the word “Governor” makes the Board appear somewhat 

pretentious and seem less accessible than a democratic institution ought to be.  While some 

might think this a superficial change, if done in the context of broader reform, we believe it 

would appear consistent and appropriate.   

6. Lawyer Members’ Terms of Service 

Lawyer members should serve three-year terms, but upon application to the Supreme 

Court at the end of a three-year term, they could be re-appointed for one or more successive 

three-year terms.  Thus, the Supreme Court would retain authority to re-appoint an attorney 

member on the same bases as public members may now be re-appointed.  This re-appointment of 

attorney members for multiple terms should give the Bar continuity of governance, which it now 

lacks, when four of the attorney members leave each year after serving only three years, and five 

new members join each year.  In the experience of many on the Board, the new members 

typically have little idea what the State Bar does, and there is a long and steep learning curve 

before they become effective Board members.  Extending the terms of attorney members gives 

them parity with public members, who can be re-appointed for multiple terms.  Possible 

extension of the lawyer members’ terms should permit the Bar Board to focus on long-range 

strategic planning for the organization.   

The terms of the lawyer members should be staggered so that the entire Board, or even a 

majority, does not leave office in the same year.  
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7. Separate Oath of Office 

All members of the Board should take a separate oath that is specifically tailored to the 

responsibilities of this office, and which would make public protection a priority in fulfilling 

their duties. 

8. Manner of Selection of the President and Term of Office 

Having a full-blown campaign among third year lawyer members for the Presidency is an 

unnecessary distraction from the important work of the organization.  The President should be 

appointed by the Supreme Court from among the Board members who have served at least two 

years and who apply to the Supreme Court for the position.  The term of the President should be 

one year, but upon application, the Supreme Court could re-appoint him or her.   

9. New Ethics Legal Education Offerings by the Bar 

The Bar should offer 25 hours of free continuing legal education (“CLE”) on the subject 

of ethics. This should be institutionalized as soon as possible as one of the strong signals that the 

Board is responding to the shocking conduct of some unscrupulous attorneys in the recent 

mortgage scandal. This, of course, needs to be done in the context of an unmistakably strong 

disciplinary response to those found guilty of misconduct, so that the CLE offerings are seen as a 

proactive element of a larger response.   

10. Adoption of the Bagley-Keene Open Meeting Act 

There is no justification for the State Bar to exempt itself from Bagley-Keene.  We 

recommend adoption by Board rule or otherwise substantially all of the requirements of Bagley-

Keene. 

Some on the Task Force and on the Board have suggested minor modifications to Bagley-

Keene to tailor its provisions to the realities of how the Board functions.  We should adopt 
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Bagley-Keene with as few exceptions as possible and with an easily defensible rationale for each 

variance so the Bar is not accused of adopting Bagley-Keene “light.” 

11. Unified Bar 

We believe that the current unified Bar may not be the appropriate structure to enhance 

public protection or improve the quality of legal services.  Therefore, the Task Force should be 

directed, by the Legislature and Governor, to evaluate whether the unified Bar advances public 

protection, report its conclusions, and regardless of its conclusions to submit to the Legislature, 

Governor and the Supreme Court by May 15, 2013, a work plan, with concrete steps and a two-

year timeline for dis-unifying the Bar into (a) a separate regulatory agency supported by 

mandatory dues, and (b) a separate voluntary trade association.   

We make this recommendation because the issue of an integrated Bar may take more 

time and discussion to address than our current deadline permits.  It may be that it is impossible 

to be seen as credible watchdogs for the public if regulatory and disciplinary functions continue 

to be inextricably intertwined with traditional trade association functions.  To date, no one on the 

Task Force or the Board has made a credible case for why attorneys should be the only 

California professionals who operate in this fashion.  Advocacy for legislative objectives of the 

profession, services for members such as group insurance, travel, etc., should be provided by a 

separate trade association funded by the voluntary contributions of participating members.   

12. Summary 

We understand that change is difficult and sometimes a case can be made for incremental 

change. But how long it should change take when virtually every other profession in the State 

has either done these things voluntarily or otherwise with no discernable negative consequences? 

Those who want to maintain the status quo, or to advocate for cosmetic changes under the guise 
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that it must be “incremental,” and those who want to preserve a system of any lawyer-elections 

by district, when no other professional regulatory body is composed this way, bear the burden of 

proof that lawyers are different and should be treated differently from every other profession in 

our state. Preserving elections of some members, while providing for the appointment of just a 

few, does not address the perception of lawyer protectionism by a super-majority lawyer Board.  

We therefore respectfully recommend that the legislature incorporate our 

recommendations into the State Bar’s 2012 dues bill, and that the Governor sign the bill into law 

in order to begin the process of implementing these changes immediately.   
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IV. TRANSITION PROCESS--REPORT OF REDISTRICTING CONSULTANT
 

A. Introduction 

Pursuant to Business and Professions Code, section 6001.2, subdivision (b), the Task 

Force is charged with making recommendations for enhancing and ensuring that public 

protection is the highest priority in the licensing, regulation and discipline of attorneys.   

Currently the Board is made up of 23 members, including: 


 One Governor elected as President; 


 15 attorney member Governors elected by district; 


 One attorney member Governor elected by CYLA; 


 Four public members appointed by the Governor; and 


 Two public members appointed by the Legislature. 


Two proposals are currently before the Task Force for changing the make-up of the 

Board: 

1) Majority Report –The Majority Report would eliminate 15 attorney member 

Governors elected by district. It would add 12 attorney member Governors 

elected by new multi-member districts and three attorney member Governors 

appointed by the Supreme Court. The result would be a 23 member board with 16 

attorney members, six public members and one President. 

2) Minority Report –The Minority Report would eliminate 15 attorney member 

Governors elected by district, one attorney member Governor elected by CYLA 

and one Governor elected as President.  It would add nine attorney member 

Governors appointed by the Supreme Court.  The result would be a 15 member 
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board with nine attorney members and six public members.  The Supreme Court 

would appoint one of these 15 members to act as President. 

B. 	 Framework of Analysis 

The purpose of this analysis is not to make any conclusions about the desirability of 

either proposal. Rather, the purpose is to highlight the transition issues and options.   

Pursuant to Board direction, this analysis is limited to a three-year transition period with 

no existing member’s terms shortened.  This analysis is not comprehensive of every possibility 

but rather provides a framework to allow the Task Force to confront tradeoffs. 

The analysis focuses on four measures: 

1) Attorney-Public Ratio: One of the considerations before the Task Force is the ideal 

ratio of attorney-to-public Governors. The analysis provides information on what that 

ratio would be before, during and after a transition.  Currently 26 - 30% of Governors 

are public, depending on the President 

2) Existing Governors:  Another consideration is whether the terms of existing 

Governors should be shortened. Under a three-year transition period no Governors 

would have their term shortened. 

3) Equal Representation: The current district boundaries are configured with emphasis 

on providing attorney members equal representation.  The analysis examines how the 

proposals would impact the equality of representation.  

4) Deferral: Deferral is when a constituent has their vote for a particular office delayed. 

For example, when a voter is moved from a district that is due to vote in 2011 and is 

then moved into a district that does not vote until 2012, they are said to have been 

deferred. 
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C. Majority Report 

The Majority Report eliminates the 15 district elected attorney member positions and 

replaces them with 12 elected attorney member positions from new districts and three appointed 

attorney members.  The report outlines a specific three-year transition process and rules for 

shifting from the current to the new districts.   

1. Three-Year Transition 

The transition rules are based on where the current Governor is practicing when their 

term expires and thus cannot be perfectly modeled for future years.  However, based on the 

current Governors and district boundaries, the most likely sequence for adding the new elected 

attorney member Governors would be:  

Source Year 1 Year 2 Year 3 Total 
New District A 1 2 1 4 
New District C 2 1 3 
New District B 2 1 3 
New District D 1 1 
New District E 1 1 
Appointed 1 2 3 
Total 5 5 5 15 

It is noteworthy that the result would be an equal number of new members each year, 

though the ratio of appointed to elected attorney members added would vary.  It is also 

noteworthy that some multi-member districts would elect multiple members in one year and 

none in other years. The proposal does an effective job of minimizing any additional inequity 

issues during the transition period. No attorney Governors would have their terms shortened. 

The public member portion of the BOG would remain unchanged at 26% - 30%. 

59 

155



 

 
 

 
 

 

 

 

 Board Make-Up Year 0 Year 1 Year 2 Year 3 

Total 23 23 23 23 

President 

Elected 1 1 1 1 

Appointed 0 0 0 0 

Total 1 1 1 1 

Attorney 
Members 

Elected 

By District 
(Current) 

15 10 5 0 

By District 
(Appellate) 

0 5 9 12 

CYLA 1 1 1 1 

Appointed Court 0 0 1 3 

Total 16 16 16 16 

Public 
Members 

Appointed 
Governor 4 4 4 4 

Legislature 2 2 2 2 

Total 6 6 6 6 

The proposal would cause eight counties to be deferred for one year:  Del Norte, 

Humboldt, Lake, Mendocino, Monterey, San Benito, San Luis Obispo and Santa Cruz.  

Approximately 2.1% of the attorney members would have no one they were eligible to vote for 

serving on the BOG for a year. 

The Majority proposal closely approximates the current representation provided to 

members in the existing nine districts.  The proposal also includes a carve out in the new District 

Five that is similar to the current carve out for District One providing for representation for a 

geographically large community of interest.  With this carve out the total deviation for the 

remaining district’s is 34.0%, slightly less than the current 37.7%.  Like the current model the 

proposal also includes a redistricting mandate to adjust for possible future inequities. 

It is also noteworthy that the proposal does not include provisions for adjusting district 

boundaries in the future. Thus the deviations may increase or decrease over time as the 

distribution of attorneys changes in the state. 
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District # Attorney 
Members 

# Governors Attorney Member to 
Governor Ratio 

Deviation from Ideal 

A 63,997 4 15,999 5.6% 

C 41,445 3 13,815 -8.8% 

B 56,922 3 18,974 25.2% 

D 14,519 1 14,519 -4.2% 

E 4,975 1 4,975 (Carve out) 

2. Conclusions 

The proposal does not change the current attorney-public ratio.  It does offer an orderly 

transition from one set of district boundaries to another.  With the carve out for District Five and 

mandate for periodic redistricting it addresses equal representation issues as well as the current 

structure. It does cause some small deferral issues. 

D. Minority Report 

The Minority Proposal eliminates the 16 elected attorney member positions (district and 

CYLA) and one elected President position and replaces them with nine appointed attorney 

member positions.  The President would be appointed by the Supreme Court from the 15 

members beginning in Year 1. Two different three-year transition periods are outlined. 
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 1. Three-Year Transition - Immediate Addition of New Members 
 
 This option has the transition occur over three years with all the appointed attorney 

members added in Year 1.  Attorney members elected by districts would serve their full terms.  It 

would also require the Supreme Court to appoint nine new attorney members in Year 1.  

Consistent with the goal of having staggered appointments in the future, some of the new 

appointed attorney members would be full terms, some two-year terms and some one-year terms 

(i.e. three 3-year terms, three 2-year terms and three 1-year terms). 

 Board Make-Up Year 0 Year 1 Year 2 Year 3 
Total 23 25 20 15 

President 
Elected 1 0 0 0 
Appointed 0 * * * 
Total 1 * * * 

Attorney 
Members 

Elected 

By District 
(Current) 15 10 5 0 

By District 
(appellate) 0 0 0 0 

CYLA 1 0 0 0 
Appointed Court 0 9 9 9 
Total 16 19 14 9 

Public 
Members 

Appointed 
Governor 4 4 4 4 
Legislature 2 2 2 2 

Total 6 6 6 6 
* Note the President would not be an additional member of the Board but rather appointed from 
the existing membership beginning in Year 1.   
 
 The public member portion of the BOG would drop from the current 26-30% to 24-28% 

in Year 1, then increase to 30-35% in Year 2 before reaching 40-47% in Year 3.  No attorney 

Governors would have their terms shortened. There would be some inequity issues during the 

transition period as not all district elected seats would end simultaneously.  Specifically three 

district seats would be eliminated in Year 1 from Southern California while in Year 2, three 

would be eliminated from the Bay Area.  As it would eliminate district elections, there are no 
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deferral issues. Districts 1, 2, 3 and 5 would have no district-elected Governor for at least one 

year during the transition period. 

2. Three-Year Transition - Staggered Addition of New Members 

This option has the transition occur over three years with appointed attorney members 

added each year. Attorney members elected by districts would serve their full terms.  It would 

also require the Supreme Court to appoint three new attorney members each year, consistent with 

the goal of having staggered appointments, and one new President.  

Board Make-Up Year 0 Year 1 Year 2 Year 3 

Total 23 19 17 15 

President 

Elected 1 0 0 0 

Appointed 0 * * * 

Total 1 * * * 

Attorney 
Members 

Elected 

By District 
(Current) 

15 10 5 0 

By District 
(Appellate) 

0 0 0 0 

CYLA 1 0 0 0 

Appointed Court 0 3 6 9 

Total 16 13 11 9 

Public 
Members 

Appointed 
Governor 4 4 4 4 

Legislature 2 2 2 2 

Total 6 6 6 6 
* Note the President would not be an additional member of the Board but rather appointed from 
the existing membership beginning in year one. 

The public member portion of the BOG would increase from the current 26 - 30% to 32 - 

37% in Year 1, to 35 - 41% in Year 2 before reaching 40 - 47% in Year 3.  No attorney 

Governors would have their terms shortened. There would be some inequity issues during the 

transition period as not all district elected seats would end simultaneously.  Specifically three 

district seats would be eliminated in Year 1 from Southern California while in Year 2, three 

would be eliminated from the Bay Area.  As it would eliminate district elections, there are no 
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deferral issues.  Districts 1, 2, 3 and 5 would have no district-elected Governor for at least one year during 

the transition period. 

 3. Conclusions  
 
 The key difference between the two options is that immediately adding the appointed positions 

would allow the Supreme Court to more quickly influence the make-up of the Board but would also cause 

a temporary drop in the portion of public members. 

E. Summary 
 
Board Make-Up Current Majority Minority 
Total 23 23 15 

President 
Elected 1 1 0 
Appointed 0 0 * 
Total 1 1 * 

Attorney 
Members 

Elected 

By District 
(Current) 15 0 0 

By District 
(Appellate) 0 12 0 

CYLA 1 1 0 
Appointed Court 0 3 9 
Total 16 16 9 

Public 
Members 

Appointed 
Governor 4 4 4 
Legislature 2 2 2 

Total 6 6 6 
* Note, under the Minority Report, the President would not be an additional member of the 
Board but rather appointed from the existing membership.  
  
 

Proposal Transition 
Period 

Public 
Portion 

Public 
Portion 

Percentage 

# Govs 
Terms 

Shortened 

Equal Representation 
Issues Deferral 

Majority Three Year  
as Specified 

Year 1 26-30% 
0 District 5 

Carve Out 2.1% Year 2 26-30% 
Year 3 26-30% 

Minority 

Three Year 
Immediate 

Year 1 24-28% 
0 So Cal in year 1; Bay 

Area in year 2 None Year 2 30-35% 
Year 3 40-47% 

Three Year 
Staggered 

Year 1 32-37% 
0 So Cal in year 1; Bay 

Area in year 2 None Year 2 35-41% 
Year 3 40-47% 
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V. PROPOSED CHANGES TO THE BUSINESS AND PROFESSIONS CODE 

MAJORITY REPORT 

CALIFORNIA CODES: BUSINESS AND PROFESSIONS CODE SECTIONS 6010-6031 

6010. The State Bar is governed by a board known as the board of governors Board of Trustees 
of the State Bar. The board has the powers and duties conferred by this chapter. 

6011. The board consists of 22 members and the President of the State Bar. 

6012.5. Notwithstanding any other provision of law, beginning July 1, 1990, and every 10 years 
thereafter, the board shall adjust the counties included in the State Bar Districts as they existed 
on June 30, 1990, and shall provide for the election of attorney members of the board from those 
districts. The primary consideration to be employed when adjusting the counties included in the 
State Bar Districts shall be the development of an equitable distribution of attorney members to 
governors in each district, except for the district containing rural counties such as those 
contained in State Bar District No. 1 as it existed on June 30, 1990. 

6012. State Bar Districts, as they exist on December 31, 2011, shall cease for purposes of the 
election of attorney members of the board thereafter. Attorney members who were elected in 
2009, 2010 or 2011 to serve for a three year term commencing at the conclusion of the annual 
meeting held in those years shall be eligible to serve their full three year terms. 

Commencing on January 1, 2012, State Bar Districts shall be based on the counties included in 
the districts of the Court of Appeal as constituted pursuant to Government Code section 69100, 
as they exist on December 31, 2011, except that the counties included in the First Appellate 
District and the Sixth Appellate District shall be combined into a single State Bar District.  The 
board shall provide for the election of twelve attorney members of the board from these five 
State Bar Districts. 

Every 10 years thereafter, the board shall adjust the counties included in the State Bar Districts 
as they existed on January 1, 2012 and shall provide for the election of attorney members of the 
board from those districts. The primary considerations to be employed when adjusting the 
counties included in the State Bar Districts shall be the maintenance of communities of interest 
and the development of an equitable distribution of attorney members to governors in each 
district. 

6013.1 Three members of the board shall be attorneys appointed by the Supreme Court pursuant 
to a process that the Supreme Court may prescribe. Each attorney member shall serve for a term 
of three years, and may be reappointed by the Supreme Court.     

(a) No attorney member shall be appointed in 2012. 
(b) One attorney member shall be appointed in 2013 for a term commencing at the 

conclusion of the 2013 annual meeting.   
(c) Two attorney members shall be appointed in 2014 for terms commencing at the 

conclusion of the 2014 annual meeting. 
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(d) No attorney member terms expire in 2015. Commencing in 2016, an attorney 
member shall be appointed by the Supreme Court for a term commencing at the conclusion of 
the annual meeting at which the term of an appointed attorney member expires. 

(e) Notwithstanding the provisions of Section 6017, an elected attorney member may 
be appointed by the Court to a term as an appointed attorney member commencing at the 
conclusion of the annual meeting at which his or her term as an elected member expires. 

(f) The Court shall fill any vacancy in and make any reappointment of any appointed 
attorney member. 

6013.1.2.  The attorney membership of the board is Thirteen members of the board shall be 
attorneys elected and composed of: 

(a) Fifteen Twelve members to be elected from the State Bar Districts created by the board 
pursuant to Sections 6012.5 6012 and 6017. 

(b) One member from the membership of the California Young Lawyers Association appointed 
elected pursuant to Section 6013.4. 
   This section shall become operative on July 1, 1990. 

6013.4. Notwithstanding any other provision of law, one member of the board shall be elected 
by the board of directors of the California Young Lawyers Association, from the membership of 
that association. 
   Such member shall serve for a term of one year, commencing at the conclusion of the annual 
meeting next succeeding the election and is eligible for reelection. A vacancy shall be filled by 
election in the manner provided herein for the unexpired term. 

6013.5. Notwithstanding any other provision of law, six members of the board shall be members 
of the public who have never been members of the State Bar or admitted to practice before any 
court in the United States. They shall be appointed through 1982 by the Governor, subject to the 
confirmation of the Senate.
   Each of such members shall serve for a term of three years., commencing at the conclusion of 
the annual meeting next succeeding his appointment, except that for the initial term after 
enactment of this section, two shall serve for one year, two for two years, and the other two for 
three years, as determined by lot.
 In 1983 2013 one public member shall be appointed by the Senate Committee on Rules and 

one public member shall be appointed by the Speaker of the Assembly. 
   For each of the years, 1984 and 1985 2012 and 2014, two public members shall be appointed 
by the Governor, subject to the confirmation of the Senate. 
   Each respective appointing authority shall fill any vacancy in and make any reappointment to 
each respective office. 

6013.6. (a) Except as provided in subdivision (b), any full-time employee of any public agency 
who serves as a member of the Board of Governors Trustees of State Bar of California shall not 
suffer any loss of rights, promotions, salary increases, retirement benefits, tenure, or other job-
related benefits, which he or she would otherwise have been entitled to receive. 

(b) Notwithstanding the provisions of subdivision (a), any public agency which employs a 
person who serves as a member of the Board of Governors Trustees of the State Bar of 
California may reduce the employee's salary, but no other right or job-related benefit, pro rata to 
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the extent that the employee does not work the number of hours required by statute or written 
regulation to be worked by other employees of the same grade in any particular pay period and 
the employee does not claim available leave time. The employee shall be afforded the 
opportunity to perform job duties during other than regular working hours if such a work 
arrangement is practical and would not be a burden to the public agency. 

(c) The Legislature finds that service as a member of the Board of Governors Trustees of the 
State Bar of California by a person employed by a public agency is in the public interest. 

6014. Five of the attorney members of the board are elected each year for terms of three years 
each.
   No person shall be nominated for, or eligible to, membership on the board who has served as a 
member for three years next preceding the expiration of his current term, or would have so 
served if his current term were completed.
   Within the meaning of this section, the time intervening between any two successive annual 
meetings is deemed to be one year. 

6015. No person is eligible for attorney membership on the board unless he or she is an active 
member of the State Bar and unless he or she maintains his or her principal office for the practice 
of law within the State Bar district from which he or she is elected or within the State of 
California if appointed by the Supreme Court. 

6016. The term of office of each attorney member of the board shall commence at the 
conclusion of the annual meeting next succeeding his or her election or appointment, and he or 
she shall hold office until his or her successor is elected or appointed and qualified. Within the 
meaning of this section, the time intervening between any two successive annual meetings is 
deemed to be one year.
 Vacancies in the board of governors  Board of Trustees shall be filled by the board by special 

election or by appointment for the unexpired term. 
The board of governors Board of Trustees may provide by rule for an interim board to act in 

the place and stead of the board when because of vacancies during terms of office there is less 
than a quorum of the board. 

6017. Members of the board shall be elected for terms of three years as follows:
 (a) In l939, one member each shall be elected from State Bar Districts 4, 6 and 8 and two 

members from State Bar District 7.
 (b) In 1940, one member each shall be elected from State Bar Districts 1, 3, 5, 7 and 9.
 (c) In 1941, one member each shall be elected from State Bar Districts 2, 3 and 4 and two 

members shall be elected from State Bar District 7. 

(a) In 2012, one member each shall be elected from State Bar Districts A, D and E and 
two members from District C.  [NOTE: roughly denoted as LA, Sacramento, Fresno, and San 
Diego/Riverside/Orange respectively] 

Twelve attorney members of the board shall be elected for terms of three years each as 
follows: 

67 

163



 

 
 

 
    

   
 

 
 

 
 

 
 

 

 

 
 

 

 
 

(b) In 2013, two members shall be elected from State Bar District A and two members 
shall be elected from State Bar District B.  [NOTE: roughly denoted as LA and SF/San Jose, 
respectively] 

(c) In 2014, one member each shall be elected from State Bar Districts A, B, and C. 
[NOTE: roughly denoted as LA, SF/Jose, and San Diego/Orange/Riverside, respectively] 

Thereafter, members of the board shall be elected each year, each for three year terms, from the 
State Bar Districts in which vacancies will occur in that year by reason of the expiration of the 
term of office of a member theretofore elected thereto. 

No person shall be nominated or eligible for election to membership on the board who has served 
as a member for three years next preceding the expiration of his current term, or would have so 
served if his current term were completed. 

6018. Nominations of elected members of the board shall be by petition signed by at least 
twenty persons entitled to vote for such nominees. 
   Only active members of the State Bar maintaining their principal offices for the practice of the 
law in the respective State Bar districts shall be entitled to vote for the member or members of 
the board therefrom. 

6019. Each place upon the board for which a member is to be elected or appointed shall for the 
purposes of the election or appointment be deemed a separate office. 
   If only one member seeks election to an office, the member is deemed elected. If two or more 
members seek election to the same office, the election shall be by ballot. The ballots shall be 
distributed to those entitled to vote at least twenty days prior to the date of canvassing the ballots 
and shall be returned to a site or sites designated by the State Bar, where they shall be canvassed 
at least five days prior to the ensuing annual meeting. At the annual meeting, the count shall be 
certified and the result officially declared.
   In all other respects the elections shall be as the board may by rule direct. 

6020. The officers of the State Bar are a president, four vice presidents, a secretary and a 
treasurer. One of the vice presidents may also be elected to the office of treasurer. 

6021. Within the period of 270 days next preceding the annual meeting, the board, at a meeting 
called for that purpose, shall elect the president, vice presidents and treasurer for the ensuing 
year. The president shall be elected from among those members of the board whose terms on the 
board expire that year, or if no such member is able and willing to serve, then from among the 
board members who have completed at least one or more years of their terms.  
   The other officers shall be elected from among the board members who have at least one or 
more years to complete their respective terms. 
   The newly elected president, vice presidents, and treasurer shall assume the duties of their 
respective offices at the conclusion of the annual meeting following their election. 

6022. The secretary shall be selected annually by the board and need not be a member of the 
State Bar. 

68 

164



 

 

 

 

 

 

 

 

 

 
 

 
 

 

 

 

6023. The officers of the State Bar shall continue in office until their successors are elected and 
qualify. 

6024. The president shall preside at all meetings of the State Bar and of the board, and in the 
event of his or her absence or inability to act, one of the vice presidents shall preside.
   Other duties of the president and the vice presidents, and the duties of the secretary and the 
treasurer, shall be such as the board may prescribe. The president may vote only in the case of a 
tie vote of the other members of the board present and voting. 

6025. Subject to the laws of this State, the board may formulate and declare rules and 
regulations necessary or expedient for the carrying out of this chapter. 
   The board shall by rule fix the time and place of the annual meeting of the State Bar, the 
manner of calling special meetings thereof and determine what number shall constitute a quorum 
of the State Bar. 

6026. At the annual meeting, reports of the proceedings by the board since the last annual 
meeting, reports of other officers and committees and recommendations of the board shall be 
received.
   Matters of interest pertaining to the State Bar and the administration of justice may be 
considered and acted upon. 

6026.5. Every meeting of the board shall be open to the public except those meetings, or 
portions thereof, relating to: 

(a) Consultation with counsel concerning pending or prospective litigation. 
(b) Involuntary enrollment of active members as inactive members due to mental infirmity or 

illness or addiction to intoxicants or drugs.
 (c) The qualifications of judicial appointees, nominees, or candidates. 
(d) The appointment, employment or dismissal of an employee, consultant, or officer of the 

State Bar or to hear complaints or charges brought against such employee, consultant, or officer 
unless such person requests a public hearing. 

(e) Disciplinary investigations and proceedings, including resignations with disciplinary 
investigations or proceedings pending, and reinstatement proceedings.
 (f) Appeals to the board from decisions of the Board of Legal Specialization refusing to certify 

or recertify an applicant or suspending or revoking a specialist's certificate. 
(g) Appointments to or removals from committees, boards, or other entities.

 (h) Joint meetings with agencies provided in Article VI of the California Constitution. 

6027. Special meetings of the State Bar may be held at such times and places as the board 
provides. 

6028. (a) The board may make appropriations and disbursements from the funds of the State Bar 
to pay all necessary expenses for effectuating the purposes of this chapter.

 (b) Except as provided in subdivision (c), no member of the board shall receive any other 
compensation than his or her necessary expenses connected with the performance of his or her 
duties as a member of the board. 
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 (c) Public members of the board appointed pursuant to the provisions of Section 6013.5 and 
public members of the examining committee appointed pursuant to Section 6046.5 shall receive, 
out of funds appropriated by the board for this purpose, fifty dollars ($50) per day for each day 
actually spent in the discharge of official duties, but in no event shall this payment exceed five 
hundred dollars ($500) per month. In addition, these public members shall receive, out of funds 
appropriated by the board, necessary expenses connected with the performance of their duties. 

6029. The board may appoint such committees, officers and employees as it deems necessary or 
proper, and fix and pay salaries and necessary expenses. 

6030. The board shall be charged with the executive function of the State Bar and the 
enforcement of the provisions of this chapter. The violation or threatened violation of any 
provision of Articles 7 (commencing with Section 6125) and 9 (commencing with Section 6150) 
of this chapter may be enjoined in a civil action brought in the superior court by the State Bar 
and no undertaking shall be required of the State Bar. 

6031. (a) Protection of the public and improving the quality of legal services available to the 
people of this State shall be the highest priority for the board in exercising its licensing, 
regulatory and disciplinary functions. The board may aid in all matters pertaining to the 
advancement of the science of jurisprudence or to the improvement of the administration of 
justice, including, but not by way of limitation, all matters that may advance the professional 
interests of the members of the State Bar and such matters as concern the relations of the bar 
with the public. Whenever protection of the public is inconsistent with other interests sought to 
be promoted, the protection of the public shall be paramount.
 (b) Notwithstanding this section or any other provision of law, the board shall not conduct or 

participate in, or authorize any committee, agency, employee, or commission of the State Bar to 
conduct or participate in any evaluation, review, or report on the qualifications, integrity, 
diligence, or judicial ability of any specific justice of a court provided for in Section 2 or 3 of 
Article VI of the California Constitution without prior review and statutory authorization by the 
Legislature. 
   The provisions of this subdivision shall not be construed to prohibit a member of the State Bar 
from conducting or participating in such an evaluation, review, or report in his or her individual 
capacity.
   The provisions of this subdivision shall not be construed to prohibit an evaluation of potential 
judicial appointees or nominees as authorized by Section 12011.5 of the Government Code. 
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MINORITY REPORT (ALL-APPOINTED) 

CALIFORNIA CODES: BUSINESS AND PROFESSIONS CODE SECTIONS 6010-6031 

6010. The State Bar is governed by a board known as the board of governors Board of Trustees 
of the State Bar. The board has the powers and duties conferred by this chapter. 

6011. The board consists of 22 15 members and the President of the State Bar. 

6012.5. Notwithstanding any other provision of law, beginning July 1, 1990, and every 10 years 
thereafter, the board shall adjust the counties included in the State Bar Districts as they existed 
on June 30, 1990, and shall provide for the election of attorney members of the board from those 
districts. The primary consideration to be employed when adjusting the counties included in the 
State Bar Districts shall be the development of an equitable distribution of attorney members to 
governors in each district, except for the district containing rural counties such as those 
contained in State Bar District No. 1 as it existed on June 30, 1990. 

6013.1. The attorney membership of the board is composed of: 
(a) Fifteen members to be elected from the State Bar Districts created by the board pursuant to 

Section 6012.5.
 (b) One member from the membership of the California Young Lawyers Association appointed 

pursuant to Section 6013.4.
   This section shall become operative on July 1, 1990. 

6013.4. Notwithstanding any other provision of law, one member of the board shall be elected 
by the board of directors of the California Young Lawyers Association, from the membership of 
that association.
   Such member shall serve for a term of one year, commencing at the conclusion of the annual 
meeting next succeeding the election and is eligible for reelection. A vacancy shall be filled by 
election in the manner provided herein for the unexpired term. 

6013. Nine members of the board shall be attorneys appointed by the Supreme Court pursuant 
to a process that the Supreme Court may prescribe. Each attorney member shall serve for a term 
of three years, and may be reappointed by the Supreme Court.  

(a) Three attorney members shall be appointed by the Supreme Court for terms 
commencing at the conclusion of the 2012 annual meeting. 

(b) Three attorney members shall be appointed by the Supreme Court for terms 
commencing at the conclusion of the 2013 annual meeting. 

(c) Three attorney members shall be appointed by the Supreme Court for terms 
commencing at the conclusion of the 2014 annual meeting and the conclusion of each annual 
meeting thereafter. 

(d) The Court shall fill any vacancy in and make any reappointment of any attorney 
member. 
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6013.1 Attorney members who were elected in 2009, 2010 or 2011 to serve for a three year term 
commencing at the conclusion of the annual meeting held in those years shall be eligible to serve 
their full three year terms. 

6013.5. Notwithstanding any other provision of law, six members of the board shall be members 
of the public who have never been members of the State Bar or admitted to practice before any 
court in the United States. They shall be appointed through 1982 by the Governor, subject to the 
confirmation of the Senate.
   Each of such members shall serve for a term of three years., commencing at the conclusion of 
the annual meeting next succeeding his appointment, except that for the initial term after 
enactment of this section, two shall serve for one year, two for two years, and the other two for 
three years, as determined by lot.
 In 1983 2013 one public member shall be appointed by the Senate Committee on Rules and 

one public member shall be appointed by the Speaker of the Assembly. 
   For each of the years, 1984 and 1985 2012 and 2014, two public members  shall be appointed 
by the Governor, subject to the confirmation of the  Senate. 
   Each respective appointing authority shall fill any vacancy in and make any reappointment to 
each respective office. 

6013.6. (a) Except as provided in subdivision (b), any full-time employee of any public agency 
who serves as a member of the Board of Governors Trustees of State Bar of California shall not 
suffer any loss of rights, promotions, salary increases, retirement benefits, tenure, or other job-
related benefits, which he or she would otherwise have been entitled to receive. 

(b) Notwithstanding the provisions of subdivision (a), any public agency which employs a 
person who serves as a member of the Board of Governors Trustees of the State Bar of 
California may reduce the employee's salary, but no other right or job-related benefit, pro rata to 
the extent that the employee does not work the number of hours required by statute or written 
regulation to be worked by other employees of the same grade in any particular pay period and 
the employee does not claim available leave time. The employee shall be afforded the 
opportunity to perform job duties during other than regular working hours if such a work 
arrangement is practical and would not be a burden to the public agency. 

(c) The Legislature finds that service as a member of the Board of Governors Trustees of the 
State Bar of California by a person employed by a public agency is in the public interest. 

6014. Five of the attorney members of the board are elected each year for terms of three years 
each.
   No person shall be nominated for, or eligible to, membership on the board who has served as a 
member for three years next preceding the expiration of his current term, or would have so 
served if his current term were completed.
   Within the meaning of this section, the time intervening between any two successive annual 
meetings is deemed to be one year. 

6015. No person is eligible for attorney membership on the board unless he or she is an active 
member of the State Bar and unless he or she maintains his or her principal office for the practice 
of law within the State Bar district from which he or she is elected. 
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6016. The term of office of each attorney member of the board shall commence at the 
conclusion of the annual meeting next succeeding his or her election appointment, and he or she 
shall hold office until his or her successor is elected appointed and qualified. Within the meaning 
of this article, the time intervening between any two successive annual meetings is deemed to be 
one year.

 Vacancies in the board of governors trustees shall be filled by the board by special election or 
by appointment for the unexpired term. 

The board of governors trustees may provide by rule for an interim board to act in the place 
and stead of the board when because of vacancies during terms of office there is less than a 
quorum of the board. 

6017. Members of the board shall be elected for terms of three 
years as follows:
 (a) In l939, one member each shall be elected from State Bar Districts 4, 6 and 8 and two 

members from State Bar District 7.
 (b) In 1940, one member each shall be elected from State Bar Districts 1, 3, 5, 7 and 9.
 (c) In 1941, one member each shall be elected from State Bar Districts 2, 3 and 4 and two 

members shall be elected from State Bar 
District 7.
   Thereafter, five members of the board shall be elected each year, each for three year terms, 
from the State Bar Districts in which vacancies will occur in that year by reason of the expiration 
of the term of office of a member theretofore elected thereto. 

6018. Nominations of members of the board shall be by petition signed by at least twenty 
persons entitled to vote for such nominees.
   Only active members of the State Bar maintaining their principal offices for the practice of the 
law in the respective State Bar districts shall be entitled to vote for the member or members of 
the board therefrom. 

6019. Each place upon the board for which a member is to be elected shall for the purposes of 
the election be deemed a separate office.
   If only one member seeks election to an office, the member is deemed elected. If two or more 
members seek election to the same office, the election shall be by ballot. The ballots shall be 
distributed to those entitled to vote at least twenty days prior to the date of canvassing the ballots 
and shall be returned to a site or sites designated by the State Bar, where they shall be canvassed 
at least five days prior to the ensuing annual meeting. At the annual meeting, the count shall be 
certified and the result officially declared.
   In all other respects the elections shall be as the board may by rule direct. 

6020. The officers of the State Bar are a president, four vice presidents, a secretary, and a 
treasurer, and any vice-presidents as may be designated by the board of trustees. One of the vice 
presidents may also be elected to the office of treasurer. 

6021. Within the period of 270 days next preceding the annual meeting, the board, at a meeting 
called for that purpose, shall elect the president, vice presidents and treasurer for the ensuing 
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year. The president shall be elected from among those members of the board whose terms on the 
board expire that year, or if no such member is able and willing to serve, then from among the 
board members who have completed at least one or more years of their terms.
   The other officers shall be elected from among the board members who have at least one or 
more years to complete their respective terms.
   The newly elected president, vice presidents, and treasurer shall assume the duties of their 
respective offices at the conclusion of the annual meeting following their election. 

The president of the board shall be appointed annually by the Supreme Court. The 
president shall be appointed from among those members of the board who will have served at 
least two years of their terms by the conclusion of the annual meeting and who apply to the 
Supreme Court for appointment as president. The president shall assume the duties of the office 
at the conclusion of the annual meeting following his or her appointment. The president may be 
reappointed by the Supreme Court. 

6021.5 The treasurer and the vice-presidents shall be selected annually by the board from among 
its members who have at least one more year to complete their respective terms. The treasurer 
and vice-presidents shall assume the duties of the office at the conclusion of the annual meeting. 

6022. The secretary shall be selected annually by the board and need not be a member of the 
State Bar. 

6023. The officers of the State Bar shall continue in office until their successors are elected 
appointed or selected and qualify. 

6024. The president shall preside at all meetings of the State Bar and of the board, and in the 
event of his or her absence or inability to act, one of the vice presidents, the treasurer or the 
secretary, respectively, shall preside.
   Other duties of the president and the vice presidents, and the duties of the secretary and the 
treasurer, shall be such as the board may prescribe. The president may vote only in the case of a 
tie vote of the other members of the board present and voting. 

6025. Subject to the laws of this State, the board may formulate and declare rules and 
regulations necessary or expedient for the carrying out of this chapter. 
   The board shall by rule fix the time and place of the annual meeting of the State Bar, the 
manner of calling special meetings thereof and determine what number shall constitute a quorum 
of the State Bar. 

6026. At the annual meeting, reports of the proceedings by the board since the last annual 
meeting, reports of other officers and committees and recommendations of the board shall be 
received.
   Matters of interest pertaining to the State Bar and the administration of justice may be 
considered and acted upon. 

6026.5. Every meeting of the board shall be open to the public except those meetings, or 
portions thereof, relating to: 
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 (a) Consultation with counsel concerning pending or prospective litigation. 
(b) Involuntary enrollment of active members as inactive members due to mental infirmity or 

illness or addiction to intoxicants or drugs.
 (c) The qualifications of judicial appointees, nominees, or candidates. 
(d) The appointment, employment or dismissal of an employee, consultant, or officer of the 

State Bar or to hear complaints or charges brought against such employee, consultant, or officer 
unless such person requests a public hearing. 

(e) Disciplinary investigations and proceedings, including resignations with disciplinary 
investigations or proceedings pending, and reinstatement proceedings.
 (f) Appeals to the board from decisions of the Board of Legal Specialization refusing to certify 

or recertify an applicant or suspending or revoking a specialist's certificate. 
(g) Appointments to or removals from committees, boards, or other entities.

 (h) Joint meetings with agencies provided in Article VI of the California Constitution. 

6027. Special meetings of the State Bar may be held at such times and places as the board 
provides. 

6028. (a) The board may make appropriations and disbursements from the funds of the State Bar 
to pay all necessary expenses for effectuating the purposes of this chapter.

 (b) Except as provided in subdivision (c), no member of the board shall receive any other 
compensation than his or her necessary expenses connected with the performance of his or her 
duties as a member of the board. 

(c) Public members of the board appointed pursuant to the provisions of Section 6013.5 and 
public members of the examining committee appointed pursuant to Section 6046.5 shall receive, 
out of funds appropriated by the board for this purpose, fifty dollars ($50) per day for each day 
actually spent in the discharge of official duties, but in no event shall this payment exceed five 
hundred dollars ($500) per month. In addition, these public members shall receive, out of funds 
appropriated by the board, necessary expenses connected with the performance of their duties. 

6029. The board may appoint such committees, officers and employees as it deems necessary or 
proper, and fix and pay salaries and necessary expenses. 

6030. The board shall be charged with the executive function of the State Bar and the 
enforcement of the provisions of this chapter. The violation or threatened violation of any 
provision of Articles 7 (commencing with Section 6125) and 9 (commencing with Section 6150) 
of this chapter may be enjoined in a civil action brought in the superior court by the State Bar 
and no undertaking shall be required of the State Bar. 

6031. (a) Protection of the public and improving the quality of legal services available to the 
people of this State shall be the highest priority for the board in exercising its licensing, 
regulatory and disciplinary functions. The board may aid in all matters pertaining to the 
advancement The board may aid in all matters pertaining to the advancement of the science of 
jurisprudence or to the improvement of the administration of justice, including, but not by way of 
limitation, all matters that may advance the professional interests of the members of the State Bar 
and such matters as concern the relations of the bar with the public. Whenever protection of the 
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public is inconsistent with other interests sought to be promoted, the protection of the public 
shall be paramount.

 (b) Notwithstanding this section or any other provision of law, the board shall not conduct or 
participate in, or authorize any committee, agency, employee, or commission of the State Bar to 
conduct or participate in any evaluation, review, or report on the qualifications, integrity, 
diligence, or judicial ability of any specific justice of a court provided for in Section 2 or 3 of 
Article VI of the California Constitution without prior review and statutory authorization by the 
Legislature. 

   The provisions of this subdivision shall not be construed to prohibit a member of the State Bar 
from conducting or participating in such an evaluation, review, or report in his or her individual 
capacity.

   The provisions of this subdivision shall not be construed to prohibit an evaluation of potential 
judicial appointees or nominees as authorized by Section 12011.5 of the Government Code. 
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VI. CONCLUSION
 

Pursuant to Business and Professions Code, section 6001.2, subdivision (b), the Task 

Force hereby submits this initial report to the California Supreme Court, the Governor, and the 

Assembly and Senate Committees on Judiciary. 

Dated: May 11, 2011 Respectfully submitted, 

     William N. Hebert 
     Chair, Governance in the Public Interest Task Force
     President, The State Bar of California 
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TASK FORCE RECORDS 

1. 9-26-10 Notice and Agenda 
2. 10-6-10 Notice and Agenda 
3.  Assembly Bill No. 2764 
4.  Background Materials for the Governance in the Public Interest Task Force 
5.  Proposed Governance Task Force Timeline 
6. 11-9-10 Notice and Agenda 
7.  10-6-10 Task Force Report 
8.  Governance Task Force Timeline 
9.  Governance in the Public Interest Task Force Charge 
10.  Other States’ Governance Models – Report From Subcommittee 
11.  Other State Licensing Agencies – Report From Sub Committee 
12.  Board Of Governors Elections Costs and Member Participation  
13. 11-20-10 Notice and Agenda 
14.  11-9-10 Task Force Report 
15.  A Handy Guide to the Bagley-Keene Open Meeting Act 2004 
16.  Guide to the Bagley-Keene Open Meeting Act Prepared by the Department of 

Consumer Affairs 
17.  Application of Bagley-Keene Open Meeting Act to State Bar Meetings 
18.  Draft – Request for Information 
19.  Loren Kieve Drafted Questions for Request For Information 
20. 12-3-10 Notice and Agenda 
21.  11-20-10 Task Force Report 
22.  Summary and Final Recommendations – The Future of The California Bar (From 1995 

Report) 
23.  11-29-10 Letter from Amy C. Anderson, Assistant to General Counsel, to Governance 

Task Force 
24.  Draft – the State Bar of California: What Does It Do? How Does It Work? 
25.  Draft – Request For Information From State Bar Governance in the Public Interest Task 

Force Chair, William Hebert 
26.  Request For Information – Governance Task Force Public Meetings 
27.  Proposed Additions to Request For Information 
28. 1-20-11 Notice and Agenda 
29.  12-3-10 Task Force Report 
30.  1-20-11 Los Angeles Public Hearing Speakers and Responses (Final) 
31.  1-20-11 Written Responses to Request For Information (To Date) 
32.  Distribution List of Organizations and Interest Groups 
33. 1-27-11 Notice and Agenda 

 12-3-10 Task Force Report (See Task Force Record Number 29) 
34.  1-20-11 Task Force Report 
35.  1-27-11 San Francisco Public Hearing Speakers and Responses (Final) 

 Distribution List of Organizations and Interest Groups (See Task Force Record Number 32) 
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TASK FORCE RECORDS 

 1-27-11 Written Responses to Request For Information (See Task Force Record Number 
31) 

 1-20-11 Los Angeles Public Hearing Speakers and Responses (See Task Force Record 
Number 30) 

36. On The Record-The Future of the California Bar, Final Report of the Commission of the Future 
of the Legal Profession and The State Bar of California, April 1995 

37. 2-8-11 Notice and Agenda 
38.  1-27-11 Task Force Report 

 1-20-11 Los Angeles Public Hearing Speakers and Responses (See Task Force Record 
Number 30) 

 1-27-11 San Francisco Public Hearing Speakers and Responses (See Task Force 
Record Number 35) 

 1-27-11 Written Responses to Request For Information (See Task Force Record Number 
31) 

39.  Survey Responses Submitted to Governance Task Force 
40.  Powerpoint Presentation of Governance Task Force Chair, Bill Hebert 
41.  Governance Task Force Electronic Record of Survey Responses 
42. 3-2-11 Notice and Agenda 
43.  2-8-11 Task Force Report 
44.  Updated Governance Task Force Timeline 
45.  Wells Lyman Proposal 
46.  Jon Streeter & Angela Davis Proposal 
47.  Distilled Outline Of 2-8-11 Powerpoint Presentation of Governance Task Force Chair, 

Bill Hebert 
48.  Loren Kieve Proposal 
49.  Michael Tenenbaum Proposal  
50. 3-25-11 Notice and Agenda 
51.  3-2-11 Task Force Report 
52.  Updated Governance Task Force Timeline 
53.  Dennis Mangers Proposal 
54.  Written Responses to Request For Information 2/1/11 
55.  Official Transcript 1-20-11 Los Angeles Public Hearing Speakers 
56.  Official Transcript 1-27-11 San Francisco Public Hearing Speakers 
57.  3-11-11 Revised Governance Reform Proposal By Streeter & Davis 
58. 4-13-11 Notice and Agenda 
59.  3-25-11 Task Force Report 
60.  All-Appointed Proposal Submitted 3-31-11 by William Hebert, Jeannine English, 

Dennis Mangers, and Michael Tenenbaum 
61.  Comprehensive Governance Reform Proposal Submitted 4-13-11 By Jon Streeter, 

Angela Davis, Gwen Moore, Wells Lyman, Lowell Carruth, Loren Kieve, and Luis 
Rodriguez 

62.  3-21-11 Real Property Law Section, The State Bar of California  
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TASK FORCE RECORDS 

63.  3-24-11 Taxation Section, The State Bar of California  
64.  Position Statement of California Young Lawyers Association  
65.  4-11-11 Santa Clara County Bar Association  

 IBA Standards for the Independence of the Legal Profession (Submitted by SCCBA) 
66. 5-5-11 Notice and Agenda 
67.  4-13-11 Task Force Report 
68.  4-13-11 Public Law Section, The State Bar of California 
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CONSTITUTION OF CALIFORNIA 
Selected Provisions 

Article VI 
 
Section 9.  State Bar; Public Corporation; Membership 
The State Bar of California is a public corporation. Every person admitted and licensed to 
practice law in this State is and shall be a member of the State Bar except while holding office as 
a judge of a court of record. 
(Adopted November 8, 1966.) 
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Senate Bill No. 387 

CHAPTER 537 

An act to amend Sections 6001, 6060.2, 6086.1, 6086.15, 6090.6, 6140, 6145, 6168, 6200, 
6232, and 6234 of, to amend, repeal, and add Sections 6026.5 and 6026.7 of, to add Sections 

6026.11 and 6060.25 to, and to repeal and add Section 6140.16 of, the Business and 
Professions Code, and to amend Sections 6252, 6276.04, 11121, and 11121.1 of the 

Government Code, relating to the State Bar. 

[Approved by Governor  October 06, 2015. Filed with Secretary of State  October 06, 2015.] 

LEGISLATIVE COUNSEL’S DIGEST 

SB 387, Jackson. State Bar: attorneys: annual membership fees: meetings: public records. 

Existing law, the State Bar Act, provides for the licensure and regulation of attorneys by the 
State Bar of California, a public corporation. The State Bar is governed by a board of trustees. 
Existing law authorizes the board, among other duties, to aid in all matters pertaining to the 
improvement of the administration of justice, including all matters that may advance the 
professional interests of the members of the State Bar. 

Existing law requires the State Bar to issue an Annual Discipline Report describing the 
performance and condition of the State Bar discipline system. Existing law requires the report to 
cover the previous calendar year and to include accurate and complete descriptions of, among 
other things, the existing backlog of cases within the discipline system and a description of the 
programs at the State Bar directed at preventing acts warranting discipline. Existing law requires 
the board to appoint a lawyer admitted to practice in California to serve as chief trial counsel. 
The Office of the Chief Trial Counsel, which is responsible for reviewing charges of lawyer 
misconduct, investigates and prosecutes complaints about attorneys. 

This bill would revise the content of the information in the report. The bill would additionally 
require the backlog of cases to include other matters opened in the Office of the Chief Trial 
Counsel and pending beyond 6 months after receipt, as specified. 

Existing law, until January 1, 2016, requires the board to charge an annual membership fee for 
active members of up to $315 for 2015. 

This bill would, until January 1, 2017, require the board to charge that annual membership fee 
for 2016. 

Existing law requires the State Bar to review its workload standards to measure the 
effectiveness and efficiency of its disciplinary activities, including, but not limited to, the State 
Bar Court and the Client Security Fund, and to provide guidance to the State Bar and the 
Legislature in allocating resources, as specified. 

This bill would delete that requirement. The bill would, instead, require the State Bar to develop 
and implement a specified workforce plan for its discipline system and conduct a public sector 
compensation and benefits study to reassess the numbers and classifications of staff required 
to conduct the disciplinary activities. The bill would require the State Bar to conduct a thorough 
analysis of its operating costs and develop a spending plan to determine a reasonable amount 
for the annual membership fee, as specified. The bill would require the State Bar to report to the 
Legislature by May 15, 2016. 
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Existing law requires the board to engage the services of an independent public accounting firm 
for an audit of its financial statement for each fiscal year. 

This bill would require, effective January 1, 2016, the State Bar to contract with the California 
State Auditor’s Office to conduct an in-depth financial audit of the State Bar, including an audit 
of its financial statement, internal controls, and relevant management practices, as provided, 
and would require the office to provide a copy of the audit to the board, the Chief Justice of the 
Supreme Court, and to the Assembly and Senate Committees on Judiciary. 

Under existing law, no law of this state restricting or prescribing a mode of procedure for the 
exercise of powers of state public bodies or state agencies is applicable to the State Bar, unless 
the Legislature expressly so declares. Except as specified, existing law requires every meeting 
of the board to be open to the public. 

Existing law, the Bagley-Keene Open Meeting Act, requires that all meetings of a state body be 
open and public and that all persons be permitted to attend any meeting of a state body, subject 
to certain conditions and exceptions. A violation of these provisions is a misdemeanor. 

Existing law exempts the board from the act, but requires the board to ensure that its open 
meeting requirements are consistent with, and conform to, the Bagley-Keene Open Meeting Act. 

Existing law, the California Public Records Act, requires state and local agencies to make public 
records available for inspection, subject to certain exceptions. 

This bill, commencing April 1, 2016, would make the State Bar subject to the Bagley-Keene 
Open Meeting Act. The bill would provide that the Bagley-Keene Open Meeting Act does not 
apply to the Judicial Nominees Evaluation Commission or the Committee of Bar Examiners. By 
expanding the scope of that crime, the bill would impose a state-mandated local program. The 
bill would also make the State Bar subject to the California Public Records Act. The bill would 
require any identifying information submitted by an applicant to the State Bar for admission and 
a license to practice law and all State Bar admission records to be confidential and would 
prohibit disclosure pursuant to any state law, including the California Public Records Act. The 
bill would make other conforming changes in this regard. 

This bill would incorporate additional changes in Section 11121 of the Government Code 
proposed by AB 85 that would become operative only if AB 85 and this bill are both chaptered 
and become effective on or before January 1, 2016, and this bill is chaptered last. 

Existing constitutional provisions require that a statute that limits the right of access to the 
meetings of public bodies or the writings of public officials and agencies be adopted with findings 
demonstrating the interest protected by the limitation and the need for protecting that interest. 

This bill would make legislative findings to that effect. 

The California Constitution requires the state to reimburse local agencies and school districts for 
certain costs mandated by the state. Statutory provisions establish procedures for making that 
reimbursement. 

This bill would provide that no reimbursement is required by this act for a specified reason. 

Digest Key 

Vote: MAJORITY   Appropriation: NO   Fiscal Committee: YES   Local Program: YES   
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:  

SECTION 1. Section 6001 of the Business and Professions Code is amended to read:  

6001. The State Bar of California is a public corporation. It is hereinafter designated as the State 
Bar. 

The State Bar has perpetual succession and a seal and it may sue and be sued. It may, for the 
purpose of carrying into effect and promoting its objectives: 

(a) Make contracts. 

(b) Borrow money, contract debts, issue bonds, notes and debentures and secure the payment 
or performance of its obligations. 

(c) Own, hold, use, manage and deal in and with real and personal property. 

(d) Construct, alter, maintain and repair buildings and other improvements to real property. 

(e) Purchase, lease, obtain options upon, acquire by gift, bequest, devise or otherwise, any real 
or personal property or any interest therein. 

(f) Sell, lease, exchange, convey, transfer, assign, encumber, pledge, dispose of any of its real 
or personal property or any interest therein, including without limitation all or any portion of its 
income or revenues from membership fees paid or payable by members. 

(g) Do all other acts incidental to the foregoing or necessary or expedient for the administration 
of its affairs and the attainment of its purposes. 

Pursuant to those powers enumerated in subdivisions (a) to (g), inclusive, it is recognized that 
the State Bar has authority to raise revenue in addition to that provided for in Section 6140 and 
other statutory provisions. The State Bar is empowered to raise that additional revenue by any 
lawful means, including, but not limited to, the creation of foundations or not-for-profit 
corporations. 

The State Bar shall conspicuously publicize to its members in the annual dues statement and 
other appropriate communications, including its Web site and electronic communications, that 
its members have the right to limit the sale or disclosure of member information not reasonably 
related to regulatory purposes. In those communications the State Bar shall note the location of 
the State Bar’s privacy policy, and shall also note the simple procedure by which a member may 
exercise his or her right to prohibit or restrict, at the member’s option, the sale or disclosure of 
member information not reasonably related to regulatory purposes. On or before May 1, 2005, 
the State Bar shall report to the Assembly and Senate Committees on Judiciary regarding the 
procedures that it has in place to ensure that members can appropriately limit the use of their 
member information not reasonably related to regulatory purposes, and the number of members 
choosing to utilize these procedures. 

No law of this state restricting, or prescribing a mode of procedure for the exercise of powers of 
state public bodies or state agencies, or classes thereof, including, but not by way of limitation, 
the provisions contained in Division 3 (commencing with Section 11000), Division 4 
(commencing with Section 16100), and Part 1 (commencing with Section 18000) and Part 2 
(commencing with Section 18500) of Division 5, of Title 2 of the Government Code, shall be 
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applicable to the State Bar, unless the Legislature expressly so declares. Notwithstanding the 
foregoing or any other law, pursuant to Sections 6026.7 and 6026.11, the State Bar is subject to 
the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of 
Title 1 of the Government Code) and, commencing April 1, 2016, the Bagley-Keene Open 
Meeting Act (Article 9 (commencing with Section 11120) of Chapter 1 of Part 1 of Division 3 of 
Title 2 of the Government Code).  

SEC. 2. Section 6026.5 of the Business and Professions Code is amended to read:  

6026.5. (a) Every meeting of the board shall be open to the public except those meetings, or 
portions thereof, relating to: 

(1) Consultation with counsel concerning pending or prospective litigation. 

(2) Involuntary enrollment of active members as inactive members due to mental infirmity or 
illness or addiction to intoxicants or drugs. 

(3) The qualifications of judicial appointees, nominees, or candidates. 

(4) The appointment, employment or dismissal of an employee, consultant, or officer of the 
State Bar or to hear complaints or charges brought against such employee, consultant, or officer 
unless such person requests a public hearing. 

(5) Disciplinary investigations and proceedings, including resignations with disciplinary 
investigations or proceedings pending, and reinstatement proceedings. 

(6) Appeals to the board from decisions of the Board of Legal Specialization refusing to certify or 
recertify an applicant or suspending or revoking a specialist’s certificate. 

(7) Appointments to or removals from committees, boards, or other entities. 

(8) Joint meetings with agencies provided in Article VI of the California Constitution. 

(b) This section shall remain in effect only until April 1, 2016, and as of that date is repealed, 
unless a later enacted statute, that is enacted before April 1, 2016, deletes or extends that date.  

SEC. 3. Section 6026.5 is added to the Business and Professions Code, to read:  

6026.5. (a) Pursuant to Section 6026.7, every meeting of the board shall be open to the public 
except those meetings, or portions thereof, relating to: 

(1) Consultation with counsel concerning pending or prospective litigation. 

(2) Involuntary enrollment of active members as inactive members due to mental infirmity or 
illness or addiction to intoxicants or drugs. 

(3) The qualifications of judicial appointees, nominees, or candidates. 

(4) The appointment, employment, or dismissal of an employee, consultant, or officer of the 
State Bar or to hear complaints or charges brought against such employee, consultant, or 
officer, unless such person requests a public hearing. 

(5) Disciplinary investigations and proceedings, including resignations with disciplinary 
investigations or proceedings pending, and reinstatement proceedings. 
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(6) Appeals to the board from decisions of the Board of Legal Specialization refusing to certify or 
recertify an applicant or suspending or revoking a specialist’s certificate. 

(7) Appointments to or removals from committees, boards, or other entities. 

(8) Joint meetings with agencies provided in Article VI of the California Constitution. 

(b) This section shall become operative on April 1, 2016.  

SEC. 4. Section 6026.7 of the Business and Professions Code is amended to read:  

6026.7. (a) The board shall ensure that its open meeting requirements, as described in Section 
6026.5, are consistent with, and conform to, the Bagley-Keene Open Meeting Act (Article 9 
(commencing with Section 11120) of Division 3 of Title 2 of the Government Code). 

(b) This section shall remain in effect only until April 1, 2016, and as of that date is repealed, 
unless a later enacted statute, that is enacted before April 1, 2016, deletes or extends that date.  

SEC. 5. Section 6026.7 is added to the Business and Professions Code, to read:  

6026.7. (a) The State Bar is subject to the Bagley-Keene Open Meeting Act (Article 9 
(commencing with Section 11120) of Chapter 1 of Part 1 of Division 3 of Title 2 of the 
Government Code) and all meetings of the State Bar are subject to the Bagley-Keene Open 
Meeting Act. 

(b) Notwithstanding any other law, the Bagley-Keene Open Meeting Act shall not apply to the 
Judicial Nominees Evaluation Commission or the Committee of Bar Examiners. 

(c) This section shall become operative on April 1, 2016.  

SEC. 6. Section 6026.11 is added to the Business and Professions Code, to read:  

6026.11. The State Bar is subject to the California Public Records Act (Chapter 3.5 
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code) and all public 
records and writings of the State Bar are subject to the California Public Records Act.  

SEC. 7. Section 6060.2 of the Business and Professions Code is amended to read:  

6060.2. All investigations or proceedings conducted by the State Bar concerning the moral 
character of an applicant shall be confidential and shall not be disclosed pursuant to any state 
law, including, but not limited to, the California Public Records Act (Chapter 3.5 (commencing 
with Section 6250) of Division 7 of Title 1 of the Government Code) unless the applicant, in 
writing, waives the confidentiality. However, the records of the proceeding may be subject to 
lawfully issued subpoenas.  

SEC. 8. Section 6060.25 is added to the Business and Professions Code, immediately following 
Section 6060.2, to read:  

6060.25. Notwithstanding any other law, any identifying information submitted by an applicant to 
the State Bar for admission and a license to practice law and all State Bar admission records, 
including, but not limited to, bar examination scores, law school grade point average (GPA), 
undergraduate GPA, Law School Admission Test scores, race or ethnicity, and any information 
contained within the State Bar Admissions database or any file or other data created by the 
State Bar with information submitted by the applicant that may identify an individual applicant, 
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shall be confidential and shall not be disclosed pursuant to any state law, including, but not 
limited to, the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of 
Division 7 of Title 1 of the Government Code).  

SEC. 9. Section 6086.1 of the Business and Professions Code is amended to read:  

6086.1. (a) (1) Subject to subdivision (b), and except as otherwise provided by law, hearings 
and records of original disciplinary proceedings in the State Bar Court shall be public, following 
a notice to show cause. 

(2) Subject to subdivision (b), and except as otherwise provided by law, hearings and records of 
the following matters shall be public: 

(A) Filings for involuntary inactive enrollment or restriction under subdivision (a), (c), (d), or (e) 
of Section 6007. 

(B) Petitions for reinstatement under Section 6078. 

(C) Proceedings for suspension or disbarment under Section 6101 or 6102. 

(D) Payment information from the Client Security Fund pursuant to Section 6140.5. 

(E) Actions to cease a law practice or assume a law practice under Section 6180 or 6190. 

(b) All disciplinary investigations are confidential until the time that formal charges are filed and 
all investigations of matters identified in paragraph (2) of subdivision (a) are confidential until the 
formal proceeding identified in paragraph (2) of subdivision (a) is instituted. These investigations 
shall not be disclosed pursuant to any state law, including, but not limited to, the California 
Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the 
Government Code). This confidentiality requirement may be waived under any of the following 
exceptions: 

(1) The member whose conduct is being investigated may waive confidentiality. 

(2) The Chief Trial Counsel or President of the State Bar may waive confidentiality, but only 
when warranted for protection of the public. Under those circumstances, after private notice to 
the member, the Chief Trial Counsel or President of the State Bar may issue, if appropriate, one 
or more public announcements or make information public confirming the fact of an investigation 
or proceeding, clarifying the procedural aspects and current status, and defending the right of 
the member to a fair hearing. If the Chief Trial Counsel or President of the State Bar for any 
reason declines to exercise the authority provided by this paragraph, or disqualifies himself or 
herself from acting under this paragraph, he or she shall designate someone to act in his or her 
behalf. Conduct of a member that is being inquired into by the State Bar but that is not the 
subject of a formal investigation shall not be disclosed to the public. 

(3) The Chief Trial Counsel or his or her designee may waive confidentiality pursuant to Section 
6044.5. 

(c) Notwithstanding the confidentiality of investigations, the State Bar shall disclose to any 
member of the public so inquiring, any information reasonably available to it pursuant to 
subdivision (o) of Section 6068, and to Sections 6086.7, 6086.8, and 6101, concerning a 
member of the State Bar which is otherwise a matter of public record, including civil or criminal 
filings and dispositions.  

217



SEC. 10. Section 6086.15 of the Business and Professions Code is amended to read:  

6086.15. (a) The State Bar shall issue an Annual Discipline Report by April 30 of each year 
describing the performance and condition of the State Bar discipline system, including all 
matters that affect public protection. The report shall cover the previous calendar year and shall 
include accurate and complete descriptions of all of the following: 

(1) The existing backlog of cases within the discipline system, including the number of 
complaints as of December 31 of the preceding year that were pending beyond six months after 
receipt without dismissal, admonition, or the filing of a notice of disciplinary charges. In addition 
to written complaints received by the State Bar, the backlog of cases shall include other matters 
opened in the Office of the Chief Trial Counsel and pending beyond six months after receipt 
without the filing of notices of disciplinary charges, or the initiation of other disciplinary 
proceedings in the State Bar Court for the purpose of seeking the imposition of discipline 
against a member of the State Bar, and tables showing time periods beyond six months and the 
number in each category and a discussion of the reason for the extended periods. 

(2) The number of inquiries and complaints and their disposition. 

(3) The number, average pending times, and types of matters self-reported by members of the 
State Bar pursuant to subdivision (o) of Section 6068 and subdivision (c) of Section 6086.8. 

(4) The number, average pending times, and types of matters reported by other sources 
pursuant to Sections 6086.7, 6086.8, 6091.1, subdivision (b) of Section 6101, and Section 
6175.6. 

(5) The speed of complaint handling and dispositions by type, measured by the median and the 
average processing times. 

(6) The number, average pending times, and types of filed notices of disciplinary charges and 
formal disciplinary outcomes. 

(7) The number, average pending times, and types of other matters, including petitions to 
terminate practice pursuant to Section 6180 or 6190, interim suspensions and license 
restrictions pursuant to Section 6007, motions to enforce a binding arbitration award, judgment, 
or agreement pursuant to subdivision (d) of Section 6203, motions to revoke probation, letters of 
warning, private reprovals, admonitions, and agreements in lieu of discipline. 

(8) The number, average pending times, and outcomes of complaints involving a State Bar 
member who has been disbarred or who has resigned, and is engaged in the unauthorized 
practice of law, including referrals to district attorneys, city attorneys, or other prosecuting 
authorities, or petitions to terminate practice pursuant to Section 6180. 

(9) The number, average pending times, and outcomes of complaints against nonattorneys 
engaged in the unauthorized practice of law, including referrals to district attorneys, city 
attorneys, or other prosecuting authorities; petitions to terminate practice pursuant to Section 
6126.3; or referrals to prosecuting authorities or actions by the State Bar pursuant to Section 
6126.7. 

(10) A description of the condition of the Client Security Fund, including an accounting of 
payouts. 

(11) An accounting of the cost of the discipline system by function. 
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(b) The Annual Discipline Report shall include statistical information presented in a consistent 
manner for year-to-year comparison and shall compare the information required under 
subdivision (a) to similar information for the previous three years. 

(c) The Annual Discipline Report shall be presented to the Chief Justice of California, to the 
Governor, to the Speaker of the Assembly, to the President pro Tempore of the Senate, and to 
the Assembly and Senate Judiciary Committees, for their consideration and shall be considered 
a public document.  

SEC. 11. Section 6090.6 of the Business and Professions Code is amended to read:  

6090.6. In a disciplinary proceeding, the State Bar shall have access, on an ex parte basis, to all 
nonpublic court records relevant to the competence or performance of its members, provided 
that these records shall remain confidential and shall not be disclosed pursuant to any state law, 
including, but not limited to, the California Public Records Act (Chapter 3.5 (commencing with 
Section 6250) of Division 7 of Title 1 of the Government Code). This access, for investigation 
and enforcement purposes, shall not be limited by any court order sealing those records, except 
a court order authorized by Section 851.6, 851.7, 851.8, or 851.85 of the Penal Code. The State 
Bar may disclose publicly the nature and content of those records, including sealed records 
other than those specified immediately above in this section, after notice of intention to disclose 
all or a part of the records has been given to the parties in the underlying action. A party to the 
underlying action who would be adversely affected by the disclosure may serve notice on the 
State Bar within 10 days of receipt of the notice of intention to disclose the records that it 
opposes the disclosure and will seek a hearing in the court of competent jurisdiction on an 
expedited basis.  

SEC. 12. Section 6140 of the Business and Professions Code, as amended by Section 3 of 
Chapter 429 of the Statutes of 2014, is amended to read:  

6140. (a) The board shall fix the annual membership fee for active members for 2016 at a sum 
not exceeding three hundred fifteen dollars ($315). 

(b) The annual membership fee for active members is payable on or before the first day of 
February of each year. If the board finds it appropriate and feasible, it may provide by rule for 
payment of fees on an installment basis with interest, by credit card, or other means, and may 
charge members choosing any alternative method of payment an additional fee to defray costs 
incurred by that election. 

(c) This section shall remain in effect only until January 1, 2017, and, as of that date, is 
repealed, unless a later enacted statute, that is enacted before January 1, 2017, deletes or 
extends that date.  

SEC. 13. Section 6140.16 of the Business and Professions Code is repealed. 

SEC. 14. Section 6140.16 is added to the Business and Professions Code, to read:  

6140.16. (a) To align its staffing with its mission to protect the public as provided in Section 
6001.1 and to provide guidance to the State Bar and the Legislature in allocating resources, the 
State Bar shall develop and implement a workforce plan for its discipline system and conduct a 
public sector compensation and benefits study. The workforce plan and compensation study 
shall be used to reassess the numbers and classifications of staff required to conduct the 
activities of the State Bar’s disciplinary activities. 
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(b) The workforce planning shall include the development and recommendation of an 
appropriate backlog goal, an assessment of the staffing needed to achieve that goal while 
ensuring that the discipline process is not compromised, and the creation of policies and 
procedures sufficient to provide adequate guidance to the staff of each unit within the discipline 
system. 

(c) In addition to the requirements in subdivisions (a) and (b), the State Bar shall conduct a 
thorough analysis of its priorities and necessary operating costs and develop a spending plan, 
which includes its fund balances, to determine a reasonable amount for the annual membership 
fee that reflects its actual or known costs and those to implement its workforce plan. 

(d) The State Bar shall submit a report on its workforce plan and spending plan to the 
Legislature by May 15, 2016, so that the plans can be reviewed in conjunction with the bill that 
would authorize the imposition of the State Bar’s membership fee. The report shall be submitted 
in compliance with Section 9795 of the Government Code. The State Bar shall complete and 
implement its workforce plan by December 31, 2016.  

SEC. 15. Section 6145 of the Business and Professions Code is amended to read:  

6145. (a) The board shall engage the services of an independent national or regional public 
accounting firm with at least five years of experience in governmental auditing for an audit of its 
financial statement for each fiscal year. The financial statement shall be promptly certified under 
oath by the Treasurer of the State Bar, and a copy of the audit and financial statement shall be 
submitted within 120 days of the close of the fiscal year to the board, to the Chief Justice of the 
Supreme Court, and to the Assembly and Senate Committees on Judiciary. 

The audit shall examine the receipts and expenditures of the State Bar and the State Bar 
sections to ensure that the receipts of the sections are being applied, and their expenditures are 
being made, in compliance with subdivision (a) of Section 6031.5, and that the receipts of the 
sections are applied only to the work of the sections. 

The audit also shall examine the receipts and expenditures of the State Bar to ensure that the 
funds collected on behalf of the Conference of Delegates of California Bar Associations as the 
independent successor entity to the former Conference of Delegates of the State Bar are 
conveyed to that entity, that the State Bar has been paid or reimbursed for the full cost of any 
administrative and support services provided to the successor entity, including the collection of 
fees or donations on its behalf, and that no mandatory dues are being used to fund the activities 
of the successor entity. 

In selecting the accounting firm, the board shall consider the value of continuity, along with the 
risk that continued long-term engagements of an accounting firm may affect the independence 
of that firm. 

(b) The board shall contract with the California State Auditor’s Office to conduct a performance 
audit of the State Bar’s operations from July 1, 2000, to December 31, 2000, inclusive. A copy 
of the performance audit shall be submitted by May 1, 2001, to the board, to the Chief Justice of 
the Supreme Court, and to the Assembly and Senate Committees on Judiciary. 

Every two years thereafter, the board shall contract with the California State Auditor’s Office to 
conduct a performance audit of the State Bar’s operations for the respective fiscal year, 
commencing with January 1, 2002, to December 31, 2002, inclusive. A copy of the performance 
audit shall be submitted within 120 days of the close of the fiscal year for which the audit was 
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performed to the board, to the Chief Justice of the Supreme Court, and to the Assembly and 
Senate Committees on Judiciary. 

For the purposes of this subdivision, the California State Auditor’s Office may contract with a 
third party to conduct the performance audit. This subdivision is not intended to reduce the 
number of audits the California State Auditor’s Office may otherwise be able to conduct. 

(c) Effective January 1, 2016, the board shall contract with the California State Auditor’s Office 
to conduct an in-depth financial audit of the State Bar, including an audit of its financial 
statement, internal controls, and relevant management practices. The contract shall include 
reimbursement for the California State Auditor’s Office for the costs of conducting the audit. The 
audit shall, at a minimum, examine the revenues, expenditures, and reserves of the State Bar, 
including all fund transfers. The California State Auditor’s Office shall commence the audit no 
later than January 1, 2016, and a copy of the audit shall be submitted by May 15, 2016, to the 
board, the Chief Justice of the Supreme Court, and to the Assembly and Senate Committees on 
Judiciary. The audit shall be submitted in compliance with Section 9795 of the Government 
Code. This subdivision shall cease to be operative January 1, 2017.  

SEC. 16. Section 6168 of the Business and Professions Code is amended to read:  

6168. The State Bar may conduct an investigation of the conduct of the business of a law 
corporation. 

Upon such investigation, the Board of Trustees, or a committee authorized by it, shall have 
power to issue subpoenas, administer oaths, examine witnesses, and compel the production of 
records, in the same manner as upon an investigation or formal hearing in a disciplinary matter 
under the State Bar Act. Such investigation shall be private and confidential and shall not be 
disclosed pursuant to any state law, including, but not limited to, the California Public Records 
Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the Government 
Code), except to the extent that disclosure of facts and information may be required if a cease 
and desist order is thereafter issued and subsequent proceedings are had.  

SEC. 17. Section 6200 of the Business and Professions Code is amended to read:  

6200. (a) The board of trustees shall, by rule, establish, maintain, and administer a system and 
procedure for the arbitration, and may establish, maintain, and administer a system and 
procedure for mediation of disputes concerning fees, costs, or both, charged for professional 
services by members of the State Bar or by members of the bar of other jurisdictions. The rules 
may include provision for a filing fee in the amount as the board may, from time to time, 
determine. 

(b) This article shall not apply to any of the following: 

(1) Disputes where a member of the State Bar of California is also admitted to practice in 
another jurisdiction or where an attorney is only admitted to practice in another jurisdiction, and 
he or she maintains no office in the State of California, and no material portion of the services 
were rendered in the State of California. 

(2) Claims for affirmative relief against the attorney for damages or otherwise based upon 
alleged malpractice or professional misconduct, except as provided in subdivision (a) of Section 
6203. 
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(3) Disputes where the fee or cost to be paid by the client or on his or her behalf has been 
determined pursuant to statute or court order. 

(c) Unless the client has agreed in writing to arbitration under this article of all disputes 
concerning fees, costs, or both, arbitration under this article shall be voluntary for a client and 
shall be mandatory for an attorney if commenced by a client. Mediation under this article shall 
be voluntary for an attorney and a client. 

(d) The board of trustees shall adopt rules to allow arbitration and mediation of attorney fee and 
cost disputes under this article to proceed under arbitration and mediation systems sponsored 
by local bar associations in this state. Rules of procedure promulgated by local bar associations 
are subject to review by the board or a committee designated by the board to ensure that they 
provide for a fair, impartial, and speedy hearing and award. 

(e) In adopting or reviewing rules of arbitration under this section, the board shall provide that 
the panel shall include one attorney member whose area of practice is either, at the option of 
the client, civil law, if the attorney’s representation involved civil law, or criminal law, if the 
attorney’s representation involved criminal law, as follows: 

(1) If the panel is composed of three members the panel shall include one attorney member 
whose area of practice is either, at the option of the client, civil or criminal law, and shall include 
one lay member. 

(2) If the panel is composed of one member, that member shall be an attorney whose area of 
practice is either, at the option of the client, civil or criminal law. 

(f) In any arbitration or mediation conducted pursuant to this article by the State Bar or by a local 
bar association, pursuant to rules of procedure approved by the board of trustees, an arbitrator 
or mediator, as well as the arbitrating association and its directors, officers, and employees, 
shall have the same immunity which attaches in judicial proceedings. 

(g) In the conduct of arbitrations under this article the arbitrator or arbitrators may do all of the 
following: 

(1) Take and hear evidence pertaining to the proceeding. 

(2) Administer oaths and affirmations. 

(3) Issue subpoenas for the attendance of witnesses and the production of books, papers, and 
documents pertaining to the proceeding. 

(h) Participation in mediation is a voluntary consensual process, based on direct negotiations 
between the attorney and his or her client, and is an extension of the negotiated settlement 
process. All discussions and offers of settlement are confidential and shall not be disclosed 
pursuant to any state law, including, but not limited to, the California Public Records Act 
(Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the Government Code), 
and may not be disclosed in any subsequent arbitration or other proceedings.  

SEC. 18. Section 6232 of the Business and Professions Code is amended to read:  

6232. (a) The committee shall establish practices and procedures for the acceptance, denial, 
completion, or termination of attorneys in the Attorney Diversion and Assistance Program, and 
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may recommend rehabilitative criteria for adoption by the board for acceptance, denial, 
completion of, or termination from, the program. 

(b) An attorney currently under investigation by the State Bar may enter the program in the 
following ways: 

(1) By referral of the Office of the Chief Trial Counsel. 

(2) By referral of the State Bar Court following the initiation of a disciplinary proceeding. 

(3) Voluntarily, and in accordance with terms and conditions agreed upon by the attorney 
participant with the Office of the Chief Trial Counsel or upon approval by the State Bar Court, as 
long as the investigation is based primarily on the self-administration of drugs or alcohol or the 
illegal possession, prescription, or nonviolent procurement of drugs for self-administration, or on 
mental illness, and does not involve actual harm to the public or his or her clients. An attorney 
seeking entry under this paragraph may be required to execute an agreement that violations of 
this chapter, or other statutes that would otherwise be the basis for discipline, may nevertheless 
be prosecuted if the attorney is terminated from the program for failure to comply with program 
requirements. 

(c) Neither acceptance into nor participation in the Attorney Diversion and Assistance Program 
shall relieve the attorney of any lawful duties and obligations otherwise required by any 
agreements or stipulations with the Office of the Chief Trial Counsel, court orders, or applicable 
statutes relating to attorney discipline. 

(d) An attorney who is not the subject of a current investigation may voluntarily enter, whether 
by self-referral or referral by a third party, the diversion and assistance program on a 
confidential basis and such information shall not be disclosed pursuant to any state law, 
including, but not limited to, the California Public Records Act (Chapter 3.5 (commencing with 
Section 6250) of Division 7 of Title 1 of the Government Code). Confidentiality pursuant to this 
subdivision shall be absolute unless waived by the attorney.  

SEC. 19. Section 6234 of the Business and Professions Code is amended to read:  

6234. Any information provided to or obtained by the Attorney Diversion and Assistance 
Program, or any subcommittee or agent thereof, shall be as follows: 

(a) Confidential and shall not be disclosed pursuant to any state law, including, but not limited 
to, the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 
of Title 1 of the Government Code). This confidentiality shall be absolute unless waived by the 
attorney. 

(b) Exempt from the provisions of Section 6086.1. 

(c) Not discoverable or admissible in any civil proceeding without the written consent of the 
attorney to whom the information pertains. 

(d) Not discoverable or admissible in any disciplinary proceeding without the written consent of 
the attorney to whom the information pertains. 

(e) Except with respect to the provisions of subdivision (d) of Section 6232, the limitations on the 
disclosure and admissibility of information in this section shall not apply to information relating to 
an attorney’s noncooperation with, or unsuccessful completion of, the Attorney Diversion and 
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Assistance Program, or any subcommittee or agent thereof, or to information otherwise 
obtained by the Office of the Chief Trial Counsel, by independent means, or from any other 
lawful source.  

SEC. 20. Section 6252 of the Government Code is amended to read:  

6252. As used in this chapter: 

(a) “Local agency” includes a county; city, whether general law or chartered; city and county; 
school district; municipal corporation; district; political subdivision; or any board, commission or 
agency thereof; other local public agency; or entities that are legislative bodies of a local agency 
pursuant to subdivisions (c) and (d) of Section 54952. 

(b) “Member of the public” means any person, except a member, agent, officer, or employee of 
a federal, state, or local agency acting within the scope of his or her membership, agency, 
office, or employment. 

(c) “Person” includes any natural person, corporation, partnership, limited liability company, firm, 
or association. 

(d) “Public agency” means any state or local agency. 

(e) “Public records” includes any writing containing information relating to the conduct of the 
public’s business prepared, owned, used, or retained by any state or local agency regardless of 
physical form or characteristics. “Public records” in the custody of, or maintained by, the 
Governor’s office means any writing prepared on or after January 6, 1975. 

(f) (1) “State agency” means every state office, officer, department, division, bureau, board, and 
commission or other state body or agency, except those agencies provided for in Article IV 
(except Section 20 thereof) or Article VI of the California Constitution. 

(2) Notwithstanding paragraph (1) or any other law, “state agency” shall also mean the State 
Bar of California, as described in Section 6001 of the Business and Professions Code. 

(g) “Writing” means any handwriting, typewriting, printing, photostating, photographing, 
photocopying, transmitting by electronic mail or facsimile, and every other means of recording 
upon any tangible thing any form of communication or representation, including letters, words, 
pictures, sounds, or symbols, or combinations thereof, and any record thereby created, 
regardless of the manner in which the record has been stored.  

SEC. 21. Section 6276.04 of the Government Code is amended to read:  

6276.04. Aeronautics Act, reports of investigations and hearings, Section 21693, Public Utilities 
Code. 

Agricultural producers marketing, access to records, Section 59616, Food and Agricultural 
Code. 

Aiding disabled voters, Section 14282, Elections Code. 

Air pollution data, confidentiality of trade secrets, Section 6254.7, and Sections 42303.2 and 
43206, Health and Safety Code. 
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Air toxics emissions inventory plans, protection of trade secrets, Section 44346, Health and 
Safety Code. 

Alcohol and drug abuse records and records of communicable diseases, confidentiality of, 
Section 123125, Health and Safety Code. 

Alcoholic beverage licensees, confidentiality of corporate proprietary information, Section 
25205, Business and Professions Code. 

Ambulatory Surgery Data Record, confidentiality of identifying information, Section 128737, 
Health and Safety Code. 

Apiary registration information, confidentiality of, Section 29041, Food and Agricultural Code. 

Archaeological site information and reports maintained by state and local agencies, disclosure 
not required, Section 6254.10. 

Arrest not resulting in conviction, disclosure or use of records, Sections 432.7 and 432.8, Labor 
Code. 

Arsonists, registered, confidentiality of certain information, Section 457.1, Penal Code. 

Artificial insemination, donor not natural father, confidentiality of records, Section 7613, Family 
Code. 

Assessor’s records, confidentiality of information in, Section 408, Revenue and Taxation Code. 

Assessor’s records, confidentiality of information in, Section 451, Revenue and Taxation Code. 

Assessor’s records, display of documents relating to business affairs or property of another, 
Section 408.2, Revenue and Taxation Code. 

Assigned risk plans, rejected applicants, confidentiality of information, Section 11624, Insurance 
Code. 

Attorney applicant, investigation by State Bar, confidentiality of, Section 6060.2, Business and 
Professions Code. 

Attorney applicant, information submitted by applicant and State Bar admission records, 
confidentiality of, Section 6060.25, Business and Professions Code. 

Attorney-client confidential communication, Section 6068, Business and Professions Code, and 
Sections 952 and 954, Evidence Code. 

Attorney, disciplinary proceedings, confidentiality prior to formal proceedings, Section 6086.1, 
Business and Professions Code. 

Attorney, disciplinary proceeding, State Bar access to nonpublic court records, Section 6090.6, 
Business and Professions Code. 

Attorney, law corporation, investigation by State Bar, confidentiality of, Section 6168, Business 
and Professions Code. 

Attorney work product confidentiality in administrative adjudication, Section 11507.6. 
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Attorney, work product, confidentiality of, Section 6202, Business and Professions Code. 

Attorney work product, discovery, Chapter 4 (commencing with Section 2018.010) of Title 4 of 
Part 4 of the Code of Civil Procedure. 

Auditor General, access to records for audit purposes, Sections 10527 and 10527.1. 

Auditor General, disclosure of audit records, Section 10525. 

Automated forward facing parking control devices, confidentiality of video imaging records from 
the devices, Section 40240, Vehicle Code. 

Automated traffic enforcement system, confidentiality of photographic records made by the 
system, Section 21455.5, Vehicle Code. 

Automobile Insurance Claims Depository, confidentiality of information, Section 1876.3, 
Insurance Code. 

Automobile insurance, investigation of fraudulent claims, confidential information, Section 
1872.8, Insurance Code. 

Avocado handler transaction records, confidentiality of information, Section 44984, Food and 
Agricultural Code.  

SEC. 22. Section 11121 of the Government Code is amended to read:  

11121. As used in this article, “state body” means each of the following: 

(a) Every state board, or commission, or similar multimember body of the state that is created 
by statute or required by law to conduct official meetings and every commission created by 
executive order. 

(b) A board, commission, committee, or similar multimember body that exercises any authority 
of a state body delegated to it by that state body. 

(c) An advisory board, advisory commission, advisory committee, advisory subcommittee, or 
similar multimember advisory body of a state body, if created by formal action of the state body 
or of any member of the state body, and if the advisory body so created consists of three or 
more persons. 

(d) A board, commission, committee, or similar multimember body on which a member of a body 
that is a state body pursuant to this section serves in his or her official capacity as a 
representative of that state body and that is supported, in whole or in part, by funds provided by 
the state body, whether the multimember body is organized and operated by the state body or 
by a private corporation. 

(e) Notwithstanding subdivision (a) of Section 11121.1, the State Bar of California, as described 
in Section 6001 of the Business and Professions Code. This subdivision shall become operative 
on April 1, 2016.  
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SEC. 22.5. Section 11121 of the Government Code is amended to read:  

11121. As used in this article, “state body” means each of the following: 

(a) Every state board, or commission, or similar multimember body of the state that is created 
by statute or required by law to conduct official meetings and every commission created by 
executive order. 

(b) A board, commission, committee, or similar multimember body that exercises any authority 
of a state body delegated to it by that state body. 

(c) An advisory board, advisory commission, advisory committee, advisory subcommittee, or 
similar multimember advisory body of a state body, if created by formal action of the state body 
or of any member of the state body, and if the advisory body so created consists of three or 
more persons, except as in subdivision (d). 

(d) A board, commission, committee, or similar multimember body on which a member of a body 
that is a state body pursuant to this section serves in his or her official capacity as a 
representative of that state body and that is supported, in whole or in part, by funds provided by 
the state body, whether the multimember body is organized and operated by the state body or 
by a private corporation. 

(e) Notwithstanding subdivision (a) of Section 11121.1, the State Bar of California, as described 
in Section 6001 of the Business and Professions Code. This subdivision shall become operative 
on April 1, 2016.  

SEC. 23. Section 11121.1 of the Government Code is amended to read:  

11121.1. As used in this article, “state body” does not include any of the following: 

(a) Except as provided in subdivision (e) of Section 11121, state agencies provided for in Article 
VI of the California Constitution. 

(b) Districts or other local agencies whose meetings are required to be open to the public 
pursuant to the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of 
Division 2 of Title 5). 

(c) State agencies provided for in Article IV of the California Constitution whose meetings are 
required to be open to the public pursuant to the Grunsky-Burton Open Meeting Act (Article 2.2 
(commencing with Section 9027) of Chapter 1.5 of Part 1 of Division 2 of Title 2). 

(d) State agencies when they are conducting proceedings pursuant to Section 3596. 

(e) State agencies provided for in Section 109260 of the Health and Safety Code, except as 
provided in Section 109390 of the Health and Safety Code. 

(f) The Credit Union Advisory Committee established pursuant to Section 14380 of the Financial 
Code.  

SEC. 24. Section 22.5 of this bill incorporates amendments to Section 11121 of the Government 
Code proposed by this bill and Assembly Bill 85. It shall only become operative if (1) both bills 
are enacted and become effective on or before January 1, 2016, (2) each bill amends Section 
11121 of the Government Code, and (3) this bill is enacted after Assembly Bill 85, in which case 
Section 11121 of the Government Code, as amended by Assembly Bill 85, shall remain 
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operative only until the operative date of this bill, at which time Section 22.5 of this bill shall 
become operative, and Section 22 of this bill shall not become operative. 

SEC. 25. The Legislature finds and declares that this act imposes a limitation on the public’s 
right of access to the meetings of public bodies or the writings of public officials and agencies 
within the meaning of Section 3 of Article I of the California Constitution. Pursuant to that 
constitutional provision, the Legislature makes the following findings to demonstrate the interest 
protected by this limitation and the need for protecting that interest: 

In order to allow the State Bar of California to fully accomplish its objectives, including, but not 
limited to, its licensing, regulatory, and disciplinary functions, it is imperative to protect the 
privacy interests of those persons submitting information to the State Bar, including any 
information submitted by an applicant to the State Bar for admission and a license to practice 
law, those applicants, members, and law corporations subject to investigation and discipline by 
the State Bar, and those persons participating in discussions and offers of settlement pursuant 
to arbitration or mediation in order to ensure that any personal or sensitive information is 
protected as confidential information. 

SEC. 26. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the 
California Constitution because the only costs that may be incurred by a local agency or school 
district will be incurred because this act creates a new crime or infraction, eliminates a crime or 
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of 
Article XIII B of the California Constitution. 

228



	

 

     
      

 
 
 
 

 
 

 
  

 

 
 

___________________________________________________________________________ 
 

 

 

 

180 Howard Street, San Francisco, CA 94105-1617 
845 S. Figueroa Street, Los Angeles, CA 90017-2515 

Tel:  (415) 538-2000
 
Tel:  (213) 765-1000
 

DATE:	 December 5, 2015 

FROM: 	Elizabeth Parker 

TO: 	 Governance in the Public Interest Task Force 
Board of Trustees 

RE: 	 Questions for 2016 Governance in the Public Interest Task Force Work Plan 

Anticipating the December 9, 2015 meeting of the Task Force on Governance in the 
Public Interest, President Pasternak, as chair of the Task Force, has asked staff to develop an 
outline of questions to assist the Task Force in designing a 2016 agenda. The outline below is 
not intended to be exclusive, but is offered to help Task Force members meet an ambitious 
2016 schedule, which anticipates at least two Task Force meetings and two public hearing 
meetings (in Los Angeles and San Francisco), followed by full report to the full Board of 
Trustees by mid-2016. The adopted report will then be sent to the Supreme Court, the 
Governor and the Legislature. The following questions should be considered as a starting 
point for discussion on December 9, when the Task Force will work to design an agenda for 
the remaining meetings. Staff will also assist in this process by providing an historical review of 
comprehensive reports of the State Bar done in 1995 and 2011. These earlier studies will be 
updated to provide the necessary background for consideration of the topics identified for 
discussion. 

A. Selection and Composition of the State Bar Board of Trustees 

Recent statutory changes in the means of selecting Trustees has altered the 
composition of the Board, changing both size, means of selection and balance between lawyer 
(i.e. ‘active market participants’) and public members. State Bar members now elect only six 
Trustees, with the remaining thirteen Trustees named by one of three branches of State 
government.  This latter group of appointed Trustees, however, includes only six public 
members who are not ‘non market participants’. Are there additional changes which should be 
considered in the selection and composition of the Board to achieve: 

1. Greater geographic diversity among all Trustees; 
2. A reduction in the number of Trustees who can be defined as ‘active market 

participants’ under recent case law or FTC guidelines, whether or not they are 
‘public members’, appointed, rather than elected by the members of the State Bar; 

3. Elimination of elections for both individual Trustees and officers of the Board of 
Trustees (President, Vice President and Treasurer);  

4. Different terms of office for both Trustees and officers. 
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B. Organizational Structure and Functions of the State Bar of California 

Since its inception in 1927, the State Bar of California, like over thirty sister 
organizations in the U.S. (and all in the Western states except Colorado), has operated with a 
‘unified bar’ structure, combining two roles: protection of the public and advancing the legal 
profession. The remaining jurisdictions require membership in a bar and dues paid to support a 
discipline system under their State Supreme Courts, but place traditional associational 
activities (education, outreach, support for the legal system and legal services) in ‘voluntary’ 
bar associations. 

Often complementary, these two roles can on occasion create either the reality, or the 
appearance, of conflict, when member interests have the potential for opposing those of the 
public in protection and economic freedom. As a result, nationally, a debate has begun on 
whether state bar organizations should be ‘de-unified’, to avoid such real or perceived 
conflicts, to simplify structures, and to make funding of the discipline system more transparent. 
At the same time, some continue to question whether requiring membership is Constitutionally 
suspect under First Amendment principles of freedom of association.  

In contrast, many others argue that unified bar organizations best serve the public 
interest by enabling programs which improve the quality of the legal profession, support the 
Bar’s efforts to achieve an accessible and responsive legal system, and contain anti-
competitive responses to market forces seen in some ‘voluntary’ bar associations.  In addition, 
is a statewide voluntary bar feasible in California, which has a multitude of successful local bar 
associations (geographic, subject matter, and based on heritage) throughout the State?  This 
debate raises a variety of questions. 

1. What is the experience among other U.S. states in choosing either a unified or voluntary 
structure for bar discipline and membership responsibilities? 

2. What are the advantages and disadvantages of both forms of bar organization? 
3. What impact would a change from unified to voluntary bar organization have on the 

State Bar of California and what would the resulting structures look like? 
4. What can be learned from the experience of other professions, where regulatory and 

membership functions have been separated? 

C. The Impact of a Recent U.S. Supreme Court Decision on State Bar Supervision 

The Recent case of North Carolina State Board of Dental Examiners v. Federal Trade 
Commission, 574 U.S. ___, 135 S.Ct. 1101 (2015) held that if a state delegates licensing and 
regulatory authority to a state agency controlled by a board of majority dentists, the actions 
taken by such a self-regulating agency risk being found anticompetitive.  If state government 
‘sovereign immunity’ is to be allowed as an exception to the antitrust laws for the actions of 
such bodies, the ‘active supervision’ of a governmental body is required, even when the action 
is taken under a clearly articulated state law. The decision thus raises questions for all 
regulatory organizations composed of a majority of ‘market participants’, i.e. members of the 
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professions being regulated, such as the State Bar of California.  In the case of the State Bar, 
as part of the judicial branch overseen by the Supreme Court of California, the North Carolina 
State Board raises several governance questions. 

1. What changes to the State Bar Board of Trustees currently composed of a majority of 
practicing lawyers could or should be considered in its governance structure to avoid the 
characterization that the regulatory activities of the State Bar are controlled by active 
market participants? What might these changes involve?  

2. What is required to achieve ‘active supervision’ of a state regulatory agency by a 

governmental body, in this case the Supreme Court of California? 


3. Are all regulatory responsibilities of the State Bar ‘actively supervised’ as currently 

operated and if not, what changes should be considered? 


4. To what extent does the Supreme Court now have, and should the Supreme Court have, 
exclusive authority over the State Bar?  
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RESOLUTION 
 

 
RESOLVED, That the American Bar Association adopts the ABA Model Regulatory Objectives 1 
for the Provision of Legal Services, dated February, 2016. 2 
 3 

ABA Model Regulatory Objectives for the Provision of Legal Services 4 
 5 

A. Protection of the public 6 
B. Advancement of the administration of justice and the rule of law 7 
C. Meaningful access to justice and information about the law, legal issues, and the civil and 8 

criminal justice systems 9 
D. Transparency regarding the nature and scope of legal services to be provided, the 10 

credentials of those who provide them, and the availability of regulatory protections  11 
E. Delivery of affordable and accessible legal services 12 
F. Efficient, competent, and ethical delivery of legal services  13 
G. Protection of privileged and confidential information 14 
H. Independence of professional judgment  15 
I. Accessible civil remedies for negligence and breach of other duties owed, and 16 

disciplinary sanctions for misconduct, and advancement of appropriate preventive or 17 
wellness programs.  18 

J. Diversity and inclusion among legal services providers and freedom from discrimination 19 
for those receiving legal services and in the justice system 20 

 21 
 22 

FURTHER RESOLVED, That the American Bar Association urges that each state’s highest 23 
court, and those of each territory and tribe, be guided by the ABA Model Regulatory Objectives 24 
for the Provision of Legal Services when they assess the court’s existing regulatory framework 25 
and any other regulations they may choose to develop concerning non-traditional legal service 26 
providers.  27 

FURTHER RESOLVED, That nothing contained in this Resolution abrogates in any manner 28 
existing ABA policy prohibiting non lawyer ownership of law firms or the core values adopted 29 
by the House of Delegates.30 

 
DELETIONS STRUCK THROUGH; ADDITIONS UNDERLINED 

©YEAR by the American Bar Association.  Reprinted With permission.  All rights reserved.  This information 
or any or portion thereof may not be copied or disseminated in any form or by any means or stored in an 

electronic database or retrieval system without the express written consent of the American Bar Association.
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AMERICAN BAR ASSOCIATION 

ADOPTED BY THE HOUSE OF DELEGATES 

FEBRUARY 8, 2016 

RESOLUTION 

RESOLVED, That the American Bar Association adopts the ABA Model Regulatory Objectives 
for the Provision of Legal Services, dated February, 2016. 

ABA Model Regulatory Objectives for the Provision of Legal Services 

A. Protection of the public 
B. Advancement of the administration of justice and the rule of law 
C. Meaningful access to justice and information about the law, legal issues, and the civil and 

criminal justice systems 
D. Transparency regarding the nature and scope of legal services to be provided, the 

credentials of those who provide them, and the availability of regulatory protections  
E. Delivery of affordable and accessible legal services 
F. Efficient, competent, and ethical delivery of legal services  
G. Protection of privileged and confidential information 
H. Independence of professional judgment  
I. Accessible civil remedies for negligence and breach of other duties owed, disciplinary 

sanctions for misconduct, and advancement of appropriate preventive or wellness 
programs 

J. Diversity and inclusion among legal services providers and freedom from discrimination 
for those receiving legal services and in the justice system 

FURTHER RESOLVED, That the American Bar Association urges that each state’s highest 
court, and those of each territory and tribe, be guided by the ABA Model Regulatory Objectives 
for the Provision of Legal Services when they assess the court’s existing regulatory framework 
and any other regulations they may choose to develop concerning non-traditional legal service 
providers.  

FURTHER RESOLVED, That nothing contained in this Resolution abrogates in any manner 
existing ABA policy prohibiting non lawyer ownership of law firms or the core values adopted 
by the House of Delegates. 
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REPORT 

1 

I. Background on the Development of ABA Model Regulatory Objectives for the 
Provision of Legal Services 

The American Bar Association’s Commission on the Future of Legal Services was created in 
August 2014 to examine how legal services are delivered in the U.S. and other countries and to 
recommend innovations that improve the delivery of, and the public’s access to, those services.1 
As one part of its work, the Commission engaged in extensive research about regulatory 
innovations in the U.S. and abroad.  The Commission found that U.S. jurisdictions are 
considering the adoption of regulatory objectives to serve as a framework for the development of 
standards in response to a changing legal profession and legal services landscape. Moreover, 
numerous countries already have adopted their own regulatory objectives.  

The Commission concluded that the development of regulatory objectives is a useful initial step 
to guide supreme courts and bar authorities when they assess their existing regulatory framework 
and any other regulations they may choose to develop concerning non-traditional legal service 
providers. Given that supreme courts in the U.S. are beginning to consider the adoption of 
regulatory objectives and given that providers of legal assistance other than lawyers are already 
actively serving the American public, it is especially timely and important for the ABA to offer 
guidance in this area. 

This Report discusses why the Commission urges the House of Delegates to adopt the 
accompanying Resolution.  

II. The Purpose of Model Regulatory Objectives for the Provision of Legal Services 

The Commission believes that the articulation of regulatory objectives serves many valuable 
purposes.  One recent article cites five such benefits: 

First, the inclusion of regulatory objectives definitively sets out the purpose of 
lawyer regulation and its parameters. Regulatory objectives thus serve as a guide 
to assist those regulating the legal profession and those being regulated. Second, 
regulatory objectives identify, for those affected by the particular regulation, the 
purpose of that regulation and why it is enforced. Third, regulatory objectives 
assist in ensuring that the function and purpose of the particular [regulation] is 
transparent. Thus, when the regulatory body administering the [regulation] is 
questioned—for example, about its interpretation of the [regulation]—the 
regulatory body can point to the regulatory objectives to demonstrate compliance 
with function and purpose. Fourth, regulatory objectives can help define the 
parameters of the [regulation] and of public debate about proposed [regulation]. 
Finally, regulatory objectives may help the legal profession when it is called upon 

                                                      
1 Additional information about the Commission, including descriptions of the Commission’s six working groups, 
can be found on the Commission’s website as well as in the Commission’s November 3, 2014 issues paper. That 
paper generated more than 60 comments. 
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to negotiate with governmental and nongovernmental entities about regulations 
affecting legal practice.

2 
 

2 

In addition to these benefits, the Commission believes Model Regulatory Objectives for the 
Provision of Legal Services will be useful to guide the regulation of an increasingly wide array 
of already existing and possible future legal services providers.3 The legal landscape is changing 
at an unprecedented rate. In 2012, investors put $66 million dollars into legal service technology 
companies. By 2013, that figure was $458 million.4 One source indicates that there are well over 
a thousand legal tech startup companies currently in existence.5 Given that these services are 
already being offered to the public, the Model Regulatory Objectives for the Provision of Legal 
Services will serve as a useful tool for state supreme courts as they consider how to respond to 
these changes. 

A number of U.S. jurisdictions have articulated specific regulatory objectives for the lawyer 
disciplinary function.6 At least one U.S. jurisdiction (Colorado) is considering the adoption of 
regulatory objectives that are intended to have broader application similar to the proposed ABA 
Model Regulatory Objectives for the Provision of Legal Services.7 In addition, the development 
and adoption of regulatory objectives with broad application has become increasingly common 
around the world.  Nearly two dozen jurisdictions outside the U.S. have adopted them in the past 
decade or have proposals pending. Australia, Denmark, England, India, Ireland, New Zealand, 
Scotland, Wales, and several Canadian provinces are examples.8  

                                                      
2  Laurel Terry, Steve Mark & Tahlia Gordon, Adopting Regulatory Objectives for the Legal Profession, 80 
FORDHAM LAW REVIEW 2685, 2686 (2012), available at http://papers.ssrn.com/sol3/papers. 
cfm?abstract_id=2085003. The original quote refers to “legislation” rather than “regulation,” but regulatory 
objectives serve the same purpose in both cases.  
3 As noted by the ABA Standing Committee on Paralegals in its comments to the Commission, paralegals already 
assist in the accomplishment of many of the Commission’s proposed Regulatory Objectives. 
4 Joshua Kubick, 2013 was a Big Year for Legal Startups; 2014 Could Be Bigger, TechCo (Feb. 14, 2015), available 
at http://tech.co/2013-big-year-legal-startups-2014-bigger-2014-02.
5 https://angel.co/legal 
6 For example, in Arizona “the stated objectives of disciplinary proceedings are: (1) maintenance of the integrity of 
the profession in the eyes of the public, (2) protection of the public from unethical or incompetent lawyers, and (3) 
deterrence of other lawyers from engaging in illegal or unprofessional conduct.” In re Murray, 159 Ariz. 280, 282, 
767 P.2d 1, 3 (1988).  In addition, the Court views “discipline as assisting, if possible, in the rehabilitation of an 
errant lawyer.” In re Hoover, 155 Ariz. 192, 197, 745 P.2d 939, 944 (1987).  California Business & Professions 
Code Section 6001.1 states that “[T]he protection of the public shall be the highest priority for the State Bar of 
California and the board of trustees in exercising their licensing, regulatory, and disciplinary functions. Whenever 
the protection of the public is inconsistent with other interests sought to be promoted, the protection of the public 
shall be paramount.” The Illinois Attorney Registration and Disciplinary Commission of the Supreme Court of 
Illinois (ARDC) adopted the following: “The mission of the ARDC is to promote and protect the integrity of the 
legal profession, at the direction of the Supreme Court, through attorney registration, education, investigation, 
prosecution and remedial action.”  
7  A Supreme Court of Colorado Advisory Committee is currently developing, for adoption by the Court, 
“Regulatory Objectives of the Supreme Court of Colorado.”    
8 For a more extensive history of the “regulatory objectives movement,” see Laurel Terry, Why Your Jurisdiction 
Should Jump on the Regulatory Objectives Bandwagon, THE PROFESSIONAL LAWYER (2013), available at 
http://www.personal.psu.edu/faculty/l/s/lst3/Terry_Regulatory_Objectives_Bandwagon_2013.pdf.  
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These Model Regulatory Objectives for the Provision of Legal Services are intended to stand on 
their own.  Regulators should be able to identify the goals they seek to achieve through existing 
and new regulations.  Having explicit regulatory objectives ensures credibility and transparency, 
thus enhancing public trust as well as the confidence of those who are regulated.

3 

9   

From the outset, the Commission has been transparent about the broad array of issues it is 
studying and evaluating, including those legal services developments that are viewed by some as 
controversial, threatening, or undesirable (e.g., alternative business structures).  The adoption of 
this resolution does not abrogate in any manner existing ABA policy prohibiting non-lawyer 
ownership of law firms or the core values adopted by the House of Delegates. It also does not 
predetermine or even imply a position on other similar subjects.  If and when any other issues 
come to the floor of the House of Delegates, the Association can and should have a full and 
informed debate about them. 

The Commission intends for these Model Regulatory Objectives for the Provision of Legal 
Services to be used by supreme courts and their regulatory agencies.  As noted in the Further 
Resolved Clause of this Resolution, the Objectives are offered as a guide to supreme courts.  
They can serve as such for new regulations and the interpretation of existing regulations, even in 
the absence of formal adoption.  As with any ABA model, a supreme court may choose which, if 
any, provisions to be guided by, and which, if any, to adopt.  

Although regulatory objectives have been adopted by legislatures of other countries due to the 
manner in which their governments operate, they are equally useful in the context of the 
judicially-based system of legal services regulation in the U.S., which has been long supported 
by the ABA.  

Regulatory objectives can serve a purpose that is similar to the Preamble to the Model Rules of 
Professional Conduct. In jurisdictions that have formally adopted the Preamble, the Rules 
provide mandatory authority, and the Preamble offers guidance regarding the foundation of the 
black letter law and the context within which the Rules operate. In much the same way, 
regulatory objectives are intended to offer guidance to U.S. jurisdictions with regard to the 
foundation of existing legal services regulations (e.g., unauthorized practice restrictions) and the 
purpose of and context within which any new regulations should be developed and enforced in 
the legal services context. 

III. Relationship to the Legal Profession’s Core Values 

Regulatory objectives are different from the legal profession’s core values in at least two 
respects. First, the core values of the legal profession are (as the name suggests) directed at the 
“legal profession.”10  By contrast, regulatory objectives are intended to guide the creation and 
                                                      
9 As Professor Laurel Terry states in comments she submitted in response to the Commission’s circulation of a draft 
of these Regulatory Objectives, if “a regulator can say what it is trying to achieve, its response to a particular issue – 
whatever that response is – should be more thoughtful and should have more credibility.  It seems to me that this is 
in everyone’s interest.”   
10  See ABA House of Delegates Recommendation 10F (adopted July 11, 2000), available at 
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary_practice/mdprecom1
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interpretation of a wider array of legal services regulations, such as regulations covering new 
categories of legal services providers. For this reason, some duties that already exist in the Model 
Rules of Professional Conduct (e.g., the duty of confidentiality) are restated in the Model 
Regulatory Objectives for the Provision of Legal Services to emphasize their importance and 
relevance when developing regulations for legal services providers who are not lawyers.  
Second, while the core values of the legal profession remain at the center of attorney conduct 
rules, they offer only limited, though still essential, guidance in the context of regulating the 
legal profession. A more complete set of regulatory objectives can offer U.S. jurisdictions clearer 
regulatory guidance than the core values typically provide.

4 
 

11 

The differing functions served by regulatory objectives and core values mean that some core 
values are articulated differently in the context of regulatory objectives. For example, the 
concept of client loyalty is an oft-stated and important core value, but in the context of regulatory 
objectives, client loyalty is expressed in more specific and concrete terms through independence 
of professional judgment, competence, and confidentiality.  

Further, the Commission recognizes that, in addition to civil remedies for negligence and breach 
of other duties owed, and disciplinary  sanctions  for  misconduct,   advancement  of  appropriate 
preventive or wellness programs for providers of legal services is important. Such programs not 
only  help  improve  service  as  well  as  providers’  well-being,  but  they  also  assist  providers  in 
avoiding actions that could lead to civil claims or disciplinary matters. 

IV. Recommended ABA Model Regulatory Objectives for the Provision of Legal 
Services 

The Commission developed the Model Regulatory Objectives for the Provision of Legal Services 
by  drawing  on  the  expertise  of  its  own  members,12  discussing  multiple  drafts  of  regulatory 
objectives  at  Commission  meetings,  reviewing  regulatory  objectives  in  nearly  two  dozen 
jurisdictions, and reading the work of several scholars and resource experts.13 The Commission 
                                                                                                                                                                           
0f.html.  This recommendation lists  the following as among the core values of the legal profession: the lawyer’s 
duty of undivided loyalty to the client; the lawyer’s duty competently to exercise independent legal judgment for the 
benefit of the client; the lawyer’s duty to hold client confidences inviolate; the lawyer’s duty to avoid conflicts of 
interest with the client; the lawyer’s duty to help maintain a single profession of law with responsibilities as a 
representative of clients, an officer of the legal system, and a public citizen having special responsibilities for the 
quality of justice; and the lawyer’s duty to promote access to justice.    
11 The Commission notes that there also are important professionalism values to which all legal services providers 
should aspire. Some aspects of professionalism fold into the Objectives related to ethical delivery of services, 
independence of professional judgment and access to justice. Others may not fit neatly into the distinct purpose of 
regulatory objectives for legal services providers, just as they do not fall within the mandate of the ethics rules for 
lawyers,  
12 The Commission includes representatives from the judiciary and regulatory bodies, academics, and practitioners. 
13 Materials reviewed include Steve Mark, Tahlia Gordon, Marlene LeBrun & Gary Tamsitt, Preserving the Ethics 
and Integrity of the Legal Profession in an Evolving Market: A Comparative Regulatory Response, available at 
http://www.olsc.nsw.gov.au/agdbasev7wr/olsc/documents/pdf/preserving%20ethics%20integrity%20legal%20profe
ssion%20uk_paper.pdf; Andrew Perlman, Towards the Law of Legal Services (2015), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2561014; Laurel Terry, Steve Mark &Tahlia Gordon, Adopting 
Regulatory Objectives for the Legal Profession, 80 FORDHAM LAW REVIEW 2685, 2686 (2012), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2085003; THE LAW SOCIETY, THE MINISTRY OF JUSTICE’S CALL 
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also sought input and incorporated suggestions from individuals and other entities, including the 
ABA Standing Committee on Discipline and the ABA Standing Committee on Ethics and 
Professional Responsibility.  

Respectfully submitted, 

Judy Perry Martinez, Chair 
Andrew Perlman, Vice-Chair  
Commission on the Future of Legal Services  

5 

 
February 2016  

                                                                                                                                                                           
FOR EVIDENCE ON THE REGULATION OF LEGAL SERVICES IN ENGLAND AND WALES: THE LAW SOCIETY’S RESPONSE 
(Sept. 2, 2013), available at https://www.lawsociety.org.uk/policy-campaigns/consultation-responses/regulation-of-
legal-services/. 
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GENERAL INFORMATION FORM 

6 
 

Submitting Entity: ABA Commission on the Future of Legal Services 

Submitted By: Judy Perry Martinez, Chair 

1. Summary of Resolution(s).  

The Commission on the Future of Legal Services seeks adoption of ABA Model Regulatory 
Objectives for the Provision of Legal Services by the House of Delegates. The Commission 
further requests that the House recommend that each state’s highest court, and those of each 
territory and tribe, be guided by clearly identified regulatory objectives such as those contained 
in the proposed ABA Model Regulatory Objectives for the Provision of Legal Services. Given 
that supreme courts in the U.S. are beginning to consider the adoption of regulatory objectives 
and given that providers of legal assistance other than lawyers are already actively serving the 
American public, it is especially timely and important for the ABA to offer guidance in this area. 

It is important for regulators to be able to easily identify the goals they seek to achieve through 
existing and new regulations.  The adoption of ABA Model Regulatory Objectives for the 
Provision of Legal Services would create a valuable framework to guide the courts in the face of 
the burgeoning access to justice crisis and fast paced change affecting the delivery of legal 
services in order that the courts can assess their existing regulatory framework and any other 
regulations they may choose to develop concerning non-traditional legal service providers. Use 
of ABA Model Regulatory Objectives for the Provision of Legal Services also will help courts 
continue to ensure credibility and transparency in the regulatory process, which enhances not 
only the public’s trust in judicial regulation, but also the confidence of those who are regulated. 

2. Approval by Submitting Entity.  

The Commission on the Future of Legal Services approved the filing of this Resolution at its 
meeting on September 25 and 26, 2015. 

3. Has this or a similar resolution been submitted to the House or Board previously?  

No 

4. What existing Association policies are relevant to this Resolution and how would they be 
affected by its adoption?   

This Resolution is consistent with existing and longstanding ABA policies supporting state-
based judicial regulation and does not affect them.   

5. If this is a late report, what urgency exists which requires action at this meeting of the 
House? N/A 
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6. Status of Legislation.  (If applicable) N/A 

7 
 

7. Brief explanation regarding plans for implementation of the policy, if adopted by the House 
of Delegates.  

The Policy Implementation Committee of the Center for Professional Responsibility has in 
place the procedures and infrastructure to successfully implement any policies relating to the 
regulation of the legal profession that are adopted by the House of Delegates. The Policy 
Implementation Committee works with the Conference of Chief Justices as part of its process.  
The Commission on the Future of Legal Services has been in communication with Center for 
Professional Responsibility volunteer leadership and the Center Director in anticipation of 
the implementation effort.  The Policy Implementation Committee has been responsible for 
the successful implementation of the recommendations of the ABA Commission on Ethics 
20/20, Ethics 2000 Commission, the Commission on Multijurisdictional Practice and the 
Commission to Evaluate the Model Code of Judicial Conduct.  The Commission will also 
engage the ABA Legal Services Division regarding the implementation effort should the 
House adopt the Resolution. 

8. Cost to the Association.  (Both direct and indirect costs)  

None 

9. Disclosure of Interest.  (If applicable)  

10. Referrals. 

On September 29, 2015 the Commission released for comment to all ABA entities, state and 
local bar associations, and affiliated entities a draft of this Resolution and the accompanying 
draft Report.  In addition, the Commission consulted with the ABA Standing Committee on 
Professional Discipline and Standing Committee on Ethics and Professional Responsibility at 
an earlier stage during its study of regulatory objectives. The Commission carefully 
considered the feedback from those entities in the development of this Resolution.  

11. Contact Name and Address Information. (Prior to the meeting.  Please include name, address, 
telephone number and e-mail address)  

 Ellyn S. Rosen 
 Deputy Director and Regulation Counsel 
 ABA Center for Professional Responsibility 
 321 North Clark Street, 17th floor 
 Chicago, IL  60654-7598 

Phone: 312/988-5311 
Ellyn.Rosen@americanbar.org
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12. Contact Name and Address Information. (Who will present the report to the House? Please 

8 
 

include name, address, telephone number, cell phone number and e-mail address.)  

Judy Perry Martinez 
1724 Valence Street 
New Orleans, LA  70115 
Phone:  504/914-7912 
Email:  jpmartinez6@gmail.com  

Stephen A. Saltzburg 
George Washington University Law School 
2000 H Street NW 
Washington, DC  20052 
Phone:  202/994-7089 
Email:  ssaltz@law.gwu.edu  
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EXECUTIVE SUMMARY 

9 
 

 
1. Summary of the Resolution  

The Commission on the Future of Legal Services is proposing for House of Delegates adoption 
ABA Model Regulatory Objectives for the Provision of Legal Services. The Commission also 
requests that the House adopt the part of the Resolution that recommends that each state’s 
highest court, and those of each territory and tribe, be guided by clearly identified regulatory 
objectives such as those contained in the proposed ABA Model Regulatory Objectives for the 
Provision of Legal Services.  

The adoption of ABA Model Regulatory Objectives for the Provision of Legal Services would 
create a valuable framework to guide the courts as they, in the face of the burgeoning access to 
justice crisis and fast paced change affecting the delivery of legal services assess their existing 
regulatory framework and any other regulations they may choose to develop concerning non-
traditional legal service providers. Use of ABA Model Regulatory Objectives for the Provision 
of Legal Services would also help courts continue to ensure credibility and transparency in the 
regulatory process, and that enhances not only the public’s trust in judicial regulation, but also 
the confidence of those who are regulated. 

2.         Summary of the Issue that the Resolution Addresses 

The ABA Commission on the Future of Legal Services was created in August 2014 to examine 
how legal services are delivered in the U.S. and other countries and to recommend innovations 
that improve the delivery of, and the public’s access to, those services. As one part of its 
multifaceted work, the Commission engaged in extensive research about regulatory 
developments in the U.S. and abroad. The ABA has long supported state-based judicial 
regulation; its policies doing so do not, however, set forth a centralized framework of broad and 
explicit regulatory objectives to serve as a guide for such regulation.  This Resolution, if adopted, 
would fill this policy void and serve as a useful tool to help courts easily identify the explicit 
goals they seek to achieve when they assess their existing regulatory framework and any other 
regulations they may choose to develop concerning non-traditional legal service 
providers.  Given that supreme courts in the U.S. are beginning to consider the adoption of broad 
regulatory objectives, and given that providers of legal assistance other than lawyers are already actively 
serving the American public, the Commission believes that it is timely and important for the ABA to offer 
guidance in this area.  

3. Please Explain How the Proposed Policy Position will address the issue  

The adoption of ABA Model Regulatory Objectives for the Provision of Legal Services would 
create the valuable and needed framework to help courts as they, in the face of the burgeoning 
access to justice crisis and fast paced change affecting the delivery of legal services: (1) assess 
their existing regulatory framework and (2) identify and implement regulations related to legal 
services beyond the traditional regulation of the legal profession.  While allowing for 
jurisdictional flexibility, the centralized framework set forth in the ABA Model Regulatory 
Objectives for the Provision of Legal Services would also facilitate jurisdictional consistency.   
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Use of ABA Model Regulatory Objectives for the Provision of Legal Services would also help 
courts continue to ensure credibility and transparency in the regulatory process, which enhances 
not only the public’s trust in judicial regulation, but also the confidence of those who are 
regulated. 

4. Summary of Minority Views 

10 
 

From the outset, the Commission on the Future of Legal Services has been committed to and 
implemented a process that is transparent and open. The Commission has engaged in broad 
outreach and provided full opportunity for input into its work. Inherent in any undertaking of this 
scope and complexity is the recognition that there will be disagreements about the approach to 
issues as well as the substance of proposals.   

On September 29, 2015 the Commission released for comment to all ABA entities, state and 
local bar associations, and affiliated entities a draft of this Resolution and the accompanying 
draft Report.  At the time this Executive Summary was filed with the House of Delegates, the 
Commission was aware only that the following disagree with the Resolution: 

The New Jersey State Bar Association has expressed its belief that the Resolution is contrary to 
the profession’s core values and promotes a tiered system of justice. 

Larry Fox filed comment in opposition in his individual capacity.   
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To:  ABA Entities, Courts, Bar Associations (state, local, specialty, 
and international), Law Schools, Disciplinary Agencies, 
Individual Clients, and Client Entities 

 
From:  The ABA Commission on the Future of Legal Services 
 
Re: For Comment: Issues Paper Concerning Legal Checkups 
 
Date:  March 22, 2016 
 
The ABA Commission on the Future of Legal Services has not decided at this time 
whether to propose any Resolutions concerning the issues described in this Issues 
Paper. 
 

I. Executive Summary 
 

This Issues Paper discusses the creation and dissemination of widely available 
legal checkup tools to help individuals identify legal needs of which they may be 
unaware. 
 

The American Bar Association Commission on the Future of Legal Services1 
believes that legal checkups are an underutilized resource in efforts to expand access to 
legal services. Many noble efforts have been made to improve access to legal services, 
yet a high percentage of people with civil justice problems do not recognize that they 
have legal needs that require legal solutions. The availability and use of legal checkups 
would raise individuals’ awareness of their legal needs and help them recognize when 
they can benefit from legal assistance.   

 
To effectively improve access to legal services, however, legal checkups should 

meet fundamental standards.  For that reason, this Issues Paper proposes model 
guidelines for legal checkups.  The Commission seeks feedback on both the proposed 
guidelines and the use of legal checkups as a means to improve access to legal services. 

II. Legal Needs  
 
Individuals of all income levels often do not recognize when they have a legal 

need and, even when they do, fail to seek legal assistance.  In Accessing Justice in the 
Contemporary USA: Findings from the Community Needs and Services Study,2 Professor 
Rebecca Sandefur detailed the scope and nature of civil justice issues that people 
confront.  Her research shows that 46% of people are likely to address their problems 
themselves, 16% of people do nothing, and 16% get help from family or friends. Only 
15% sought formal help.  Only 16% even considered consulting a lawyer.  The 

                                                      
1 Information about the Commission is available at: www.ambar.org/abafutures. 
2http://www.abajournal.com/files/sandefur_accessing_justice_in_the_contemporary_usa_
aug2014.pdf . 
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Commission believes that a legal checkup tool will, on balance, advance the public 
interest by raising individuals’ awareness of their own legal needs and promoting legal 
representation to avoid adverse legal consequences. 

 
As Professor Sandefur states, “These problems emerge in people’s lives at the 

‘intersection of civil law and everyday adversity’ – they involve shelter, livelihood, debt, 
and the care and custody of dependent children and adults.”3 
 

Although the research does not delve into the severity of the legal problems 
people confront and leaves open the question of how many would benefit from formal 
assistance (including from a lawyer), the research does demonstrate what Richard 
Susskind refers to as a latent legal market.4  The research also shows the limitations of 
current efforts to reach out to those with legal needs.  

III. The Value of Legal Checkups 
 

Legal checkups are analogous to medical checkups.  Sometimes a person is fully 
aware there is a problem, as indicated by a fever, pain, or other overt symptoms.  At other 
times, medical issues are only discovered through blood work or other diagnostic tools.  
Similarly, legal issues sometimes have overt manifestations, but at other times lie 
dormant until the problems become acute, unavoidable, or unfixable.  
 

Most efforts to advance the delivery of legal services, including those in the 
private sector, legal aid, and pro bono, focus on serving the needs of those who know 
they have a problem that has a legal solution.  A different set of strategies is required to 
reach those who have a legal need but do not recognize it.  Even those who recognize 
they have a legal need might not associate it with a legal solution.   
 

In many instances where efforts have been made to reach out to those who are not 
aware that their problems have legal solutions, those efforts have not succeeded. A new 
set of strategies is needed. Medical-Legal Partnerships are a good example of efforts that 
successfully embrace that new strategy of deploying cross-disciplinary resources and 
expertise to bring solutions to those problems that exist at the “intersection of civil law 
and everyday adversity.”   If a child has a respiratory infection, a doctor may believe the 
cause is environmental, such as mold in the family’s apartment.  A lawyer may then help 
the family resolve the underlying cause of the medical condition by asserting the family’s 
legal rights to safe housing.  Similarly, at a legal clinic in a homeless shelter for veterans, 
a social worker may become aware that a shelter resident is having trouble getting a job. 

                                                      
3 Sandefur, Rebecca L. 2007. “The Importance of Doing Nothing: Everyday Problems 
and Responses to Inaction.” Pp. 112-132 in Transforming Lives: Law and Social Process, 
edited by Pascoe Pleasence, Alexy Buck and Nigil Balmer. London: TSO: Rebecca L. 
Sandefur 2010: “The Impact of Counsel: An Analysis of Empirical Evidence.” Seattle 
Journal of Social Justice 9 (1): 51-95. 
4 The Future of Law: Facing the Challenges of Information Technology, Richard 
Susskind, Clarendon Press, 1996, at 273-274. 
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Recognition of a criminal record and referral to the legal clinic may result in 
expungement of that record clearing the way for potential employment.  

 
Others may not even be aware they have a problem, let alone a problem with a 

legal solution. For example:  
 

 Those who are starting a new business may incorporate without 
understanding the obligations for annual meetings and corporate 
recordkeeping. That same start-up business may not know it needs to 
protect the enterprise’s intellectual property, leaving the company’s logo 
at risk.  Failing to comply with these requirements could result in personal 
financial liability. 
 

 A divorced parent may be unaware of obligations or opportunities 
regarding a child’s college expenses that were deferred during the divorce 
15 years before.  

 
 People may not understand the value of estate planning documents, such 

as powers of attorney and advance directives.  
 

These issues and many others may surface through the use of legal checkups.  
 

The idea of legal checkups is not new.  Louis M. Brown, a practitioner and law 
professor, wrote extensively about “preventive law,” the client-centric idea that lawyers 
should employ prophylactic measures to forestall legal problems.  Between 1950 (when 
he wrote the textbook “Preventive Law”) and 1986 (when he wrote “Lawyering Through 
Life: The Origin of Preventive Law”), Professor Brown designed solutions, including the 
legal checkup. In his 1974 book, “Manual for Periodic Legal Checkups,” Brown wrote:  

 
Clients find that the checkups are educational for them and they 
are alerted to a “number of legal aspects of their lives.”  Such things 
as inadequate insurance coverage for liability, failure to review a will 
executed many years before, failure to adopt a child who is living with 
a client, mixing of marital properties so as to cause problems in a decedent's 
estate or divorce, or failure of a person to take adequate security 
on a promissory note from one in whom the lender had great faith, 
are examples of facts which come up in a legal checkup. “The legal 
profession has yet to learn, and clients have yet to appreciate, that 
there is value in a professional diagnosis whether or not ‘problems’ are 
surfaced.”  [footnotes omitted]5 

 
Professor Brown’s vision was that a lawyer would consult with a client on a 

periodic basis, just as doctors conduct regular medical checkups.  That lawyer would then 
                                                      
5 See pages 134 – 136 at 
http://www.law.ua.edu/pubs/jlp_files/issues_files/vol12/vol12art08.pdf  
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be in a position to provide timely representation in conjunction with life events that 
demand or otherwise benefit from a legal solution.  
 

Although bar associations have periodically promoted legal checkups, sometimes 
in partnership with other institutions, many early initiatives have fallen into disuse.  
Today, some bar associations, firms (both for-profit and not-for-profit), and public 
interest organizations offer a variety of legal checkups.  Even today’s legal checkups, 
however, typically do not take advantage of the benefits resulting from the use of the 
latest technology.  Although many legal checkups are online, they are rarely online tools: 
specifically, they do not take advantage of “expert system” technology to create 
branching inquiries that enable people to quickly and efficiently work through a breadth 
of issues from anywhere they have Internet connectivity, though there are a few notable 
exceptions.6  

 
Legal checkups hold the promise of enabling individuals to identify legal needs of 

which they may be unaware and to take timely steps to address those needs.  The 
Commission therefore believes that such checkups can be an invaluable resource in 
improving access to legal services.   

IV. Proposed Guidelines for Legal Checkups 
 
To make a meaningful contribution to improving access to legal services, legal 

checkups should meet certain fundamental standards.  For that reason, this Issues Paper 
proposes the following guidelines for legal checkups:7 
 
Guidelines: 
 

1. Consumer Protection: Because the purpose of legal checkups is to assist 
users in recognizing their own legal needs and possible legal solutions, 
legal checkup tools must be designed to protect and benefit those who use 
them.  
 

2. Candor and Transparency: The promotion, distribution, and content of 
legal checkups must not be false, misleading, or deceptive.     

 
3. Substantive Quality: Legal checkups should be created in consultation 

with individuals who are competent in the applicable law that the checkup 
addresses. 

                                                      
6 See http://alegalcheckup.com/ and http://www.caconsumerjustice.org/get-legal-
help/other-legal-help/  
7 These guidelines are consistent with the Best Practice Guidelines for Legal Information 
Web Site Providers, developed by the ABA Elawyering Task Force.  The American Bar 
Association House of Delegates approved these guidelines on February 10, 2003.  
http://www.americanbar.org/groups/law_practice/committees/elawyering-best-
practices.html  
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4. Communication: Legal checkup providers should clearly communicate to 

users that the quality and effectiveness of the checkup depends on the users 
providing full and accurate information. 

 
5. Limits of Checkup: Legal checkup providers should give users 

conspicuous notice that a legal checkup is primarily designed to identify 
legal issues, not to solve them, and is not a substitute for the advice of a 
lawyer.  

 
6. Resources: If a legal checkup identifies unresolved legal needs, it should 

direct the user to appropriate resources, such as lawyer referral services, 
social services, government entities, or individual practitioners.  

 
7. Accessibility:  

 
a. To the extent feasible, legal checkups should be accessible to all users, 

including people who do not speak English and people with 
disabilities.   

 
b. Legal checkups should be available to the public in a wide variety of 

venues (e.g., public libraries, domestic violence shelters, social 
services offices, membership organizations, etc.).  

 
c. Web-based legal checkups should be available on a wide variety of 

electronic platforms, including mobile platforms. 
 

d. The content of legal checkups, and their terms of use and privacy 
policies, must be accessible, written in plain language, and easy to 
navigate.   

 
8. Jurisdiction: Where legal checkups are state-specific, the provider should 

identify the relevant state law. Where legal checkups are not state-specific, 
but implicate state law, the provider should indicate that not all content 
may apply in the user’s state. 
 

9. Compliance with Law: The development and administration of legal 
checkups must comply with all applicable law,8 including laws and rules 
regarding unauthorized practice of law.  
 

10. Privacy and Security of Personal Information: Providers of legal 
checkups – whether web- or paper-based – should take appropriate steps to 

                                                      
8 For example, lawyers who provide legal checkups should consider whether providing a 
legal checkup to a user creates a prospective client relationship under the relevant 
jurisdiction’s version of Model Rule of Professional Conduct 1.18. 
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protect users’ personal information from unauthorized access, use, and 
disclosure.  Personal information should only be used for the purpose of the 
legal checkup and not for any other purpose without the express 
authorization of the user.  Providers of legal checkups should not disclose 
any personal information without the user’s informed consent and explicit 
agreement.   

 
11. Provider Information: Legal checkups should include the provider’s 

contact information (e.g., name, address, and email address) and all 
relevant information about the provider’s identity, including legal name. 
 

12. Dating of Material: The date on which the legal checkup was last updated 
should prominently appear on the legal checkup.  

 
V. Conclusion 

 
Despite their potential to serve as a robust tool to improve access to legal services, 

legal checkups have been underutilized.  To truly improve access to legal services, 
however, legal checkups must embrace certain fundamental principles designed to assist 
and protect consumers.  Accordingly, the Commission seeks feedback on:  

 
1. The use of legal checkups to improve access to legal services and  

 
2. The Proposed Guidelines for Legal Checkups (Section IV above). 

 
The Commission on the Future of Legal Services welcomes your feedback. Should you 
have questions, please contact Karl Camillucci, karl.Camillucci@hklaw.com, Chair of 
the Legal Checkups Project Team; the Commission’s Chair, Judy Perry Martinez,  
jpmartinez6@gmail.com; and the Commission’s Vice Chair, Andrew Perlman,  
aperlman@suffolk.edu. We are eager to receive and incorporate your input. Any 
responses to the questions posed in this paper, as well as any comments on related issues, 
should be directed by April 15, 2016 to: 
 

Katy Englehart 
American Bar Association 
Office of the President 
321 N. Clark Street 
Chicago, IL 60610 
(312) 988-5134 
F: (312) 988-5100 
Email to: IPcomments@americanbar.org 

 
Comments received may be posted to the Commission’s website. 
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1 (Slip Opinion) OCTOBER TERM, 2014 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

NORTH CAROLINA STATE BOARD OF DENTAL 

EXAMINERS v. FEDERAL TRADE COMMISSION
 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 

No. 13–534. Argued October 14, 2014—Decided February 25, 2015 

North Carolina’s Dental Practice Act (Act) provides that the North Car-
olina State Board of Dental Examiners (Board) is “the agency of the
State for the regulation of the practice of dentistry.”  The Board’s 
principal duty is to create, administer, and enforce a licensing system 
for dentists; and six of its eight members must be licensed, practicing
dentists.  

The Act does not specify that teeth whitening is “the practice of
dentistry.”  Nonetheless, after dentists complained to the Board that
nondentists were charging lower prices for such services than den-
tists did, the Board issued at least 47 official cease-and-desist letters 
to nondentist teeth whitening service providers and product manu-
facturers, often warning that the unlicensed practice of dentistry is a
crime.  This and other related Board actions led nondentists to cease 
offering teeth whitening services in North Carolina.

The Federal Trade Commission (FTC) filed an administrative com-
plaint, alleging that the Board’s concerted action to exclude 
nondentists from the market for teeth whitening services in North
Carolina constituted an anticompetitive and unfair method of compe-
tition under the Federal Trade Commission Act.  An Administrative 
Law Judge (ALJ) denied the Board’s motion to dismiss on the ground 
of state-action immunity.  The FTC sustained that ruling, reasoning
that even if the Board had acted pursuant to a clearly articulated
state policy to displace competition, the Board must be actively su-
pervised by the State to claim immunity, which it was not.  After a 
hearing on the merits, the ALJ determined that the Board had un-
reasonably restrained trade in violation of antitrust law.  The FTC 
again sustained the ALJ, and the Fourth Circuit affirmed the FTC in 
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all respects. 

Held:  Because a controlling number of the Board’s decisionmakers are 
active market participants in the occupation the Board regulates, the
Board can invoke state-action antitrust immunity only if it was sub-
ject to active supervision by the State, and here that requirement is 
not met.  Pp. 5–18.

(a) Federal antitrust law is a central safeguard for the Nation’s free
market structures.  However, requiring States to conform to the 
mandates of the Sherman Act at the expense of other values a State
may deem fundamental would impose an impermissible burden on
the States’ power to regulate.  Therefore, beginning with Parker v. 
Brown, 317 U. S. 341, this Court interpreted the antitrust laws to
confer immunity on the anticompetitive conduct of States acting in
their sovereign capacity.  Pp. 5–6.

(b) The Board’s actions are not cloaked with Parker immunity.  A 
nonsovereign actor controlled by active market participants—such as
the Board—enjoys Parker immunity only if “ ‘the challenged restraint 
. . . [is] clearly articulated and affirmatively expressed as state poli-
cy,’ and . . . ‘the policy . . . [is] actively supervised by the State.’ ” 
FTC v. Phoebe Putney Health System, Inc., 568 U. S. ___, ___ (quoting 
California Retail Liquor Dealers Assn. v. Midcal Aluminum, Inc., 445 
U. S. 97, 105). Here, the Board did not receive active supervision of 
its anticompetitive conduct.  Pp. 6–17.

(1) An entity may not invoke Parker immunity unless its actions 
are an exercise of the State’s sovereign power.  See Columbia v. Omni 
Outdoor Advertising, Inc., 499 U. S. 365, 374.  Thus, where a State 
delegates control over a market to a nonsovereign actor the Sherman
Act confers immunity only if the State accepts political accountability
for the anticompetitive conduct it permits and controls.  Limits on 
state-action immunity are most essential when a State seeks to dele-
gate its regulatory power to active market participants, for dual alle-
giances are not always apparent to an actor and prohibitions against
anticompetitive self-regulation by active market participants are an
axiom of federal antitrust policy.  Accordingly, Parker immunity re-
quires that the anticompetitive conduct of nonsovereign actors, espe-
cially those authorized by the State to regulate their own profession,
result from procedures that suffice to make it the State’s own. 
Midcal’s two-part test provides a proper analytical framework to re-
solve the ultimate question whether an anticompetitive policy is in-
deed the policy of a State. The first requirement—clear articula-
tion—rarely will achieve that goal by itself, for entities purporting to 
act under state authority might diverge from the State’s considered
definition of the public good and engage in private self-dealing.  The 
second Midcal requirement—active supervision—seeks to avoid this 
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harm by requiring the State to review and approve interstitial poli-
cies made by the entity claiming immunity.  Pp. 6–10.

(2) There are instances in which an actor can be excused from 
Midcal’s active supervision requirement.  Municipalities, which are
electorally accountable, have general regulatory powers, and have no
private price-fixing agenda, are subject exclusively to the clear articu-
lation requirement.  See Hallie v. Eau Claire, 471 U. S. 34, 35.  That 
Hallie excused municipalities from Midcal’s supervision rule for
these reasons, however, all but confirms the rule’s applicability to ac-
tors controlled by active market participants.  Further, in light of 
Omni’s holding that an otherwise immune entity will not lose im-
munity based on ad hoc and ex post questioning of its motives for
making particular decisions, 499 U. S., at 374, it is all the more nec-
essary to ensure the conditions for granting immunity are met in the
first place, see FTC v. Ticor Title Ins. Co., 504 U. S. 621, 633, and 
Phoebe Putney, supra, at ___. The clear lesson of precedent is that 
Midcal’s active supervision test is an essential prerequisite of Parker 
immunity for any nonsovereign entity—public or private—controlled 
by active market participants.  Pp. 10–12.

(3) The Board’s argument that entities designated by the States
as agencies are exempt from Midcal’s second requirement cannot be
reconciled with the Court’s repeated conclusion that the need for su-
pervision turns not on the formal designation given by States to regu-
lators but on the risk that active market participants will pursue pri-
vate interests in restraining trade.  State agencies controlled by
active market participants pose the very risk of self-dealing Midcal’s 
supervision requirement was created to address.  See Goldfarb v. 
Virginia State Bar, 421 U. S. 773, 791.  This conclusion does not 
question the good faith of state officers but rather is an assessment of 
the structural risk of market participants’ confusing their own inter-
ests with the State’s policy goals.  While Hallie stated “it is likely
that active state supervision would also not be required” for agencies, 
471 U. S., at 46, n. 10, the entity there was more like prototypical 
state agencies, not specialized boards dominated by active market
participants.  The latter are similar to private trade associations
vested by States with regulatory authority, which must satisfy 
Midcal’s active supervision standard.  445 U. S., at 105–106.  The 
similarities between agencies controlled by active market partici-
pants and such associations are not eliminated simply because the 
former are given a formal designation by the State, vested with a
measure of government power, and required to follow some procedur-
al rules.  See Hallie, supra, at 39.  When a State empowers a group of 
active market participants to decide who can participate in its mar-
ket, and on what terms, the need for supervision is manifest.  Thus, 
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the Court holds today that a state board on which a controlling num-
ber of decisionmakers are active market participants in the occupa-
tion the board regulates must satisfy Midcal’s active supervision re-
quirement in order to invoke state-action antitrust immunity. 
Pp. 12–14. 

(4) The State argues that allowing this FTC order to stand will 
discourage dedicated citizens from serving on state agencies that 
regulate their own occupation. But this holding is not inconsistent
with the idea that those who pursue a calling must embrace ethical 
standards that derive from a duty separate from the dictates of the
State.  Further, this case does not offer occasion to address the ques-
tion whether agency officials, including board members, may, under
some circumstances, enjoy immunity from damages liability.  Of 
course, States may provide for the defense and indemnification of
agency members in the event of litigation, and they can also ensure 
Parker immunity is available by adopting clear policies to displace
competition and providing active supervision.  Arguments against the 
wisdom of applying the antitrust laws to professional regulation ab-
sent compliance with the prerequisites for invoking Parker immunity
must be rejected, see Patrick v. Burget, 486 U. S. 94, 105–106, partic-
ularly in light of the risks licensing boards dominated by market par-
ticipants may pose to the free market.  Pp. 14–16.   

(5) The Board does not contend in this Court that its anticompet-
itive conduct was actively supervised by the State or that it should
receive Parker immunity on that basis.  The Act delegates control 
over the practice of dentistry to the Board, but says nothing about
teeth whitening. In acting to expel the dentists’ competitors from the 
market, the Board relied on cease-and-desist letters threatening 
criminal liability, instead of other powers at its disposal that would
have invoked oversight by a politically accountable official.  Whether 
or not the Board exceeded its powers under North Carolina law, there 
is no evidence of any decision by the State to initiate or concur with 
the Board’s actions against the nondentists.  P. 17. 

(c) Here, where there are no specific supervisory systems to be re-
viewed, it suffices to note that the inquiry regarding active supervi-
sion is flexible and context-dependent.  The question is whether the
State’s review mechanisms provide “realistic assurance” that a non-
sovereign actor’s anticompetitive conduct “promotes state policy, ra-
ther than merely the party’s individual interests.”  Patrick, 486 U. S., 
100–101.  The Court has identified only a few constant requirements
of active supervision: The supervisor must review the substance of
the anticompetitive decision, see id., at 102–103; the supervisor must
have the power to veto or modify particular decisions to ensure they 
accord with state policy, see ibid.; and the “mere potential for state 
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supervision is not an adequate substitute for a decision by the State,” 
Ticor, supra, at 638.  Further, the state supervisor may not itself be
an active market participant.  In general, however, the adequacy of 
supervision otherwise will depend on all the circumstances of a case.
Pp. 17–18. 

717 F. 3d 359, affirmed. 

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. 
ALITO, J., filed a dissenting opinion, in which SCALIA and THOMAS, JJ., 
joined. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 13–534 

NORTH CAROLINA STATE BOARD OF DENTAL  

EXAMINERS, PETITIONER v. FEDERAL 


TRADE COMMISSION
 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE FOURTH CIRCUIT
 

[February 25, 2015]


 JUSTICE KENNEDY delivered the opinion of the Court. 
This case arises from an antitrust challenge to the 

actions of a state regulatory board.  A majority of the
board’s members are engaged in the active practice of
the profession it regulates. The question is whether the
board’s actions are protected from Sherman Act regulation
under the doctrine of state-action antitrust immunity, as
defined and applied in this Court’s decisions beginning 
with Parker v. Brown, 317 U. S. 341 (1943). 

I 

A 


In its Dental Practice Act (Act), North Carolina has 
declared the practice of dentistry to be a matter of public
concern requiring regulation.  N. C. Gen. Stat. Ann. §90– 
22(a) (2013). Under the Act, the North Carolina State 
Board of Dental Examiners (Board) is “the agency of the
State for the regulation of the practice of dentistry.”  §90– 
22(b).

The Board’s principal duty is to create, administer, and
enforce a licensing system for dentists. See §§90–29 to 
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90–41. To perform that function it has broad authority 
over licensees. See §90–41.  The Board’s authority with
respect to unlicensed persons, however, is more restricted:
like “any resident citizen,” the Board may file suit to 
“perpetually enjoin any person from . . . unlawfully prac
ticing dentistry.”  §90–40.1. 

The Act provides that six of the Board’s eight members
must be licensed dentists engaged in the active practice of 
dentistry. §90–22. They are elected by other licensed
dentists in North Carolina, who cast their ballots in elec
tions conducted by the Board.  Ibid.  The seventh member 
must be a licensed and practicing dental hygienist, and he
or she is elected by other licensed hygienists. Ibid. The 
final member is referred to by the Act as a “consumer” and
is appointed by the Governor. Ibid.  All members serve 
3-year terms, and no person may serve more than two con
secutive terms. Ibid. The Act does not create any mecha
nism for the removal of an elected member of the Board by 
a public official. See ibid. 

Board members swear an oath of office, §138A–22(a),
and the Board must comply with the State’s Administra
tive Procedure Act, §150B–1 et seq., Public Records Act, 
§132–1 et seq., and open-meetings law, §143–318.9 et seq.  
The Board may promulgate rules and regulations govern
ing the practice of dentistry within the State, provided
those mandates are not inconsistent with the Act and are 
approved by the North Carolina Rules Review Commis
sion, whose members are appointed by the state legisla
ture. See §§90–48, 143B–30.1, 150B–21.9(a). 

B 
In the 1990’s, dentists in North Carolina started whiten

ing teeth. Many of those who did so, including 8 of the
Board’s 10 members during the period at issue in this 
case, earned substantial fees for that service.  By 2003,
nondentists arrived on the scene.  They charged lower 
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prices for their services than the dentists did. Dentists 
soon began to complain to the Board about their new 
competitors. Few complaints warned of possible harm to 
consumers. Most expressed a principal concern with the 
low prices charged by nondentists. 

Responding to these filings, the Board opened an inves
tigation into nondentist teeth whitening.  A dentist mem
ber was placed in charge of the inquiry. Neither the 
Board’s hygienist member nor its consumer member par
ticipated in this undertaking. The Board’s chief opera
tions officer remarked that the Board was “going forth to 
do battle” with nondentists.  App. to Pet. for Cert. 103a. 
The Board’s concern did not result in a formal rule or 
regulation reviewable by the independent Rules Review
Commission, even though the Act does not, by its terms, 
specify that teeth whitening is “the practice of dentistry.”

Starting in 2006, the Board issued at least 47 cease-and
desist letters on its official letterhead to nondentist teeth 
whitening service providers and product manufacturers. 
Many of those letters directed the recipient to cease “all
activity constituting the practice of dentistry”; warned
that the unlicensed practice of dentistry is a crime; and 
strongly implied (or expressly stated) that teeth whitening 
constitutes “the practice of dentistry.”  App. 13, 15.  In 
early 2007, the Board persuaded the North Carolina
Board of Cosmetic Art Examiners to warn cosmetologists
against providing teeth whitening services.  Later that 
year, the Board sent letters to mall operators, stating that 
kiosk teeth whiteners were violating the Dental Practice 
Act and advising that the malls consider expelling viola
tors from their premises. 

These actions had the intended result.  Nondentists 
ceased offering teeth whitening services in North Carolina. 

C 
In 2010, the Federal Trade Commission (FTC) filed an 
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administrative complaint charging the Board with violat
ing §5 of the Federal Trade Commission Act, 38 Stat. 719,
as amended, 15 U. S. C. §45.  The FTC alleged that the 
Board’s concerted action to exclude nondentists from the 
market for teeth whitening services in North Carolina
constituted an anticompetitive and unfair method of com
petition. The Board moved to dismiss, alleging state-
action immunity. An Administrative Law Judge (ALJ) 
denied the motion. On appeal, the FTC sustained the
ALJ’s ruling.  It reasoned that, even assuming the Board 
had acted pursuant to a clearly articulated state policy to 
displace competition, the Board is a “public/private hy
brid” that must be actively supervised by the State to 
claim immunity.  App. to Pet. for Cert. 49a.  The FTC 
further concluded the Board could not make that showing. 

Following other proceedings not relevant here, the ALJ 
conducted a hearing on the merits and determined the 
Board had unreasonably restrained trade in violation of
antitrust law.  On appeal, the FTC again sustained the 
ALJ. The FTC rejected the Board’s public safety justifica
tion, noting, inter alia, “a wealth of evidence . . . suggest
ing that non-dentist provided teeth whitening is a safe
cosmetic procedure.” Id., at 123a. 

The FTC ordered the Board to stop sending the cease
and-desist letters or other communications that stated 
nondentists may not offer teeth whitening services and 
products. It further ordered the Board to issue notices to 
all earlier recipients of the Board’s cease-and-desist orders 
advising them of the Board’s proper sphere of authority 
and saying, among other options, that the notice recipients
had a right to seek declaratory rulings in state court.

On petition for review, the Court of Appeals for the 
Fourth Circuit affirmed the FTC in all respects.  717 F. 3d 
359, 370 (2013).  This Court granted certiorari.  571 U. S. 
___ (2014). 
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II
 

Federal antitrust law is a central safeguard for the
Nation’s free market structures.  In this regard it is “as
important to the preservation of economic freedom and our 
free-enterprise system as the Bill of Rights is to the pro
tection of our fundamental personal freedoms.” United 
States v. Topco Associates, Inc., 405 U. S. 596, 610 (1972).
The antitrust laws declare a considered and decisive pro
hibition by the Federal Government of cartels, price fixing,
and other combinations or practices that undermine the 
free market. 

The Sherman Act, 26 Stat. 209, as amended, 15 U. S. C. 
§1 et seq., serves to promote robust competition, which in
turn empowers the States and provides their citizens with
opportunities to pursue their own and the public’s welfare.
See FTC v. Ticor Title Ins. Co., 504 U. S. 621, 632 (1992). 
The States, however, when acting in their respective
realm, need not adhere in all contexts to a model of unfet
tered competition. While “the States regulate their econ
omies in many ways not inconsistent with the antitrust 
laws,” id., at 635–636, in some spheres they impose re
strictions on occupations, confer exclusive or shared rights
to dominate a market, or otherwise limit competition to 
achieve public objectives. If every duly enacted state law 
or policy were required to conform to the mandates of the
Sherman Act, thus promoting competition at the expense 
of other values a State may deem fundamental, federal
antitrust law would impose an impermissible burden on
the States’ power to regulate.  See Exxon Corp. v. Gover-
nor of Maryland, 437 U. S. 117, 133 (1978); see also 
Easterbrook, Antitrust and the Economics of Federalism, 
26 J. Law & Econ. 23, 24 (1983).

For these reasons, the Court in Parker v. Brown inter
preted the antitrust laws to confer immunity on anticom
petitive conduct by the States when acting in their sover
eign capacity.  See 317 U. S., at 350–351.  That ruling 
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recognized Congress’ purpose to respect the federal bal
ance and to “embody in the Sherman Act the federalism
principle that the States possess a significant measure of 
sovereignty under our Constitution.”  Community Com-
munications Co. v. Boulder, 455 U. S. 40, 53 (1982).  Since 
1943, the Court has reaffirmed the importance of Parker’s 
central holding. See, e.g., Ticor, supra, at 632–637; Hoover 
v. Ronwin, 466 U. S. 558, 568 (1984); Lafayette v. Louisi-
ana Power & Light Co., 435 U. S. 389, 394–400 (1978). 

III 
In this case the Board argues its members were invested

by North Carolina with the power of the State and that, as 
a result, the Board’s actions are cloaked with Parker 
immunity. This argument fails, however.  A nonsovereign 
actor controlled by active market participants—such as 
the Board—enjoys Parker immunity only if it satisfies two
requirements: “first that ‘the challenged restraint . . . be
one clearly articulated and affirmatively expressed as
state policy,’ and second that ‘the policy . . . be actively 
supervised by the State.’ ”  FTC v. Phoebe Putney Health 
System, Inc., 568 U. S. ___, ___ (2013) (slip op., at 7) (quot
ing California Retail Liquor Dealers Assn. v. Midcal Alu-
minum, Inc., 445 U. S. 97, 105 (1980)).  The parties have
assumed that the clear articulation requirement is satis
fied, and we do the same. While North Carolina prohibits 
the unauthorized practice of dentistry, however, its Act is
silent on whether that broad prohibition covers teeth 
whitening. Here, the Board did not receive active super
vision by the State when it interpreted the Act as ad
dressing teeth whitening and when it enforced that policy 
by issuing cease-and-desist letters to nondentist teeth
whiteners. 

A 
Although state-action immunity exists to avoid conflicts 
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between state sovereignty and the Nation’s commitment to
a policy of robust competition, Parker immunity is not 
unbounded. “[G]iven the fundamental national values of 
free enterprise and economic competition that are embod
ied in the federal antitrust laws, ‘state action immunity is
disfavored, much as are repeals by implication.’ ”  Phoebe 
Putney, supra, at ___ (slip op., at 7) (quoting Ticor, supra,
at 636).

An entity may not invoke Parker immunity unless the
actions in question are an exercise of the State’s sovereign 
power. See Columbia v. Omni Outdoor Advertising, Inc., 
499 U. S. 365, 374 (1991).  State legislation and “deci
sion[s] of a state supreme court, acting legislatively rather 
than judicially,” will satisfy this standard, and “ipso facto
are exempt from the operation of the antitrust laws” be
cause they are an undoubted exercise of state sovereign 
authority. Hoover, supra, at 567–568. 

But while the Sherman Act confers immunity on the
States’ own anticompetitive policies out of respect for 
federalism, it does not always confer immunity where, as
here, a State delegates control over a market to a non-
sovereign actor. See Parker, supra, at 351 (“[A] state does
not give immunity to those who violate the Sherman Act
by authorizing them to violate it, or by declaring that their 
action is lawful”). For purposes of Parker, a nonsovereign 
actor is one whose conduct does not automatically qualify 
as that of the sovereign State itself.  See Hoover, supra, at 
567–568. State agencies are not simply by their govern
mental character sovereign actors for purposes of state-
action immunity. See Goldfarb v. Virginia State Bar, 421 
U. S. 773, 791 (1975) (“The fact that the State Bar is a 
state agency for some limited purposes does not create an 
antitrust shield that allows it to foster anticompetitive 
practices for the benefit of its members”).  Immunity for 
state agencies, therefore, requires more than a mere fa
cade of state involvement, for it is necessary in light of 
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Parker’s rationale to ensure the States accept political 
accountability for anticompetitive conduct they permit and 
control. See Ticor, 504 U. S., at 636. 

Limits on state-action immunity are most essential
when the State seeks to delegate its regulatory power to
active market participants, for established ethical stand
ards may blend with private anticompetitive motives in a
way difficult even for market participants to discern.  Dual 
allegiances are not always apparent to an actor.  In conse
quence, active market participants cannot be allowed to
regulate their own markets free from antitrust account
ability. See Midcal, supra, at 106 (“The national policy in
favor of competition cannot be thwarted by casting [a] 
gauzy cloak of state involvement over what is essentially a 
private price-fixing arrangement”).  Indeed, prohibitions
against anticompetitive self-regulation by active market
participants are an axiom of federal antitrust policy.  See, 
e.g., Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 
U. S. 492, 501 (1988); Hoover, supra, at 584 (Stevens, J.,
dissenting) (“The risk that private regulation of market
entry, prices, or output may be designed to confer monop
oly profits on members of an industry at the expense of the 
consuming public has been the central concern of . . . our 
antitrust jurisprudence”); see also Elhauge, The Scope of 
Antitrust Process, 104 Harv. L. Rev. 667, 672 (1991).  So it 
follows that, under Parker and the Supremacy Clause, the
States’ greater power to attain an end does not include the 
lesser power to negate the congressional judgment embod
ied in the Sherman Act through unsupervised delegations
to active market participants.  See Garland, Antitrust and 
State Action: Economic Efficiency and the Political Pro
cess, 96 Yale L. J. 486, 500 (1986). 

Parker immunity requires that the anticompetitive 
conduct of nonsovereign actors, especially those author
ized by the State to regulate their own profession, result 
from procedures that suffice to make it the State’s own. 
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See Goldfarb, supra, at 790; see also 1A P. Areeda & H. 
Hovencamp, Antitrust Law ¶226, p. 180 (4th ed. 2013) 
(Areeda & Hovencamp).  The question is not whether the
challenged conduct is efficient, well-functioning, or wise.
See Ticor, supra, at 634–635. Rather, it is “whether anti
competitive conduct engaged in by [nonsovereign actors]
should be deemed state action and thus shielded from the 
antitrust laws.”  Patrick v. Burget, 486 U. S. 94, 100 
(1988).

To answer this question, the Court applies the two-part
test set forth in California Retail Liquor Dealers Assn. v. 
Midcal Aluminum, Inc., 445 U. S. 97, a case arising from
California’s delegation of price-fixing authority to wine
merchants. Under Midcal, “[a] state law or regulatory
scheme cannot be the basis for antitrust immunity unless, 
first, the State has articulated a clear policy to allow the 
anticompetitive conduct, and second, the State provides
active supervision of [the] anticompetitive conduct.”  Ticor, 
supra, at 631 (citing Midcal, supra, at 105). 

Midcal’s clear articulation requirement is satisfied
“where the displacement of competition [is] the inherent, 
logical, or ordinary result of the exercise of authority
delegated by the state legislature.  In that scenario, the 
State must have foreseen and implicitly endorsed the 
anticompetitive effects as consistent with its policy goals.” 
Phoebe Putney, 568 U. S., at ___ (slip op., at 11).  The 
active supervision requirement demands, inter alia, “that 
state officials have and exercise power to review particular
anticompetitive acts of private parties and disapprove 
those that fail to accord with state policy.” Patrick, supra, 
U. S., at 101. 

The two requirements set forth in Midcal provide a 
proper analytical framework to resolve the ultimate ques
tion whether an anticompetitive policy is indeed the policy
of a State.  The first requirement—clear articulation—
rarely will achieve that goal by itself, for a policy may 
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satisfy this test yet still be defined at so high a level of 
generality as to leave open critical questions about how 
and to what extent the market should be regulated.  See 
Ticor, supra, at 636–637. Entities purporting to act under 
state authority might diverge from the State’s considered 
definition of the public good.  The resulting asymmetry 
between a state policy and its implementation can invite
private self-dealing. The second Midcal requirement—
active supervision—seeks to avoid this harm by requiring 
the State to review and approve interstitial policies made
by the entity claiming immunity. 

Midcal’s supervision rule “stems from the recognition
that ‘[w]here a private party is engaging in anticompeti
tive activity, there is a real danger that he is acting to 
further his own interests, rather than the governmental
interests of the State.’ ”  Patrick, supra, at 100.  Concern 
about the private incentives of active market participants 
animates Midcal’s supervision mandate, which demands 
“realistic assurance that a private party’s anticompetitive
conduct promotes state policy, rather than merely the 
party’s individual interests.”  Patrick, supra, at 101. 

B 
In determining whether anticompetitive policies and 

conduct are indeed the action of a State in its sovereign
capacity, there are instances in which an actor can be 
excused from Midcal’s active supervision requirement.  In 
Hallie v. Eau Claire, 471 U. S. 34, 45 (1985), the Court
held municipalities are subject exclusively to Midcal’s 
“ ‘clear articulation’ ” requirement.  That rule, the Court 
observed, is consistent with the objective of ensuring that
the policy at issue be one enacted by the State itself. 
Hallie explained that “[w]here the actor is a municipality,
there is little or no danger that it is involved in a private 
price-fixing arrangement.  The only real danger is that it
will seek to further purely parochial public interests at the 
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expense of more overriding state goals.”  471 U. S., at 47. 
Hallie further observed that municipalities are electorally
accountable and lack the kind of private incentives charac
teristic of active participants in the market.  See id., at 45, 
n. 9. Critically, the municipality in Hallie exercised a 
wide range of governmental powers across different eco
nomic spheres, substantially reducing the risk that it
would pursue private interests while regulating any single 
field. See ibid.  That Hallie excused municipalities from 
Midcal’s supervision rule for these reasons all but con
firms the rule’s applicability to actors controlled by active 
market participants, who ordinarily have none of the 
features justifying the narrow exception Hallie identified. 
See 471 U. S., at 45. 

Following Goldfarb, Midcal, and Hallie, which clarified 
the conditions under which Parker immunity attaches to
the conduct of a nonsovereign actor, the Court in Colum-
bia v. Omni Outdoor Advertising, Inc., 499 U. S. 365, 
addressed whether an otherwise immune entity could lose 
immunity for conspiring with private parties. In Omni, an 
aspiring billboard merchant argued that the city of Co
lumbia, South Carolina, had violated the Sherman Act— 
and forfeited its Parker immunity—by anticompetitively
conspiring with an established local company in passing
an ordinance restricting new billboard construction.  499 
U. S., at 367–368.  The Court disagreed, holding there is 
no “conspiracy exception” to Parker. Omni, supra, at 374. 

Omni, like the cases before it, recognized the importance
of drawing a line “relevant to the purposes of the Sherman 
Act and of Parker: prohibiting the restriction of competi
tion for private gain but permitting the restriction of 
competition in the public interest.” 499 U. S., at 378.  In 
the context of a municipal actor which, as in Hallie, exer
cised substantial governmental powers, Omni rejected a
conspiracy exception for “corruption” as vague and un
workable, since “virtually all regulation benefits some 
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segments of the society and harms others” and may in that
sense be seen as “ ‘corrupt.’ ”  499 U. S., at 377.  Omni also 
rejected subjective tests for corruption that would force a 
“deconstruction of the governmental process and probing
of the official ‘intent’ that we have consistently sought to
avoid.” Ibid.  Thus, whereas the cases preceding it ad
dressed the preconditions of Parker immunity and en
gaged in an objective, ex ante inquiry into nonsovereign
actors’ structure and incentives, Omni made clear that 
recipients of immunity will not lose it on the basis of 
ad hoc and ex post questioning of their motives for making 
particular decisions. 

Omni’s holding makes it all the more necessary to en
sure the conditions for granting immunity are met in the 
first place.  The Court’s two state-action immunity cases 
decided after Omni reinforce this point.  In Ticor the Court 
affirmed that Midcal’s limits on delegation must ensure
that “[a]ctual state involvement, not deference to private
price-fixing arrangements under the general auspices of
state law, is the precondition for immunity from federal 
law.” 504 U. S., at 633.  And in Phoebe Putney the Court 
observed that Midcal’s active supervision requirement, in 
particular, is an essential condition of state-action immun
ity when a nonsovereign actor has “an incentive to pursue
[its] own self-interest under the guise of implementing 
state policies.” 568 U. S., at ___ (slip op., at 8) (quoting 
Hallie, supra, at 46–47). The lesson is clear: Midcal’s 
active supervision test is an essential prerequisite of 
Parker immunity for any nonsovereign entity—public or 
private—controlled by active market participants. 

C 
The Board argues entities designated by the States as 

agencies are exempt from Midcal’s second requirement.
That premise, however, cannot be reconciled with the
Court’s repeated conclusion that the need for supervision 
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turns not on the formal designation given by States to
regulators but on the risk that active market participants
will pursue private interests in restraining trade.

State agencies controlled by active market participants,
who possess singularly strong private interests, pose the 
very risk of self-dealing Midcal’s supervision requirement 
was created to address.  See Areeda & Hovencamp ¶227, 
at 226. This conclusion does not question the good faith of 
state officers but rather is an assessment of the structural 
risk of market participants’ confusing their own interests 
with the State’s policy goals.  See Patrick, 486 U. S., at 
100–101. 

The Court applied this reasoning to a state agency in 
Goldfarb. There the Court denied immunity to a state 
agency (the Virginia State Bar) controlled by market
participants (lawyers) because the agency had “joined in 
what is essentially a private anticompetitive activity” for
“the benefit of its members.”  421 U. S., at 791, 792.  This 
emphasis on the Bar’s private interests explains why 
Goldfarb, though it predates Midcal, considered the lack 
of supervision by the Virginia Supreme Court to be a 
principal reason for denying immunity.  See 421 U. S., at 
791; see also Hoover, 466 U. S., at 569 (emphasizing lack 
of active supervision in Goldfarb); Bates v. State Bar of 
Ariz., 433 U. S. 350, 361–362 (1977) (granting the Arizona
Bar state-action immunity partly because its “rules are 
subject to pointed re-examination by the policymaker”).

While Hallie stated “it is likely that active state super
vision would also not be required” for agencies, 471 U. S., 
at 46, n. 10, the entity there, as was later the case in 
Omni, was an electorally accountable municipality with
general regulatory powers and no private price-fixing 
agenda. In that and other respects the municipality was
more like prototypical state agencies, not specialized 
boards dominated by active market participants.  In im
portant regards, agencies controlled by market partici
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pants are more similar to private trade associations vested 
by States with regulatory authority than to the agencies 
Hallie considered. And as the Court observed three years 
after Hallie, “[t]here is no doubt that the members of such
associations often have economic incentives to restrain 
competition and that the product standards set by such
associations have a serious potential for anticompetitive 
harm.” Allied Tube, 486 U. S., at 500.  For that reason, 
those associations must satisfy Midcal’s active supervision 
standard. See Midcal, 445 U. S., at 105–106. 

The similarities between agencies controlled by active 
market participants and private trade associations are not 
eliminated simply because the former are given a formal
designation by the State, vested with a measure of gov
ernment power, and required to follow some procedural 
rules. See Hallie, supra, at 39 (rejecting “purely formalis
tic” analysis). Parker immunity does not derive from
nomenclature alone. When a State empowers a group of
active market participants to decide who can participate 
in its market, and on what terms, the need for supervision 
is manifest.  See Areeda & Hovencamp ¶227, at 226. The 
Court holds today that a state board on which a control
ling number of decisionmakers are active market partici
pants in the occupation the board regulates must satisfy 
Midcal’s active supervision requirement in order to invoke
state-action antitrust immunity. 

D 
The State argues that allowing this FTC order to stand

will discourage dedicated citizens from serving on state 
agencies that regulate their own occupation.  If this were 
so—and, for reasons to be noted, it need not be so—there 
would be some cause for concern. The States have a sov
ereign interest in structuring their governments, see 
Gregory v. Ashcroft, 501 U. S. 452, 460 (1991), and may 
conclude there are substantial benefits to staffing their 
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agencies with experts in complex and technical subjects, 
see Southern Motor Carriers Rate Conference, Inc. v. United 
States, 471 U. S. 48, 64 (1985).  There is, moreover, a long 
tradition of citizens esteemed by their professional col
leagues devoting time, energy, and talent to enhancing the 
dignity of their calling.

Adherence to the idea that those who pursue a calling 
must embrace ethical standards that derive from a duty
separate from the dictates of the State reaches back at 
least to the Hippocratic Oath.  See generally S. Miles, The
Hippocratic Oath and the Ethics of Medicine (2004).  In 
the United States, there is a strong tradition of profes
sional self-regulation, particularly with respect to the 
development of ethical rules.  See generally R. Rotunda & 
J. Dzienkowski, Legal Ethics: The Lawyer’s Deskbook on
Professional Responsibility (2014); R. Baker, Before Bio
ethics: A History of American Medical Ethics From the 
Colonial Period to the Bioethics Revolution (2013).  Den
tists are no exception.  The American Dental Association, 
for example, in an exercise of “the privilege and obligation 
of self-government,” has “call[ed] upon dentists to follow 
high ethical standards,” including “honesty, compassion,
kindness, integrity, fairness and charity.”  American 
Dental Association, Principles of Ethics and Code of Pro
fessional Conduct 3–4 (2012).  State laws and institutions 
are sustained by this tradition when they draw upon the
expertise and commitment of professionals.

Today’s holding is not inconsistent with that idea.  The 
Board argues, however, that the potential for money dam
ages will discourage members of regulated occupations
from participating in state government.  Cf. Filarsky v. 
Delia, 566 U. S. ___, ___ (2012) (slip op., at 12) (warning 
in the context of civil rights suits that the “the most tal
ented candidates will decline public engagements if they
do not receive the same immunity enjoyed by their public
employee counterparts”).  But this case, which does not 
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present a claim for money damages, does not offer occasion
to address the question whether agency officials, including 
board members, may, under some circumstances, enjoy
immunity from damages liability.  See Goldfarb, 421 U. S., 
at 792, n. 22; see also Brief for Respondent 56.  And, of 
course, the States may provide for the defense and indem
nification of agency members in the event of litigation. 

States, furthermore, can ensure Parker immunity is
available to agencies by adopting clear policies to displace 
competition; and, if agencies controlled by active market 
participants interpret or enforce those policies, the States
may provide active supervision.  Precedent confirms this 
principle. The Court has rejected the argument that it
would be unwise to apply the antitrust laws to professional
regulation absent compliance with the prerequisites for
invoking Parker immunity: 

“[Respondents] contend that effective peer review is
essential to the provision of quality medical care and 
that any threat of antitrust liability will prevent phy
sicians from participating openly and actively in peer-
review proceedings.  This argument, however, essen
tially challenges the wisdom of applying the antitrust 
laws to the sphere of medical care, and as such is 
properly directed to the legislative branch.  To the ex
tent that Congress has declined to exempt medical
peer review from the reach of the antitrust laws, peer
review is immune from antitrust scrutiny only if the 
State effectively has made this conduct its own.” Pat-
rick, 486 U. S. at 105–106 (footnote omitted). 

The reasoning of Patrick v. Burget applies to this case
with full force, particularly in light of the risks licensing 
boards dominated by market participants may pose to the
free market.  See generally Edlin & Haw, Cartels by An
other Name: Should Licensed Occupations Face Antitrust 
Scrutiny? 162 U. Pa. L. Rev. 1093 (2014). 

273



   
 

 
 

  

 

 

 

 

 
 

 
 

 
 

 

17 Cite as: 574 U. S. ____ (2015) 

Opinion of the Court 

E 
The Board does not contend in this Court that its anti

competitive conduct was actively supervised by the State
or that it should receive Parker immunity on that basis.

By statute, North Carolina delegates control over the
practice of dentistry to the Board.  The Act, however, says 
nothing about teeth whitening, a practice that did not 
exist when it was passed.  After receiving complaints from
other dentists about the nondentists’ cheaper services, the 
Board’s dentist members—some of whom offered whiten
ing services—acted to expel the dentists’ competitors from
the market.  In so doing the Board relied upon cease-and
desist letters threatening criminal liability, rather than
any of the powers at its disposal that would invoke over
sight by a politically accountable official.  With no active 
supervision by the State, North Carolina officials may well 
have been unaware that the Board had decided teeth 
whitening constitutes “the practice of dentistry” and
sought to prohibit those who competed against dentists 
from participating in the teeth whitening market.  Whether 
or not the Board exceeded its powers under North Carolina 
law, cf. Omni, 499 U. S., at 371–372, there is no evidence 
here of any decision by the State to initiate or concur with
the Board’s actions against the nondentists. 

IV 
The Board does not claim that the State exercised ac

tive, or indeed any, supervision over its conduct regarding 
nondentist teeth whiteners; and, as a result, no specific 
supervisory systems can be reviewed here.  It suffices to 
note that the inquiry regarding active supervision is flexi
ble and context-dependent.  Active supervision need not 
entail day-to-day involvement in an agency’s operations or 
micromanagement of its every decision. Rather, the ques
tion is whether the State’s review mechanisms provide 
“realistic assurance” that a nonsovereign actor’s anticom
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petitive conduct “promotes state policy, rather than merely
the party’s individual interests.”  Patrick, supra, at 100– 
101; see also Ticor, 504 U. S., at 639–640. 

The Court has identified only a few constant require
ments of active supervision: The supervisor must review
the substance of the anticompetitive decision, not merely
the procedures followed to produce it, see Patrick, 486 
U. S., at 102–103; the supervisor must have the power to 
veto or modify particular decisions to ensure they accord
with state policy, see ibid.; and the “mere potential for
state supervision is not an adequate substitute for a deci
sion by the State,” Ticor, supra, at 638.  Further, the state 
supervisor may not itself be an active market participant.
In general, however, the adequacy of supervision other
wise will depend on all the circumstances of a case. 

* * * 
The Sherman Act protects competition while also re

specting federalism. It does not authorize the States to 
abandon markets to the unsupervised control of active
market participants, whether trade associations or hybrid 
agencies. If a State wants to rely on active market partic
ipants as regulators, it must provide active supervision if
state-action immunity under Parker is to be invoked. 

The judgment of the Court of Appeals for the Fourth 
Circuit is affirmed. 

It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 13–534 

NORTH CAROLINA STATE BOARD OF DENTAL  

EXAMINERS, PETITIONER v. FEDERAL 


TRADE COMMISSION
 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE FOURTH CIRCUIT
 

[February 25, 2015]


 JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE 
THOMAS join, dissenting. 

The Court’s decision in this case is based on a serious 
misunderstanding of the doctrine of state-action antitrust
immunity that this Court recognized more than 60 years 
ago in Parker v. Brown, 317 U. S. 341 (1943). In Parker, 
the Court held that the Sherman Act does not prevent the 
States from continuing their age-old practice of enacting
measures, such as licensing requirements, that are de-
signed to protect the public health and welfare. Id., at 
352. The case now before us involves precisely this type of 
state regulation—North Carolina’s laws governing the 
practice of dentistry, which are administered by the North 
Carolina Board of Dental Examiners (Board).

Today, however, the Court takes the unprecedented step
of holding that Parker does not apply to the North Caro-
lina Board because the Board is not structured in a way 
that merits a good-government seal of approval; that is, it 
is made up of practicing dentists who have a financial
incentive to use the licensing laws to further the financial 
interests of the State’s dentists.  There is nothing new 
about the structure of the North Carolina Board.  When 
the States first created medical and dental boards, well 
before the Sherman Act was enacted, they began to staff 
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them in this way.1  Nor is there anything new about the
suspicion that the North Carolina Board—in attempting to 
prevent persons other than dentists from performing 
teeth-whitening procedures—was serving the interests of
dentists and not the public.  Professional and occupational 
licensing requirements have often been used in such a 
way.2  But that is not what Parker immunity is about.
Indeed, the very state program involved in that case was
unquestionably designed to benefit the regulated entities, 
California raisin growers.

The question before us is not whether such programs
serve the public interest.  The question, instead, is whether 
this case is controlled by Parker, and the answer to that 
question is clear.  Under Parker, the Sherman Act (and 
the Federal Trade Commission Act, see FTC v. Ticor Title 
Ins. Co., 504 U. S. 621, 635 (1992)) do not apply to state
agencies; the North Carolina Board of Dental Examiners
is a state agency; and that is the end of the matter.  By
straying from this simple path, the Court has not only 
distorted Parker; it has headed into a morass.  Determin-
ing whether a state agency is structured in a way that
militates against regulatory capture is no easy task, and 
there is reason to fear that today’s decision will spawn 
confusion. The Court has veered off course, and therefore 
I cannot go along. 

—————— 
1 S. White, History of Oral and Dental Science in America 197–

214 (1876) (detailing earliest American regulations of the practice of 
dentistry). 

2 See, e.g., R. Shrylock, Medical Licensing in America 29 (1967) (Shry-
lock) (detailing the deterioration of licensing regimes in the mid-19th
century, in part out of concerns about restraints on trade); Gellhorn, 
The Abuse of Occupational Licensing, 44 U. Chi. L. Rev. 6 (1976); 
Shepard, Licensing Restrictions and the Cost of Dental Care, 21 J. Law 
& Econ. 187 (1978). 
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I 
In order to understand the nature of Parker state-action 

immunity, it is helpful to recall the constitutional land-
scape in 1890 when the Sherman Act was enacted.  At 
that time, this Court and Congress had an understanding 
of the scope of federal and state power that is very differ-
ent from our understanding today. The States were un-
derstood to possess the exclusive authority to regulate 
“their purely internal affairs.”  Leisy v. Hardin, 135 U. S. 
100, 122 (1890).  In exercising their police power in this 
area, the States had long enacted measures, such as price
controls and licensing requirements, that had the effect of 
restraining trade.3 

The Sherman Act was enacted pursuant to Congress’ 
power to regulate interstate commerce, and in passing the 
Act, Congress wanted to exercise that power “to the ut-
most extent.” United States v. South-Eastern Underwrit-
ers Assn., 322 U. S. 533, 558 (1944).  But in 1890, the 
understanding of the commerce power was far more lim-
ited than it is today. See, e.g., Kidd v. Pearson, 128 U. S. 
1, 17–18 (1888). As a result, the Act did not pose a threat 
to traditional state regulatory activity. 

By 1943, when Parker was decided, however, the situa-
tion had changed dramatically.  This Court had held that 
the commerce power permitted Congress to regulate even 
local activity if it “exerts a substantial economic effect on 
interstate commerce.”  Wickard v. Filburn, 317 U. S. 111, 
125 (1942). This meant that Congress could regulate 
many of the matters that had once been thought to fall
exclusively within the jurisdiction of the States.  The new 
interpretation of the commerce power brought about an 
expansion of the reach of the Sherman Act. See Hospital 

—————— 
3 See Handler, The Current Attack on the Parker v. Brown State 

Action Doctrine, 76 Colum. L. Rev. 1, 4–6 (1976) (collecting cases). 
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Building Co. v. Trustees of Rex Hospital, 425 U. S. 738, 
743, n. 2 (1976) (“[D]ecisions by this Court have permitted 
the reach of the Sherman Act to expand along with ex-
panding notions of congressional power”). And the ex-
panded reach of the Sherman Act raised an important 
question. The Sherman Act does not expressly exempt 
States from its scope. Does that mean that the Act applies 
to the States and that it potentially outlaws many tradi-
tional state regulatory measures?  The Court confronted 
that question in Parker.
 In Parker, a raisin producer challenged the California 
Agricultural Prorate Act, an agricultural price support 
program.  The California Act authorized the creation of an 
Agricultural Prorate Advisory Commission (Commission) 
to establish marketing plans for certain agricultural com-
modities within the State. 317 U. S., at 346–347.  Raisins 
were among the regulated commodities, and so the Com-
mission established a marketing program that governed
many aspects of raisin sales, including the quality and 
quantity of raisins sold, the timing of sales, and the price 
at which raisins were sold. Id., at 347–348. The Parker 
Court assumed that this program would have violated “the 
Sherman Act if it were organized and made effective solely
by virtue of a contract, combination or conspiracy of pri-
vate persons,” and the Court also assumed that Congress
could have prohibited a State from creating a program like 
California’s if it had chosen to do so.  Id., at 350.  Never-
theless, the Court concluded that the California program
did not violate the Sherman Act because the Act did not 
circumscribe state regulatory power.  Id., at 351. 

The Court’s holding in Parker was not based on either 
the language of the Sherman Act or anything in the legis-
lative history affirmatively showing that the Act was not 
meant to apply to the States. Instead, the Court reasoned 
that “[i]n a dual system of government in which, under the 
Constitution, the states are sovereign, save only as Con-
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gress may constitutionally subtract from their authority, 
an unexpressed purpose to nullify a state’s control over its 
officers and agents is not lightly to be attributed to Con-
gress.” 317 U. S., at 351.  For the Congress that enacted 
the Sherman Act in 1890, it would have been a truly radi-
cal and almost certainly futile step to attempt to prevent 
the States from exercising their traditional regulatory 
authority, and the Parker Court refused to assume that 
the Act was meant to have such an effect. 

When the basis for the Parker state-action doctrine is 
understood, the Court’s error in this case is plain. In 
1890, the regulation of the practice of medicine and den-
tistry was regarded as falling squarely within the States’ 
sovereign police power. By that time, many States had 
established medical and dental boards, often staffed by 
doctors or dentists,4 and had given those boards the au-
thority to confer and revoke licenses.5  This was quintes-
sential police power legislation, and although state laws 
were often challenged during that era under the doctrine 
of substantive due process, the licensing of medical profes-
sionals easily survived such assaults.  Just one year before 
the enactment of the Sherman Act, in Dent v. West Vir-
ginia, 129 U. S. 114, 128 (1889), this Court rejected such a 
challenge to a state law requiring all physicians to obtain 
a certificate from the state board of health attesting to 
their qualifications. And in Hawker v. New York, 170 
U. S. 189, 192 (1898), the Court reiterated that a law 

—————— 
4 Shrylock 54–55; D. Johnson and H. Chaudry, Medical Licensing and 

Discipline in America 23–24 (2012). 
5 In Hawker v. New York, 170 U. S. 189 (1898), the Court cited state

laws authorizing such boards to refuse or revoke medical licenses. Id., 
at 191–193, n. 1.  See also Douglas v. Noble, 261 U. S. 165, 166 (1923)
(“In 1893 the legislature of Washington provided that only licensed
persons should practice dentistry” and “vested the authority to license
in a board of examiners, consisting of five practicing dentists”). 
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specifying the qualifications to practice medicine was 
clearly a proper exercise of the police power.  Thus, the 
North Carolina statutes establishing and specifying the 
powers of the State Board of Dental Examiners represent 
precisely the kind of state regulation that the Parker 
exemption was meant to immunize. 

II 
As noted above, the only question in this case is whether 

the North Carolina Board of Dental Examiners is really a
state agency, and the answer to that question is clearly 
yes. 
 The North Carolina Legislature determined that the 

practice of dentistry “affect[s] the public health, safety 
and welfare” of North Carolina’s citizens and that 
therefore the profession should be “subject to regula-
tion and control in the public interest” in order to en-
sure “that only qualified persons be permitted to
practice dentistry in the State.”  N. C. Gen. Stat. Ann. 
§90–22(a) (2013). 

 To further that end, the legislature created the North
Carolina State Board of Dental Examiners “as the 
agency of the State for the regulation of the practice
of dentistry in th[e] State.” §90–22(b). 

 The legislature specified the membership of the 
Board. §90–22(c). It defined the “practice of dentis-
try,” §90–29(b), and it set out standards for licensing 
practitioners, §90–30. The legislature also set out
standards under which the Board can initiate disci-
plinary proceedings against licensees who engage in 
certain improper acts. §90–41(a). 

 The legislature empowered the Board to “maintain an
action in the name of the State of North Carolina to 
perpetually enjoin any person from . . . unlawfully 
practicing dentistry.”  §90–40.1(a).  It authorized the 
Board to conduct investigations and to hire legal 
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counsel, and the legislature made any “notice or 
statement of charges against any licensee” a public 
record under state law.  §§ 90–41(d)–(g). 

 The legislature empowered the Board “to enact rules 
and regulations governing the practice of dentistry
within the State,” consistent with relevant statutes. 
§90–48. It has required that any such rules be in-
cluded in the Board’s annual report, which the Board
must file with the North Carolina secretary of state,
the state attorney general, and the legislature’s Joint
Regulatory Reform Committee.  §93B–2. And if the 
Board fails to file the required report, state law de-
mands that it be automatically suspended until it 
does so. Ibid. 

As this regulatory regime demonstrates, North Caro-
lina’s Board of Dental Examiners is unmistakably a state
agency created by the state legislature to serve a pre-
scribed regulatory purpose and to do so using the State’s
power in cooperation with other arms of state government.

The Board is not a private or “nonsovereign” entity that
the State of North Carolina has attempted to immunize 
from federal antitrust scrutiny. Parker made it clear that 
a State may not “ ‘give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or by de-
claring that their action is lawful.’ ” Ante, at 7 (quoting 
Parker, 317 U. S., at 351).  When the Parker Court disap-
proved of any such attempt, it cited Northern Securities 
Co. v. United States, 193 U. S. 197 (1904), to show what it 
had in mind.  In that case, the Court held that a State’s 
act of chartering a corporation did not shield the corpora-
tion’s monopolizing activities from federal antitrust law. 
Id., at 344–345.  Nothing similar is involved here. North 
Carolina did not authorize a private entity to enter into an
anticompetitive arrangement; rather, North Carolina 
created a state agency and gave that agency the power to
regulate a particular subject affecting public health and 
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safety.
 Nothing in Parker supports the type of inquiry that the
Court now prescribes.  The Court crafts a test under which 
state agencies that are “controlled by active market partic-
ipants,” ante, at 12, must demonstrate active state super-
vision in order to be immune from federal antitrust law. 
The Court thus treats these state agencies like private
entities. But in Parker, the Court did not examine the 
structure of the California program to determine if it had 
been captured by private interests.  If the Court had done 
so, the case would certainly have come out differently,
because California conditioned its regulatory measures on
the participation and approval of market actors in the
relevant industry.

Establishing a prorate marketing plan under Califor-
nia’s law first required the petition of at least 10 producers 
of the particular commodity.  Parker, 317 U. S., at 346. If 
the Commission then agreed that a marketing plan was 
warranted, the Commission would “select a program 
committee from among nominees chosen by the qualified 
producers.” Ibid. (emphasis added). That committee 
would then formulate the proration marketing program, 
which the Commission could modify or approve.  But even 
after Commission approval, the program became law (and
then, automatically) only if it gained the approval of 65 
percent of the relevant producers, representing at least 51
percent of the acreage of the regulated crop. Id., at 347. 
This scheme gave decisive power to market participants. 
But despite these aspects of the California program, Par-
ker held that California was acting as a “sovereign” when
it “adopt[ed] and enforc[ed] the prorate program.” Id., at 
352. This reasoning is irreconcilable with the Court’s
today. 

III 
The Court goes astray because it forgets the origin of the 
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Parker doctrine and is misdirected by subsequent cases
that extended that doctrine (in certain circumstances) to
private entities.  The Court requires the North Carolina
Board to satisfy the two-part test set out in California 
Retail Liquor Dealers Assn. v. Midcal Aluminum, Inc., 445 
U. S. 97 (1980), but the party claiming Parker immunity in
that case was not a state agency but a private trade asso-
ciation. Such an entity is entitled to Parker immunity, 
Midcal held, only if the anticompetitive conduct at issue
was both “ ‘clearly articulated’ ” and “ ‘actively supervised
by the State itself.’ ” 445 U. S., at 105.  Those require-
ments are needed where a State authorizes private parties 
to engage in anticompetitive conduct.  They serve to iden-
tify those situations in which conduct by private parties
can be regarded as the conduct of a State.  But when the 
conduct in question is the conduct of a state agency, no 
such inquiry is required.

This case falls into the latter category, and therefore 
Midcal is inapposite.  The North Carolina Board is not a 
private trade association.  It is a state agency, created and
empowered by the State to regulate an industry affecting
public health. It would not exist if the State had not 
created it. And for purposes of Parker, its membership is
irrelevant; what matters is that it is part of the govern-
ment of the sovereign State of North Carolina. 

Our decision in Hallie v. Eau Claire, 471 U. S. 34 (1985), 
which involved Sherman Act claims against a municipal-
ity, not a State agency, is similarly inapplicable.  In Hal-
lie, the plaintiff argued that the two-pronged Midcal test 
should be applied, but the Court disagreed.  The Court 
acknowledged that municipalities “are not themselves 
sovereign.” 471 U. S., at 38.  But recognizing that a munic-
ipality is “an arm of the State,” id., at 45, the Court held 
that a municipality should be required to satisfy only the
first prong of the Midcal test (requiring a clearly articu-
lated state policy), 471 U. S., at 46.  That municipalities 
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are not sovereign was critical to our analysis in Hallie, 
and thus that decision has no application in a case, like
this one, involving a state agency. 

Here, however, the Court not only disregards the North
Carolina Board’s status as a full-fledged state agency; it 
treats the Board less favorably than a municipality.  This 
is puzzling. States are sovereign, Northern Ins. Co. of 
N. Y. v. Chatham County, 547 U. S. 189, 193 (2006), and 
California’s sovereignty provided the foundation for the 
decision in Parker, supra, at 352. Municipalities are not
sovereign. Jinks v. Richland County, 538 U. S. 456, 466 
(2003). And for this reason, federal law often treats mu-
nicipalities differently from States.  Compare Will v. Mich-
igan Dept. of State Police, 491 U. S. 58, 71 (1989) 
(“[N]either a State nor its officials acting it their official 
capacities are ‘persons’ under [42 U. S. C.] §1983”), with 
Monell v. City Dept. of Social Servs., New York, 436 U. S. 
658, 694 (1978) (municipalities liable under §1983 where 
“execution of a government’s policy or custom . . . inflicts
the injury”). 

The Court recognizes that municipalities, although not 
sovereign, nevertheless benefit from a more lenient stand-
ard for state-action immunity than private entities.  Yet 
under the Court’s approach, the North Carolina Board of
Dental Examiners, a full-fledged state agency, is treated 
like a private actor and must demonstrate that the State
actively supervises its actions. 

The Court’s analysis seems to be predicated on an as-
sessment of the varying degrees to which a municipality 
and a state agency like the North Carolina Board are
likely to be captured by private interests.  But until today, 
Parker immunity was never conditioned on the proper use 
of state regulatory authority.  On the contrary, in Colum-
bia v. Omni Outdoor Advertising, Inc., 499 U. S. 365 
(1991), we refused to recognize an exception to Parker for 
cases in which it was shown that the defendants had 
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engaged in a conspiracy or corruption or had acted in a 
way that was not in the public interest.  Id., at 374. The 
Sherman Act, we said, is not an anticorruption or good-
government statute. 499 U. S., at 398.  We were unwilling
in Omni to rewrite Parker in order to reach the allegedly 
abusive behavior of city officials. 499 U. S., at 374–379. 
But that is essentially what the Court has done here. 

III 
Not only is the Court’s decision inconsistent with the 

underlying theory of Parker; it will create practical prob-
lems and is likely to have far-reaching effects on the 
States’ regulation of professions.  As previously noted,
state medical and dental boards have been staffed by
practitioners since they were first created, and there are
obvious advantages to this approach.  It is reasonable for 
States to decide that the individuals best able to regulate
technical professions are practitioners with expertise in 
those very professions.  Staffing the State Board of Dental 
Examiners with certified public accountants would cer-
tainly lessen the risk of actions that place the well-being of
dentists over those of the public, but this would also com-
promise the State’s interest in sensibly regulating a tech-
nical profession in which lay people have little expertise. 

As a result of today’s decision, States may find it neces-
sary to change the composition of medical, dental, and 
other boards, but it is not clear what sort of changes are
needed to satisfy the test that the Court now adopts.  The 
Court faults the structure of the North Carolina Board 
because “active market participants” constitute “a control-
ling number of [the] decisionmakers,” ante, at 14, but this 
test raises many questions.

What is a “controlling number”? Is it a majority?  And if 
so, why does the Court eschew that term? Or does the 
Court mean to leave open the possibility that something 
less than a majority might suffice in particular circum-

286



  

  

  
 

 

 
 

 
 

 
 

 

  

 
  

 
  

 

 

  

12 NORTH CAROLINA STATE BD. OF DENTAL
 EXAMINERS v. FTC 

ALITO, J., dissenting 

stances? Suppose that active market participants consti-
tute a voting bloc that is generally able to get its way? 
How about an obstructionist minority or an agency chair 
empowered to set the agenda or veto regulations? 

Who is an “active market participant”?  If Board mem-
bers withdraw from practice during a short term of service 
but typically return to practice when their terms end, does 
that mean that they are not active market participants 
during their period of service? 

What is the scope of the market in which a member may 
not participate while serving on the board?  Must the 
market be relevant to the particular regulation being 
challenged or merely to the jurisdiction of the entire agency? 
Would the result in the present case be different if a 
majority of the Board members, though practicing den-
tists, did not provide teeth whitening services? What if 
they were orthodontists, periodontists, and the like?  And 
how much participation makes a person “active” in the 
market? 

The answers to these questions are not obvious, but the 
States must predict the answers in order to make in-
formed choices about how to constitute their agencies. 

I suppose that all this will be worked out by the lower 
courts and the Federal Trade Commission (FTC), but the 
Court’s approach raises a more fundamental question, and 
that is why the Court’s inquiry should stop with an exam-
ination of the structure of a state licensing board.  When 
the Court asks whether market participants control the 
North Carolina Board, the Court in essence is asking 
whether this regulatory body has been captured by the 
entities that it is supposed to regulate. Regulatory cap-
ture can occur in many ways.6  So why ask only whether 

—————— 
6 See, e.g., R. Noll, Reforming Regulation 40–43, 46 (1971); J. Wilson, 

The Politics of Regulation 357–394 (1980).  Indeed, it has even been 

287



   
 

  

  
 

 

 

 

 
  

 

 
 

13 Cite as: 574 U. S. ____ (2015) 

ALITO, J., dissenting 

the members of a board are active market participants? 
The answer may be that determining when regulatory 
capture has occurred is no simple task. That answer 
provides a reason for relieving courts from the obligation 
to make such determinations at all.  It does not explain 
why it is appropriate for the Court to adopt the rather 
crude test for capture that constitutes the holding of to-
day’s decision. 

IV 
The Court has created a new standard for distinguish-

ing between private and state actors for purposes of fed-
eral antitrust immunity.  This new standard is not true to 
the Parker doctrine; it diminishes our traditional respect
for federalism and state sovereignty; and it will be difficult 
to apply. I therefore respectfully dissent. 

—————— 


charged that the FTC, which brought this case, has been captured by 

entities over which it has jurisdiction.  See E. Cox, “The Nader Report”
 
on the Federal Trade Commission vii–xiv (1969); Posner, Federal Trade
 
Commission, Chi. L. Rev. 47, 82–84 (1969). 
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ETHICAL ISSUES IN CLASS ACTIONS 

Mark A. Chavez 
Dan Gildor1 

 
I. Introduction 
 A lawyer handling class actions operates in a somewhat unique environment. Any 
discussion of the ethical issues that arise in class actions must recognize that “the traditional 
rules that have been developed in the course of attorneys' representation of the interests of 
clients outside of the class action context should not be mechanically applied to the problems 
that arise in class action litigation.” (Koo v. Rubio's Restaurants, Inc. (2003) 109 Cal.App.4th 
719, 735.) This is because class actions are different; the nature of the representation is different 
and the potential for conflicts is inherent in the representation. 

II. The Class Action “Client” and Class Counsel’s Duties 
 In a class action, a lawyer represents numerous unnamed class members as well as the 
class representatives. (7-Eleven Owners for Fair Franchising v. Southland Corp. (2000) 85 
Cal.App.4th 1135, 1159.) The collective group or the class becomes the “client” for the 
purposes of the litigation. A plaintiff counsel’s duties, therefore, “run[] to the class as a whole.” 
(7-Eleven, supra, at p. 1159; see also Parker v. Anderson (5th Cir. 1982) 667 F.2d 1204, 1211 
[“The compelling obligation of class counsel in class action litigation is to the group which 
makes up the class.”]; In re Agent Orange Product Liability Litigation (2d Cir. 1986) 800 F.2d 
14, 18 [“the class attorney's duty does not run just to the plaintiffs named in the caption of the 
case; it runs to all of the members of the class”].)  

 There is no question that class counsel’s duty to the class exists once a class is certified. 
(See Janik v. Rudy, Exelrod & Zieff (2004) 119 Cal.App.4th 930, 941-43.) However, the courts 
have also recognized that class counsel have responsibilities to the class as soon a proposed 
class action complaint is filed and throughout the litigation. (Kullar v. Foot Locker Retail, Inc. 
(2011) 191 Cal.App.4th 1201, 1206 [“Beyond their ethical obligations to their clients, class 
attorneys, purporting to represent a class, also owe the entire class a fiduciary duty once the 
class complaint is filed.”]; Barboza v. West Coast Digital GSM, Inc. (2009) 179 Cal.App.4th 
540, 546-47; accord In re General Motors Corp. Pick-Up Truck Fuel Tank Products Liability 
Litigation (3d Cir. 1995) 55 F.3d 768, 801.) As one court has explained: 

pre-certification class counsel owe a fiduciary duty not to prejudice the 
interests that putative class members have in their class action 
litigation. These duties arise because class counsel acquires certain 
limited abilities to prejudice the substantive legal interests of putative 
class members even prior to class certification. In electing to put 
themselves forward as class counsel, they assume the duty of not 
harming those rights. . . . Prior to certification, class members have no 
control over who may come forward as a named plaintiff and class 
counsel, and so their interests at that stage require protection. Requiring 
court approval (under Rule 23(e)) is one means of ensuring this 

                                                           
1 Mark A. Chavez and Dan Gildor are partners in Chavez & Gertler LLP. They represent 
plaintiffs in consumer, employment, and civil rights class actions. 
 

3



2 

protection. Imposing limited fiduciary duties upon pre-certification 
class counsel is yet another. 

(Schick v. Berg (S.D.N.Y. Apr. 20, 2004) 2004 WL 856298, at *6 aff'd, (2d Cir. 2005) 430 F.3d 
112.) 

 One court has expansively construed these responsibilities to encompass a duty to use 
reasonable care to protect the interests of a segment of a class. (Janik, supra, 119 Cal.App.4th 
at p. 943 [“Having undertaken to represent the class in prosecuting its claim to recover unpaid 
overtime compensation, [class counsel] were duty bound to use reasonable care to fully protect 
the interests of the class in obtaining such recovery.”]; see also In re Wells Fargo Wage and 
Hour Employment Practices Litigation (No. III) (S.D. Tex. 2014) 18 F.Supp.3d 844, 851 [class 
counsel “have a fiduciary duty to, essentially, do no harm to the substantive rights of the 
putative class members”].)  

 Class counsel’s failure to prosecute claims on behalf of the class or a segment of the 
class may result in the denial of certification. (City of San Jose v. Super. Ct. (1974) 12 Cal.3d 
447, 464 [denying certification where plaintiffs failed to raise claims reasonably expected to be 
raised by members of the class].) If such failure arises after certification, the Janik court 
concluded that it could result in a breach of fiduciary duty. (Janik, supra, at pp. 941-43.) As the 
Court of Appeal in Janik explained, “[t]he City of San Jose decision thus implies that those who 
assume the responsibility of pursuing claims on behalf of a class assume the duty to protect all 
claims that class members would reasonably expect to be asserted in the litigation that will be 
lost if not then asserted.” (Id. at p. 938.)  

In the context of a class action, both the representative plaintiffs and the 
absent class members similarly are entitled to assume that their 
attorneys will consider and bring to the attention of at least the class 
representatives additional or greater claims that may exist arising out of 
the circumstances underlying the certified claims that class members 
will be unable to raise if not asserted in the pending action. The class 
members are entitled to assume that their attorneys are attempting to 
maximize their recovery for the conduct they are challenging and that 
they are not, without good reason, failing to assert those claims that will 
do so. 

(Janik, supra, 119 Cal.App.4th at pp. 941-42.) 

III. Class Actions and Conflicts of Interest 
 The absence of the prototypical “client” in a class action mandates different rules 
regarding the management of conflicts of interest, which often arise within class actions. (In re 
Agent Orange, supra, 800 F.2d at p. 18 [“is not unusual for their [class members] interests, 
especially at the relief stage, to diverge”].) The potential conflicts range from conflicts between 
counsel and the class, conflicts between representatives and the class, and conflicts within a 
class. 

A. Conflicts Between Counsel and the Class 
 In a class action, a conflict may arise between the attorney and the class. Some believe 
that such a conflict is inherent in the settlement of class action litigation given that “there is 
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always the temptation for the attorney for the class to recommend settlement on terms less 
favorable to his clients because a large fee is part of the bargain.” (Apple Computer, Inc. v. 
Super. Ct. (2005) 126 Cal.App.4th 1253, 1265 [quoting Graybeal v. American Savings & Loan 
Association (D.D.C.1973) 59 F.R.D. 7, 13–14]; accord In re Consumer Privacy Cases (2009) 
175 Cal.App.4th 545, 555 [“Our courts have always been cognizant of the inherent tension 
between the interests of class membership and counsel in settlement of class action 
litigation.”].)  

 The challenge with class actions is that “[u]nidentified class members cannot waive a 
potential conflict of interest.” (Cal Pak Delivery, Inc. v. United Parcel Service, Inc. (1997) 52 
Cal.App.4th 1, 12.) Accordingly, “[i]n the class action context, the Court has an obligation to 
closely scrutinize the qualifications of counsel to assure that all interests, including those of as 
yet unnamed plaintiffs are adequately represented.” (Ibid.)  

 In the event of an actual conflict, disqualification may be appropriate in order to 
safeguard against the risk of prejudice that may arise as any judgment obtained may not be 
given res judicata effect. (Id. at p. 12; see also Sharp v. Next Entertainment, Inc. (2008) 163 
Cal.App.4th 410, 425 [“Disqualification of counsel not only prevents attorneys from breaching 
their ethical duties, but also protects the judicial process from any taint of unfairness that might 
arise from conflicts of interests.”].) The rules of disqualification, however, “cannot be applied 
so as to defeat the purpose of the class proceedings.” (Sharp v. Next Entertainment, Inc. (2008) 
163 Cal.App.4th 410, 434.) Thus, class counsel is normally allowed to oppose objections to 
settlements by class members although the Rules of Professional Responsibility would seem to 
prohibit this. (See In re Agent Orange, supra, 800 F.2d at p. 19.) So-called “clear sailing 
provisions”2 are acceptable under California law. (In re Consumer Privacy Cases (2009) 175 
Cal.App.4th 545, 555. Cf. In re Bluetooth Headset Products Liability Litigation (9th Cir. 2011) 
654 F.3d 935, 948 [“when confronted with a clear sailing provision, the district court has a 
heightened duty to peer into the provision and scrutinize closely the relationship between 
attorneys’ fees and the benefit to the class, being careful to avoid awarding ‘unreasonably high’ 
fees simply because they are uncontested.”].)  

 Short of disqualification, unethical conduct may result in the denial of class 
certification. (Reliable Money Order, Inc. v. McKnight Sales Co., Inc. (7th Cir. 2013) 704 F.3d 
489, 499 [“unethical conduct, not necessarily prejudicial to the class, nevertheless raises a 
‘serious doubt’ about the adequacy of class counsel when the misconduct jeopardizes the 
court’s ability to reach a just and proper outcome in the case].) 

B. Conflicts Between the Class Representative and the Class 
 Conflicts between a class representative and the class may arise only in the context of a 
settlement wherein the class representative refuses to accept a settlement otherwise 
recommended by class counsel. In this context, “[i]t has been held that agreement of the named 
plaintiffs is not essential to approval of a settlement which the trial court finds to be fair and 
reasonable.” (Parker, supra, 667 F.2d at p. 1211.) As the Fifth Circuit has held, “the named 

                                                           
2 A clear-sailing provision regarding fees is one wherein the defendant agrees not to oppose a 
request for attorneys’ fees and costs not to exceed a set amount. (In re Consumer Privacy 
Cases, supra, 175 Cal.App.4th at p. 552; accord Johnston v. Comerica Mortg. Corp. (8th Cir. 
1996) 83 F.3d 241, 243 [“a ‘clear sailing’ provision [is a provision] whereby the defendants 
agreed not to oppose the request for attorney fees”].) 
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plaintiffs should not be permitted to hold the absentee class hostage by refusing to assent to an 
otherwise fair and adequate settlement in order to secure their individual demands.” (Ibid.; TBK 
Partners, Ltd. v. Western Union Corp. (2d Cir. 1982) 675 F.2d 456, 462-63 [“Nevertheless, 
majority opposition to a settlement cannot serve as an automatic bar to a settlement that a 
district judge, after weighing all the strengths and weaknesses of a case and the risks of 
litigation, determines to be manifestly reasonable. Preventing settlement in such circumstances 
not only deprives other class members of the benefits of a manifestly fair settlement and 
subjects them to the uncertainties of litigation, but, in this case, would most likely have resulted 
in the eventual disappointment of the objecting class members as well.”].) Nonetheless, the 
objection of a named plaintiff should “weigh heavily in the Court’s evaluation as to the 
fairness, adequacy and reasonableness of the Proposed Settlement.” (Maywalt v. Parker & 
Parsley Petroleum Co. (S.D.N.Y. 1994) 155 F.R.D. 494, 497 aff'd, (2d Cir. 1995) 67 F.3d 
1072.) Such objections carry less weight if “the objecting class representatives may have had 
interests and goals inimical to the class as a whole.” (County of Suffolk v. Long Island Lighting 
Co. (2d Cir. 1990) 907 F.2d 1295, 1325.) 

C. Conflicts Among Class Members 
 Another source of conflict in a class action may arise from within the class itself. For 
instance, a class may consist of supervisors and their supervisees, each having somewhat 
different interests. For these kinds of conflicts, the typical “fix” is to use subclasses. 

 There are two different types of subclasses. The first consists of a set of class members 
that encompasses one or more portions of a larger class. For instance, a class may be defined as 
“all female employees,” with a subclass defined as “all African-American female employees.” 
The second type of subclass consists of a group that lacks an overarching class with the 
subclasses more closely resembling classes themselves.  

 There are also two distinct uses for subclasses. The first is compulsory subclassing for 
conflicts purposes. For example, if there are conflicts within the class, i.e. managers and their 
reporting employees, the class can be subclassed, with each subclass having to meet the 
requirements for class certification. The second use for subclasses is permissive subclassing for 
management purposes. With permissive subclassing, there is no conflict of interest, so there is 
no need for each subclass to have different representation and the need to meet the requirements 
for class certification. 

 Subclasses are specifically authorized under California Rules of Court. (See Cal. Rule 
Ct. rule 3.765, subd. (b) [“A class may be divided into subclasses.”]; see also rule 3.764, subd. 
(a) [“any party may file a motion to . . . (2) Determine the existence of and certify subclasses”].) 
In fact, “the trial court has an obligation to consider the use of subclasses and other innovative 
procedural tools proposed by a party to certify a manageable class.” (Osborne v. Subaru of 
America, Inc. (1988) 198 Cal.App.3d 646, 653.) Nonetheless, “there are limits outside of which 
the subclassification system ceases to perform a sufficiently useful function to justify the 
maintenance of the class action.” (City of San Jose, supra, 12 Cal.3d at p. 463, fn. 10.) 

 In Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, the California Supreme 
Court recognized the different uses of subclasses: 

When the vast majority of a class perceives its interest as diametrically 
opposed to that of the named representatives . . . [t]he trial court can 
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permit the plaintiffs to represent a smaller class if the minority can meet 
the requirements for class certification by showing an ascertainable 
class and a community of interest which is not coextensive with the 
larger class.  

If the vast majority of the class do not oppose the suit, the minority may 
have its views presented either as a subclass or as interveners.  

(Dart Industries, supra, 29 Cal.3d at p. 471.) As the Court explained, “[w]hen a class contains 
various viewpoints, the courts may ensure that these viewpoints are represented by allowing 
them to join as interveners (as TDA did in this case) or as additional representatives of 
subclasses within the full class.” (Id. pp. 473-74.) 

 California courts frequently advocate the use of subclasses to manage conflicts within a 
class. (E.g., Martinez v. Joe's Crab Shack Holdings (2014) 231 Cal.App.4th 362, 376.) In 
particular, the creation of subclasses is preferred to the “nuclear” option of denying class 
certification just “to kill a fly.” (Daniels v. Centennial Group, Inc. (1993) 16 Cal.App.4th 467, 
472 [holding that if the presence of a claim creates a conflict between the class representatives 
and the class, “the remedy is to certify a damages class, not dismiss the whole action.”]; accord 
Hicks v. Kaufman and Broad Home Corp. (2001) 89 Cal.App.4th 908, 926; Aguiar v. Cintas 
Corp. No. 2 (2006) 144 Cal.App.4th 121, 133; see also Capitol People First v. Department of 
Developmental Services (2007) 155 Cal.App.4th 676, 697 [“where factual circumstances differ, 
or class members disagree as to the proper theory of liability, the trial judge, through resort to 
subclasses, intervention, and the like, may incorporate class differences into the litigation 
process and afford all members their due in deciding the proper outcome”].) 

 Although a subclass can be alleged in the complaint, it needed not be. Instead, 
subclassing can be done whenever it becomes “necessary” in the case. (Medrazo v. Honda of 
North Hollywood (2008) 166 Cal.App.4th 89, 99 [“If it becomes necessary in this case, the 
class can be divided into subclasses”].) 

D. Class Member Communications 
 Every attorney in California must comply with the Rules of Professional Conduct. 
These rules set forth certain restrictions on an attorney’s ability to communicate with 
represented parties as well as potential clients. However, the rules are applied differently in the 
class action context. 

 For example, defense counsel may not contact absent class members subsequent to class 
certification. (Hernandez v. Vitamin Shoppe Industries, Inc. (2009) 174 Cal.App.4th 1441, 1459 
[“We conclude rule 2–100 was triggered by the court's conditional certification of the class here 
as well.”]; accord Kleiner v. First Nat. Bank of Atlanta (11th Cir. 1985) 751 F.2d 1193, 1206-
07 [“defense counsel had an ethical duty [footnote omitted] to refrain from discussing the 
litigation with members of the class as of the date of class certification, if not sooner”].) There 
is, however,  no such ban prior to certification. (See Atari, Inc. v. Super. Ct. (1985) 166 
Cal.App.3d 867, 871 [“Absent a showing of actual or threatened abuse, both sides should be 
permitted to investigate the case fully.”]; accord Manual for Complex Litigation (Fourth) § 
21.12 at p. 249 (2004) [“Defendants and their counsel generally may communicate with 
potential class members in the ordinary course of business, including discussing settlement 
before certification”]; see also Newberg on Class Actions (5th ed.) § 9:7.) As the Court of 
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Appeal in Atari explained, “[w]e cannot accept the suggestion that a potential (but as yet 
unapproached) class member should be deemed ‘a party . . . represented by counsel’ even 
before the class is certified.” (Atari, supra, at p. 873; see also Koo v. Rubio's Restaurants, Inc. 
(2003) 109 Cal.App.4th 719, 736 [“Nonetheless, we observe that, as a general rule, before class 
certification has taken place, all parties are entitled to ‘equal access to persons who potentially 
have an interest in or relevant knowledge of the subject of the action, but who are not yet 
parties.’”].)  

 Pre-certification communication with absent class members, however, “carries the 
potential for abuse. (Parris v. Super. Ct. (2003) 109 Cal.App.4th 285, 296.) “Communications 
that misrepresent the status or effect of the pending action, or which may cause confusion, 
adversely affect the administration of justice.” (Howard Gunty Profit Sharing Plan v. Super. Ct. 
(2001) 88 Cal.App.4th 572, 582.) “Though there is no ethical or other prohibition against an 
attorney representing the defendant communicating directly with putative class members, the 
attorney must avoid communications that (i) are potentially misleading or confusing; (ii) 
suggest putative class member disassociate themselves from the class action; or (iii) disparage 
or discourage cooperation with putative class counsel.” (2 McLaughlin on Class Actions (12th 
ed.) § 11:1 [citing cases]; Manual for Complex Litigation, supra, § 21.12 at p. 249 [defense 
communications “may not give false, misleading, or intimidating information, conceal material 
information, or attempt to influence the decision about whether to request exclusion”].) 
“Although there is no requirement that the defendant accompany communications with the 
complaint in the case, courts have noted its presence or a summary of it favorably.” 
(McLaughlin on Class Actions, supra, § 11:1.) “The provision of contact information for 
putative class counsel, and an objective description of any significant information regarding the 
status of the case also should be included.” (Ibid.)  

 In the employment context, given the inherently coercive nature of the employer-
employee relationship,3 interviews between defense counsel and class members should be 
prefaced by a series of disclosures. (See Cal. Rules Prof. Conduct 3-600(D) [“In dealing with an 
organization’s . . . employees, a member shall explain the identity of the client for whom the 
member acts . . . “].) For instance, class members should be (i) advised that the attorney 
conducting the interview represents the defendants in a lawsuit filed by employees that is 
“framed as a potential class action;” (ii) advised that the attorney was conducting the interview 
in order to gather information regarding the claims in the case; (iii) asked if the employee was 
currently represented by an attorney in the suit, and if so, the defense attorney would stop the 
interview; (iv) advised that the purpose of the interview was to gather as much information as 
possible to help defendants evaluate and defend the suit, and the information provided could be 
used therein, but the responses would not be used for performance evaluation purposes; (v) 

                                                           
3 See Kleiner v. First Nat. Bank of Atlanta (11th Cir. 1985) 751 F.2d 1193, 1202 [“If the class 
and the class opponent are involved in an ongoing business relationship, communications from 
the class opponent to the class may be coercive.”]; Zamboni v. Pepe West 48th Street LLC 
(S.D.N.Y. Mar. 12, 2013) 2013 WL 978935, at *3 [“where there is an ongoing and unequal 
business or employment relationship between the parties, communications may be deemed 
inherently coercive”]; Belt v. Emcare, Inc. (E.D. Tex. 2003) 299 F.Supp.2d 664, 668 [“As a 
letter sent from an employer to its employees,[fn] any statements in EmCare's letter have 
heightened potential for coercion because where the absent class member and the defendant are 
involved in an ongoing business relationship, such as employer-employee, any communications 
are more likely to be coercive.”] 
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advised employees that the attorney could prepare a written declaration and ask the employee to 
sign the declaration; and (vi) that the employee's participation in the interview was fully 
voluntary and each was free to retain his or her own attorney before deciding whether to 
continue. (2 McLaughlin on Class Actions, supra, § 11:1 [citing Kuhl v. Guitar Center Stores, 
Inc. (N.D. Ill., Dec. 16, 2008) 2008 WL 5244570]; accord Shahrokhshahi v. Round Table Pizza 
(2005) Alameda Superior Court Case No. RG05194700, order of September 30, 2005, 
pp. 9-10.) 

 On the plaintiff’s side, potential class counsel may wish to advise potential plaintiffs of 
their rights and encourage their involvement in a class suit, to seek helpful evidence from them, 
or simply to inform them of the status of the litigation. Such communication is permissible as 
long as it is not misleading, abusive, or coercive. (See Newberg on Class Actions, supra, § 9.6.)  

 “The primary concern arising from communications between putative class counsel and 
absent class members precertification is one of solicitation.” (Newberg on Class Actions, supra, 
§ 9:6; McLaughlin on Class Actions, supra, § 11:1 [“direct communication between class 
counsel and absent class members potentially raises questions about solicitation of clients 
prohibited by ethical rules, and if subject to no constraints, significant potential for abuse that 
could undermine the fairness of the proceeding”].) Historical restrictions on solicitation, 
however, have been significantly loosened in the past 40 years, leaving attorney advertising 
generally permitted as long as it is not misleading and clearly labeled as advertising. (See Cal. 
Rules Prof. Conduct 1-400.) The names of those contacted will not be protected by the 
attorney-client privilege, though such information may be protected by the class members’ 
privacy rights. (Tien v. Super. Ct. (2006) 139 Cal.App.4th 528, 538, 543.)4 

                                                           
4 The contact information for absent class members is generally discoverable given that it is 
likely to yield information relevant to both class certification and the merits and given that the 
disclosure of such information—at least in most contexts—does not threaten to invade any 
significant privacy interest. (See Puerto v. Super. Ct. (2008) 158 Cal.App.4th 1242; Crab 
Addison, Inc. v. Super. Ct. (2008) 169 Cal.App.4th 958; see also Lee v. Dynamex, Inc. (2008) 
166 Cal.App.4th 1325, 1330-31, 1338 [trial court's denial of plaintiff’s motion to compel 
discovery of the contact information of potential class members was abuse of discretion absent 
identified privacy concerns or discovery abuses that outweigh plaintiff’s right to discovery].) 
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RULE 23 AS AN ETHICS CODE 
 

Joshua P. Davis1 
 
I.   Introduction. 
 
 Judges, lawyers and scholars have commented—whether 
with confusion, bemusement, or skepticism—that class action 
lawyers sometimes play by their own ethical rules.  They make a 
fair point.  But that does not mean class action lawyers act 
unethically.   
 
 The difficulty for class action ethics stems in part from the 
failure of the drafters of the ethical rules to take class actions 
adequately into account in their efforts.  The requirements, 
prohibitions, and permissions they put in place may not fit the class 
context or even may run contrary to the policies behind the class 
action device.  This piece suggests a pragmatic recognition of this 
reality—that the ethical rules should be adapted to accommodate 
the policies underlying Federal Rule of Civil Procedure 23, the rule 
that governs class actions.  In other words, Rule 23 at times should 
be read as embodying its own ethical code.   
 

This piece develops a general framework for class action 
ethics and shows how it derives from—and can cast new light 
on—case law as it has developed regarding various ethical issues.  
The need for such a general framework is pressing.  Class actions 
play an important and controversial role in our legal system.  Yet 
ethical rules were not written with class actions in mind.  It is 
therefore unsurprising that class actions give rise to a great deal of 
litigation over ethical issues.2   

 
Consider, for example, the bar in some jurisdictions on 

attorneys engaging in sexual activity with their clients.3  Imagine a 
class action lawyer who becomes romantically involved with 
someone, only later to learn that the target of her affections is one 
among hundreds of thousands of absent class members that she 
represents.  Neither the lawyer nor the class member had any idea 

                                                 
1 Associate Dean, Professor, and Director, Center for Law and Ethics, 
University of San Francisco School of Law. 
2 See, e.g., Corn Derivatives, 748 F.2d 157, 163 (3d Cir. 1984) (“Perhaps 
no area of the law provokes as much litigation concerning ethical issues 
as class actions.”) (citing Waid, Ethical Problems of the Class Action 
Practioner:  Continued Neglect by the Drafters of the Proposed rules of 
Professional Conduct, 27 Loy. L. Rev. 1047, 1047 (1981)).   
3 Model Rule 1.8(j).  

Reprinted with permission from the author.
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of this legal relationship.  It played no role in the romance.  And 
the class member’s interests in the class litigation are small—the 
prospect of recovering ten or twenty dollars if the lawsuit is 
successful.  Should the ordinary ethical rules apply?  The question 
seems to answer itself. 

 
This example may seem trivial.  No prosecutor is likely to 

pursue sanctions against the class attorney.  But it offers several 
larger lessons that are worthy of consideration.  So assume that a 
lawyer defending the class action learns of the affair and uses it as 
a basis to seek disqualification.  Should the court rule that the class 
attorney has violated the ethics code and, potentially, disqualify 
counsel from representing the class? 

 
In answering this question, a first point is that the ethical 

provision at issue simply does not appear pertinent.  The attorney 
and absent class member do not have the sort of relationship that 
would be likely to give rise to the concerns that underlie the 
prohibition on sexual relationships between an attorney and client.  
No meaningful risk exists that the attorney has used the legal 
relationship to exploit the client, that the sexual relationship will 
hamper the lawyer’s ability to exercise independent professional 
judgment, or that the sexual relationship will imperil the 
confidences of the absent class member.4   

 
A second point is that no direct conflict is necessary to 

make application of the ethical provision seem inappropriate.  The 
attorney could abide by Rule 23 and the ban on sex with a client.  
Nothing in Rule 23 requires or authorizes sexual relations between 
attorneys and the absent class members they represent.  The 
problem is that a defense attorney can use the ethical provision in a 
way that does not benefit—and that in fact may harm—the absent 
class member whose interests the provision is designed to protect.  
While there is no meaningful prospect of the sexual relationship 
injuring the absent class member, the motion to disqualify class 
counsel could give the defendant a strategic advantage.  Indeed, 
that presumably would be the motivation behind the motion.  That 
strategic advantage may well detract from the recovery the class 
ultimately receives.   

 
A third point is that a wooden approach to resolving the 

tension between Rule 23 and the ethical provision comes with its 
own risks.  One way to reconcile the two, for example, is simply to 

                                                 
4 Model Rule 1.8(j) at Comment [17] (explaining the reasoning behind 
the prohibition on sexual relations between attorney and client).   

Reprinted with permission from the author.
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conclude that the absent class member is not the attorney’s “client” 
for purposes of the ban on sexual relations.  In the hypothetical, 
that result would be fine.  But the approach might perform poorly 
in other settings.  Imagine, for example, that the attorney 
represented a class of employees who allegedly lost their jobs as a 
result of illegal discrimination in the workplace, that each class 
member has years of pay and possible reinstatement at stake, that 
preparation for litigation led the attorney to form an intimate 
relationship with one of the absent class members, and that that 
relationship became sexual.  In such circumstances the categorical 
ban on sex might be appropriate, and a general rule that an absent 
class member is not a class attorney’s “client” for purposes of the 
ban could work mischief.   

 
A fourth point is that application of ethical provisions in the 

class context often turns on a single word, and often that word  is 
“client.”  As a result, not only can a mechanical approach to 
language within a particular ethical rule fail to protect clients and 
fail to serve the policies behind Rule 23, but a definition adopted 
for purposes of one rule may suit another rule poorly.  While 
policy concerns may support adopting a particular definition of the 
term “client” in one class setting, similar policy concerns may well 
support a different approach in another setting.  The conclusion 
that an absent class member is not a client for purposes of the ban 
on sexual relations, for example, could be read to imply that an 
absent class member is not the client of class counsel for purposes 
of conflicts of interest or for allowing and protecting 
communications between attorney and client.  The aims of the 
ethical rules and Rule 23 can best be served by a more nuanced 
interpretive strategy.   
 

This piece argues that courts have at times recognized these 
points and wisely so.  Judges have ruled on numerous occasions 
that ethical codes should give way to the policies animating 
Federal Rule of Civil Procedure 23.   

 

Reprinted with permission from the author.
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II. A Framework for Class Action Ethics. 
 

A. General Framework. 
 

A dispute has arisen about how best to regulate the ethics 
of class action attorneys in federal court. In many instances, the 
ordinary ethical rules do not fit the class context well.  Various 
options exist for addressing this problem:  draft special rules for 
class counsel or special modifications to the ordinary rules; enforce 
the ordinary ethical rules in unmodified form, notwithstanding any 
adverse consequences; interpret the ordinary ethical rules so as to 
accommodate class action practice as best as is possible; or modify 
or depart from the ordinary ethical rules, as appropriate, in the 
class context.  

 
The drafters of ethical rules have thus far decided not to 

prepare special rules for class counsel or to make any extensive set 
of adaptations to accommodate class practice.  As to the remaining 
options, this piece argues that the best approach—and the one most 
consistent with germinal judicial decisions—is to modify and 
depart from the ordinary ethical rules through a common law 
process.  It contends that applying the ethical rules in a mechanical 
fashion could greatly undermine class actions and that more harm 
than good would be done by efforts to squeeze class conduct into 
the language of the existing ethical rules.  Rather than rigidly 
following the ordinary ethical rules or begrudgingly tinkering with 
them, the better approach is simply to craft new approaches to 
ethics in the class context, when the underlying policies of the 
class device support doing so.  Attention to a range of ethical 
issues makes these points more clearly than focusing on a single 
issue, as others commentators have done.   

 
Clever interpretation of the ethical rules may help in some 

instances, but it often will create as many problems as it solves.  
Moreover, it is likely to encourage courts to engage in formalistic 
reasoning that may fit one context reasonably well but others very 
poorly.  The result is counterproductive.  Key terms can be 
interpreted in unintuitive and inconsistent ways. 

 
B. Applications.  

  
B.i. Costs. 

 
One of the more straightforward doctrinal areas in which 

courts have adapted ethical rules to the class context involves 
costs.  Historically, many jurisdictions required clients to remain 

Reprinted with permission from the author.
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ultimately responsible for the costs of litigation.5  That ethical rule 
posed a potential challenge to class actions.   

 
The problem arose from Federal Rule of Civil Procedure 

23(a)(4).  That provision requires that a proposed named plaintiff 
be able to represent a class fairly and adequately.  If the parties 
must remain ultimately responsible for the costs of litigation, and if 
those costs include the hundreds of thousands or even millions of 
dollars that prosecution of class action can entail, almost no named 
plaintiff could adequately represent many classes.  Why would a 
rational plaintiff be willing to risk massive liability while seeking 
to recover a relatively modest amount?   

 
In the germinal case of Rand v. Monsanto,6 for example, 

the Seventh Circuit confronted a securities action in which a 
named plaintiff was asked to accept up to $25,000 in potential 
liability on costs but stood to recover at most $1,135.7  At 
deposition he testified that he was not willing to accept that sort of 
exposure.8  On that basis, the trial court found the named plaintiff 
inadequate to protect the class interests.9  Judge Easterbrook, 
writing for the Seventh Circuit on appeal, noted, “No (sane) person 
would pay the entire costs of a securities class action in exchange 
for a maximum benefit of $1,135.  None would put up $25,000 or 
even $2,500 against a hope of recovering $1,135.”10  Judge 
Easterbrook further explained: 

 
The very feature that makes class treatment appropriate—
small individual stakes and large aggregate ones—ensures 
that the representative will be unwilling to vouch for the 
entire costs.  Only a lunatic would do so.  A madman is not 
a good representative of the class!11 

 
Judge Easterbrook thus appreciated the danger to class actions of 
requiring named plaintiffs to pay substantial litigation costs. 
 

The problem, however, was that the Northern District of 
Illinois—in which the trial court proceedings took place—had 

                                                 
5 See, e.g., ABA Model Code of Professional Responsibility, Rule 5-
103(B) (allowing attorneys to advance costs on behalf of a client only if 
the client remains ultimately responsible for them).   
6 926 F.2d 596 (7th Cir. 1991).   
7 Id. at 598. 
8 Id. at 598. 
9 Id.   
10 Id. at 599. 
11 Id. 
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adopted the Model Code of Professional Responsibility by local 
rule.12  The Model Code does not allow counsel to assume ultimate 
responsibility for a client’s costs.13  So, it seemed, to be “adequate” 
the named plaintiffs might have to assume potential liability for the 
full costs of litigating the class action.  The Seventh Circuit 
nevertheless rejected this position.14  That outcome is significant.  
Requiring named plaintiffs to remain ultimately responsible for 
court costs could greatly impede the prosecution of class actions.15   

 
More important for present purposes, however, is the way 

in which the court reached its conclusion.  One option before the 
Seventh Circuit was to interpret the Model Code in a way that 
would not require the named plaintiffs to reimburse class counsel 
for the full costs of litigation.  Judge Easterbrook recognized both 
an interpretive path to this result and a strong justification for 
taking it.   
 
 Judge Easterbrook expressed “doubt” that the Model Code 
would require the named plaintiffs to assume responsibility for the 
full costs of litigation.16  True, he acknowledged, the relevant 
provision, DR 5-103(B) of the Model Code, “says that lawyers 
may advance costs but that the client ultimately bears 
responsibility for them.”17  But he was not willing to assume that 
the named plaintiffs count as clients for these purposes.  To the 
contrary, he pronounced in dicta:  “In a class action, the client is 
the class.”18  In other words, according to this view, the entire class 
in theory is ultimately responsible for the costs of the litigation, not 
the individual named plaintiffs—although the lawyers may not 
have any ability to collect against the class if the litigation were to 
fail.19  So the Seventh Circuit could have applied the Model 
                                                 
12 Id. at 598 (citing Local Rule 3.54(b)).   
13 Id. at 600 (citing DDR 5-103(B)).   
14 Id. at 600-01. 
15 Id. at 600 (noting such a rule would “cripple” class actions); see also 
Geoffrey P. Miller, Payment of Expenses in Securities Class Actions:  
Ethical Dilemmas, Class Counsel, and Congressional Intent, 22 Rev. 
Litig. 557, 558 (2003) (noting such a rule would “severely undermine[]” 
the utility of class actions); Deborah Rhode, Institutionalizing Ethics, 44 
Case W. L. Rev. 665, 723 (1994) (noting such a rule “would ‘paralyze’. . 
.  class actions. . .  where no single plaintiff has a sufficient stake to 
accept liability for expenses”). 
16 Id. at 600.   
17 Id. 
18 Id.   
19 Rand explained, “It may be that if the action fails the class’s debt to 
the lawyer is not collectible, but DR 5-103(B) does not ensure that 
lawyers always will be able to collect.  If it did, no lawyer could take any 
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Code—and indicated, if necessary, it likely would apply the Model 
Code—in a way that would avoid “crippl[ing]” class actions.20  
But that is not what it did.   
 
 Instead, Judge Easterbrook refused to apply the Model 
Code at all.  The rationale he offered for this decision seems 
straightforward.  The trial court had adopted the Model Code by 
local rule.21  Federal Rule of Civil Procedure 83 holds that local 
rules “are valid only to the extent they are consistent with the 
national rules.”22  And, he concluded, the local rule was 
inconsistent with Federal Rule of Civil Procedure 23.23  It therefore 
was invalid. 
 

But upon further consideration this reasoning becomes less 
straightforward than it at first appears. In particular, what was the 
basis for the court’s conclusion that the Model Code was 
inconsistent with Rule 23?  To be sure, Judge Easterbrook noted 
that “if [the local rule adopting the Model Code] indeed requires 
the representative plaintiff to underwrite all costs personally, it is 
inconsistent with Fed. R. Civ. P. because it would cripple the 
action device that rule creates.”24  But Judge Easterbrook then 
expressed “doubt” that the Model Code in fact required any such 
outcome.25  So wherein lay the inconsistency? 

 
The answer would seem to arise from the value of 

uniformity.  Most states had switched from the Model Code to the 
Model Rules of Professional Conduct by the time of the Rand 
decision.26 Model Rule 1.8(e) allows counsel to assume 
responsibility for paying costs in unsuccessful litigation.27  
Conflicting approaches to court costs, Easterbrook worried, could 
create unnecessary inconsistency and, with it, presumably 
uncertainty and inefficiency.  If there were a risk that one federal 

                                                                                                             
case on behalf of a poor person, for collecting costs from a client is 
problematic.”  Id.  
20 Id.  
21 Id. at 598 (italics added). 
22 Id. at 600 (citing Fed. R. Civ. P. 83).   
23 Id. at 600-01 (citing Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981); 
Kolibash v. Committee on Legal Ethics, 872 F.2d 571 (4th Cir. 1989); 
United States v. Klubock, 832 F.2d 664 (1st Cir. 1987); County of 
Suffolk v. Long Island Lighting Co., 710 F.Supp. 1407 (E.D.N.Y. 
1989)).   
24 Id. at 600.   
25 Id. 
26 Id. 
27 Id. (citing Model Rule of Professional Responsibility 1.8(e)).   
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court would require named plaintiffs to remain responsible for 
costs, for example, class counsel might merely identify an 
additional plaintiff and file in a different court.28  It would be better 
to adopt a uniform rule.  As he explained, “Rule 23 is designed for 
the nation as a whole.  Slavishly following the different state rules 
on the allocation of costs would balkanize litigation.”29   

 
The issue of costs may play less of a role in federal class 

actions today.30  Even by the time of Rand, the ABA had rejected, 
and the states were quickly replacing, “this relic of the rules 
against champerty and barratry.”31  But Rand has broader 
implications. 

 
Rand offered one possible basis for adapting ethical rules to 

the class context, at least to the extent the ethical rules are adopted 
by local rule.  Under Federal Rule of Civil Procedure 83, a national 
procedural rule trumps an inconsistent local rule.  It also suggested 
a relatively undemanding test for inconsistency.  Under Rand, it 
apparently sufficed for an ethics rule to significantly compromise 
the policies underlying Rule 23.  After all, the court did not feel 
obligated to determine whether the Model Code requires named 
plaintiffs to assume responsibility for the full cost of class 
litigation.  Instead, it seemed to rely on concerns about uniformity 
as adequate to displace the local rule adopted by the trial court. 

 
Rand also addressed the issue of who counts as the client in 

the class context, albeit in dicta.  As noted above, the Seventh 
Circuit declared that the client is the class—a view that, we shall 
see, has become influential.  But this declaration rests somewhat 
uncomfortably with the purposivist approach adopted by the 
court—an analysis that relied more on the policies at play and their 
practical significance than on abstractions or wooden formalism.  

                                                 
28 Id.   
29 Id. Judge Easterbrook also could not identify a policy that the Code 
Approach promoted.  Id.  (“[S]o far as we can tell DR 5-103(B) itself 
serves no good purpose.).   
30 But see Geoffrey P. Miller, Payment of Expenses in Securities Class 
Actions:  Ethical Dilemmas, Class Counsel, and Congressional Intent, 22 
Rev. Litig. 557,  558-60 (2003) (noting most courts have found ways 
around placing substantial liability for litigation costs on name plaintiffs 
but worrying there might be such liability in securities class actions and 
arguing that the Private Securities Litigation Reform Act preempts state 
ethics rules to the extent they impose ultimate responsibility for court 
costs on named plaintiffs). 
31 926 F.2d at 600. 
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Many of these same issues have arisen when courts have 
contended with conflicts of interest in the class context.   

 
B.ii. Conflicts. 

 
Various potential conflicts of interest can arise in class 

actions.  A dispute may involve the negotiated resolution of a class 
action, for example, in which class counsel defends a settlement 
opposed by members of the class—even by named plaintiffs the 
lawyer represented32—or in which class counsel attacks a 
settlement supported by class members—even by named plaintiffs 
the lawyer represented.33  Alternatively, a lawyer may seek to 
represent a class that includes absent members the lawyer is suing 
in a different case.  No doubt variations and permutations abound. 

 
Although some courts initially applied the ethical rules to 

these conflicts in a mechanical fashion,34 a longstanding trend has 
been to modify ordinary ethical rules to fit the class context.  In 
doing the latter, courts have often spoken in terms of “balancing” 
the policies behind Rule 23 and the ethical rules as they apply in a 
particular case.35  But careful attention to one of the germinal 
opinions in the area—the concurrence of Judge Adams in In re 
Corn Derivatives Antitrust Litigation36—suggests a more 
structured approach, one that holds greater potential for 
predictability and certainty than a vague balancing test and one that 
also can make sense of most of the outcomes in the relevant case 
law.   
 
 Before addressing the details of how courts have addressed 
conflicts of interest in the class setting, a couple of general points 
are worth addressing.  They include the source and scope of the 
court’s authority to depart from the ordinary ethical rules.  The 
opinions in the conflict setting are not as explicit as they might be.  
They do at times refer to the “inherent powers” of federal courts 

                                                 
32 Lazy Oil Co. v. Witco Corp., 166 F.3d 581 (3d Cir. 1999). 
33 In re Corn Derivatives Antitrust Litigation, 748 F.2d 157 (3d 
Cir. 1984). 
34 In re Corn Derivatives Antitrust Litigation, 748 F.2d 157 (3d 
Cir. 1984). 
35 Lazy Oil Co. v. Witco Corp., 166 F.3d 581 (3d Cir. 1999); In re 
Agent Orange Product Liability Litig., 800 F.3d 14 (2d Cir. 1986); In re 
Corn Derivatives Antitrust Litigation, 748 F.2d 157 (3d Cir. 1984) 
(Adams, J., concurring).  
36 748 F.2d 157 (3d Cir. 1984). 
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over discipline.37  But they do not suggest precisely when that 
power is triggered or its limits. 38  Instead, they are apt to say that 
the ordinary ethical rules do not necessarily apply in the class 
setting and that adapting them should involve “balancing.”39  
Consider, for example, Judge Adams’ concurrence in Corn 
Derivatives: 
 

Courts confronting an ethical problem in the class action 
setting must focus on two points.  First, courts cannot 
mechanically transpose to class actions the rules developed 
in the traditional lawyer-client setting context; and second, 
a resolution of such issues would appear to call for a 
balancing process that in most cases should be undertaken 
initially by the district court.40 

 
Notably, in this passage, Adams acknowledged more explicitly 
than did Easterbrook in Rand that a strong from of inconsistency is 
not required for a federal court to modify ordinary ethical rules in 
the class setting.  He suggested “a balancing process”41 without 
indicating whether it should occur only when the ethical rules are 
inconsistent with the policies behind Rule 23.   
 
 Some facts are necessary to understand precisely the 
approach Adams proposed in his influential concurrence.  The 
appeal in Corn Derivatives involved a dispute over a class action 
settlement.  Two of the named plaintiffs, Pan-O-Gold and Land 
O’Lakes—both represented by the same law firm—initially 
opposed the settlement but one of them, Land O’Lakes, decided to 
accept the settlement if the district court approved it.42  The district 
court did approve the settlement, and the law firm withdrew as 
counsel for Land O’Lakes and then challenged the settlement on 
appeal only on behalf of Pan-O-Gold.43  Land O’Lakes moved to 
disqualify the law firm as it had represented Land O’Lakes in the 
trial court but was now taking a position directly adverse to it in 
the very same matter on appeal.44   

                                                 
37 Id. at 160; id. at 166 (Adams, J., concurring). 
38 One possible explanation for the difference between the reasoning in 
Rand and Corn Derivatives is that in the latter case, at the time of the 
decision the Third Circuit had “never formally adopted any particular 
formulation of the standards of professional conduct.”  Id. at 160.   
39 Id. at 162.   
40 Id. at 163 (Adams, J., concurring).   
41 Id. 
42 Id. at 160. 
43 Id. 
44 Id. 
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 Under a straightforward application of the ethical rules the 
issue in Corn Derivatives should not have been challenging.  Even 
assuming that a law firm may avoid a concurrent conflict by 
withdrawing as counsel for a client,45 the Model Rules prohibit an 
attorney from undertaking representation directly adverse to a 
former client in the very same matter in which the attorney 
represented the former client.46  That is just what the law firm did.  
Disqualification would seem to have been appropriate. 
 
 In reaching a conclusion along these lines, the majority in 
Corn Derivatives identified three purposes served by the conflict 
of interest rule in this context:  to protect client confidences and 
secrets; to maintain public confidence in the legal system; and to 
respect the expectations of a client for loyalty in the matter for 
which counsel is retained.47  All three purposes, the majority 
reasoned, would be protected by disqualifying the law firm.48 
 
 Judge Adams did not disagree with that outcome given the 
facts before the court. He did write separately, however, to express 
his view that a special approach was necessary for addressing 
conflicts of interest in the class setting.  It is in this context that he 
discussed the importance of adapting ethical rules to the class 
setting and balancing the purposes of those ethical rules against the 
purposes of Rule 23.  But his opinion, if parsed, offers far more 
guidance than that.   
 

In particular, Judge Adams’ concurrence could be read to 
adopt a distinctive structure for assessing conflicts in the class 
setting.  He voiced doubts that either loyalty to the client or the 
appearance of impropriety warrant “automatic disqualification”49 
in the case of a potential conflict. He also explained that “the duty 
owed in a class action is in some ways unique and cannot be 
equated with the traditional lawyer-client setting.”  And he further 
noted, “The inherent risks in a class action are ‘accepted structural’ 
facts, known to those who choose to participate in a class.”50  As a 
result, courts should not require the same loyalty in class actions as 
they do in individual actions nor should they worry to the same 
extent that the public will perceive impropriety.51   
                                                 
45 Discuss “hot potato” rule. 
46 Id. at 161-162. 
47 Id. at 162. 
48 Id.  
49 Id. at 165 (emphasis in original). 
50 Id. 
51 Id. 
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Judge Adams also provided a more nuanced approach to 

the issue of confidentiality.  He recommended abandoning the 
ordinary “prophylactic rule” that would minimize any risk of 
disclosure of confidences.  Clients invoking the duty of 
confidentiality ordinarily need to show merely that the matters 
involving representation have the kind of relationship in which one 
would expect a risk of use of confidential information to the 
detriment of the client.  This test is generally automatically met if 
an attorney is directly adverse to a former client in the very same 
matter. But Judge Adams suggested in the class setting—“in which 
disqualification potentially threatens the viability of the 
representational suit”52—that a client should have to make a 
showing for disqualification, including “the amount and nature of 
the information that has been proffered to the attorney, its 
availability elsewhere, its importance to the question at issue, such 
as settlement, as well as actual prejudice that may flow from that 
information.”53  In other words, rather than assume based on the 
general circumstances that the attorney received confidential 
information and that its disclosure would harm the client, Judge 
Adams suggested the clients should have to make a showing in 
these regards. 

 
A summary of Judge Adams’ proposed approach might be 

something like the following:  Unlike in ordinary conflicts between 
counsel and clients, class counsel does not owe class members a 
duty of undivided loyalty.  Nor should the mere appearance of 
impropriety suffice to disqualify class counsel.  Concerns about 
protecting confidentiality remain.  But courts should not take the 
ordinary prophylactic approach to confidentiality—avoiding any 
risk of disclosure or exploitation without any inquiry into whether 
a confidence was shared or would cause harm.  Instead, courts 
should test whether the attorney actually possesses any confidences 
and, if so, balance any harm their disclosure might cause against 
the potential harm to the class from disqualifying counsel.   

 
Judge Adams’ concurrence in Corn Derivatives became the 

law of the Third Circuit in Lazy Oil Co. v. Witco Corp.54 So, 
arguably, did the framework he used to analyze conflicts in the 
class setting.  In Lazy Oil, the lead plaintiff in a class action 
became the leader objector to its proposed resolution.55 The 
                                                 
52 748 F.2d at 165. 
53 Id. (citing Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 
518 F.2d 751, 759 (2d Cir. 1975) (Adams, J., concurring).   
54 166 F.3d 581 (3d Cir. 1999). 
55 Id. at 583. 
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objectors asked that class counsel be removed or disqualified.56 In 
affirming the district court’s refusal to take that measure, the Third 
Circuit relied on the balancing test proposed by Judge Adams.57 
But the court engaged in more than just unstructured balancing.  

 
The Lazy Oil court began by acknowledging that the 

attorneys were taking a position directly adverse to their former 
clients, which would not normally be permissible.58 But the court 
followed Judge Adams’ concurrence in Corn Derivatives (and the 
Second Circuit’s opinion in In re “Agent Orange” Product 
Liability Litigation) in declining to apply ordinary ethical rules 
mechanically in the class context.59 As recommended in Judge 
Adams’ concurrence, the Third Circuit suggested that a court 
should take into account the actual information in the attorney’s 
possession rather than assume possession of confidentialities, as is 
the usual rule.60 Next the court weighed heavily the importance of 
allowing class counsel with years of experience in a case to 
continue to represent the class and affirmed the decision of the trial 
court not to disqualify class counsel.61 Lazy Oil then can be 
understood to have deployed the framework implicit in Judge 
Adams’ concurrence in Corn Derivatives. 

 
 Judge Adams’ reasoning in developing that framework has 
implications for who counts as the client in the class setting.  He 
declared, “The obligation of counsel representing a class runs to 
the class as a whole, although as a general matter class counsel 
may have worked closely only with the named plaintiffs.”62  He 
thus implied, to paraphrase Rand, that the client is the class.  But 
this conclusion seems a bit facile.  After all, he did concur rather 
than dissent.  In other words, he agreed that the law firm in the 
case before him should be disqualified.  And he recognized the 
need in some circumstances to protect confidentiality.  So, 
apparently, class counsel can owe some form of a duty of 
confidentiality to individual class members.   
 

                                                 
56 Id. at 584. 
57 Id (citing Corn Derivatives, 748 F.2d at 162); id. at 589. 
58 Id. at 588. 
59 Id. at 589-90 (citing Corn Derivatives, 748 F.2d at 163-64; Agent 
Orange, 800 F.2d at 18-19). 
60 Id. at 590 (citing Agent Orange, 800 F.2d at 19). 
61 Id. at 590-91.  
62 Id. at 163 (citing Greenfield v. Villager Industries, Inc. 483 F.2d 824, 
832 (3d Cir.1973); Deborah Rhode, Class Conflicts in Class Actions, 34 
Stan. L. Rev. 1183, 1203 (1981); Developments in the Law -- Conflicts 
of Interest, in the Legal Profession, 94 Harv. L. Rev. 1247, 1451 (1981)). 
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In sum, Judge Adams’ influential concurrence in Corn 
Derivatives recognized a federal court’s inherent authority to 
modify traditional ethical rules to fit the class setting and that, in 
doing so, courts should balance the policies behind Rule 23 and 
those behind the ethical rules at issue.  A strong form of 
inconsistency would not necessarily be required to modify the 
ethical rules.  A superficial reading of Adams’ opinion might 
further suggest that for purposes of this undertaking, only the class 
counts as the client.  But that conclusion would seem to be 
simplistic—in part because it has difficulty explaining the outcome 
in the case.  More fundamentally, Judge Adams’ opinion is marked 
by purposivism—an effort to honor the purposes of the ethical 
rules while balancing them against the health and vitality of 
representational actions under Rule 23.  Any rigid definition of the 
client as the class, then, would seem to involve a kind of wooden 
formalism that is antithetical to the interpretive approach that he 
himself employed.   

 
B.iii. Communications. 

 
 A third ethical controversy in the class context involves 
communications between attorneys and class members.  This 
controversy triggers at least two ethical constraints.   The first is 
the ban on solicitation and the second is the ban on contacting an 
adverse party represented by counsel.   
 

Solicitation bears on the permissibility of plaintiffs’ 
lawyers in a class setting contacting absent class members.  If 
those absent class members are not the attorneys’ clients—which 
arguably is more likely to be true before class certification—there 
may be limits to the communications the attorneys may initiate.63 

 
The flip side of the coin, if you will, involves the so-called 

“no contact rule.”  An attorney generally cannot contact a person 
about the subject of representation regarding which the attorney 
knows the person is represented by another attorney.64  This rule 
has the potential to limit communications between the attorneys for 
a defendant and absent class members. 

 
The United States Supreme Court made a rare foray into 

class action ethics in addressing communications between 
attorneys and absent class members.  In Gulf Oil Co. v. Bernard,65 

                                                 
63 MR 7.3 
64 MR 4.2.   
65 452 U.S. 89 (1981). 
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the Court addressed a case involving allegations of employment 
discrimination.  The Equal Employment Opportunity Commission 
had entered a conciliation agreement regarding black and female 
employees of an oil refinery.66  The refinery sent notices to 643 
affected employees proffering backpay in exchange for execution 
within thirty days of a full release of all discrimination claims.67  
The notices asked the employees not to discuss the offer with 
others, although it proposed to arrange an interview with a 
government representative for employees who were confused.68  
About a month after the signing of the conciliation agreement, 
plaintiffs’ attorney filed a proposed class action on behalf of the 
then-present and former African American employees of the 
refinery as well as African American rejected applicants for 
employment.69   

 
The controversy arose because the defendant, Gulf Oil 

Company (“Gulf”), requested a protective order preventing parties 
and their counsel from communicating with potential class 
members.70  The court issued such an order and, then, nevertheless 
permitted Gulf to continue its mailings about the conciliation 
agreement and its settlement process.71  The result was that Gulf 
could communicate with class members about a potential 
settlement but the named plaintiffs and their attorneys could not do 
the same regarding the possibility of participating in class 
litigation.72  In rejecting this approach, the Supreme Court issued 
an opinion instructive in various ways.  To be clear, the Court’s 
opinion had the hallmarks of an early analysis of a legal problem.  
Its reasoning arguably was not fully informed and was vague in 
some regards.  As a result, it is easy to overread the case.  Still, one 
can see glimmers, and sometimes more, of a general approach to 
class action ethics—one consistent with the opinions discussed 
above—as well as of a way to address communications in the class 
context. 

 

                                                 
66 Id. at 91.   
67 Id.   
68 Id. at 91, n.1   
69 Id.  
70 Id. at 93.  A later court allowed some exceptions, such as 
communications initiated by “clients” and, potentially, communications 
based on an asserted constitutional right such as, presumably, the right to 
free speech.  Id. at 95.  As to the latter, the Supreme Court expressed 
skepticism about the adequacy of allowing communications subject to 
potential sanctions.  Id. at 103, n. 17.   
71 Id. at 94. 
72 Id.  
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The first point of note was that in resolving the issue before 
it the Court relied only on Rule 23.  The Court explicitly declined 
to resolve the Free Speech issues implicated by its prior restraint73 
and implicitly declined to parse the relevant ethical rules, relying 
instead on the general purposes of Rule 23.  The Court noted that 
“the question for decision is whether the limiting order entered in 
this case is consistent with the general polices embodied in Rule 
23, which governs class actions in federal court.”74  To be clear, 
the Court acknowledged the potential for abuses in class action 
cases, but it largely ignored the approach to such abuses set out in 
any ethical codes.75 

 
A corollary is that the Court crafted an approach based on 

the policies underlying Rule 23 without asking whether they were 
compatible with the ethical rules.  It did not indicate that some 
threshold of inconsistency had to be crossed before the policies 
behind Rule 23 would govern and any formal ethical rules would 
be put aside.  But that does not mean Gulf Oil ignored ethical 
concerns.  To the contrary, it suggested that a court should balance 
the harm from potential abuses in class action practice against the 
importance of the class action device.76  The Court simply did not 
focus on the technical requirements of the ethical rules in deciding 
how, if at all, to constrain attorney behavior in the class context.   

 
As to the issue before the Court—whether the trial court 

had properly restricted communications from the named plaintiffs 
and their lawyers to the potential class members—it reached 
several notable conclusions.  First, it criticized the trial court for 
failing to make appropriate findings and for imposing a broader 
                                                 
73 Id. at 101, n. 15. 
74 Id. at 99.   
75 A limited exception is the Court’s citation in a footnote to the “no 
contact rule.”  Id. at 104, n. 21.  The potential significance of this 
exception is discussed below.   
76 See, e.g., id. at 101-02 (“Because of these potential problems 
[regarding informing potential class members of their rights and 
obtaining information from them], an order limiting communications 
between parties and potential class members should be based on a clear 
record and specific findings that reflect a weighing of the need for a 
limitation and the potential interference with the rights of the parties.  
Only such a determination can ensure that the court is furthering, rather 
than hindering, the policies embodied in the Federal Rules of Civil 
Procedure, especially rule 23.”) (footnotes omitted; emphasis added); id. 
at 100 (“Class actions serve an important function in our system of civil 
justice.  They present, however, opportunities for abuse as well as 
problems for courts and counsel in management of cases. “) (footnotes 
omitted). 
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prohibition on communication than was necessary.77  Second, it 
expressed skepticism of any substantial risk of solicitation, given 
that among plaintiffs’ counsel were attorneys from a nonprofit 
organization—the the NAACP Legal Defense and Education 
Fund—“dedicated to the vindication of the legal rights of blacks 
and other citizens.”78  Third, and most relevant, it held that the 
potential for abuses in class actions did not justify routine 
prohibition of communications that could assist in either the 
formation or prosecution of class actions.79 

 
In reaching these conclusions, the Court focused on the 

restrictions on communications from the named plaintiffs and their 
lawyers to absent class members, not on communications from 
defendants and their counsel.  The Court explained, “[I]n this case 
we. . .  consider the authority of district courts under the Federal 
Rules to impose sweeping limitations on communications by 
named plaintiffs and their counsel to prospective class members.”80  
Although the Court hardly addressed any formal ethical rules, it 
did note near the end of the opinion—arguably with apparent 
approval—that some ethical rules constrain expression and cited in 
particular the provision of the Model Code that imposes the “no 
contact rule.”81  That could suggest a greater openness to 
restricting communications from defendants and defense counsel 
to absent class members.  After all, in this regard the “no contact 
rule” affects only the defense attorneys, not the plaintiffs’ 
attorneys.  To be sure, at times the Court referred to the rights of 
the “parties” in class actions rather than the rights of plaintiffs.82  
But the Court paid little attention to the rights of defendants or 
their attorneys to communicate with a class and may have implied, 
with its citation to the “no contact rule,” that the same standards 
would not apply.   

 
Also notable is that Court did not draw any distinction 

between communications that occur before or after a class is 

                                                 
77 Id. at 104 
78 Id. at 100, n. 11 (citation omitted).   
79 Id. at 104 (“We recognize the possibility of abuses in class-action 
litigation, and agree with petitioners that such abuses may implicate 
communications with potential class members.  But the mere possibility 
of abuses does not justify routine adoption of a  communications ban that 
interferes with the formation of a class or prosecution of a class action in 
accordance with the rules.”) (footnote omitted).   
80 Id. at 99. 
81 Id. at 103, n. 21 (citing ABA Code of Professional Responsibility, DR 
7-104 (1980)).   
82 See, e.g., id. at 101.   
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certified.  Indeed, it recognized the importance of protecting 
communication not only if it could promote the “prosecution” of a 
class action but also its “formation.”83  Similarly, the Court 
affirmed the value of ensuring that potential class members know 
their legal rights and that named plaintiffs and their counsel are 
able to secure the information they need to prosecute class 
litigation.84   

 
In a related point, the Court’s reasoning did not appear to 

turn on a formalistic analysis of who counts as the “client.”  
Consider how the Court did not reason.  It did not, for example, 
say that absent class members—or unnamed class members in a 
class that is not yet certified—are not class counsel’s “clients” and 
therefore that class counsel could not “solicit” the class members 
in light of the ethical rules.  Rather, it inquired into the risks of 
abuse and the policies behind Rule 23.85   

 
Taking all of this together, a natural reading—not 

necessarily the only natural reading—of Gulf Oil is that it creates a 
presumption against court orders preventing the named plaintiffs or 
and their lawyers from communicating with the members of a 
potential or certified class.  According to this reading, the named 
plaintiffs and their counsel should ordinarily be free to inform class 
members of their legal rights and to obtain relevant information 
from them.  Courts should prevent such communications, 
according to this view, only if there are specific reasons for 
believing that they will result in some form of abuse of the legal 
system.  One might also expect that trial courts should show less 
deference to communications from defendants and defense counsel 
to members of a potential or certified class.  After all, defendants 
and their counsel have incentive to interfere with the effective 
formation and prosecution of class actions.   

 
More generally, and somewhat less speculatively, Gulf Oil 

appears to adopt an interpretive strategy similar to Judge 

                                                 
83 Id. at 104. 
84 Id. at 101 (“The order interfered with [plaintiffs’] efforts to inform 
potential class members of the existence of this lawsuit, and may have 
been particularly injurious—not only to respondents but to the class as a 
whole—because the employees at that time were being pressed to decide 
whether to accept a backpay offer from Gulf that required them to sign a 
full release of all liability for discriminatory acts.  In addition, the order 
made it more difficult for [plaintiffs], as the class representatives, to 
obtain information about the merits of the case form the persons they 
sought to represent.”) (footnote and citations omitted).  
85 Id. at 101-02, 104. 

Reprinted with permission from the author.
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Easterbrook’s in Rand and Judge Adams’ in his concurrence in 
Corn Derivatives.  That strategy focuses on the policies behind 
Rule 23 and, taking a purposivist approach, seeks to pursue those 
policies while minimizing the risk of ethical abuses.  It does not 
worry overly much about the wording of particular ethical rules. 
Indeed, Gulf Oil did not attend to such wording at all, even though 
the Model Code at the time addressed both solicitation86 and the 
“no contact rule.”87   

 
One might imagine that later case law addressing 

communications and ethics in the class context would have 
followed the lead of Gulf Oil and reasoned in a manner akin to 
Judge Easterbrook in Rand and Judge Adams’ concurrence in Corn 
Derivatives.  One would be wrong.  To be sure, a minority of 
courts—and some scholars—have promoted the sort of practical, 
policy-driven approach that Gulf Oil modeled.  But most courts 
have adopted a more formalistic stance, attempting to apply the 
ethical rules in a wooden manner in the class context without 
adaptation or modification.88   

 
 Most courts after Gulf Oil have taken a formalistic 
approach to communications in class actions.  Their reasoning has 
proceeded in two steps.  First, they typically ask whether absent 
class members count as clients of class counsel or as represented 
by class counsel.  Second, if the absent class members are clients 
or are represented, then and only then the relevant ethical 
provisions apply.  The “no contact rule,” for example, extends only 
to a person “represented” in the matter at issue.  Similarly, the 
limitations on solicitation apply only to “potential clients,” not to 
existing clients.   
 
 In part as a result, most courts have drawn a line between 
class pre-certification and classes post-certification.  They have 
reasoned—or at least concluded (their reasoning is sometimes 
quite thin)—that absent class members are not the clients of or 
represented by class counsel until a court certifies a class.   
 
 The consequences often appear exactly backwards from the 
perspective of policy.  Those least likely to serve the interests of 
class members are most free to communicate with them.  
                                                 
86 See, e.g., DR 2-103(A), DR 2-103(C)(1), and DR 2-103(D)(4)(b) & 
(c). 
87 See DR 7-104.  As noted above, however, the Court did cite this 
provision in its final footnote.  See 452 U.S. at 104, n. 21.   
88 See generally Debra Lyn Bassett, Pre-Certification Communication 
Ethics in Class Actions, 36 Ga. L. Rev. 353 (2002).  

Reprinted with permission from the author.
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Defendants and their lawyers seeking to pursue their own 
interests—and, given the adversarial nature of litigation, to 
undermine the interests of class members—have been free to 
communicate with them.  Named plaintiffs and their lawyers 
seeking to protect the interests of class members have often been 
unable to communicate with them.   
 
 None of these questionable consequences follow from the 
reasoning of the Supreme Court in Gulf Oil.  To the contrary, Gulf 
Oil employed a much less formalistic approach to determining the 
role of ethics in the class context and suggested a much greater 
sensitivity to the differences between when plaintiffs’ lawyers and 
defense lawyers communicate with absent class members. 
 
III. Conclusion. 
 
 We should read the decisions addressing tensions between 
Rule 23 and ethic codes as a whole rather than treating them as 
discrete topics. When we do, we reach some valuable conclusions. 
First, courts can and should adapt the ethical rules in the class 
context when doing otherwise could undermine the policies 
underlying Rule 23. Second, in adapting the ethical rules, courts 
should take a pragmatic approach, one that privileges substance 
over form and ensures that class actions can vindicate the rights of 
class members as effectively as is practical.  

Reprinted with permission from the author.
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PROBLEM 11: CLASS ACTION AND MASS-PLAINTIFF CASES 

A. 

INTRODUCTION 
 
            We have seen in the several problems in this chapter first how conflicts of interest affect a single 
lawyer’s representation of single clients, and then, in Problem 10, how law firms are affected. But the 
ethical rules describing both conflicts of interest and the duty of loyalty were designed for a traditional 
paradigm of legal representation: one lawyer and one client. While the rules and case law have been 
broadened to address multiple lawyers taking on multiple clients, there are situations in which the rules 
lag farther behind the reality of actual practice. In class action cases, either the existing rules don’t seem 
to apply in the same way as in other situations, or other considerations, including public policy ones, 
create exceptions to the usual rules. Yet there are no special ethics rules, and not much agreement, on how 
class action situations should be handled. The result is often concern, confusion, and sometimes collusion. 
In other instances where a class action is not an appropriate vehicle despite the presence of a multitude of 
clients, lawyers can find themselves representing literally hundreds of individual clients, with little help 
from the ethics rules, and with often troubling results. 

B. 

PROBLEM 

I CLASS ACTIONS 

            Stephanie Nyala is a partner in the class action firm of Nyala, Jones & Samuel. One day over 
dinner, Joella Winston, a friend of Nyala’s, complained that she had purchased a computer from Great 
Guys/Great Buys, a regional electronics store, expecting to get a free printer. The store had advertised that 
anyone buying a new computer and monitor would get the printer free-of-charge. “I knew the printer was 
a bottom-of-the-line model,” said Joella, “but it had to be better than what I had. I ended up buying two 
computers, one for the office, and one for my daughter, but I never did get a printer.” 
 
            Nyala investigated and discovered that when GG/GB ran out of stock of the giveaway printers, 
they simply told customers that they would have to call back later. Since the printers were a discontinued 
model, the store was never able to restock them. Those customers who called back were eventually told 
that the offer had expired. 
            Nyala smelled a good class action suit, based on GG/GB’s deceptive advertising. Since the store 
had advertised the printer as “a $189 value,” a class action could be quite remunerative. But Nyala’s 
friend Joella made it clear she wanted no part of being a class representative. So Nyala found herself in 
need of some GG/GB customers to become her “named plaintiffs,” or class representatives. 

QUESTIONS 

1.  

            What can Nyala do to solicit the store’s customers to become her clients? May she contact friends 
whom she knows shop at the store, even if they have never been her clients? May she have someone hand 
out flyers in front of the store’s branches? 
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2.  

            What if after filing the case, Nyala discovers that three computer purchasers from one of GG/GB’s 
suburban stores are suing one of her partner Sherman Jones’s clients in a serious auto accident? Does 
Nyala have a conflict of interest unless these claimants “opt out” of the class action? Or may she continue 
to represent the class as a whole and the named class representatives? 

3.                    

            After filing, Nyala conducted discovery and learned that during the ad campaign, Great 
Guys/Great Buys sold 14,000 computers but gave away only 3,200 printers. Nyala receives a settlement 
offer from GG/GB’s attorneys: For customers of GG/GB’s four city and five suburban locations, the store 
will give each customer who has proof of purchase $10.00 and a coupon for a $90.00 store credit. 
However, the customers of GG/GB’s four “remote,” or more rural, locations — about 2,000 in all — will 
receive only the $10.00 check. The store’s attorneys claim that these stores, run by independent 
franchisees, simply couldn’t afford the store credit. Still, with an arguable “settlement value” of 
$1,220,000 ($100 for 12,000 customers and $10 for 2,000 customers), the defense lawyers are offering 
Nyala a fee of $305,000, representing 25% of the total “recovery,” a most generous sum given the amount 
of legal work done. 
 
            May Nyala accept the offer? What about those who are getting only $10.00? Is this settlement fair 
to them? Does it matter? Does it matter whether any of Nyala’s “class reps” shopped at a rural store? 

II “MASS” ACTIONS 

            Julie Samuel gets a phone call from her cousin Martha, who lives in a small semi-rural subdivision 
near a large Cavalier Oil refinery. A recent refinery fire caused considerable air pollution, and many of 
the subdivision’s residents suffered respiratory harm. Some needed hospital care for severe asthma and 
bronchial symptoms, while others more fortunate suffered runny noses, teary eyes, or skin irritations. 
Martha tells Julie that many of her friends want to sue the refinery. Julie attends a meeting at the 
subdivision clubhouse and encounters 104 people who sign a sheet asking her to represent them. But she 
knows that the case can’t be filed as a class action, because the medical conditions and damages for each 
prospective plaintiff are different and distinct. 

QUESTIONS 
1.  

            May Samuel take on individual law suits for over 100 plaintiffs? If she does, what should she put 
in her retainer agreements about conflicts of interest? 

2.  

            What other issues must or should she address in those agreements? 

3.  

            What structure or plan can Samuel set up to avoid having to deal with a small handful of 
naysayers in the event a good settlement is offered? 
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C. 

READINGS 

1. 

A Brief Class Action Introduction 
 
            Representing a class presents among the most complicated, and most multifaceted, issues of 
loyalty a lawyer is likely to face. Class counsel must address many of the same issues discussed in this 
chapter, including: identifying the client; representing multiple clients; conflicts of interest among clients; 
and conflicts between the attorney’s own interests, including fees, and those of the clients. And that’s just 
for starters. 
 
            Class actions are lawsuits in which lawyers represent a “class” of similarly-situated people whose 
interests are protected by one or more “class representatives,” or “named plaintiffs,” who themselves have 
fiduciary duties to the passive members of the class — many of whom do not even know they are class 
members.1  
 
 
            Filing a class action case creates a putative class. Only after a class is “certified” by a court are the 
passive class members given notice of the class’ existence, and the opportunity to “opt out” of the class 
should they wish to pursue their claims individually. Historically, though, few chose to opt out since the 
damages for such things as defective toasters or bank overcharges were too small for people to pursue 
individually. Indeed, the very point behind class actions was to provide a remedy for these “little” wrongs 
by banding people together in a “class.” 
 
            Class actions increased dramatically in popularity in the 1960s, when a change in the Federal 
Rules of Civil Procedure allowed individual members of a class to collect money damages. With 
increasing popularity came increasing difficulty in applying ethical rules designed with individual clients 
in mind. The use of class actions to litigate mass tort and employment claims raised the stakes 
substantially, changing the traditional class action into a major, “big ticket” item, often in complex and 
multi-jurisdictional litigation. 
 
            As we saw in Problem 7, in multiple-plaintiff cases, each individual remains a separate client, 
entitled to the lawyer’s loyalty to his or her particular case. Class actions don’t — indeed, can’t — work 

                                                 

1             Fed. R. Civ. P. 23(a) defines a class action as follows:  

(1) the class is so numerous that joinder of all members is impracticable; 

(2) there are questions of law or fact common to the class; 

(3) the claims or defenses of the representative parties are typical of the 
claims or defenses of the class; and 

(4) the representative parties will fairly and adequately protect the 
interests of the class 

33



that way. The sheer number of potential class members means that if each were considered an individual 
client, with the full right to settle only upon individual approval, it would be impossible to ever pursue, 
much less resolve a case. And running a conflicts check — or obtaining a conflicts waiver — would be 
impossible, as often, the number of individual class members is not known, much less the name of each 
class participant. 

2. 

Embarking on a Class Action Case 
 

            Lawyers often begin a class action themselves, creating the class, defining its scope and 
objectives, and finding representative class members. Class action lawyers thus have far more power than 
attorneys in traditional litigation. In many jurisdictions, they even have the power to settle the case 
themselves, subject to court approval. How do these cases get started? The ethical answer is, “very 
carefully.” While class actions still sometimes begin with one plaintiff, or a small group, who find 
themselves with a problem and seek out legal help, in modern class actions, it’s more often the other way 
around, with lawyers finding people, often “acquaintances” or those discovered during preliminary 
investigation, to serve as representative class members. Not surprisingly, some law firms “troll” for class 
action clients through advertising that in some cases borders on or even crosses the line into direct 
solicitation. 
 
            We’ll look at advertising and solicitation more thoroughly in Problem 31. But as a general rule, an 
attorney or firm may send written notices of intended or existing class actions as long as the notices 
comport with Fed. R. Civ. P. 23 and the general ethical limitations on lawyer advertising, especially 
Model Rule 7.3. Subsection (c) of that rule requires the words “Advertising Material” on any written 
communication sent to non-clients “known” to the attorney to be in need of legal services. Are potential 
class members “known” to an attorney to be in need of legal services? 
 
            In Coles v. Marsh, 560 F.2d 186, 189 (3d Cir. 1977), the court held that “the district court lacked 
power to impose any restraint on communication for the purpose of preventing the recruitment of 
additional parties plaintiff or of the solicitation of financial or other support to maintain the action.” In 
Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981), the United States Supreme Court cited Coles with approval. 
Plaintiffs in Gulf had claimed racial and sex discrimination in a claim before the EEOC, and Gulf entered 
into an agreement with the government to cease its discriminatory practices and to implement affirmative 
action programs to rectify its prior conduct. It also agreed to offer back pay to alleged victims of the 
discrimination, and sent out notices to these claimants offering that back pay if the claimants would agree 
to waive all their claims against Gulf. When plaintiffs’ attorneys proposed sending a letter to these 
claimants suggesting that they decline the proffered settlements, Gulf requested and obtained an order 
from the court prohibiting such communications between plaintiffs’ attorneys and the potential class 
members. 
 
            The Supreme Court held that the order unnecessarily interfered with the claimants’ ability to 
obtain information about whether they should accept Gulf’s offer, and it interfered with the attorneys’ 
attempts to gather facts about the case. However, in a footnote, the Court also noted the “heightened 
susceptibilities of non-party class members to solicitation amounting to barratry as well as the increased 
opportunities of the parties or counsel to ‘drum up’ participation. …” 
 
            One way not to start a case is to hire “professional lead plaintiffs,” a technique that led to the 
downfall, disbarment, and imprisonment of several high profile class action lawyers beginning in 2006. 
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That year, a federal grand jury in Los Angeles indicted the well-known plaintiffs’ securities class action 
firm Milberg Weiss Bershad & Schulman and two named partners, David Bershad and Steven G. 
Schulman, for allegedly participating in a conspiracy to pay secret kickbacks to individuals who 
repeatedly appeared as Milberg’s lead plaintiffs in different cases. 
 
            Next came the indictments of star class action counsel Mel Weiss, Milberg’s leader in New York, 
and his former partner, William Lerach of San Diego. They too were accused of secretly paying 
kickbacks to other “professional lead plaintiffs.” After pleading guilty in 2007, Lerach was sentenced to 
two years in a federal prison, fined $250,000, ordered to pay another $7.75 million in forfeitures. Weiss 
pled guilty in 2008 and was sentenced to 30 months in prison and fines and restitution of $10 million. 
Both were disbarred. 
 
            Another concern in commencing a class action is abandoning a pre-existing individual client. In a 
traditional class action such as the one brought by Ms. Nyala, no one individual has an effective remedy, 
since the recovery is too small to warrant bringing a lawsuit. But in today’s modern, complex, high-stakes 
class-action world, individual class members may have millions of dollars at stake. The long history of 
the Nestlé Poland Springs litigation offers an example of what can happen when a lawyer shunts aside an 
individual client in favor of commencing a class action.2  
 
            In 2002, attorneys Garve Ivey, Thomas Sobol, and Jan R. Schlichtmann (of A Civil Action fame) 
“approached a number of bottled water companies with information that Nestlé had misrepresented the 
source and quality of its Poland Springs brand of bottled water.” Glenwood Farms hired Ivey and Sobol 
to represent it individually against Nestlé, while Schlichtmann found an “acquaintance” to serve as a 
potential class representative. The lawyers attempted to negotiate a settlement with Nestlé before filing 
suit, but ultimately disagreed on whether to accept it. With Schlictmann ready to file a class action, Sobol 
and Ivey filed class action cases of their own on behalf of two representatives that they had found, and 
Nestlé withdrew its settlement offer. 
 
            Glenwood then sued Ivey and Sobol for abandoning it as an individual client in order to bring the 
potentially more lucrative class actions. Ivey settled before trial, but Sobol and his law firm did not, 
resulting in a jury award against them of $3.9 million. Before Glenwood could proceed on its punitive 
damages claim against Sobol, he and his firm settled. 
 
            The litigation did not end there, but continued through suits by Schlictmann and others for 
claimed compensation (denied in 2011), claims by Glenwood that Sobol and Ivey had fraudulently 
suppressed evidence in their trial (also denied), and claims involving a fourth lawyer and law firm and 
another plaintiff water-producer. But the “take-away” is clear: Once a lawyer has an individual client, 
loyalty to that client means that the lawyer can’t switch to creating a class action without the client’s 
consent. 
  

                                                 

2             The following narrative is based on court opinions and memoranda in Glenwood Farms Inc. v. Garve Ivey, 
Docket No. 03-CV-217-P-S (D. Me., filed Aug. 3, 2003), Glenwood Farms, Inc. v. O’Connor, et al., 09-CV-2050P-
S (D. Me., Order of Oct. 14, 2009), Ehrlich v. Stern, 908 N.E.2d 797 (Mass. Ct. App. 2009), and Bartle v. Berry, 
953 N.E.2d 243 (Mass. Ct. App. 2011), which is the case quoted.  
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3. 

Who Is the Lawyer’s Client in a Class Action? 
 

            Beyond the central client, the class itself, who is, or are, the clients, and what power (if any) do 
they have? The individual named plaintiffs, or class representatives, are generally considered to be clients 
of the lawyer. In the reading below, we will see that even class representatives may not be accorded the 
usual privileges of being a client. 
…. 

4. 

Are Passive Class Members Clients? 
            What about the absent members of the class, those who may qualify as class members but do not 
even know yet that the class exists? Fed. R. Civ. P. 23(a)(4) says that those who represent the class must 
“fairly and adequately protect the interests of the class.” Most commentators, and most cases that have 
addressed the issue, agree this means that even if only the named plaintiffs are accorded the full-service 
status of “clients,” the class lawyer nevertheless undertakes certain fiduciary duties to all class members. 
It also means that class counsel generally may not settle a case on behalf of the named plaintiffs alone 
while leaving the class out while class certification is pending.4  
 
            Is there a meaningful distinction between a “client” and a passive class member to whom fiduciary 
duties are owed but who may not be anointed with full client status? 
 
            Interestingly, several courts have held that even passive class members have an attorney-client 
relationship with class counsel, at least when it comes to whether opposing counsel is communicating 
with a represented party when contacting any member of a certified class. In a leading case, Kleiner v. 
First National Bank of Atlanta, 751 F.2d 1193, 1207, n.28 (11th Cir. 1985), the court said that “at a 
minimum, class counsel represents all class members as soon as a class is certified.” Fulco v. Continental 
Cablevision, 789 F. Supp. 45, 47 (D. Mass. 1992), states it bluntly and broadly: “ ‘Once the court enters 
an order certifying a class, an attorney-client relationship arises between all members of the class and 
class counsel.’ ” 
 
            In Janik v. Rudy, Exelrod & Zieff, 119 Cal. App. 4th 930, 939–40 (2004), a California appellate 
court closely examined this relationship in holding that class counsel may have duties to class members 
beyond the four corners of the class certification order. That court, noting that class members have the 
right to sue class counsel for negligence, went on, explaining and expanding Kleiner: 

In Kleiner, the court held that unauthorized communication with class 
members by the defendant’s attorneys was a violation of the rules of 
professional conduct. In discussing whether an attorney-client 
relationship had been formed between the plaintiff’s attorney and absent 
class members at the time of the communication, the Kleiner court noted, 
“Once a class has been certified, some but not all aspects of the 
relationship are present. A lawyer who represents the named plaintiff in a 

                                                 

4             See, e.g., Roper v. Consurve, Inc., 578 F.2d 1106 (5th Cir. 1978).  
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class which has been certified immediately assumes responsibility to 
class members for the diligent, competent prosecution of the certified 
claims. However, it cannot truly be said that he fully ‘represents’ 
prospective class members until it is determined that they are going to 
participate in the class action.” The court there was focusing on the point 
in time at which the attorney-client relationship arises, not the scope of 
that relationship. Clearly the court did not hold, as defendants suggest, 
that class counsel’s obligation to absent class members does not extend 
beyond the diligent prosecution of class members’ claims as they are 
literally described in the class certification order. 
 

            One issue that case law has barely touched on directly is conflicts of interest. If a million member class 
means a law firm has a million “clients” upon certification, how does the firm run a conflicts check to ensure, 
for example, that the firm is not adverse to any of the million clients in any firm cases? The answer, of course, 
is that it cannot. Does this mean that courts that call the passive class members “clients” are naive or 
unsophisticated? Or should different rules about client conflicts be applied as to passive class members? 
Indeed, ordinary rules cannot apply, because even after class certification, the identities of all individuals 
comprising the class are not known until their claims are submitted, processed, and accepted. Even then, 
processing is done by an independent claims manager usually not part of the plaintiff law firm. 
 
            When it comes to settlement authority, courts generally take a narrow view of client involvement. 
For example, in Kincade v. General Tire and Rubber Company, 635 F.2d 501 (5th Cir. 1981), the court 
refused to interfere with class counsel’s authority to settle, despite an appeal brought by several named 
representatives as well as passive class members: 

Appellants’ argument that the settlement cannot be applied to them 
because they did not authorize their attorneys to settle the case or 
otherwise consent to the settlement is also easily disposed of. Because 
the “client” in a class action consists of numerous unnamed class 
members as well as the class representatives, and because “[t]he class 
often speaks with several voices … , it may be impossible for the class 
attorney to do more than act in what he believes to be the best interest of 
the class as a whole … .” Because of the unique nature of the attorney-
client relationship in a class action, the cases cited by appellants holding 
that an attorney cannot settle his individual client’s case without the 
authorization of the client are simply inapplicable. 

5. 

Other Class Action Conflicts Issues 
 

            Not only do class actions generally have more than one named plaintiff, but conflicts can also 
arise between these plaintiffs and the absent class members. For example, what happens if a lawyer finds 
potential class representatives and decides to pursue claims that fit their situations, while ignoring others? 
Has the attorney failed to act on behalf of the whole class? Other classes are so large that it is impossible 
for all class members to have the same interests in settlement. Can a class attorney adequately represent 
all the members of the class when the interests of the class members are diverse and potentially adverse to 
each other? The Supreme Court addressed this in Amchem Products, Inc. v. Windsor, 521 U.S. 591 
(1997), excerpted below. 
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            Conflicts can exist among segments of a class, some members getting a smaller measure of 
recovery than others or, as in Amchem, potentially no recovery at all. As class actions become more 
common in mass tort cases, ethical issues become more dicey and difficult. How much attention must 
plaintiffs’ class action attorneys pay to each segment, or sub-class? May they settle for the greater good 
rather than get something for everyone? 
 
            What if a favorable settlement is offered to the class as a whole that excludes the named plaintiffs? 
While the lawyer works with the class representatives and not individual class members, the named 
plaintiffs’ obligations to the class under Rule 23(a)(4) still apply. And courts have consistently held that 
class representatives cannot act in a way that holds the absent members of the class hostage against the 
class’ best interests. 
 
            Unfortunately, the Ethics 2000 Commission chose not to deal with these and other uniquely class 
action-related issues in a special rule, and not much has changed since in terms of ethical guidance. That 
means that class action lawyers remain governed — and guided — only by the ordinary rules regarding 
conflicts of interest, Federal Rule 23, and a body of case law that lacks uniformity…. 
 
            Finally, although conflicts can occur over the scope and objectives of the representation, or 
the actual certification of a class, the largest area for conflict is, of course, fees. Class actions are 
expensive to litigate and prepare. Today they often involve committees of lawyers who each pledge 
to “front” specific sums of money to help fund the litigation. As a result, when settlement is at hand, 
lawyers feel that they have earned their sometimes very substantial fees. But no less true than in 
simpler fee situations is the concept we have addressed at length before — the conflict between the 
client and the lawyer who wishes to receive fees. We examine that issue in the next section. But first, 
Amchem. 

AMCHEM PRODUCTS, INC. v. WINDSOR 
521 U.S. 591 (1997)  

JUSTICE GINSBURG delivered the opinion of the Court.  

 
    This case concerns the legitimacy under Rule 23 of the Federal Rules of Civil Procedure of a class-
action certification sought to achieve global settlement of current and future asbestos-related claims. The 
class proposed for certification potentially encompasses hundreds of thousands, perhaps millions, of 
individuals tied together by this commonality: each was, or some day may be, adversely affected by past 
exposure to asbestos products manufactured by one or more of 20 companies. Those companies, 
defendants in the lower courts, are petitioners here. 
 
    The United States District Court for the Eastern District of Pennsylvania certified the class for 
settlement only, finding that the proposed settlement was fair and that representation and notice had been 
adequate. That court enjoined class members from separately pursuing asbestos-related personal-injury 
suits in any court, federal or state, pending the issuance of a final order. The Court of Appeals for the 
Third Circuit vacated the District Court’s orders, holding that the class certification failed to satisfy Rule 
23’s requirements in several critical respects. We affirm. 
    . … 
 
    The class action thus instituted was not intended to be litigated. Rather, within the space of a single 
day, January 15, 1993, the settling parties — CCR defendants [defendant asbestos companies joining 
forces under the name Center for Claims Resolution] and the representatives of the plaintiff class 
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described below — presented to the District Court a complaint, an answer, a proposed settlement 
agreement, and a joint motion for conditional class certification. 
    . … 
 
    More than half of the named plaintiffs alleged that they or their family members had already suffered 
various physical injuries as a result of the exposure. The others alleged that they had not yet manifested 
any asbestos-related condition. The complaint delineated no subclasses; all named plaintiffs were 
designated as representatives of the class as a whole. 
 
    A stipulation of settlement accompanied the pleadings; it proposed to settle, and to preclude nearly all 
class members from litigating against CCR companies, all claims not filed before January 15, 1993, 
involving compensation for present and future asbestos-related personal injury or death. 
 
    Class members, in the main, are bound by the settlement in perpetuity, while CCR defendants may 
choose to withdraw from the settlement after ten years. A small number of class members — only a few 
per year — may reject the settlement and pursue their claims in court. Those permitted to exercise this 
option, however, may not assert any punitive damages claim or any claim for increased risk of cancer. 
    . … 
 
    Objectors raised numerous challenges to the settlement. They urged that the settlement unfairly 
disadvantaged those without currently compensable conditions in that it failed to adjust for inflation or to 
account for changes, over time, in medical understanding. They maintained that compensation levels were 
intolerably low in comparison to awards available in tort litigation. … And they objected to the absence 
of any compensation for certain claims, for example, medical monitoring, compensable under the tort law 
of several States. 
    . … 
 
    Objectors maintained that class counsel and class representatives had disqualifying conflicts of 
interests. In particular, objectors urged, claimants whose injuries had become manifest and claimants 
without manifest injuries should not have common counsel and should not be aggregated in a single class. 
    . … 
 
    Rule 23(a) states four threshold requirements applicable to all class actions: (1) numerosity (a class [so 
large] that joinder of all members is impracticable”); (2) commonality (“questions of law or fact common 
to the class”); (3) typicality (named parties’ claims or defenses “are typical … of the class”); and (4) 
adequacy of representation (representatives “will fairly and adequately protect the interests of the class”). 
    . … 
 
    In setting out these factors, the Advisory Committee for the 1966 reform anticipated that in each case, 
courts would “consider the interests of individual members of the class in controlling their own litigations 
and carrying them on as they see fit.” 
    . … 
 
    As the Third Circuit observed in the instant case: “Each plaintiff [in an action involving claims for 
personal injury and death] has a significant interest in individually controlling the prosecution of [his 
case]”; each “has a substantial stake in making individual decisions on whether and when to settle.” 
 
    While the text of Rule 23(b)(3) does not exclude from certification cases in which individual damages 
run high, the Advisory Committee had dominantly in mind vindication of “the rights of groups of people 
who individually would be without effective strength to bring their opponents into court at all.” 
    . … 
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    Among current applications of Rule 23(b)(3), the “settlement only” class has become a stock device. … 
Although all Federal Circuits recognize the utility of Rule 23(b)(3) settlement classes, courts have divided 
on the extent to which a proffered settlement affects court surveillance under Rule 23’s certification 
criteria. 
    . … 
 
    We granted review to decide the role settlement may play, under existing Rule 23, in determining the 
propriety of class certification. We agree with petitioners to this limited extent: settlement is relevant to a 
class certification. The Third Circuit’s opinion bears modification in that respect. But the Court of 
Appeals in fact did not ignore the settlement; instead, that court homed in on settlement terms in 
explaining why it found the absentees’ interests inadequately represented. 
 
    Confronted with a request for settlement-only class certification, a district court need not inquire 
whether the case, if tried, would present intractable management problems, for the proposal is that there 
be no trial. But other specifications of the rule — those designed to protect absentees by blocking 
unwarranted or overbroad class definitions — demand undiluted, even heightened, attention in the 
settlement context. Such attention is of vital importance, for a court asked to certify a settlement class will 
lack the opportunity, present when a case is litigated, to adjust the class, informed by the proceedings as 
they unfold. 
 
    . … 
 
    The Third Circuit highlighted the disparate questions undermining class cohesion in this case: 

Class members were exposed to different asbestos-containing products, 
for different amounts of time, in different ways, and over different 
periods. Some class members suffer no physical injury or have only 
asymptomatic pleural changes, while others suffer from lung cancer, 
disabling asbestosis, or from mesothelioma. … Each has a different 
history of cigarette smoking, a factor that complicates the causation 
inquiry. The [exposure-only] plaintiffs especially share little in common, 
either with each other or with the presently injured class members. It is 
unclear whether they will contract asbestos-related disease and, if so, 
what disease each will suffer. They will also incur different medical 
expenses because their monitoring and treatment will depend on singular 
circumstances and individual medical histories. 

 
    Differences in state law, the Court of Appeals observed, compound these disparities. 
    . … 
 
    Nor can the class approved by the District Court satisfy Rule 23(a)(4)’s requirement that the named 
parties “will fairly and adequately protect the interests of the class.” 
 
    As the Third Circuit pointed out, named parties with diverse medical conditions sought to act on behalf 
of a single giant class rather than on behalf of discrete subclasses. In significant respects, the interests of 
those within the single class are not aligned. 
 
    The settling parties, in sum, achieved a global compromise with no structural assurance of fair and 
adequate representation for the diverse groups and individuals affected. Although the named parties 
alleged a range of complaints, each served generally as representative for the whole, not for a separate 
constituency. 
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    The Third Circuit found no assurance here - either in the terms of the settlement or in the structure of 
the negotiations — that the named plaintiffs operated under a proper understanding of their 
representational responsibilities. That assessment, we conclude, is on the mark. 
 
    Impediments to the provision of adequate notice, the Third Circuit emphasized, rendered highly 
problematic any endeavor to tie to a settlement class persons with no perceptible asbestos-related disease 
at the time of the settlement. Many persons in the exposure-only category, the Court of Appeals stressed, 
may not even know of their exposure, or realize the extent of the harm they may incur. Even if they fully 
appreciate the significance of class notice, those without current afflictions may not have the information 
or foresight needed to decide, intelligently, whether to stay in or opt out. 
 
    Family members of asbestos-exposed individuals may themselves fall prey to disease or may ultimately 
have ripe claims for loss of consortium. Yet large numbers of people in this category — future spouses 
and children of asbestos victims — could not be alerted to their class membership. 
 
    Affirmed. 

NOTES 
 

            The Supreme Court followed its decision in Amchem with another asbestos case, Ortiz v. 
Fibreboard Corp., 527 U.S. 815 (1999). In Ortiz, the Court again rejected a proposed global settlement, 
holding that there were significant disparate interests within the class that called for the establishment of 
subclasses with their own representatives. This settlement was especially vulnerable because it included a 
“no-opt-out” provision, which would have prevented asymptomatic “exposure-only” class members from 
preserving their own individual claims. Given the Supreme Court’s two pronouncements, is there any 
room for plaintiffs’ class action attorneys to ethically represent an entire class in large mass tort cases? 
How can attorneys settle such wide-ranging cases without bringing in other counsel to ensure 
representation of each subdivision of the class? Finally, while the Supreme Court did not answer the 
question, what is the future of classes created for settlement purposes only? The Supreme Court reversed 
the Third Circuit’s absolute prohibition of such “settlement classes.” But is there any scenario in which 
such timing would not at least raise suspicion? 

6. 

Collusion, Attorneys’ Fees, and Settlements of Dubious Value 
            In 1994, an Alabama state court judge approved a settlement in a class action against the Bank of 
Boston. The case charged the bank with holding escrow account interest that belonged to its borrowers, 
rather than paying it to them as it was earned. The 715,000 class members each had had mortgages issued 
through the bank at one time or another. Plaintiffs’ and defense counsel told the judge that their settlement 
was worth over $40 million. But according to The New York Times, the maximum individual recovery 
was only $8.76.5  
 
            Besides, there was no dispute that the money belonged to the class members; the only question 
was when it would be paid. The court also approved $8.5 million in class counsel’s fees, despite the fact, 
according to Illinois federal judge Milton I. Shadur, that the bank had offered essentially the same 

                                                 

5             See Barry Meier, Math of a Class Action Suit: Winning $2.19 Costs $91.33, N.Y. TIMES, Nov. 21, 1995.  
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settlement two years earlier, except that the plaintiffs’ lawyers’ fees were then only $500,000. To make 
matters worse, under the first offer, the bank would pay the fees, but under the final settlement, the fees 
were to be paid out of the class’ recovery. Since class members who no longer had mortgages had no 
funds left in the bank, the entire attorneys’ fees bill had to be paid by those who still had their mortgages. 
 
            This gave the case the unique feature of charging some class members far more in fees than they 
“won” in back interest. One Maine couple “recovered” $2.19 from the class action, but had to pay out 
$91.33 in attorneys’ fees. Many claimed they never even knew they were members of a class until they 
had “miscellaneous deductions” used to pay the lawyers charged to their escrow accounts. Eventually, 
some of these class members filed their own class action against the plaintiffs’ attorneys and the bank for 
fraud. This case, however, was dismissed, barred by the statute of limitations. 
 
            The Bank of Boston settlement aroused the ire of many, including Judge Shadur, and the Attorney 
General of Florida, where the bank’s principal mortgage company was located, who undertook an 
investigation. But lawyers for both the plaintiffs and the bank pointed out that the bank did change its 
accounting practices as part of the agreement.6  
 
            While not quite as onerous, fees being paid by defendants also create conflicts of interest. In 2003, 
Joseph Rice, a leading class-action lawyer from South Carolina, accepted a $20 million fee from an 
asbestos class defendant’s parent company as well as from the class settlement. At the same time, he was 
being criticized for creating a settlement trust that worked to the disadvantage of more seriously ill 
plaintiffs. Despite significant criticism from many, his fees were approved.7  
 
            In recent years, courts have been more willing strike down collusive fee awards in cases that do 
little for the class but provide substantial rewards for the lawyers. Read this brief excerpt of a 2011 Ninth 
Circuit opinion. 

IN RE BLUETOOTH HEADSET PRODUCTS LIABILITY LITIGATION 
654 F.3d 935 (9th Cir. 2011)  

 
    The settlement agreement approved in this products liability class action provides the class $100,000 in 
cy pres awards8 and zero dollars for economic injury, while setting aside up to $800,000 for class counsel 
and $12,000 for the class representatives — amounts which the court subsequently awarded in full in a 
separate order. … Objectors challenge the fairness and reasonableness of the settlement … . We agree…  
    … . 
 
    Collusion may not always be evident on the face of a settlement, and courts therefore must be 
particularly vigilant not only for explicit collusion, but also for more subtle signs that class counsel have 
allowed pursuit of their own self-interests and that of certain class members to infect the negotiations. A 
few such signs are: 
 
                                                 

6             Barry Meier, Math of a Class Action Suit: Winning $2.19 Costs $91.33, N.Y. TIMES, Nov. 21, 1995; see 
also Hon. Milton Shadur, The Unclassy Class Action, 23 LITIGATION; Kimberly Blanton, Class-action Suit Winners 
Sue Lawyers, BOSTON GLOBE, Nov. 22, 1995.  
7             Alex Berenson, Lawyer Cashes in on Both Sides, INT’L HERALD TRIBUNE, March 13, 2003.  
8             [Editors’ Note: Cy pres awards in class actions refer to funds used for the abstract “benefit” of the class, 
often through contributions to social or legal causes or agendas aligned with the class goals. Such awards are often 
made in lieu of returning unclaimed settlement funds to the defendants.]  
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    (1) “when counsel receive a disproportionate distribution of the settlement, or when the class receives 
no monetary distribution but class counsel are amply rewarded”; 
 
    (2) when the parties negotiate a “clear sailing” arrangement providing for the payment of attorneys’ 
fees separate and apart from class funds, which carries “the potential of enabling a defendant to pay class 
counsel excessive fees and costs in exchange for counsel accepting an unfair settlement on behalf of the 
class”; and 
 
    (3) when the parties arrange for fees not awarded to revert to defendants rather than be added to the 
class fund. 
 
    Here, the pre-certification settlement agreement included all three of these warning signs…. 

7. 

Representing Large Numbers of Individual Parties 
            What happens when lawyers find themselves with cases that look like class actions, with scores, 
even hundreds, of individual plaintiffs, but that aren’t eligible for class action treatment, usually because 
each case is unique on its facts and/or has unique damages? Mass cases — usually but not always tort 
claims, especially allegations about toxic pollution or defective drugs — have become more and more 
common, but the ethical rules that govern them remain the same. That is, despite multiple parties with 
similar complaints, these cases are individual representations, not group or class ones, and the same 
ethical rules that apply to the lawyers in Problem 7 who represent two clients will apply equally to 
lawyers representing hundreds. 
 
            Take, for example, a toxic tort case: A large number of people on the east side of town sue for 
damages, alleging that a local company deposited toxic waste into the town’s groundwater. Given the 
scientific sophistication of most such cases and the specialized area of law, it would be almost impossible 
for each individual plaintiff to find a separate lawyer. Besides, plaintiffs without serious symptoms or 
prognoses might not be able to find lawyers at all. 
 
            So, as with class actions, it makes sense for plaintiffs to band together in a single lawsuit. Even if 
they don’t, their suits may eventually become consolidated before one court for the sake of judicial 
economy, where they are often called “multi-district litigation,” or “MDLs.” But each plaintiff’s 
circumstances remain different, from how close to the “plume” of toxicity the plaintiff lives to how severe 
the damages, from the sniffles or a rash to cancer. And with disparate damages come disparate proof 
problems. 
 
            In class actions, as we’ve seen, the lawyers represent the class itself, and cases are settled without 
individual class members’ approval. But mass tort cases are made up of large numbers of individual 
lawsuits, and the lawyers represent individual clients, no matter how many there are. Each of those 
individuals has the autonomous right to settle, the right to have his or her lawyers negotiate the best 
possible resolution or go to trial, and the right to have the lawyers give their considered advice about what 
is best for that one individual. 
 
            But if a lawyer or group of lawyers represents 300 individual plaintiffs, how can they possibly do 
their best job for each, fulfill their fiduciary duties to each, and advise each what’s best for that particular 
person, without it getting in the way of their representation of everyone else? The answer is “with great 
difficulty.” Here are some practical realities: 
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            • Defendants like to settle claims by “buying global peace,” which means that if all or at least the 
vast majority of plaintiffs don’t settle, a defendant will simply take the offer off the table. 
 
            • Defendants are not in the business of partitioning their settlements. They offer a lump sum and 
leave the division to plaintiffs’ counsel. 
 
            • Some plaintiffs or groups of plaintiffs inevitably have higher damages and better likelihoods of 
high settlement values than others, depending, say, on location in the “plume” of toxicity, degree of harm 
or illness, and likelihood of being able to prove that the toxicity caused the harm. 
 
            • If the cases don’t settle and go to trial, it is common for both sides to choose some exemplar or 
“bellwether” cases to try or arbitrate first: typical cases that may help define a global settlement after, say 
six, ten, or 15 trials. 
 
            These realities create a plethora of pitfalls for even the most ethical lawyer. The disparate 
hierarchy of case values puts counsel in a dicey position when advising people whose claims seem to be 
de minimus versus those whose claims are more serious or provable. How can counsel be loyal to Plaintiff 
#1, Plaintiff #300, and every plaintiff in between if she suggests more money go to one person rather than 
another? 
 
            A lawyer can’t just simply divide up the lump sum offered by the defendant, at least not under the 
ethics rules. Settlements require the individual consent and approval of each client, as we’ll discuss in the 
next section. 
 
            Even more troubling may be what happens when the defendant makes a substantial offer to settle 
but only if, say, 85% of the plaintiffs agree. If an insufficient number of plaintiffs sign up to settle, may 
the lawyer try to persuade the minority to climb on board because the settlement offer is good for the vast 
majority of plaintiffs? Or must the lawyer advise those few only according to what’s right for them, which 
might be not to settle, because the deal, while good for most, is not good for them? That is, can lawyers 
ever give a true, honest opinion to all clients in these circumstances? 
 
            And if trial is necessary, how does the plaintiff’s lawyer choose her “guinea pigs” for the 
bellwether cases? Those cases may well involve greater rewards, but these plaintiffs face an all-or-
nothing risk. 
 
            Finally, we have yet to address whether lawyers can avoid the conflicts of interest that face them 
personally. Cases like mass toxic tort or defective drug claims are often extremely expensive to litigate 
and frequently remain problematic as to proof. Rewards are high, but so are risks, After investing 
millions, it’s understandable that lawyers may take sides on whether to settle, may tend to favor big-
damages clients over small, and may be tempted to take short-cuts around the ethics rules. 

8. 

The Current State of the Law 
            Current ethics rules and case law offer little in the way of a comfort for lawyers faced with the 
problems discussed above. For one thing, every jurisdiction in the country has a rule that states that the 
client alone decides whether to settle. What case law has addressed this issue has generally considered 
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this to be an unwaivable right.9  
 
            Moreover, ABA Model Rule 1.8(g) states that “[a] lawyer who represents two or more clients 
shall not participate in making an aggregate settlement of the claims of or against the clients.” These two 
closely-related concepts mean that plaintiffs’ lawyers trying to figure out an ethical way to represent 
hundreds of clients cannot do it by majority rule, super-majority rule, electing a “litigation steering 
committee,” or any other mechanisms that might seem to make intuitive sense — and that many 
plaintiffs’ lawyers have tried. 
 
            In The Tax Authority, Inc. v. Jackson-Hewitt, Inc., 898 A.2d 512 (N.J. 2006), 154 individual 
plaintiffs signed separate agreements to be bound by a settlement upon the recommendation of a 
plaintiffs’ steering committee and subsequent affirmation by “a weighted majority of plaintiffs.” The New 
Jersey Supreme Court undertook a thorough review of the case law, including Eagle-Picher, and several 
differing academic perspectives (including Professor Nancy Moore’s, discussed below). It upheld the 
appellate court’s reasoning that even one client out of 154 who objected to a settlement between the 
franchisees and a franchisor could veto the entire deal. As the lower appellate court put it: 

While it is indeed regrettable that one of 154 plaintiffs may possibly 
upset a settlement as to which all others have now agreed, we see no 
principled basis upon which to require [it] to settle when it does not wish 
to do so … .10  

            However, because the plaintiffs’ attorney had taken reasonable steps to ensure a degree of fairness 
— the steering committee and “weighted” majority — the Supreme Court decided to apply its decision 
prospectively only, even though the state ethics rules had been on the books for some time. That court 
also recommended that the state Commission on Ethics Reform examine possible changes in the ethics 
rules. As of March 2013, however, the New Jersey rules remain the same. 
 
            This strict reading of the ethics rules is hardly an outlier position. It is in accord not only with 
Eagle-Picher, but with other similar cases. For example, in In re Hoffman, 883 So. 2d 425, 433 (La. 
2004), the Louisiana Supreme Court insisted that “[u]nanimous informed consent by the lawyer’s clients 
is required before an aggregate settlement may be finalized. The requirement of informed consent cannot 
be avoided by obtaining client consent in advance … .” 
 
            ABA Formal Opinion 06-438 (February 10, 2006) reaffirmed that MR 1.8(g) “protects a client’s 
right in all circumstances to have the final say in deciding whether to accept or reject an offer of 
settlement.” Further, “Rule 1.8(g) deters lawyers from favoring one client over another in settlement 
negotiations by requiring that lawyers reveal to all clients information relevant to the proposed 
settlement.” That means that each client must be told “the total amount or result of the settlement or 
agreement, the amount and nature of every client’s participation in the settlement or agreement, the fees 
and costs to be paid to the lawyer from the proceeds or by an opposing party or parties, and the method by 
which the costs are to be apportioned to each client.” Other sources, including a 2009 New York City 
opinion and several law review articles, are in accord.11  

                                                 

9             Usually the rule is embodied in MR 1.2 or its equivalent, and the comment to the rule. And see the early 
leading case of Hayes v. Eagle-Picher Indus., Inc., 513 F.2d 892 (10th Cir. 1985), among others cited below.  
10             The Tax Authority, Inc. v. Jackson-Hewitt, Inc., 873 A.2d 616, 630 (N.J. Super. Ct. 2005).  
11             NYC Formal Ethics Opinion 2009-6; See also Nancy J. Moore, The Case Against Changing the Aggregate 
Settlement Rule in Mass Tort Lawsuits, 41 S. TEX. L. REV. 149 (1999), referred to further in the Supplemental 
Readings. Professor Moore was the “Reporter” or chief staff counsel, for the Ethics 2000 Commission.  
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            One final note: The one point that the ABA opinion and most cases and other sources do not 
explicitly make is that the lawyer has an independent fiduciary duty to give each client the best possible 
advice about what to do, not just to disclose the facts about settlement or ensure the client’s right to settle. 
While giving this independent advice would seem to go without saying, this ultimate test of loyalty is 
often not explicitly affirmed in cases or opinions. Does that mean that it is somehow less important? Or 
ignored? Or simply assumed? 

9. 

Do the Current Rules Foster Toxic Settlements? 
            Perhaps because the rules and cases provide so little flexibility, there are far too many examples of 
lawyers cutting corners, ignoring client rights, and even getting disbarred and going to jail by playing fast 
and loose with mass tort cases. 
….\ 
            It seems to have taken a while for mass plaintiffs’ litigators to appreciate the difference between 
their class action cases and their individual representations. Or perhaps many just stuck their heads in the 
sand. As Professor Nancy Moore recently wrote, “mass tort lawyers often treat their clients as if they 
were members of a class without affording them the judicial protections given to actual class members.”13  
 
            Indeed, that may be the biggest problem. More than one case has crossed our field of vision in 
which experienced mass plaintiffs’ lawyers — while not overtly stealing from clients or taking millions 
from the other side — have nevertheless seem to have forgotten that they represent individual clients. The 
features of some mass individual representations are marked by:  
 
•  
            Brief retention agreements that make no mention of conflicts of interest despite the hundreds of 
plaintiffs involved; 
•   
            Retainer agreements in which clients expressly give up both the right to settle and the right to 
avoid aggregate settlements, ostensibly appointing their lawyers as “attorneys-in-fact”; 
•   
            Settlements that are forged by counsel’s agreement with defendants, with minimal or no 
discussion with or full disclosure to plaintiffs; 
•   
            Plaintiffs asked to sign “ratifications” of settlement agreements without being shown the 
settlement agreements themselves, even being told by their lawyers that the settlement agreements that 
they are ratifying are “confidential” so they may not see them; and 
•   
            Settlement agreements that state that if a sufficient percentage of plaintiffs agree to (or “ratify”) 
the settlement, plaintiffs’ counsel agrees to defend the defendants against the non-settling plaintiffs — 
essentially plaintiffs’ counsel’s agreement to switch sides and become adverse to their own clients. 
 
            In short, it seems that some lawyers representing large numbers of plaintiffs believe that their 
ability to act entirely within the bounds of the current ethics rules is beyond “with great difficulty,” and 
approaches “impossible.” This is hardly an excuse for unethical behavior, but there is a disconnect 
                                                 

13             Nancy J. Moore, The Absence of Legal Ethics in the ALI’s Principles of the Law of Aggregate Litigation: a 
Missed Opportunity — and More, 79 GEO. WASH. L. REV. 717, 728–9 (2011).  
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between abiding strictly by the current rules and managing a case with huge numbers of plaintiffs, even 
among the most ethical of lawyers. 

10. 

A Problem in Need of a Solution? 
 
            No ethical lawyer would think that the methods described above “solve” anything other than 
making things easy and profitable for the lawyers who engage in them. But isn’t some kind of solution 
necessary to bridge the gulf between the current inflexible rules and the reality of practice: that mass torts 
and other large multi-plaintiff cases are here to stay? 
 
            Several authorities have suggested solutions from both plaintiffs’ and defense counsel’s 
perspectives. The solutions, among others, include: 

•   
            Getting clients’ prior authorization to a minimum settlement amount; 
•   
            Getting clients’ agreement to an minimum aggregate amount; 
•   
            Permitting “damages averaging,” or allowing a settlement that minimizes differences between the 
strongest and weakest claims in order to satisfactorily accommodate the vast majority of plaintiffs; 
 
•   
            Developing “matrixes” based on objective standards such as the degree of harm, proximity to 
harm, causation, and damages of each client, and then placing each client into a “matrix group” that gets a 
particular settlement level; 
•   
            Combining the above with administration, placement, and distribution of all matrix claims by 
independent third-party special master or “claims supervisor”; and 
•   
            Allowing individual plaintiffs who don’t agree to simply “opt out” of participation. 
 
            None of these solutions quite does the job. Defendants like minimum aggregate sums but for 
plaintiffs’ counsel that’s like giving away the “bottom line.” Plaintiffs are most comfortable with being 
able to opt out of a settlement that doesn’t get them what they want, but defendants don’t like the 
possibility of not buying the peace they seek. And none of these rules square entirely with MR 1.8(g) as it 
now stands, a rule that was not developed with mass plaintiffs’ cases in mind. 
…. 
 
            Are there solutions, then, that are more workable? Some commentators, including Professor 
Moore, recommend full disclosure. But even full disclosure may not be enough unless it’s accompanied 
by advice tailored to the needs of each individual client — a real stumbling block considering the inherent 
conflicts in the circumstances of various clients. 
 
            Others, including senior federal judge Jack B. Weinstein, a pioneer in handling mass tort “MDLs,” 
and Judge Alvin K. Hellerstein, the judge in charge of perhaps the most challenging mass claim case ever, 
flowing from the events of 9-11, argue forcefully that such cases require judicial oversight. 
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            Over the years, Judge Hellerstein has issued a number of orders, opinions, and decisions in the 9-
11 case, formally known as In re World Trade Center Disaster Site Litigation, 834 F. Supp. 2d 184 
(S.D.N.Y. 2011)…. 
 
            In a 2011 order, Judge Hellerstein wrote that this case “fit[] neither paradigm — individual or 
class” but that it had many similarities with class actions. These included “a mass settlement in an 
aggregate amount,” “the settlement amount subject to subdivision among sub-classes,” a settlement 
“negotiated and executed not with Plaintiffs … but with the law firm representing the large majority of 
the Plaintiffs,” and plaintiffs who did not “have choice about terms, conditions, or amounts. Their assent 
was to be manifested, as in class settlements, by an after-the-fact ratification … .” 
 
            Thus, he concluded, when “[t]he parties to a lawsuit, if all are involved, may dismiss or settle their 
own lawsuit; in general, a judge does not have to be involved. In a class action, in contrast, a dismissal or 
settlement is not effective unless, after hearing the parties and any appearing members of the class who 
object, a judge finds settlement fair and reasonable, in the interests of the settling class. For the same 
reasons requiring a judge to review and approve class settlements for fairness, a district judge must 
review a mass tort settlement such as that now before me.16  
 
            Judicial oversight might work reasonably well in these circumstances, where a knowledgeable 
judge experienced in multi-district litigation is involved. But is judicial oversight enough? What happens 
with 500 plaintiffs in a state court case that doesn’t have a coordinating MDL mechanism or particular 
mass-tort case experience? 
 
            Ultimately, perhaps, a solution may rest with the extent of the disclosure. …. [I]f prospective 
clients are informed at the outset that if they join the litigation group, their lawyers may make decisions 
that will be in the interests of the overall group of plaintiffs and not necessarily in the best interests of that 
individual, and, going yet another step further, that their lawyers will recommend settlement based on a 
broad consensus of plaintiffs, say 75% or more, this disclosure may be enough to allow the prospective 
plaintiffs to give informed consent. This disclosure is more likely to be found “consentable” if the 
plaintiffs are ensured that regardless of whether they join in the eventual settlement, their lawyers will 
continue to represent them to the best of their abilities. 
 
            Would such a disclosure comport with MR 1.8(g)? Perhaps, but probably not. If the disclosure 
allowed for a carefully-thought-out decisionmaking process involving, say, 75% or more of plaintiffs, this 
doesn’t pass muster under the current rule. But it may make the most sense to revise this rule slightly, not 
to broadly allow aggregate settlements decided on by lawyers with big loyalty conflicts and huge fees at 
stake, but to narrowly allow fully-informed clients to knowingly and intelligently abrogate a degree of 
their settlement autonomy in the interests of becoming represented plaintiffs in a mass-plaintiff case. 

 

                                                 

16             In re World Trade Center Disaster Site Litigation, 834 F. Supp. 2d 184 (S.D.N.Y. 2011).  
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Excerpted from Zitrin, Langford & Cole, Legal Ethics in the Practice of Law, 4th edition, Problem 11 Teacher’s Manual, 
© Richard Zitrin and LexisNexis.  Used with permission of the authors only for use at the State Bar Committee for 
Professional Responsibility and Conduct 2016 ethics seminar. 

SAMPLE “MASS ACTION” CONFLICTS WAIVER 
 
The purpose of this letter is to give you an update on the status of your Gemini brand case and the 
litigation nationwide. Let me first remind you that this letter, and also the information contained in this 
letter, pertain to our confidential litigation strategy and tactics in this matter, and are thus strictly 
confidential and must not be repeated or disclosed to anyone for any reason. If you have any questions or 
concerns about this, please let me know. 
 
Settling these cases for fair value will be quite challenging, in that [litigation problems outlined]. 
 
As I am sure you know, we have been involved in ongoing settlement talks with Gemini’s lawyers, 
including a mediation that took place last August 23 that did not settle our cases. There will be another 
mediation on November 17, with the same mediator, in which we will again attempt to settle your case. 
Please note that the fact of this mediation is, in itself, confidential. The mediator’s name is Paul John 
Jones, and his biography and credentials can be found here: [website] 
 
At the next mediation, Gemini may make settlement offers specific to each case, or it may make one 
combined offer or “inventory settlement” for all 211 cases we will be discussing. 
 
The potential benefits of this approach are many, and include likely maximization of your recovery by 
reducing our total costs and increasing the pressure on Gemini to offer the maximum because the potential 
settlement would buy them peace in a large number of cases instead of just one. No client will be favored 
over any other client and only the merits of the claims will affect settlement values. This procedure is what 
we believe to be the best approach most likely to maximize the potential recovery to you and net money that 
goes to your pocket. 
 
Assuming we are successful, after we have negotiated with Gemini to get the highest number we believe 
is possible, the mediator, with input from us, may be asked to divide up the available settlement funds and 
allocate to each client an appropriate and fair settlement amount based on a formula using the relevant 
medical evidence and damages evidence in each case. As promised in our retainer agreement, the medical 
evidence will be presented confidentially as to you individually and not shared with any other plaintiff, 
unlike other information, which is shared among all of you. 
 
The mediator’s job will then be to divide up the settlement funds in a way that he believes is fair to each 
client, taking into account the relevant facts in each case (e.g. level of expert or treating physician support, 
severity of documented physical injuries, lost earnings, total unpaid Gemini-related medical bills, etc.). 
We ask that you please be available by telephone from 10:00 a.m. to 7:00 p.m. Eastern Time on 
Wednesday, November 17 so that we can reach you if either we or the mediator have any questions for you 
or anything that needs to be discussed with you regarding your specific claim. 
 
To facilitate our settlement negotiations, we ask that you agree to the following: 
 

 That you understand that you are one of multiple plaintiffs with claims against the same 
defendant (Gemini) being represented by us, and you again consent to such representation and 
waive any potential conflict. . . . 
 

 That you will have the final decision whether to accept any proposed settlement of any claims for 
your individual action, whether they were negotiated as a group or individually. The decision to 
settle or resolve your individual case is exclusively held by you. 
 

 That you understand that the mediator may divide up a combined group settlement offer for this 
group of cases and allocate which clients receive which amounts, although you have final approval. 
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 That you have given us express approval to negotiate on your behalf for $______ or more, as part 
of this aggregate settlement effort. (This is the settlement bottom-line for your case.) 
 

 That you agree to accept this gross settlement amount provided that it is equal to or more than 
$__________. 
 

 That you understand that the settlement amount in gross dollars would be decreased by: (1) our 
firm’s costs on your case, plus the pro-rated costs for the mediator’s time, and (2) attorneys’ fees as 
set forth in our attorney representation agreement. 
 
If you understand and agree to this proposal, please sign and date below where indicated, and return 
this letter to us as soon as possible by enclosed FedEx envelope, e-mail, or fax, whatever is most 
convenient for you. 
 
Without your agreement and signature, we cannot attempt to resolve your case as part of this 
mediation. This would mean that we would have to negotiate your case separately at a later date and/or 
take your case to trial at some point in the future (assuming your case survives Gemini’s motion to 
dismiss), at which time the costs in your case would most likely be much higher. 
 
Please feel free to call either one of us after you get this letter if you have any questions or concerns, and 
we can discuss this in more detail on the phone if you like. Thank you. 
 
Very truly yours, 
 
“Leslie Q. Lawyer” 
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Diminished Capacity Clients: Ethical issues and Dilemmas 

Panelists: 

Bette B. Epstein, Esq., ADR Services, Inc., San Francisco, CA 
Jerome Fishkin, Esq., Fishkin & Slatter LLP, Walnut Creek, CA  
Scott B. Garner, Esq., Umberg Zipser LLP, Irvine, CA 
Suzanne Burke Spencer, Sall Spencer Callas & Krueger, Laguna Beach, CA (Moderator) 

Determining Whether a Client Has Impaired or Diminished Capacity 

 Sliding scale of capacity

 Andersen v. Hunt, 196 Cal. App. 4th 722 (2011) (regarding
testamentary capacity)

 Probate Code §810(b): “A person who has a mental or physical disorder may
still be capable of contracting, conveying, marrying, making medical
decisions, executing wills or trusts, and performing other actions.”

 Probate Code §§ 810-813

 Does context matter?

 Estate planning, civil litigation, family law, business transactions may
require different levels of capacity

 Lawyer’s duties

 In re R. S., 167 Cal. App. 3d 946, 979 (1985): “we must rely upon trial
counsel, acting in the best interests of his client, and upon the court itself,
acting to preserve the integrity of the judicial proceedings, to assure that no
person incompetent or otherwise incapable of understanding the proceedings
against him be forced to participate in a proceeding at which significant
rights are at stake.”  See also In re Sara D., 87 Cal. App. 4th 661, 672-73
(2001).

 Moore v. Anderson, 109 Cal. App. 4th 1287 (2003) (regarding estate
planner’s duties)
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Practical Implications of Representing Impaired or Diminished Capacity Clients 

	 Obtaining client consent when required under Rules of Professional Conduct 

 RPC 3-310 


 Duties to disclose and communicate 


 RPC 3-310, 3-300, 3-500 

 Ability to enter contracts, including engagement and settlement agreements 

 Client must have contract capacity to employ an attorney.  Sullivan v. Dunne 
198 Cal. 183 (1926) 

Lawyer Intervention 

	 May a lawyer take steps to protect a vulnerable client? 

 COPRAC Formal Opinion 1989-112 

 But see BASF Formal Opinion 1999-2 

	 Does the remedy make a difference? (Conservatorship vs Guardian ad litem; 
asking client's doctor for an evaluation; limited or general power of attorney)  

Rules Revision 

	 Should California adopt ABA Model Rule 1.14? 

Other Resources: 

ABA Model Rule 1.14 

Dalby, J. Thomas, “Representing the Mentally Disabled Client,” ABA General Practice, 

Solo & Small Firm Division Newsletter, Volume 15, No. 3 (July/August 1999) 

Quillinan, James V., “Representing the Mentally Impaired Client,” Marquette Elder’s 

Advisor: Vol. 3: Iss. 3, Article 11 

LaMay, Michael, “Undue Influence Defined: New Statutory Definition and Recent Case 

Law,” Contra Costa Lawyer, Apr. 1, 2014 
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Attorney Conduct: The Impaired Client 
By Jerome Fishkin 
Published: 2008-03-26 

Although California disagrees with the ABA rule, there is authority that would permit 
an attorney to seek guardianship 

ABA Model Rule 1.14 (b) permits an attorney to seek a guardianship of the attorney's 
own client if the attorney reasonably believes that the client cannot protect his or her 
own interests. California has no such rule. Current California ethics opinions disagree 
with the ABA Model Rule, making it risky for a California attorney to take any concrete 
steps on behalf of the impaired client. However, there is authority that would permit a 
California attorney to do so. From a policy viewpoint, we should support the ABA 
approach here in this state. 

Sullivan v. Dunne (1926) 198 Cal 183, holds that the client must have capacity to 
contract in order to give the attorney authority to represent the client in a civil 
proceeding. In dicta, it states that if the client had contract capacity when hiring the 
attorney, then lost it, the contract would necessarily end, as the authority of an agent 
ends when the principal becomes incompetent. Sullivan was cited with approval in 
Caldwell v. State Bar (1975) 13 Cal. 3rd 488, criticizing an attorney who spent client 
funds under a power of attorney after the client was adjudicated incompetent. 

Meanwhile, there was Conservatorship of Chilton (1970) 8 Cal. App. 3rd 34, where the 
attorney was introduced to the client by the client's boyfriend, and proceeded to act 
for the client. The appellate court upheld the trial court's finding that the boyfriend 
was a designing person seeking to take advantage of the client and denied the 
attorney's petition for fees. One of the facts used against the attorney was his 
opposition to the conservatorship, when the existence of the conservatorship was 
clearly needed to protect the client. Another finding was that he advocated 
positions taken by a clearly incompetent client. Another was that the client lacked 
the capacity to enter into an attorney-client relationship. 

Notwithstanding these decisions, various ethics opinions of California state and local 
bars have uniformly opposed any action by an attorney to cooperate in 
conservatorship proceedings against the attorney's own client. San Diego Opinion 
1978-1 concluded that an attorney could not seek a conservatorship for his own 
client because the attorney would necessarily reveal client secrets. The opinion did 
not cite Sullivan, Caldwell or Chilton. 

Reprinted with permission from the author.
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The ABA Model Rules of Professional Responsibility were promulgated in 1983. Model 
Rule 1.14 (b) permits an attorney to seek a guardianship of the attorney's own client if 
the attorney reasonably believes that the client cannot protect his or her own 
interests. COPRAC, when commenting in 1986 on proposed changes to the California 
Rules of Professional Conduct, recommended against a California rule similar to ABA 
Model Rule 1.14, on the basis that such a move is adverse to the client and also 
constitutes the revelation of client confidences in violation of Bus & Prof 6068(e). There 
was no mention of Sullivan, Caldwell or Chilton. All California ethics opinions since this 
time have followed COPRAC--Los Angeles opinion #450 (1988); COPRAC 1989-112; 
San Diego opinion 1990-3; Orange County Bar Association Committee on 
Professionalism and Ethics, Opinion 95-002. Again, none of these opinions mentioned 
Sullivan, Caldwell, or Chilton. 

In 1997, the Estate Planning, Trust and Probate Law Section of the State Bar of 
California published its guide to assist practitioners in dealing with ethics issues. The 
guide criticizes the California ethics opinions and calls on the courts to adopt the ABA 
rules and guidelines. The attorneys who deal with the problem on a daily basis realize 
that something has to be done, but the various ethics opinions make them pause. I 
became interested in this issue after receiving calls from several of my clients who did 
not know what to do when it became obvious their own client was impaired. 

At the time this article was written, the American Law Institute was circulating what it 
expected to be its final draft of the restatement, "The Law Governing Lawyers" (1998). 
In the section under "The Client-Lawyer Relationship," the draft restatement states that 
"adjustments" are required to the attorney-client relationship when the client is 
impaired, and that the lawyer must exercise informed judgment in choosing among 
"imperfect alternatives." Those alternatives include discussions of the issue with the 
client's medical providers or relatives, bringing the issue to the attention of the court, 
and the discretion to seek a guardianship. 

The current California ethics opinions leave the attorney with no way to protect the 
client. After concluding that an attorney would have a conflict of interest, reveal 
client secrets, or both, about all they can recommend is that the attorney withdraw 
from representation. That course of action simply leaves a vulnerable client more 
exposed than before. This stance unfortunately puts the attorney in the role of acting 
contrary to the client's best interests. 

ABA Model Rule 1.14 recognizes that there is a problem and that the problem should 
be addressed. There are a variety of options that an attorney can consider that help 
the client while avoiding violation of the rules. The client's interest requires that 

Reprinted with permission from the author.
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something be done. The attorney may be the only one who both sees the problems 
and has the power to do something. 

The problem is real. There are incapacitated clients. The ABA overtly grants the 
attorney discretion to act, and existing California ethics opinions state that to act is 
wrong. ACTEC and the guide believe that an attorney should be able to act. So does 
the draft restatement. I agree. 

Fortunately, there are at least three California cases on the subject that can be cited 
in support of attorney action. And the contrary ethics opinions can be distinguished 
away for the failure to consider those still valid court decisions, as well as for not 
offering any solution to the problem. 

The past California ethics opinions uphold form over substance. The opinions suffer 
from the implied assumption that there is an all or nothing approach--either you bring 
the conservatorship action yourself, you represent somebody else doing it or you do 
nothing. There are other choices. Sometimes it means using a relative, therapist or 
other intermediary to facilitate communication between attorney and client. As the 
draft restatement points out, the attorney should act only on reasonable belief, 
based on appropriate investigation. As discussed in the ABA/BNA Manual on 
Professional Conduct, the protective action will depend upon the attorney's 
perception of the client's condition and the client's interests. The attorney may be the 
only person with the knowledge and power to forestall conduct adverse to the client. 

An attorney's course of conduct can be colored by the attorney's personal beliefs 
and values. Thus, the actions should be limited and least intrusive. Disclosures of client 
secrets may be limited. They may be made in camera. It may be appropriate for the 
attorney to suggest the commencement of such proceedings without representing 
the proposed conservator, or without becoming the conservator. Courts will have to 
be vigilant, as in Chilton, so that the attorney is not used to take advantage of the 
impaired person. Courts will have to be careful that any restrictions imposed on 
conservatees are narrow in order to deal with the specific problem, and not be in a 
hurry to limit a person's life choices any more than strictly necessary. Attorneys will 
have to separate their personal philosophical choices from the decisions necessary 
for the client. 

There is also the practical risk recognized in Estate of Moore (1968) 258 Cal. App. 2nd 
458, that the client will then seek to terminate the person seeking to establish the 

Reprinted with permission from the author.

7



 

conservatorship. If the price of recommending a conservatorship is getting fired, so 
be it. Hopefully the conservator will be able to protect the client. 

As a general rule, an attorney recommends actions to clients and the clients decide 
what course to take. An impaired client presents challenges that are not easily 
resolved under customary rules, because the rules assume a rational, sober client. An 
attorney who reasonably believes that a client is substantially unable to manage his 
or her own financial resources or resist fraud or undue influence should be able to 
take protective action with respect to the client's person and property. 

Reprinted with permission from the author.

8



Marquette Elder's Advisor
Volume 3
Issue 3 Winter Article 11

Representing the Mentally Impaired Client
James V. Quillinan

Follow this and additional works at: http://scholarship.law.marquette.edu/elders
Part of the Elder Law Commons

This Featured Article is brought to you for free and open access by the Journals at Marquette Law Scholarly Commons. It has been accepted for
inclusion in Marquette Elder's Advisor by an authorized administrator of Marquette Law Scholarly Commons. For more information, please contact
megan.obrien@marquette.edu.

Repository Citation
Quillinan, James V. (2002) "Representing the Mentally Impaired Client," Marquette Elder's Advisor: Vol. 3: Iss. 3, Article 11.
Available at: http://scholarship.law.marquette.edu/elders/vol3/iss3/11

Reprinted with permission from the author.

9

http://scholarship.law.marquette.edu/elders?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.marquette.edu/elders/vol3?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.marquette.edu/elders/vol3/iss3?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.marquette.edu/elders/vol3/iss3/11?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.marquette.edu/elders?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/842?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.marquette.edu/elders/vol3/iss3/11?utm_source=scholarship.law.marquette.edu%2Felders%2Fvol3%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:megan.obrien@marquette.edu


CLIENT CAPACITY, ESTATE PLANNING, AND MALPRACTICE TRAPs
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Representing the
Mentally Impaired Client

The following articles discuss three

troublesome guardianship cases from

legal and medical perspectives.

Statutes and forms for practitioners

are provided.

By James V. Quillinan

James V Quillinan has served as Chair, Estate Planning,
Trust and Probate Law Section of the California State
Bar, Member of the Estate Planning, Trust and Probate
Law Specialization Commission, ACTEC Fellow, and
Certified Specialist in Estate Planning, Trust and
Probate law by the California State Bar Board of Legal
Specialization. He was the founding member of
California Trust & Estate Counselors, LLP. Currently,
he serves as Special Master and/or Referee as well as
Special Administrator, Successor Trustee and
Conservator in Santa Clara County and San Mateo
County Superior Courts in complex trust and probate
matters. He is a frequent lecturer and author for the
State Bar of California and for the Continuing
Education of the Bar. Mr. Quillinan's areas of practice
include Estate Planning, Wills, Trusts, Probate,
Conservatorships, Related Litigation, Arbitration and
Mediation.

his presentation is intended to promote
discussion and comment. There are no
answers. With the enactment of Cali-
fornia Probate Sections 811 through
813 and Section 2356.5 in 1997, and

their amendment in 1998, there are no longer any
specific legal rules to evaluate client capacity. Rather,
a medical test of evaluation and objective presenta-
tion of condition is to be used in evaluating capacity.
Now, lawyers will rely more and more on profes-
sional advice from physicians and psychologists to
determine whether clients have capacity to under-
take any action.

Code Sections

The new California Probate Code Sections are:

Part 17 Legal Mental Capacity

S 810. Legislative findings and declarations regarding
legal capacity
The Legislature finds and declares the following:

(a) For purposes of this part, there shall exist a rebut-
table presumption affecting the burden of proof that all
persons have the capacity to make decisions and to be
responsible for their acts or decisions.

(b) A person who has a mental or physical disorder
may still be capable of contracting, conveying, marry-
ing, making medical decisions, executing wills or trusts,
and performing other actions.

(c) A judicial determination that a person is totally with-
out understanding, or is of unsound mind, or suffers

Reprinted with permission from the author.
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from one or more mental deficits so substantial that,
under the circumstances, the person should be deemed
to lack the legal capacity to perform a specific act, should
be based on evidence of a deficit in one or more of the
person's mental functions rather than on a diagnosis of
a person's mental or physical disorder.

S 811. Unsound mind or incapacity

(a) A determination that a person is of unsound mind
or lacks the capacity to make a decision or do a certain
act, including, but not limited to, the incapacity to con-
tract, to make a conveyance, to marry, to make medical
decisions, to execute wills, or to execute trusts, shall be
supported by evidence of a deficit in at least one of the
following mental functions, subject to subdivision (b),
and evidence of a correlation between the deficit or defi-
cits and the decision or acts in question:

(1) Alertness and attention, including, but not limited
to, the following:

(A) Level of arousal or consciousness.

(B) Orientation to time, place, person, and situa-
tion.

(C) Ability to attend and concentrate.

(2) Information processing, including, but not limited
to, the following:

(A) Short and long-term memory, including imme-
diate recall.

(B) Ability to understand or communicate with
others, either verbally or otherwise.

(C) Recognition of familiar objects and familiar
persons.

(D) Ability to understand and appreciate quanti-
ties.

(E) Ability to reason using abstract concepts.

(F) Ability to plan, organize, and carry out actions
in one's own rational self-interest.

(G) Ability to reason logically.

(3) Thought processes. Deficits in these functions may
be demonstrated by the presence of the following:

(A) Severely disorganized thinking.

(B) Hallucinations.

(C) Delusions.

(D) Uncontrollable, repetitive, or intrusive
thoughts.

(4) Ability to modulate mood and affect. Deficits in
this ability may be demonstrated by the presence
of a pervasive and persistent or recurrent state of
euphoria, anger, anxiety, fear, panic, depression,
hopelessness or despair, helplessness, apathy or in-
difference, that is inappropriate in degree to the
individual's circumstances.

(b) A deficit in the mental functions listed above may
be considered only if the deficit, by itself or in combina-
tion with one or more other mental function deficits,
significantly impairs the person's ability to understand
and appreciate the consequences of his or her actions
with regard to the type of act or decision in question.

(c) In determining whether a person suffers from a deficit
in mental function so substantial that the person lacks
the capacity to do a certain act, the court may take into
consideration the frequency, severity, and duration of
periods of impairment.

(d) The mere diagnosis of a mental or physical disorder
shall not be sufficient in and of itself to support a deter-
mination that a person is of unsound mind or lacks the
capacity to do a certain act.

(e) This part applies only to the evidence that is pre-
sented to, and the findings that are made by, a court
determining the capacity of a person to do a certain act
or make a decision, including, but not limited to, mak-
ing medical decisions. Nothing in this part shall affect
the decisionmaking process set forth in Section 1418.8
of the Health and Safety Code, nor increase or decrease
the burdens of documentation on, or potential liability
of, healthcare providers who, outside the judicial con-
text, determine the capacity of patients to make a medical
decision.

S 812. Capacity to make decision

Except where otherwise provided by law, including, but
not limited to, Section 813 and the statutory and deci-
sional law of testamentary capacity, a person lacks the
capacity to make a decision unless the person has the
ability to communicate verbally, or by any other means,
the decision, and to understand and appreciate, to the
extent relevant, all of the following:

(a) The rights, duties, and responsibilities created by,
or affected by the decision.

(b) The probable consequences for the decisionmaker
and, where appropriate, the persons affected by the de-
cision.

(c) The significant risks, benefits, and reasonable alter-
natives involved in the decision.

Reprinted with permission from the author.
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§ 813. Capacity to give informed consent to medical
treatment

(a) For purposes of a judicial determination, a person
has the capacity to give informed consent to a proposed
medical treatment if the person is able to do all of the
following:

(1) Respond knowingly and intelligently to que-
ries about that medical treatment.

(2) Participate in that treatment decision by means
of a rational thought process.

(3) Understand all of the following items of mini-
mum basic medical treatment information with
respect to that treatment:

(A) The nature and seriousness of the illness,
disorder, or defect that the person has.

(B) The nature of the medical treatment that
is being recommended by the person's
healthcare providers.

(C) The probable degree and duration of any
benefits and risks of any medical inter-
vention that is being recommended by the
person's healthcare providers, and the
consequences of lack of treatment.

(D) The nature, risks, and benefits of any rea-
sonable alternatives.

(b) A person who has the capacity to give informed
consent to a proposed medical treatment also has the
capacity to refuse consent to that treatment.

S 2356.5. Dementia

(a) The Legislature hereby finds and declares:

(1) That people with dementia, as defined in the
last published edition of the "Diagnostic and
Statistical Manual of Mental Disorders,"
should have a conservatorship to serve their
unique and special needs.

(2) That, by adding powers to the probate
conservatorship for people with dementia, their
unique and special needs can be met. This will
reduce costs to the conservatee and the family
of the conservatee, reduce costly administra-
tion by state and county government, and
safeguard the basic dignity and rights of the
conservatee.

(3) That it is the intent of the Legislature to recog-
nize that the administration of psychotropic
medications has been, and can be, abused by
caregivers and, therefore, granting powers to

a conservator to authorize these medications
for the treatment of dementia requires the pro-
tections specified in this section.

(b) Notwithstanding any other provision of law, a con-
servator may authorize the placement of a conservatee
in a secured perimeter residential care facility for the
elderly operated pursuant to Section 1569.698 of the
Health and Safety Code, or a locked and secured nurs-
ing facility which specializes in the care and treatment
of people with dementia pursuant to subdivision (c) of
Section 1569.691 of the Health and Safety Code, and
which has a care plan that meets the requirements of
Section 87724 of Title 22 of the California Code of
Regulations, upon a court's finding, by clear and con-
vincing evidence, of all of the following:

(1) The conservatee has dementia, as defined in
the last published edition of the "Diagnostic
and Statistical Manual of Mental Disorders."

(2) The conservatee lacks the capacity to give in-
formed consent to this placement and has at
least one mental function deficit pursuant to
subdivision (a) of Section 812, and this deficit
significantly impairs the person's ability to
understand and appreciate the consequences
of his or her actions pursuant to subdivision
(b) of Section 812.

(3) The conservatee needs or would benefit from a
restricted and secure environment, as demon-
strated by evidence presented by the physician
or psychologist referred to in paragraph (3) of
subdivision (f).

(4) The court finds that the proposed placement in
a locked facility is the least restrictive place-
ment appropriate to the needs of the
conservatee.

(c) Notwithstanding any other provision of law, a con-
servator of a person may authorize the administration
of medications appropriate for the care and treatment
of dementia, upon a court's finding, by clear and con-
vincing evidence, all of the following:

(1) The conservatee has dementia, as defined in
the last published edition of the "Diagnostic
and Statistical Manual of Mental Disorders."

(2) The conservatee lacks the capacity to give in-
formed consent to the administration of
medications appropriate to the care of
dementia, and has at least one mental func-
tion deficit pursuant to subdivision (a) of
Section 812, and this deficit or deficits signifi-
cantly impairs the person's ability to
understand and appreciate the consequences
of his or her actions pursuant to subdivision
(b) of Section 812.

Reprinted with permission from the author.
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(3) The conservatee needs or would benefit from
appropriate medication as demonstrated by
evidence presented by the physician or psy-
chologist referred to in paragraph (3) of
subdivision (f).

(d) Pursuant to subdivision (b) of Section 2355, in the
case of a person who is an adherent of a religion whose
tenets and practices call for a reliance on prayer alone
for healing, the treatment required by the conservator
under subdivision (c) shall be by an accredited practi-
tioner of that religion in lieu of the administration of
medications.

(e) A conservatee who is to be placed in a facility pur-
suant to this section shall not be placed in a mental health
rehabilitation center as described in Section 5675 of the
Welfare and Institutions Code, or in an institution for
mental disease as described in Section 5900 of the Wel-
fare and Institutions Code.

(f) A petition for authority to act under this section
shall be governed by Section 2357, except:

(1) The conservatee shall be represented by an at-
torney pursuant to Chapter 4 (commencing
with Section 1470) of Part 1.

(2) The conservatee shall be produced at the hear-
ing, unless excused pursuant to Section 1893.

(3) The petition shall be supported by a declara-
tion of a licensed physician, or a licensed
psychologist within the scope of his or her
licensure, regarding each of the findings re-
quired to be made under this section for any
power requested, except that the psychologist
has at least two years of experience in diag-
nosing dementia.

(4) The petition may be filed by any of the per-
sons designated in Section 1891.

(g) The court investigator shall annually investigate and
report to the court every two years pursuant to Sections
1850 and 1851 if the conservator is authorized to act
under this section. In addition to the other matters pro-
vided in Section 1851, the conservatee shall be
specifically advised by the investigator that the
conservatee has the right to object to the conservator's
powers granted under this section, and the report shall
also include whether powers granted under this section
are warranted. If the conservatee objects to the
conservator's powers granted under this section, or the
investigator determines that some change in the powers
granted under this section is warranted, the court shall
provide a copy of the report to the attorney of record
for the conservatee. If no attorney has been appointed
for the conservatee, one shall be appointed pursuant to
Chapter 4 (commencing with Section 1470) of Part 1.

The attorney shall, within 30 days after receiving this
report, do one of the following:

(1) File a petition with the court regarding the sta-
tus of the conservatee.

(2) File a written report with the court stating that
the attorney has met with the conservatee and
determined that the petition would be inap-
propriate.

(h) A petition to terminate authority granted under this
section shall be governed by Section 2359.

(i) Nothing in this section shall be construed to affect a
conservatorship of the estate of a person who has
dementia.

(j) Nothing in this section shall affect the laws that would
otherwise apply in emergency situations.

(k) Nothing in this section shall affect current law re-
garding the power of a probate court to fix the residence
of a conservatee or to authorize medical treatment for
any conservatee who has not been determined to have
dementia.

(1) (1) Until such time as the conservatorship be-
comes subject to review pursuant to Section
1850, this section shall not apply to a
conservatorship established on or before the
effective date of the adoption of Judicial Coun-
cil forms that reflect the procedures authorized
by this section, or January 1, 1998, whichever
occurs first.

(2) Upon the adoption of Judicial Council forms
that reflect the procedures authorized by this
section or January 1, 1998, whichever occurs
first, this section shall apply to any

conservatorships established after that date.

Ethical Guidelines
Few ethical guidelines assist lawyers in determining
what ought to be done when a client who presents
himself or herself may lack capacity. There are no
reported cases under these new standards yet, law-
yers determine client capacity on a daily basis without
giving it much thought. To paraphrase a Supreme
Court Justice, "I know it when I see it."

Clear cases of capacity or of incapacity do not
present any issues. The difficult, marginal case causes
grief and uncertainty. Marita Marshall and Frayda
Bruton's article, which follows, highlights the diffi-
culty for lawyers practicing in this area.

Reprinted with permission from the author.
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Office Procedure
I have developed a procedure to deal with capacity
issues when they present themselves. If I have any
question concerning a client's capacity, I address the
issue directly but politely with the client, and sug-
gest that the client interview with a professional to
establish the client's capacity so that there will be no
question later on.

I set the stage as something positive for the client's
protection and for the protection of the client's ben-
eficiaries. Though this request can cause some distress
with clients, if handled properly, it will win their
agreement. So far, all clients that I have requested to
be evaluated have agreed, save one. The one client
who strenuously objected and stormed out of the
office went to another lawyer. That lawyer is in liti-
gation with my former client's family.

Forms
I have developed a form to send a physician or
psychologist, which can be found in Appendix A.
The form follows the dictate of CAL. PROB. CODE
S 811, and uses terminology familiar to healthcare
professionals. The form has multiple purposes and
can be used in a variety of different circumstances. It
has been adopted by the Santa Clara County Pro-
bate Court as a local form in conservatorship
proceedings.

The form letter for retention of the healthcare
professional to evaluate a client can be found in
Appendix B. It is important that the attorney retain
the healthcare professional in order to maintain cli-
ent confidentiality. In order not to prejudice the
healthcare professional, the attorney should provide
basic, minimal information about the client.

Case Studies
Since the determination of capacity can only be done
on a case-by-case basis, Dr. Becker (whose article
follows) and I will discuss three cases we have in
common to illustrate how to handle different
situations.

Peter
Peter is a gentleman in his mid-sixties. He is once
divorced, and has been married to his second wife
for more than twenty years. His second marriage is
solid. Peter has two adult sons from his first mar-
riage, but no children with his second wife. While
he is very close to his stepson, his relationship with

his two sons from his first marriage is difficult. The
two sons are close to his ex-wife. The extreme ten-
sion between Peter and his ex-wife has affected Peter's
relationship with his sons.

Peter comes to the office in a wheelchair. He has
suffered a stroke, has trouble speaking, and requires
twenty-four-hour-a-day care. He is accompanied by
only his attendant. He can sign his name, but other-
wise cannot write. When asked questions about his
family and assets, Peter responds cogently and com-
pletely, and recalls dates and places perfectly. Peter
tells very funny stories about himself and his family
that are all appropriately connected with the inter-
view and what he is saying.

When Peter is asked how he wishes to dispose of
his property at death he states, without hesitation, a
list of specific bequests to spouse, friends and chari-
ties, and most to his children. The stepson shall be a
child for all purposes. When asked what to do with
the rest, a simple subtraction of the percentage al-
ready allocated from one hundred percent, he is
unable to determine what that percentage is. He is
then asked to estimate the value of his assets. Asset
by asset, he is able to give what appears to be rea-
sonable values. However, when asked to total the
values, he is unable to calculate the total, and insists
on an unreasonably low value for the total. The es-
tate is in the range of forty to fifty million dollars,
but Peter insists that his net worth is $90,000.

There are serious reservations about Peter's ca-
pacity. He is asked to come back another day so that
his capacity can be evaluated again. At that second
visit, it becomes clear that Peter needs to be profes-
sionally evaluated. It is gently suggested that he see
a psychologist and why. Peter understands, and an
appointment is made. Peter is so used to seeing doc-
tors due to his ailments that this is just another trip
to the doctor to him.Dr. Becker will discuss the results of that evalua-
tion.

Paula
Paula is a seventy-nine-year-old woman who is a
respondent in a conservatorship proceeding. Her
court-appointed attorney is presented with a family
trust with seventeen amendments, some made very
recently. There are four irrevocable trusts; one was
made recently, and three were made many years ago.
Substantial gifts have been made. Some of the es-
tate-planning documents have been drafted and

Reprinted with permission from the author.
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executed with the benefit of counsel; others have not.
Some of the gifts are complete; others are not. Paula
presents herself well, but in most respects is confused
as to time and place. She knows who her children
are, but is confused about other relationships. She
has never been able to handle her substantial wealth,
and has always relied on others. There are issues in
the family about the state of her estate plan. The tax
effects of all of the gifts and trusts are beyond know-
ing. Paula's current capacity is in doubt and has been
questionable for several years. The court directs the
appointed attorney to evaluate the estate plan and
make recommendations, and investigate allegations
of elder abuse.

Paula is thoroughly evaluated by Dr. Becker and a
physician specializing in dementia and Alzheimer's dis-
ease. She is determined to be presently incapacitated,
and estimates are made as to when she last had capac-
ity. After extensive negotiations and mediations, a
revised and integrated estate plan is proposed, and a
petition for substituted judgment is prepared.

Mary
Mary is a seventy-five-year-old who has had a con-
servator for over fifteen years. She is divorced,
childless, and friendless, and lives alone in her own
home. She is what is commonly known as a pack
rat. Her home is stacked floor to ceiling with boxes
and piles of junk. The heater cannot work due to
clutter. The kitchen is not usable. The bathroom is
usable, but barely so. There are ample assets to pro-
vide care for Mary for the rest of her life.

The conservators are professionals. They have
determined that if Mary were treated with drugs,
she could return to a normal existence. Mary ap-
pears to suffer from severe mental illness, but is
otherwise very intelligent. She is a whiz at mathemat-
ics. She presents herself well. She appears clean and
well dressed. She constantly and biannually objects
to the conservatorship with the aid of able court-
appointed counsel, but the conservatorship
continues.

What can be done?

Reprinted with permission from the author.
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APPENDIX A FOR COURT USE ONLY
Attorney or Party without Attorney (Name, state bar number and address): Telephone and Fax No.:

Attorney for (Name):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA
191 North First Street
San Jose, California 95113
Conservatorship of the [] Person []Estate of

'-Conservatee [-Proposed Conservatee
CASE NUMBER-

DECLARATION RE []LEGAL CAPACITY [ABILITY TO ATTEND HEARING

TO PHYSICIAN, PSYCHOLOGIST, RELIGIOUS HEALING PRACTITIONER, OR LAY PERSON
The purpose of this form is to enable the court to determine whether the (proposed) conservatee
A. [] is able to attend aco determine wh er a conservator should be appointed to care for him or her. The court

hearing is set for (date): I (Complete item 5.)

B. F1 has the capacity to give informed consent to medical treatment. (Complete items 6 and 7.)
C. ] has the capacity to enter into financial transactions. (Complete items 6 and 8.)
D. [] has dementia and, ifso, (1) whether he or she needs to be placed in a secured facility forthe elderly or a fcility that

provides dementia treatment, and (2) whether he or she needs or would benefit from dementia medications. (Complete items 6
and 9.)

COMPLETE ITEMS 1-4 IN ALL CASES.

GENERAL INFORMATION
1. (Name):
2. (Office address and telephone number):
3. Iam

a. I] a California licensed El physician [] psychologist acting within the scope of my licensure
[ with at least two years' experience in diagnosing dementia.

b. El an accredited practitioner of a religion whose tenets and practices call for reliance on prayer alone for healing which
religion is adhered to by the patient. The patient is under my treatment. (Practitioner may make the determination under
item 5 ONLY.)

c. El a layperson. I know the (proposed) conservatee in the following capacity (describe):

4. ] (Proposed) Conservatee:
a. El I last saw the (proposed) conservatee on (date):
b. [] The (proposed) conservatee E] is El is not a patient under my continuing treatment.

El ABILITY TO ATTEND COURT HEARING
5. Because of medical inability, the (proposed) conservatee is NOT able to attend the court hearing set for the date indicated in item

A above (check all items below that apply)
a. El on the date set (see date in box item A above).
b. El for the foreseeable future.
c. El until (date):

Supporting facts State facts in the space below or check this box El and state the facts in an attachment marked "Attachment 5":

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)

This declaration consists of pages 1 [-, 2 0, 3 [", 4 [1, __ attachment pages [ (check all appropriate page numbers).

(Continued on next page) Page one of four
CAPACITY DECLARATION - CONSERVATORSI-OP

Pmb4.C. §811, 81Z, 813,1990,1893, 2356.5 IM~r/99

Reprinted with permission from the author.
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Conservatorship of the [] Person [] Estate of (Name): Case Number:

0 Conservatee 0 Proposed Conservatee

[ EVALUATION OF (PROPOSED) CONSERVATEE'S MENTAL FUNCTION.

6. Note to the Declarant: This form is not a rating scale. It is intended to assist you in recording your impressions of the
(proposed) conservatee's mental abilities. Where appropriate, please feel free to refer to scores on standardized rating
instruments.
Instructions (Items A-C): Check the appropriate designation below: a = no apparent impairment; b = moderate impairment;
c = major impairment; d = so impaired as to be incapable of being assessed; e = I have no opinion.
A. Alertness and Attention

(1) Levels of arousaL (Lethargic, responds only to vigorous and persistent stimulation, stupor.)
a Cl bl'- c -] d 0 e]

(2) Orientation. Encircle each type of orientation which is impaired:
a E] b [] cii] d ] e D Person
a _] b C] c[] d ] e E] Time [day, date, month, season, year]
a ] b El c ] d [] e [] Place [address, town, state]
a ] b [] c [] d 0i e [] Situation [why am I here?]

(3) Ability to attend and concentrate. (Give detailed answers from memory, mental ability required to thread a needle.)
a [] b 0 cEl di] eE]

B. Information Processing. Ability to:
(1) Remember. (Ability to remember question before answering, to recall names, relatives, past presidents, events of past

24 hours.)
i. Short-term memory: a El b [1 c [ d El e El
ii. Long-term memory: a El b [ c [ d El e 0
iii. Immediate recall: a El b [] c [ d El e El

(2) Understand and communicate either verbally or otherwise. (Deficits reflected by: inability to comprehend
questions, follow instructions, use words correctly or name objects; nonsense words.)
a[-] bE] cEl dEl e R

(3) Recognize familiar objects and persons. (Deficits reflected by: inability to recognize familiar faces, objects, etc.)
a!] bE[] cCE d 0 e R

(4) Understand and appreciate quantities. (Perform simple calculations.)
a!] bE] cE] d 0 e l

(5) Reason using abstract concepts. (Grasp abstract aspects of his/her situation; interpret idiomatic expressions or
proverbs.)
a'] bE] cE] dEl e l

(6) Plan, organize and carry out actions (assuming physical ability) in one's own rational self interest. (Break
complex tasks down into simple steps and carry them out.)
a[] b [ cE] d 0 erl

(7) Reason logically.
al b•[ c El dEl eF1

C. Thought disorders.
(1) Severely disorganized thinking. (Rambling thoughts, nonsensical, incoherent or non-linear thinking.)

a!] [I b-] c [- d-' e 0
(2) Hallucinations. (Auditory, visual, olfactory.)

a[l b[3 c[ d0 eEl
(3) Delusions. (Demonstrably false belief maintained without or against reason or evidence.)

a!] bEl cD[ dEl eEl
(4) Uncontrollable or intrusive thoughts. (Unwanted compulsive thoughts, compulsive behavior.)

a!] bE cE] dDl e0l
D. Ability to modulate mood and affect. The (proposed) conservatee E] has [] does NOT have a pervasive and persistent

or recurrent emotional state that appears inappropriate in degree to his or her circumstances. (Ifso, complete remainder of
6D.)
El I have no opinion.
Instructions: Rate the degree of impairment of each inappropriate mood state (.fany) as follows:

a = mildly inappropriate; b = moderately inappropriate; c = severely inappropriate

(Continued on next page)
CAPACITY DECLARATION - CONSERVATORSHIP

Page two of four

1/27/99
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Conseratorship of the E] Person [:] Estate of (Name) CTase Number

ElConservatee 0l Proposed Conservatee

Anger a] b c [] Euphoria a El b [ c [-] Helplessness a[] bE c[]
Anxiety a[l b [1 c[-] Depression a[] b[ c[] Apathy a-] bEl c[-]
Fear a[] bE] c] Hopelessness a [ b[] c [ Indifference a[] bo co
Panic a[] bl c[] Despair a[] b] c-]

E. The (proposed) conservatee's periods of impairment from the deficits indicated in Items 6A-6D
(1) El do NOT vary substantially in frequency, severity, or duration.
(2) El do vary substantially in frequency, severity, or duration (explain):

F. E] (Optional) Other information regarding my evaluation of the (proposed) conservatee's mental finction (e.g., diagnosis,
symptomatology, and other impressions) (specify):

L Stated in Attachment 6F.
El ABILITY TO CONSENT TO MEDICAL TREATMENT
7. Based on the information above, it is my opinion that the (proposed) conservatee

a. El has the capacity to give informed consent to any form of medical treatment. The opinion expressed in item
7a is limited to medical consent capacity.

b. [] lacks the capacity to give informed consent to any form of medical treatment because the (proposed)
conservatee is either (1) unable to respond knowingly and intelligently regarding medical treatment or (2)
unable to participate in a treatment decision by means of a rational thought process, or both. The deficit(s) in
the mental functions described above significantly impair the (proposed) conservatee's ability to understand and
appreciate the consequences of medical decisions. The opinion expressed in item 7b is limited to medical
consent capacity. (If this paragraph applies, declarant shall initial here: .)

El ABILITY TO ENTER INTO FINANCIAL TRANSACTIONS
8. Based on the information above, it is my opinion that the (proposed) conservatee

a. [ has the capacity to enter into financial transactions and should not have his or her right to enter into contracts
terminated by the Court.

b. El lacks the capacity to enter into financial transactions because the mental deficits indicated above significantly
impair the (proposed) conservatee's ability to understand and appreciate the consequences of his or her actions
such that the (proposed) conservatee lacks the capacity to understand and/or enter into any contracts or
agreements regarding property. (If this paragraph applies, declarant shall initial here: ,)

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)

(Continued on next page) Page three of four
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Conservatorship of the [ Person [ Estate of (Name) Case Number

0 Conservatee Q Proposed Conservatee

El FOR (PROPOSED) CONSERVATEE WITH DEMENTIA:

9. Based on the information above, it is my opinion that the (proposed) conservatee has dementia as defined in the current edition
of Diagnostic and Statistical Manual of Mental Disorders.
Note to Practitioner: If(proposed) conservatee requires placement in a secure facility, please check boxes and complete items
9a through 9c.
a. El The (proposed) conservatee's mental function deficits, based on my assessment in item 6 above, include:

b. El The deficits in the mental functions described above significantly impair the (proposed) conservatee's ability
to understand and appreciate his or her actions with regard to giving informed consent to placement in a secure
environment; the (proposed) conservatee does not have capacity to give informed consent to the placement; and
the proposed conservatee needs or would benefit from placement in a secure facility because

c. El A secure facility is the least restrictive environment for the (proposed) conservatee.

Note to Practitioner: If(proposed) conservatee requires administration of psychotropic medications for dementia treatment,
please check boxes and complete items 9d through 9g.

d. El The (proposed) conservatee needs or would benefit from the following medications for treatment of dementia (ist):

e. El The (proposed) conservatee's mental function deficits, based on my assessment in item 6 above, include:

f. The deficits in the mental functions described above significantly impair the (proposed) conservatee's ability to
understand and appreciate his or her actions with regard to giving informed consent to administration of psychotropic
medications for treatment of dementia; and the (proposed) conservatee does not have capacity to give informed consent to
administration of psychotropic medications for treatment of dementia;

g. El The (proposed) conservatee needs or would benefit from the administration of psychotropic medications for the treatment
of dementia because

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date:

(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)

THIS FORM HAS BEEN PREPARED BY THE ESTATE PLANNING, TRUST AND PROBATE SECTION OF THE SANTA CLARA
COUNTY BAR ASSOCIATION FOR IMMEDIATE USE IN CONSERVATORSHIP PROCEEDINGS. PLEASE FORWARD ANY

COMMENTS OR SUGGESTIONS TO: CAPACITY DECLARATION SuBCOMMrTTEE, 400 CAMBRIDGE AVENuE, SUITE
A, PALO ALTO, CA 94306.

Page four of four
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APPENDIX B

DATE

NAME and ADDRESS of HEALTH CARE PROFESSIONAL

Re: CLIENT

Dear Dr. NAME:

I represent CLIENT who wishes to make changes to HIS/HER estate plan. CLIENT is
under medical treatment for CONDITION. CLIENT's cognitive function appears to me to be at
a fairly good level, but HE/SHE is concerned about possible repercussions from the changes
HE/SHE wishes to make. You stated that you are available on DATE, at TIME to evaluate
CLIENT. We have contacted CLIENT and have arranged for HIM/HER to be present for that
appointment.

Please evaluate CLIENT to determine HIS/HER ability to recognize:

1. who HIS/HER family members are;

2. the nature and extent of HIS/HER assets and property; and

3. the effect of creating and signing a will or a trust.

Please also determine that CLIENT is making changes as HE/SHE sees fit, and that no
one is asking HIM/HER or forcing HIM/HER to make any specific disposition of HIS/HER
property.

Please send your report as well as your bill for services to my office. If you have any

questions, please feel free to contact me at any time.

Very truly yours,

ATTORNEY

Reprinted with permission from the author.
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In re SARA D., a Person Coming Under the Juvenile Court Law. 
Kern County Department of Human Services, Plaintiff and Respondent, 

v. 
Taylor D., Defendant and Appellant. 

No. F034964. 

1 

104 Cal.Rptr.2d 909 (2001) 
87 Cal.App.4th 661 

Court of Appeal, Fifth District. 

March 14, 2001. 

*911 Colin J. Heran, under appointment by the Court of Appeal, Sacramento, for Defendant and 
Appellant. 

B.C. Barmann, Sr., County Counsel, and Mark L. Nations, Chief Deputy County Counsel, for 
Plaintiff and Respondent. 

*910 OPINION 

THAXTER, Acting P.J. 

In this case of first impression, we conclude that before appointment of a guardian ad litem for a 
parent in a Welfare and Institutions Code section 3001 proceeding, the parent's right to due 
process requires an informal hearing and an opportunity for the parent to be heard. The failure to 
provide the parent with an opportunity to be heard in this case requires reversal of the 
jurisdictional and dispositional orders. 

PROCEDURAL BACKGROUND AND FACTS

A petition was filed on September 17, 1999, alleging that Sara D., born in September 1993, came 
within the jurisdiction of the juvenile court pursuant to section 300, subdivisions (b) and (c). 
Count I alleged Sara's mother, appellant Taylor D., was unable to control Sara's extreme 
behavior, placing Sara at risk of serious harm or illness. It also alleged Taylor's home was 
considered a health and safety hazard as a result of a visit on September 16, 1999, and Taylor 
allegedly suffered from a bipolar disorder and personality disorder requiring various prescription 
medications rendering her unable to care for Sara. Sara's father, Louis D., allegedly failed to 
maintain a relationship with Sara and failed to protect the child from the neglect of Taylor.

Count II alleged Sara has suffered or is likely to suffer serious emotional damage as a result of 
Taylor's conduct as evidenced by Sara's out-of-control behavior and arguments between Sara and 
Taylor.

                                                                 
1  Unless otherwise noted, all statutory references are to the Welfare and Institutions Code. 
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A contested jurisdictional hearing was scheduled for November 1, 1999. On that date, the court 
relieved Taylor's appointed counsel and continued the hearing to November 19. On November 
19, Taylor appeared with new counsel and testimony was received from Jenee Morris, the social 
worker assigned to the case by respondent Kern County Department of Human Services 
(Department). On December 13, the contested jurisdictional hearing resumed, and testimony was 
received from Taylor's therapist, Terrance Willey. The matter was then continued to December 
16. 

On December 16, the court appointed a guardian ad litem for Taylor. The events preceding the 
appointment form the basis for this appeal. Before presenting any testimony on the 16th, the 
attorneys requested a conference with the judge in chambers. Taylor did not attend the 
conference. Bruce N. Meier, Taylor's appointed attorney, told the court he was having difficulty 
communicating with Taylor. He felt she either did not appreciate or understand the concepts or 
issues which were being presented to the court, and she was confused about the proceedings. Mr. 
Meier requested that he be relieved as counsel for Taylor or that the court appoint a guardian ad 
litem for her. 

The court stated Taylor's conduct appeared to be consistent with the features of the borderline 
personality defect diagnosed by her therapist. The court concluded a guardian ad litem should be 
appointed because (1) it had already relieved one attorney as counsel for Taylor, (2) they were in 
the middle of a contested hearing on jurisdiction, and (3) it would probably be more beneficial to 
Taylor to have a guardian ad litem appointed to assist Mr. Meier in preparation for the hearing 
and assist her in understanding the proceedings. 

The court then reconvened in the courtroom and chose a continued date for the *912 

2 

jurisdictional hearing. After the date of January 12, 2000, was selected, the following occurred: 

“THE COURT: Counsel is there any one who is not going to be available on the 12th in the 
afternoon? I'll set it for the 12th in a.m., Januar[y] 12[,] a.m. Make request for guardian ad litem? 
“MR. MEIER. Yes. 
“THE COURT: The court will refer the matter ... for the appointment of a guardian ad litem for 
the mother. Department is to provide[ ] extended overnight visitation with the father....” 

On January 12, Taylor, Mr. Meier and Taylor's guardian ad litem were present in court. Without 
presenting any further evidence, Mr. Meier informed the court that, after consulting with Taylor's 
guardian ad litem and therapist, he had reached an agreement with the other attorneys on a 
resolution of the jurisdiction issue. Under the agreement, the allegation that the home was a 
health and safety hazard was stricken, the allegation that Taylor suffered from a bipolar disorder 
was amended to reflect that she suffered from a borderline personality disorder as testified by her 
therapist, and count II was dismissed. With these amendments, Mr. Meier and the other attorneys 
submitted the jurisdiction issue to the court based on the recommendations contained in the 
social study. The court found it had jurisdiction and set a dispositional hearing for January 27. 

On January 27, the court granted the request of Taylor's guardian ad litem to be relieved and 
appointed a new guardian ad litem. The dispositional hearing was continued to January 31. 
Evidence, including the testimony of Taylor and Louis, was received on January 31 and February 
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1. At the conclusion of the testimony, the court awarded Louis legal and physical custody of 
Sara, with Taylor granted only supervised visitation rights. The court then dismissed the petition. 

DISCUSSION 

Taylor raises two challenges to the appointment of the guardian ad litem. First, she challenges 
the sufficiency of the evidence to support the appointment. Second, she argues that the procedure 
used in this case violated her rights to due process. 

A. The standard for determining incompetency on a motion for appointment of a guardian 
ad litem is set by either Probate Code section 1801 or Penal Code section 1367. 

Code of Civil Procedure section 372 provides that in any proceeding in which an incompetent 
person is a party, that person shall appear by a guardian ad litem appointed by the court in which 
the action is pending. As a preliminary matter, the parties disagree on what standard a trial court 
should use in determining whether an adult is incompetent and requires the appointment of a 
guardian ad litem. Appellant, citing Sarracino v. Superior Court,

3 

2 argues that the correct 
standard is to be found in Probate Code section 1801,3 while respondent, citing In re Christina 
B.,4 argues the correct standard is found in *913 Penal Code section 1367.5 

In Sarracino, a mother was appointed the guardian ad litem for her 24-year-old daughter in 
support proceedings against the father. The petition to appoint a guardian ad litem alleged the 
daughter was not competent to manage her own financial affairs or to protect her own property. 
The application included a declaration which set out facts to support these grounds and a consent 
to the appointment signed by the daughter.6 

On appeal, the father contended the appointment of the guardian ad litem was improper because 
the petition did not set forth facts to bring the daughter within the provisions of Code of Civil 
Procedure section 372. The Supreme Court held the allegations in the petition sufficiently 
                                                                 
2  Sarracino v. Superior Court (1974) 13 Cal.3d 1, 12, 118 Cal.Rptr. 21, 529 P.2d 53. 
3  Probate Code section 1801 states, in relevant part:  

“(a) A conservator of the person may be appointed for a person who is unable to provide properly for his or 
her personal needs for physical health, food, clothing, or shelter, except as provided for the person as 
described in subdivision (b) or (c) of Section 1828.5. 
“(b) A conservator of the estate may be appointed for a person who is substantially unable to manage his or 
her own financial resources or resist fraud or undue influence, except as provided for that person as 
described in subdivision (b) or (c) of Section 1828.5. Substantial inability may not be proved solely by 
isolated incidents of negligence or improvidence. 
“(c) A conservator of the person and estate may be appointed for a person described in subdivisions (a) and 
(b).” 

4  In re Christina B. (1993) 19 Cal.App.4th 1441, 1450, 23 Cal.Rptr.2d 918. 
5  Penal Code section 1367 states, in relevant part: “(a) A person cannot be tried or adjudged to punishment while 
that person is mentally incompetent. A defendant is mentally incompetent for purposes of this chapter if, as a result 
of mental disorder or developmental disability, the defendant is unable to understand the nature of the criminal 
proceedings or to assist counsel in the conduct of a defense in a rational manner.” 
6  Sarracino v. Superior Court, supra, 13 Cal.3d at page 11, 118 Cal.Rptr. 21, 529 P.2d 53. 
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described a person for whom a conservator could be appointed,

4 

7 and that such allegations also 
described a person who was incompetent within the meaning of Code of Civil Procedure section 
372.8 

In Christina B., the court held the proper standard to determine competency was whether the 
preponderance of the evidence established the mother lacked the capacity to understand the 
nature or consequences of the juvenile court proceeding, or that she was unable to assist her 
attorney in the preparation of her case.9 The court rejected the test found in Probate Code section 
1801 because it addressed an individual's ability to provide for material needs and did not speak 
to the court's primary concern, the ability of a person to take part meaningfully in the 
proceedings. 

In re R.S.10 impliedly adopted the test for incompetency found in Penal Code section 1367. A 
mother appealed to this court from a judgment which terminated her parental rights pursuant to 
former Civil Code section 232 (now Fam.Code, § 7800 et seq.). The mother had mild 
developmental disabilities as well as a dependent personality disorder. She argued that she 
received inadequate assistance of counsel because her attorney did not request the court to 
inquire into her competency. This court rejected the mother's argument, concluding that despite 
her conditions, the record established that “[N]either the trial court nor [the mother's] trial 
counsel ignored evidence that [the mother's] abilities were so limited that she was effectively 
rendered incompetent to understand the nature of the proceedings or to assist her counsel in 
representing her interest so as to require appointment of a guardian ad litem.”11  

In In re Lisa, M.12 the court found error in the trial court's failure to appoint a guardian ad litem 
for the mother after the trial court made express findings that the mother was not able to 
understand the dependency proceedings in which she was a participant. 

We do not read the language of Code of Civil Procedure section 372 providing that an 
incompetent person includes “`a person for whom a conservator may be appointed,'“ as 
indicating that Probate *914 Code section 1801 is the exclusive standard for determining when 
an adult is incompetent. Christina B. correctly observed that the primary concern in section 300 
cases is whether the parent understands the proceedings and can assist the attorney in protecting 
the parent's interests in the companionship, custody, control and maintenance of the child.13 We 
follow that standard here and conclude a guardian ad litem should be appointed if the 
requirements of either Penal Code section 1367 or Probate Code section 1801 are met. We also 

                                                                 
7  Probate Code section 1801. 
8  Sarracino v. Superior Court, supra, 13 Cal.3d at page 12, 118 Cal.Rptr. 21, 529 P.2d 53. 
9  In re Christina B., supra, 19 Cal.App.4th at page 1450, 23 Cal.Rptr.2d 918. 
10  In re R.S. (1985) 167 Cal.App.3d 946, 213 Cal.Rptr. 690. 
11  In re R.S., supra, 167 Cal.App.3d at page 980, 213 Cal.Rptr. 690. 
12  In re Lisa M. (1986) 177 Cal.App.3d 915, 919, 225 Cal.Rptr. 7. 
13  In re Christina B., supra, 19 Cal.App.4th at page 1450, 23 Cal.Rptr.2d 918. 
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agree with Christina B. that the trial court must find by a preponderance of the evidence that the 
parent comes within the requirements of either section.

5 

14  

B. Due process is required before a guardian ad litem may be appointed. 

We know of no case law addressing the procedure for appointment of a guardian ad litem for an 
allegedly incompetent adult. This may be because most cases in which a guardian ad litem is 
appointed involve consensual appointments and/or situations in which a guardian ad litem is 
required as a matter of law; e.g., when a minor is a party to a lawsuit. In such situations, the 
attorney seeking to have the guardian ad litem appointed is taking the necessary steps to 
represent the interests of his or her client. Since no conflict of interest occurs, appointment of the 
guardian ad litem involves little exercise of discretion by the court.15  

In dependency cases, courts and attorneys find themselves in a different position. The parent(s) 
whose custody of the child is being challenged often have various problems—physical, mental or 
emotional—which may make it difficult to understand the legal process to which they are 
exposed and may make it difficult for them to provide assistance to their appointed attorney. The 
attorney may find it difficult to communicate with the client. Accordingly, the attorney may 
determine that in order to protect the client's rights, a guardian ad litem should be appointed. 

If the parent's attorney concludes that a guardian ad litem should be appointed, the attorney must 
either (a) approach the client and request consent to the appointment, or (b) not consult with the 
client and approach the court directly. If the attorney consults with the client and receives 
consent for the appointment of a guardian ad litem, the due process rights of the parent will be 
protected, since the parent participated in the decision to request the appointment. 

If the parent does not consent, or the attorney forgoes consultation with the client and approaches 
the court directly, the court will find itself in a significantly different position. The court is being 
asked to dramatically change the parent's role in the proceeding by transferring the direction and 
control of the litigation from the parent to the guardian ad litem. In general civil litigation, a 
guardian ad litem has broad powers that include, with court approval, the ability to compromise a 
claim, to agree to an order or judgment, to satisfy a judgment, or to release or discharge a 
claim.16 The guardian ad litem also has the power to control the lawsuit, including controlling 
procedural steps necessary to the conduct of the litigation, making stipulations or concessions 
with court approval, waiving the right to a jury trial, and controlling trial tactics.17 While *915 
not all of these powers are applicable in a section 300 proceeding, the decisions made can affect 
the outcome of the dependency proceeding, with a corresponding effect on the parent. Therefore, 
the parent has a direct and substantial interest in whether a guardian ad litem is appointed. 

                                                                 
14  In re Christina B., supra, 19 Cal.App.4th at page 1450, 23 Cal.Rptr.2d 918. 
15  J.W. v. Superior Court (1993) 17 Cal. App.4th 958, 964, footnote 5, 22 Cal.Rptr.2d 527. 
16  Code of Civil Procedure section 372; Scruton v. Korean Air Lines Co. (1995) 39 Cal. App.4th 1596, 1603, 46 
Cal.Rptr.2d 638. 
17  De Los Santos v. Superior Court (1980) 27 Cal.3d 677, 683-684, 166 Cal.Rptr. 172, 613 P.2d 233; Robinson v. 
Wilson (1974) 44 Cal. App.3d 92, 104-105, 118 Cal.Rptr. 569. 
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The question then arises whether the interest we have identified is entitled to the protections of 
the due process clauses of the state and federal Constitutions.

6 

18 

It is settled that the interest of a parent in the companionship, care, custody and management of 
his/her children is one of our most basic civil rights. Before the state can deprive a parent of this 
interest, it must provide the parent with a hearing and an opportunity to be heard.19  

We have not found any case directly on point. Most guardian ad litem appointments are either 
required by law (a minor appearing before the court), consensual,20 or the incompetent person is 
provided an opportunity in the trial court to contest the appointment.21 In Sarracino, the Supreme 
Court specifically reserved the question of whether notice to the alleged incompetent was 
required before a guardian ad litem could be appointed.22 In In re Christina B., the appellate 
court affirmed the appointment of a guardian ad litem, finding the evidence adduced at the 
hearing supported the trial court's order, but it did not address the procedure used in the trial 
court. 

A parent's right to due process in custody proceedings has been established in a variety of 
contexts. The court in In re Stacy T.23 found the mother's right to due process was violated when 
the court entered her “default” after she failed to appear at a settlement conference without first 
informing her of the consequences of failing to appear. In In re Amy M.,24 the court found a due 
process violation when the lower court refused to allow the parents access to the child prior to 
the hearing and refused to allow the child to testify. Long v. Long25 held due process required 
that each party was entitled to (1) a copy of the social study, (2) an opportunity to examine the 
officer who prepared the report, and (3) introduce rebuttal evidence. The appellate court in In re 
Nemis M.26 held the trial court violated a father's right to due process when it denied his attorney 
the right to cross-examine witnesses after the father failed to appear at a hearing as ordered.27  

While there are differences between custody and dependency proceedings, the fundamental 
interest of a parent in the companionship, care, custody, and management of the child is the same 
in each, as is the potential impact on that interest by the ultimate disposition of the proceeding. 
Transferring direction and control of the litigation through appointment of a guardian ad litem in 
a dependency proceeding may jeopardize the parent's interest as much, if not more, than any of 
the actions taken in the cited custody cases finding a *916 due process violation. Therefore, we 
conclude Taylor was entitled to due process before the court appointed a guardian ad litem for 
her. In reaching this conclusion we are also influenced by the breadth of the due process 
                                                                 
18  Santosky v. Kramer (1982) 455 U.S. 745, 753-754, 102 S.Ct. 1388, 71 L.Ed.2d 599. 
19  In re B.C. (1974) 11 Cal.3d 679, 688-689, 114 Cal.Rptr. 444, 523 P.2d 244. 
20  Sarracino v. Superior Court, supra, 13 Cal.3d at page 13, 118 Cal.Rptr. 21, 529 P.2d 53. 
21  In re Christina B., supra, 19 Cal.App.4th at page 1450, 23 Cal.Rptr.2d 918. 
22  Sarracino v. Superior Court, supra, 13 Cal.3d at page 13, 118 Cal.Rptr. 21, 529 P.2d 53. 
23  In re Stacy T. (1997) 52 Cal.App.4th 1415, 1426-1427, 61 Cal.Rptr.2d 319.\ 
24  In re Amy M. (1991) 232 Cal.App.3d 849, 867, 283 Cal.Rptr. 788. 
25  Long v. Long (1967) 251 Cal.App.2d 732, 736, 59 Cal.Rptr. 790. 
26  In re Nemis M. (1996) 50 Cal.App.4th 1344, 1352, 58 Cal.Rptr.2d 324. 
27  Accord, In re Dolly D. (1995) 41 Cal. App.4th 440, 445, 48 Cal.Rptr.2d 691. 
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protections statutorily provided the parent throughout section 300 cases.

7 

28 If a court can transfer 
the direction and control of the litigation from the parent without due process, the remaining 
protections seem hollow. 

Respondent argues Taylor's due process rights were protected because her appointed attorney 
participated in the decision to appoint the guardian ad litem. We disagree. While Mr. Meier 
undoubtedly acted to protect Taylor's due process rights in the context of retaining custody of the 
child, the conflict between Taylor and Mr. Meier on the issue of appointment of a guardian ad 
litem raises due process concerns. In a situation in which the parent does not consent to 
appointment of a guardian ad litem, or counsel approaches the court directly, an unusual tension 
is introduced into the attorney-client relationship because the attorney is acting either against the 
client's wishes or without the client's knowledge. Therefore, the court cannot completely rely on 
the attorney, acting as an agent for the client, to ensure the parent's rights are protected. 

Respondent also argues that Taylor's due process rights were satisfied because it is permissible to 
appoint a guardian ad litem on ex parte application.29 However, absent extraordinary 
circumstances, even ex parte applications require notice to all parties of the application the day 
before the ex parte hearing.30  

Respondent cites Briggs v. Briggs31 in arguing that the court was not required to give notice to 
Taylor. In Briggs, the court cited Granger v. Sherriff32 as authority for the proposition that the 
validity of the appointment of a guardian ad litem for an insane person is not affected by the fact 
that notice of the application was not given to the incompetent. The Briggs court's statement is at 
best dicta since the court held that a guardian ad litem was never appointed because the order 
submitted by the plaintiff was not signed.33  

Moreover, Granger does not stand for such a broad proposition. In that case defendant Sherriff 
was adjudged to be insane after filing an answer in the pending litigation. Thereafter, counsel for 
the plaintiff moved the court for appointment of a guardian ad litem without serving notice on 
Sherriff or her attorneys. Sherriff's attorneys appeared at the hearing and objected to the motion 
on the ground that no notice had been given. The trial court overruled the objection and 
appointed Sherriff's attorneys her guardian ad litem. The Supreme Court cited Crawford v. 
Neal,34 which had approved the appointment of a guardian ad litem on an ex parte application, 
and observed there was not any statutory requirement of notice. The Supreme Court concluded 
the appointment was properly made on the application without notice.35  

                                                                 
28  See In re Marilyn H. (1993) 5 Cal.4th 295, 306-308, 19 Cal.Rptr.2d 544, 851 P.2d 826. 
29  Sarracino v. Superior Court, supra, 13 Cal.3d at page 12, 118 Cal.Rptr. 21, 529 P.2d 53. 
30  California Rules of Court, rule 379. 
31  Briggs v. Briggs (1958) 160 Cal.App.2d 312, 325 P.2d 219. 
32  Granger v. Sherriff (1901) 133 Cal. 416, 418, 65 P. 873. 
33  Briggs v. Briggs, supra, 160 Cal.App.2d at page 319, 325 P.2d 219. 
34  Crawford v. Neal (1880) 56 Cal. 321. 
35  Granger v. Sherriff, supra, 133 Cal. at page 418, 65 P. 873. 
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Granger at most stands for the proposition that a guardian ad litem can be appointed on an ex 
parte application. Sherriff had an opportunity to be heard because her attorneys appeared at the 
hearing and opposed the appointment. *917 Our reading of Granger is consistent with Sarracino 

8 

which cited Granger as authority for the proposition that a guardian ad litem can be appointed on 
ex parte application.36 Immediately after citing Granger, the Supreme Court in Sarracino 
expressly noted that it was not deciding whether proof of notice to the incompetent was required, 
thus confirming the narrow scope of Granger.37  

We also reject respondent's contention that if Taylor did not want a guardian ad litem appointed, 
she had an opportunity to object when the court granted Mr. Meier's motion. The record reveals 
the decision to appoint a guardian ad litem was made in chambers, outside Taylor's presence. 
The minimal proceedings in court occurred so quickly that it is unlikely Taylor knew what had 
occurred until after the fact. The record does not support respondent's claim of waiver. 

Having concluded that Taylor's due process rights were implicated by the appointment of a 
guardian ad litem and that she did not waive her rights, we must determine what process was 
required. Due process is a flexible concept which requires balancing of several factors, including 
(1) the private interest that will be affected by the official action, (2) the risk of an erroneous 
deprivation of such interest through the procedures used, (3) the interest in informing individuals 
of the nature, grounds and consequences of the action and in enabling them to present their side 
of the story, and (4) the governmental interest, including the function involved and the fiscal and 
administrative burdens that the additional or substitute procedural requirement would entail.38  

The circumstances under which appointment of a guardian ad litem for a parent in a dependency 
proceeding may occur may vary widely from case to case. Therefore, we will not attempt to 
declare a rule applicable to all such cases. Applying the Malinda S. factors to the circumstances 
before us, however, we conclude that due process required that Taylor was entitled to an 
informal hearing and an opportunity to be heard.39 A hearing would have provided Taylor an 
opportunity to explain why a guardian ad litem was not required and would have allowed her to 
respond to Mr. Meier's belief the appointment was necessary. The court would have had the 
opportunity to inquire of both the parent and the attorney to gain a full understanding of the 
circumstances. Also, a record would have been established for appellate review. 

The inquiry we have suggested is consistent with Code of Civil Procedure section 373, 
subdivision (c), which authorizes the court to appoint a guardian ad litem on its own motion. To 
exercise this authority, the court must obtain sufficient information that the parent does not 
understand the proceedings or cannot assist his/her attorney in protecting his/her interests. 
Inquiry is one way to obtain this information. 

                                                                 
36  Sarracino v. Superior Court, supra, 13 Cal.3d at page 12, 118 Cal.Rptr. 21, 529 P.2d 53. 
37  Sarracino v. Superior Court, supra, 13 Cal.3d at page 13, 118 Cal.Rptr. 21, 529 P.2d 53. 
38  In re Malinda S. (1990) 51 Cal.3d 368, 383, 272 Cal.Rptr. 787, 795 P.2d 1244. 
39  See In re B.C., supra, 11 Cal.3d at pages 688-689, 114 Cal.Rptr. 444, 523 P.2d 244; Fewel v. Fewel (1943) 23 
Cal.2d 431, 433, 144 P.2d 592; Conservatorship of Moore (1986) 185 Cal.App.3d 718, 728, 229 Cal.Rptr. 875. 
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A formal hearing was not necessary. A noticed motion with briefing by the parent and attorney 

9 

40was unnecessary. The court or counsel should have explained to Taylor the purpose of a 
guardian ad litem and why the attorney felt one should be appointed. Taylor should have been 
given an opportunity to respond. The court retained the right to exclude all other parties *918 to 
the action from the courtroom during the hearing. These basic procedures would ensure the court 
does not erroneously deprive the parent of the right to participate in a section 300 proceeding 
through the appointment of a guardian ad litem. 

We do not foresee that this procedure imposes significant additional burdens on the juvenile 
court. An informal hearing will allow the parent to present the best case and provide the court 
with the most accurate picture of the circumstances so that it can make an informed decision. 
Under some circumstances, testimony from other witnesses may be relevant on the limited issue 
of competency. At a minimum, the court should make an inquiry sufficient to satisfy it that the 
parent is, or is not, competent; i.e., whether the parent understands the nature of the proceedings 
and can assist the attorney in protecting his/her rights. 

We hold that the failure of the juvenile court to hold a hearing on the motion to appoint a 
guardian ad litem and to give Taylor an opportunity to be heard violated Taylor's constitutional 
right to due process.41  

Our decision should not be construed as criticizing Mr. Meier for bringing this issue to the 
court's attention. As this court previously stated, “[In a proceeding to terminate parental rights], 
we must rely upon trial counsel, acting in the best interests of his [or her] client, and upon the 
court itself, acting to preserve the integrity of the judicial proceedings, to assure that no person 
incompetent or otherwise incapable of understanding the proceedings against him [or her] be 
forced to participate in a proceeding at which significant rights are at stake.”42  

Mr. Meier undoubtedly tried to act in Taylor's best interests when he applied to the court for a 
guardian ad litem for her. If, in Mr. Meier's opinion, Taylor did not understand the process or she 
was unable to assist him in protecting her interests, he had an obligation to bring the question of 
competency to the court's attention. 

C. The denial of due process requires reversal. 

Reversal is not required if the violation of the appellant's due process rights was harmless beyond 
a reasonable doubt.43 On the record before us we cannot conclude that the error was harmless. 

The appointment of a guardian ad litem for Taylor apparently affected the manner in which the 
jurisdictional hearing was conducted. At the end of the proceedings on December 13, Mr. Meier 
                                                                 
40  See In re Conservatorship of Moore, supra, 185 Cal.App.3d at page 727, 229 Cal.Rptr. 875. 
41  United States Constitution, Sixth Amendment; California Constitution, article I, section 15. See, e.g., Willner v. 
Committee on Character (1963) 373 U.S. 96, 83 S.Ct. 1175, 10 L.Ed.2d 224; McLaughlin v. Superior Court (1983) 
140 Cal.App.3d 473, 481-482, 189 Cal.Rptr. 479. 
42  In re R.S., supra, 167 Cal.App.3d at page 979, 213 Cal.Rptr. 690. 
43  In re Nemis M., supra, 50 Cal.App.4th at page 1355, 58 Cal.Rptr.2d 324; In re Dolly D., supra, 41 Cal.App.4th 
at page 446, 48 Cal.Rptr.2d 691; In re Amy M., supra, 232 Cal.App.3d at pages 867-868, 283 Cal.Rptr. 788. 
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informed the court three more witnesses would testify, including Taylor. On December 16, the 
guardian ad litem was appointed. On January 12, without offering additional testimony, Mr. 
Meier and the guardian ad litem agreed to submit to the court's jurisdiction in exchange for an 
agreement that count II in its entirety and one of the allegations in count I would be stricken and 
another allegation in count I would be amended. These amendments do not appear to be anything 
more than an agreement to conform the petition to the proof presented at the prior hearings. 

We cannot speculate as to the substance or effect the testimony that Mr. Meier initially intended 
to present would have *919 had on the court's decision. Nor can we speculate as to whether 

10 

Taylor would have insisted on testifying and presenting the testimony of the other witnesses or 
would have agreed to submit to the court's jurisdiction if a guardian ad litem had not been 
appointed. Such testimony may have had an impact on the court's decision. 

Because we find that the violation of Taylor's due process rights was not harmless beyond a 
reasonable doubt and requires reversal, we do not consider whether Taylor's guardian ad litem 
could waive her right to trial without her consent. In re Christina B.44 addresses this issue should 
it arise on remand. 

D. There was a lack of substantial evidence to support the appointment. 

Taylor argues that the court not only deprived her of her due process rights, but also appointed a 
guardian ad litem on insufficient evidence. We agree. 

The court relied on the conclusionary statements of Mr. Meier without determining the factual 
basis or foundation for his conclusions.45 The court did not know what steps, if any, Mr. Meier 
had taken to try to resolve Taylor's confusion or explain the procedures or issues she did not 
understand. The court did not know why or how Taylor could not assist Mr. Meier in protecting 
her interests. 

Respondent argues the court considered not only the statements of Mr. Meier but also the social 
studies prepared by the Department. Initially we note that while social studies are admissible on 
the question of jurisdiction,46 we question whether these documents, which contain multiple 
hearsay, are admissible to determine whether an adult is competent. Moreover, the social study 
naturally focused on the significant problems Taylor had in raising Sara, which, while important 
to the questions of jurisdiction, have little relevance on the issue of Taylor's competency. 

Assuming that the social studies were properly considered by the court, they essentially 
confirmed testimony that Taylor had psychological problems (major depression [mild recurrent], 
posttraumatic stress disorder with chemical dependency in remission, and borderline personality 
disorder) and that Taylor had fragmented thoughts which made it difficult for her to stay focused. 
At times, Taylor would have chaotic relationships with both children and adults. None of this 

                                                                 
44  In re Christina B., supra, 19 Cal.App.4th at pages 1451-1454, 23 Cal.Rptr.2d 918. 
45  See In re Dolly D., supra, 41 Cal.App.4th at page 447, 48 Cal.Rptr.2d 691 (conclusionary statements 
insufficient to support determination of jurisdiction). 
46  Section 355; In re Malinda S., supra, 51 Cal.3d at page 382, 272 Cal.Rptr. 787, 795 P.2d 1244. 
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evidence, however, supports a conclusion that Taylor did not understand the nature of the 
proceedings or was unable to assist counsel in protecting her interests. 

DISPOSITION 

The juvenile court's order appointing guardian ad litem (Dec. 16, 1999) and its jurisdictional 
(Jan. 12, 2000) and dispositional (Feb. 1, 2000) orders are reversed, and the matter is remanded 
for further proceedings not inconsistent with this opinion. 

BUCKLEY, J., and LEVY, J., concur. 
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OPINION 

CANTIL-SAKAUYE, C. J. — 

A minor who is the subject of a wardship petition under Welfare and Institutions Code1 section 
601 or 602 has, like an adult facing criminal prosecution, a due process right not to be tried while 
mentally incompetent. Section 709 establishes procedures for juvenile courts to follow so as to 
ensure that minors are not subject to adjudication while their competency is impaired. 

We decide two issues in this case; first, whether under section 709 a minor is presumed 
competent and bears the burden of proving otherwise by a preponderance of the evidence and, 

                                                                 
1  All further unlabeled statutory references are to the Welfare and Institutions Code. 
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second, what is the proper standard for reviewing on appeal a challenge to the sufficiency of the 
evidence supporting the juvenile court's determination that the minor was competent to proceed. 

Section 709 is silent regarding the presumption of competency and allocation of the burden of 
proof, but we find that the most straightforward reading of the statute's text is that the provision 
contains an implied presumption of competency. This understanding of section 709 is further 
supported by the legislative materials surrounding that statute's enactment, which show that 
lawmakers intended the juvenile courts to continue to apply to minors the adult competency 
scheme's presumption of competency and allocation of the burden of proof to the party claiming 
incompetency. 

We conclude furthermore that, like a challenge to the sufficiency of the evidence supporting the 
verdict in an adult competency proceeding, a claim of insufficient evidence to support a juvenile 
court's determination in a *186 competency proceeding is reviewed deferentially under the 

2 

substantial evidence test. In the present matter, the evidence before the juvenile court consisted 
solely of the court-appointed expert's report and testimony, and the materials on which the expert 
based his opinion, that 16-year-old R.V. was incompetent to stand trial. In these circumstances, 
we review the juvenile court's determination by asking whether the weight and character of that 
evidence is such that the juvenile court could not reasonably have rejected it. 

Having viewed the evidence presented in the case in the light most favorable to the juvenile 
court's determination of competency, as we must, we nonetheless conclude that the court could 
not reasonably have rejected the qualified expert's compelling, well-supported, and unequivocal 
opinion that minor was not competent to proceed to trial. 

The Court of Appeal concluded, to the contrary, that the juvenile court's reasons for declining to 
accept the expert's opinion were supported by substantial evidence in the record, and upheld the 
judgment below. Accordingly, the Court of Appeal's judgment is reversed. 

I. BACKGROUND 

On a weekday morning in March 2012, officers from the La Habra Police Department responded 
to a 911 call reporting that a juvenile was threatening family members with a knife. Jose Cruz, 
who resided with minor, minor's stepsibling, and minor's mother, told police that he had 
awakened minor for school around 7:00 a.m. Minor became angry and started throwing things, 
saying he did not want to go to school. Cruz argued with minor, warning him that he was going 
to miss his bus. In response, minor clenched his fists and told Cruz, "I'm going to fuck you up," 
then continued to throw and kick things around the living room. When Cruz told minor to calm 
down, minor held out a knife and said he would kill Cruz if he called the police. According to 
Cruz, minor did not move toward him with the weapon. 

Minor's mother confirmed that minor had been throwing things around the living room, and told 
police that she saw him knock a small television set to the floor. According to minor's mother, 
minor moved from the living room to the bedroom and started yelling, "I want a house. I want 
my own space." He warned his mother, "Don't come close to me. I have a knife." Minor's mother 
saw that he had a small silver knife in his hand. 
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Javier Naranjo, the family's landlord, also spoke with the officers. He told them that he had 
entered the residence after hearing the sound of something breaking and saw minor kick a DVD 
player in the living room. He also overheard minor arguing with Cruz and threatening to stab 
him with a knife. *187 When Naranjo likewise told minor to calm down, minor threatened to kill 
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him as well. Naranjo then saw minor go into his bedroom and stab a bed three times. 

Minor complied with the officers' order to raise his hands in the air. As minor was being 
handcuffed, he mentioned that the knife, a multitool with a two-inch blade, was in his front right 
pocket. Minor explained to one of the officers that he was upset and trying to scare his mother, 
and indicated that he had trouble with his parents. According to that officer's report, minor 
appeared to have a difficult time understanding the officer's questions and seemed confused 
about the incident. 

All three witnesses reported to police that minor had psychological problems. His mother 
indicated that for the past four weeks he had not taken his medication, Abilify. Cruz explained 
that minor is "different every day" and "with each episode he gets worse." Minor was taken into 
custody and transported to a juvenile detention facility. 

Three days after the incident, the Orange County District Attorney filed a section 602 petition to 
declare minor a ward of the juvenile court. The petition alleged that minor committed two 
misdemeanor counts of brandishing a deadly weapon (Pen. Code, § 417, subd. (a)(1)), and one 
misdemeanor count of vandalism (Pen. Code, § 594, subds. (a), (b)(2)(A)). About three weeks 
later, defense counsel expressed a doubt regarding minor's competency to stand trial. In 
accordance with statutory procedures, the court determined there was substantial evidence 
raising a doubt as to minor's competency, suspended proceedings, and appointed a forensic 
psychologist, Haig J. Kojian, Ph.D., to evaluate minor. (See § 709, subd. (a).) Although the court 
also ordered minor released on the home supervision program pending the competency hearing, 
minor was returned to juvenile detention 10 days later for violating the conditions of his release. 

Dr. Kojian's nine-page report concluded that minor presently was not competent to stand trial. 
Although defense counsel offered to submit the question of competency on the basis of Dr. 
Kojian's written report, the prosecutor expressed concern that Dr. Kojian had not administered 
any diagnostic tests to minor and requested a hearing at which Dr. Kojian could be questioned. 
The court granted the request. 

At the hearing held one week later, Dr. Kojian explained, consistently with his written report, the 
basis for his conclusion that minor was not competent to stand trial. At the conclusion of the 
hearing, the court expressed its view that the law presumes minor is competent and places on 
him the burden of proving incompetency by a preponderance of the evidence. The court then 
*188 ruled that minor had not met his burden of proof, found minor competent to stand trial, and 
ordered the reinstatement of proceedings. 

Immediately after the court's competency determination, minor waived his various rights and 
entered a "slow plea," submitting the matter to the court for adjudication based on the police 
report. The court found the allegations in the wardship petition to be true, declared minor a ward 
of the juvenile court, and placed him on probation. 
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The Court of Appeal affirmed the judgment. It first agreed with the juvenile court that a minor is 
presumed competent and bears the burden of proving by a preponderance of the evidence that he 
or she is not competent to be adjudicated under the juvenile court law. Applying a substantial 
evidence standard of review, the Court of Appeal upheld the juvenile court's determination that 
minor was competent to proceed and affirmed the judgment. 

This court granted minor's petition for review. 

II. DISCUSSION 

A. Presumption of competency and allocation of the burden of proof in proceedings to 
determine juvenile competency under section 709 

We briefly review the law regarding competency to stand trial and some of the legal 
developments that preceded the enactment of section 709. This history guides our interpretation 
of the statute. 

1. Overview of the law predating section 709 

The constitutional right to due process of law prohibits the trial of a mentally incompetent 
criminal defendant. (People v. Medina (1990) 51 Cal.3d 870, 881 [274 Cal.Rptr. 849, 799 P.2d 
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1282]; Drope v. Missouri (1975) 420 U.S. 162, 172-173 [43 L.Ed.2d 103, 95 S.Ct. 896].) Due 
process principles further require trial courts to employ procedures to guard against the trial of an 
incompetent defendant. (People v. Hale (1988) 44 Cal.3d 531, 539 [244 Cal.Rptr. 114, 749 P.2d 
769]; People v. Pennington (1967) 66 Cal.2d 508, 518 [58 Cal.Rptr. 374, 426 P.2d 942]; Pate v. 
Robinson (1966) 383 U.S. 375, 377 [15 L.Ed.2d 815, 86 S.Ct. 836].) Under Dusky v. United 
States (1960) 362 U.S. 402 [4 L.Ed.2d 824, 80 S.Ct. 788] (Dusky), the inquiry into a defendant's 
competency to proceed focuses on whether the defendant "`has sufficient present ability to 
consult with his lawyer with a reasonable degree of rational understanding — and ... a rational as 
well as factual understanding of the proceedings against him.'" (Id. at p. 402 (the Dusky 
standard).) 

*189 The constitutional prohibition against trial of an incompetent defendant and the 
requirement of procedures to prevent trial from occurring under those circumstances are mirrored 
in Penal Code section 1367 et seq. Similar to the Dusky standard, state law provides that a 
defendant is incompetent if he or she "is unable to understand the nature of the criminal 
proceedings or to assist counsel in the conduct of a defense." (Pen. Code, § 1367, subd. (a).) 

Under statutory procedures for determining a criminal defendant's competency to stand trial, the 
defendant is presumed competent unless proved incompetent by a preponderance of the 
evidence. (Pen. Code, § 1369, subd. (f); People v. Medina, supra, 51 Cal.3d at p. 881.) On its 
face, the statutory scheme does not expressly impose the burden of proof on any specific party. 
Rather, the presumption of competency operates to place the burden of proof on the party 
claiming te defendant is incompetent. (See Evid. Code, §§ 605, 606; People v. Rells (2000) 22 
Cal.4th 860, 867, 868 [94 Cal.Rptr.2d 875, 996 P.2d 1184].) 
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Penal Code section 1367 et seq., by its terms, applies to criminal prosecutions, not to juvenile 
court proceedings. In James H. v. Superior Court (1978) 77 Cal.App.3d 169 [143 Cal.Rptr. 398] 
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(James H.), however, the Court of Appeal held that the juvenile had a due process right to a 
competency adjudication as part of a section 707, subdivision (b), proceeding to determine his 
fitness to be dealt with under the juvenile court law. (James H., supra, at pp. 174-176.) The 
Court of Appeal reasoned that its conclusion was compelled, in part, by the high court's decision 
in In re Gault (1967) 387 U.S. 1 [18 L.Ed.2d 527, 87 S.Ct. 1428], which held that a juvenile 
facing possible loss of liberty pending the outcome of a delinquency proceeding is entitled to the 
same "`essentials of due process and fair treatment'" (id. at p. 30) as defendants in adult criminal 
proceedings, including the right to effective counsel. (James H., supra, at pp. 173-174; see In re 
Gault, supra, at pp. 30-31, 35-42.) 

The Court of Appeal in James H. acknowledged the absence of existing statutory procedures for 
juvenile competency determinations. It concluded, however, that the juvenile court has inherent 
authority to conduct such hearings. (James H., supra, 77 Cal.App.3d at pp. 175-176.) As the 
Court of Appeal observed, juvenile courts routinely improvise procedures to meet changing 
constitutional requirements while awaiting legislative clarification. (Id. at p. 176.) In this regard, 
at the time of the James H. decision, juvenile courts appear to have been making use of adult 
competency procedures in wardship proceedings under sections 601 and 602. (See, e.g., In re 
Ramon M. (1978) 22 Cal.3d 419, 430, fn. 14 [149 Cal.Rptr. 387, 584 P.2d 524] [noting the 
People's concession that "the protective reach of Penal Code section 1368 extends to section 602 
proceedings in juvenile court"].) The James H. *190 decision likewise fashioned a Penal Code 
section 1368-like procedure for juvenile courts making competency determinations. The 
procedure required the court to suspend proceedings and conduct a competency hearing in the 
event it entertained a doubt regarding the juvenile's capacity or ability to cooperate with his or 
her attorney. With regard to the definition of incompetence, the James H. decision advised 
juvenile courts either to borrow the formulation in Penal Code section 1367 or to use the test set 
forth in the high court's decision in Dusky, supra, 362 U.S. 402. (James H., supra, at pp. 176-
177; see Timothy J. v. Superior Court (2007) 150 Cal.App.4th 847, 857-858 [58 Cal.Rptr.3d 
746] (Timothy J.).) The decision did not address the presumption of competency or burden of 
proof. 

In 1999, the Judicial Council added former rule 1498 to the California Rules of Court in order to 
establish statewide procedures for conducting a hearing to determine the competency of a 
juvenile subject to a wardship proceeding under section 601 or 602. The rule was intended to, 
and largely did, conform to the procedures described in the James H. decision and established as 
the definition of competency an abbreviated version of the Dusky standard.2 (Advisory 
Com.com., 23 pt. 3 West's Ann. Codes, Rules (2005 ed.) foll. rule 1498(d), p. 630; see Timothy 
J., supra, 150 Cal.App.4th at pp. 858, 859.) It also authorized, but did not require, the court to 
appoint an expert to evaluate the juvenile's competency to proceed. (Cal. Rules of Court, former 
rule 1498(d)(1).) 

                                                                 
2  Effective January 1, 2007, California Rules of Court, former rule 1498 was amended in ways not relevant here 
and was renumbered as rule 5.645. The portion of the renumbered rule relating to competency to stand trial appears 
in rule 5.645(d). 
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Subsequent to the adoption of California Rules of Court, former rule 1498, the Court of Appeal 
in Timothy J., supra, 150 Cal.App.4th 847, held that the rule permitted a finding of incompetence 
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arising from the minor's developmental immaturity. This construction of former rule 1498 
distinguished the juvenile competency standard from Penal Code section 1367, subdivision (a), 
which requires a showing that the adult defendant's incompetence arose from either a mental 
disorder or developmental disability. (Timothy J., supra, at pp. 858-861.) In Tyrone B. v. 
Superior Court (2008) 164 Cal.App.4th 227 [78 Cal.Rptr.3d 569] (Tyrone B.), the Court of 
Appeal held that, notwithstanding the permissive language of the rule, the juvenile court must 
appoint an appropriate expert to evaluate the minor when the minor's counsel expresses a doubt 
regarding the minor's competency and the court finds substantial evidence raises a doubt in this 
regard. (Id. at p. 231 [construing Cal. Rules of Court, rule 5.645(d), the current version of the 
rule].) 

A decade after the adoption of California Rules of Court, former rule 1498, the Legislature 
enacted section 709, codifying some of the standards and *191 procedures that had been 
established in the rules of court, and modifying or adding others consistently with the holdings in 
decisions such as Timothy J., supra, 150 Cal.App.4th 847, and Tyrone B., supra, 164 
Cal.App.4th 227. The Legislature also provided for the Judicial Council's continued involvement 
in this area by expressly delegating to that body the task of developing and adopting rules 
regarding the special qualifications an expert must possess in order to be appointed by the court 
to evaluate a minor's competency. (Stats. 2010, ch. 671, § 1.) 

2. Section 709 

Section 709 begins by describing the mechanisms by which the issue of competency arises. The 
statute provides in relevant part that "[d]uring the pendency of any juvenile proceeding, the 
minor's counsel or the court may express a doubt as to the minor's competency." (§ 709, subd. 
(a).) Like the juvenile competency procedures adopted in the rules of court, section 709 uses the 
Dusky standard to define competency. The statute does not employ an abbreviated form of the 
standard, however, and establishes the inquiry as whether the minor "lacks sufficient present 
ability to consult with counsel and assist in preparing his or her defense with a reasonable degree 
of rational understanding, or lacks a rational as well as factual understanding, of the nature of the 
charges or proceedings against him or her." (§ 709, subd. (a).) 

(1) The statute further provides that if the court finds "substantial evidence raises a doubt as to 
the minor's competency," the proceedings must be suspended and the court must order a hearing 
to determine the minor's competency. (§ 709, subd. (a); see id., subd. (b).) Toward that end, the 
court is required to "appoint an expert to evaluate whether the minor suffers from a mental 
disorder, developmental disability, developmental immaturity, or other condition and, if so, 
whether the condition or conditions impair the minor's competency." (§ 709, subd. (b).) In order 
to qualify for appointment under section 709, the expert must be proficient in child and 
adolescent development and familiar with the applicable standards and criteria for evaluating 
competency. As mentioned above, the statute assigns to the Judicial Council the responsibility 
for developing and adopting rules to implement such requirements. (Id., subd. (b).) 
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Section 709 then describes how the court should proceed, depending on the outcome of the 
competency determination. "If the minor is found to be incompetent by a preponderance of the 
evidence," the proceedings remain suspended for a reasonable period of time until it can be 
determined whether there is a substantial probability that the minor will attain competency in the 
foreseeable future while the court still retains jurisdiction. (§ 709, subd. (c).) *192 If, on the 
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other hand, "the minor is found to be competent, the court may proceed commensurate with the 
court's jurisdiction." (§ 709, subd. (d).)3 

3. Statutory construction of section 709 

(2) In construing the statute, "we are guided by the overarching principle that our task `"is to 
determine the intent of the enacting body so that the law may receive the interpretation that best 
effectuates that intent. [Citation.]"'" (Los Angeles Unified School Dist. v. Garcia (2013) 58 
Cal.4th 175, 186 [165 Cal.Rptr.3d 460, 314 P.3d 767].) Our analysis begins with the language of 
the statute, which "`generally is the most reliable indicator of legislative intent.'" (People v. 
Cornett (2012) 53 Cal.4th 1261, 1265 [139 Cal.Rptr.3d 837, 274 P.3d 456].) "`"`When the 
language of a statute is clear, we need go no further.' [Citation.] But where a statute's terms are 
unclear or ambiguous, we may `look to a variety of extrinsic aids, including the ostensible 
objects to be achieved, the evils to be remedied, the legislative history, public policy, ... and the 
statutory scheme of which the statute is a part.'" [Citation.]' [Citation.]" (People v. Scott (2014) 

                                                                 
3  Section 709, subdivisions (a) through (e), reads in full: "(a) During the pendency of any juvenile proceeding, the 
minor's counsel or the court may express a doubt as to the minor's competency. A minor is incompetent to proceed if 
he or she lacks sufficient present ability to consult with counsel and assist in preparing his or her defense with a 
reasonable degree of rational understanding, or lacks a rational as well as factual understanding, of the nature of the 
charges or proceedings against him or her. If the court finds substantial evidence raises a doubt as to the minor's 
competency, the proceedings shall be suspended.  

"(b) Upon suspension of proceedings, the court shall order that the question of the minor's competence be 
determined at a hearing. The court shall appoint an expert to evaluate whether the minor suffers from a 
mental disorder, developmental disability, developmental immaturity, or other condition and, if so, whether 
the condition or conditions impair the minor's competency. The expert shall have expertise in child and 
adolescent development, and training in the forensic evaluation of juveniles, and shall be familiar with 
competency standards and accepted criteria used in evaluating competence. The Judicial Council shall 
develop and adopt rules for the implementation of these requirements. 
"(c) If the minor is found to be incompetent by a preponderance of the evidence, all proceedings shall 
remain suspended for a period of time that is no longer than reasonably necessary to determine whether 
there is a substantial probability that the minor will attain competency in the foreseeable future, or the court 
no longer retains jurisdiction. During this time, the court may make orders that it deems appropriate for 
services, subject to subdivision (h), that may assist the minor in attaining competency. Further, the court 
may rule on motions that do not require the participation of the minor in the preparation of the motions. 
These motions include, but are not limited to, the following: 

"(1) Motions to dismiss. 
"(2) Motions by the defense regarding a change in the placement of the minor. 
"(3) Detention hearings. 
"(4) Demurrers. 

"(d) If the minor is found to be competent, the court may proceed commensurate with the court's 
jurisdiction. 
"(e) This section applies to a minor who is alleged to come within the jurisdiction of the court pursuant to 
Section 601 or 602." 
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58 Cal.4th 1415, 1421 [171 Cal.Rptr.3d 638 *193, 324 P.3d 827]; accord, Lopez v. Superior 
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Court (2010) 50 Cal.4th 1055, 1063 [116 Cal.Rptr.3d 530, 239 P.3d 1228].) 

Minor argues that section 709 does not place the burden of proving incompetence on either party. 
As he points out, section 709, unlike Penal Code section 1369, subdivision (f), does not 
expressly provide for a presumption of competency. The Attorney General, for her part, 
maintains that section 709 contains an implied presumption of competency and allocates the 
burden of rebutting that presumption to the party seeking a determination of incompetency. 

(3) We agree with the Attorney General that the most straightforward reading of the text of 
section 709 is that minor is presumed competent. Competency procedures are triggered and 
proceedings are suspended when "the court finds substantial evidence raises a doubt as to the 
minor's competency...." (§ 709, subd. (a).) If no doubt is raised, or there is no substantial 
evidence to support such a doubt, the minor is treated as competent and subject to adjudication of 
the wardship petition, and the proceedings simply run their course. Were a minor not presumed 
competent, the statute arguably would require an affirmative showing of competency to proceed. 
The statutory text also suggests that the party asserting the minor's incompetency bears the 
burden of proof. Section 709, subdivision (c), requires the continued suspension of proceedings 
on a finding of incompetency by a preponderance of the evidence. By contrast, subdivision (d) 
provides for the reinstatement of proceedings "[i]f the minor is found to be competent," but does 
not refer to any standard of proof. 

We acknowledge that section 709's silence regarding any presumption of competency and 
allocation of the burden of proof permits other possible interpretations of the statutory text. We 
find, however, that our understanding of section 709 to include an implied presumption of 
competency is supported by the provision's legislative history and statutory purpose. (See City of 
Brentwood v. Central Valley Regional Water Quality Control Bd. (2004) 123 Cal.App.4th 714, 
722-727 [20 Cal.Rptr.3d 322] [examining extrinsic aids to determine which party bore the 
burden of proving the applicability of exceptions to a mandatory minimum penalty for violating 
provisions of a waste water permit when the governing statute was silent as to which party bore 
the burden of proof].) 

a. Legislative history 

The materials considered by lawmakers in connection with the enactment of section 709, like the 
language of the statute itself, do not expressly refer to a presumption of competency or any 
allocation of the burden of proof. These *194 materials demonstrate that in enacting section 709, 
the Legislature intended to more effectively safeguard a juvenile's due process right not to be 
subject to adjudication while incompetent. Toward that end, the statute parts company with the 
adult competency scheme in certain specified ways that tailor the juvenile competency 
procedures to better fit the significant developmental differences between adults and juveniles 
and the distinctions between the adult and juvenile criminal justice systems. 

At the same time, however, and most significantly, we discern nothing in the legislative 
materials from which to infer that lawmakers intended to alter juvenile courts' existing practice 
of relying on the adult competency provisions in other respects. Specifically, nothing in the 
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legislative history suggests lawmakers intended that Penal Code section 1369's presumption of 
competency for an adult criminal defendant should not apply to a minor facing adjudication as a 
ward of the juvenile court under Welfare and Institutions Code section 601 or 602. 

Various legislative materials explained to lawmakers that existing procedures for determining 
competency in juvenile proceedings derived from the adult competency scheme, the rules of 
court, and judicial decisions. According to the legislation's author, whose statement was included 
in a number of bill analyses, the overarching problem with the lack of any statutory authority 
governing the juvenile court procedures was that this absence created uncertainty and 
inconsistent application of the developing case law. (See, e.g., Sen. Republican Floor 
Commentaries Assem. Bill No. 2212 (2009-2010 Reg. Sess.) as amended Aug. 5, 2010, p. 1365; 
Assem. Com. on Appropriations, Analysis of Assem. Bill No. 2212 (2009-2010 Reg. Sess.) as 
amended Apr. 22, 2010, p. 2; Assem. Com. on Public Safety, Analysis of Assem. Bill No. 2212 
(2009-2010 Reg. Sess.) as amended Apr. 8, 2010, p. 3 (Assembly Com. on Public Safety 
Analysis).) But the specific concerns regarding the application of adult competency procedures 
in juvenile courts were limited to two primary issues for which there existed no corresponding 
provisions in the adult competency scheme, namely (1) developmental immaturity as an 
additional basis for incompetency, and (2) the need for the appointment of experts who are 
specially trained in the area of juvenile development to accurately evaluate the minor. "`While 
case law suggest[s] that courts may rely on adult competency provisions in the absence of a 
juvenile statute on competency to stand trial, adult competency statutes do not address the 
nuanced application of "developmental immaturity" outlined in case law relevant to 
determination of competency in juveniles.... [¶] Moreover, evaluation of children requires a 
professional expertise on child development, use of assessment instruments unique to evaluations 
of children in order to identify a mental disorder or developmental disability.'" (Assem. Com. on 
Appropriations, Analysis of Assem. Bill No. 2212, supra, at p. 2.) There is no suggestion that the 
presumption of competency itself was seen as a problem. 

*195 Analyses of the bill prepared for various legislative committees echoed the author's 
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concerns regarding certain specific gaps in the adult competency procedures, as applied to 
juvenile competency proceedings. The analyses also presented the arguments of the bill's 
institutional supporters, who likewise emphasized the increased understanding of how juveniles 
"`think, perceive situations, and process information.'" (Assem. Com. on Public Safety Analysis, 
supra, at p. 9 [quoting an argument by Sacramento County Office of Public Defender].) The 
interested stakeholders whose statements in support of the proposed legislation were conveyed to 
lawmakers urged them to enact the bill, in part, to help ensure the constitutional rights of minors 
accused of crimes. The bill would protect a minor's rights, they argued, by (1) adopting the 
Dusky standard as the definition of juvenile competency, (2) codifying the holding of Timothy J., 
supra, 150 Cal.App.4th 847, that incompetency could be based on a juvenile's developmental 
immaturity, and (3) requiring that competency evaluations be conducted by experienced, trained 
experts in the field of child development. (Assem. Com. on Public Safety Analysis, supra, at pp. 
8-11.) Notably, however, nothing in the stakeholders' statements or in the bill analyses 
themselves suggested that prior judicial reliance on the adult scheme should be rejected in any 
other respect. Nor was there any expression of concern that the adult competency scheme's 
presumption of competency and associated burden of proof would fail to adequately protect a 
minor from being adjudicated while incompetent. 
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Minor points out that the legislative materials made clear there was no preexisting statutory 
authority for resolving doubts regarding competency in a juvenile proceeding. From this he 
argues that the Legislature would not have viewed the adult competency scheme as existing 
authority for juvenile competency determinations and, therefore, did not intend that the 
provisions from the adult scheme would apply in juvenile proceedings unless specifically so 
identified as being appropriate for minors. Minor's argument is refuted by the legislative 
materials themselves, which informed lawmakers that, under existing practice, juvenile 
competency proceedings were governed by a combination of the adult competency statutes, court 
rules, and judicial decisions. Contrary to minor's assertion, nothing in the history of section 709's 
enactment suggests that lawmakers considered the proposed legislation to comprise the sole and 
complete authority for juvenile competency determinations, or a wholesale rejection of 
procedures derived from the adult competency scheme. 

Minor argues furthermore that a presumption of competency for juveniles ignores the research 
on adolescent brain development, research that includes studies showing that many youth lack 
the capacity to adequately understand the legal process and assist their attorneys in defending 
their case. Minor's assertion is essentially a policy argument; indeed, the legislative history 
described above demonstrates that lawmakers considering whether to enact *196 section 709 
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were amply informed about the recent advances in understanding a minor's cognitive, 
psychological, social and moral development. Such information prompted the Legislature to add 
developmental immaturity as a basis for finding incompetency and to require that competency 
evaluations be conducted by experts skilled in child development. It is not inconsistent with the 
Legislature's interest in research on brain development that lawmakers neither eliminated 
statutory language suggesting that competency would be presumed nor specifically rejected 
Penal Code section 1369's presumption of competency in wardship proceedings. Rather, it 
reflects only that the Legislature was seeking to address the concerns raised by that research in 
ways other than evidentiary presumptions and their associated burdens of proof. 

Our review of the legislative history of section 709 suggests lawmakers did not intend to 
preclude juvenile courts from continuing to apply a presumption of competency to minors 
subject to wardship proceedings. Our task is not to consider whether it is preferable to presume a 
minor incompetent, subject to proof by a preponderance of the evidence that he or she is 
competent to proceed, but rather to discern what the Legislature intended in this regard. We 
conclude that the Legislature did not intend the enactment of section 709 to alter the existing 
practice of presuming a minor competent to undergo a wardship proceeding and imposing on the 
party claiming otherwise the burden of proving incompetency by a preponderance of the 
evidence. 

b. Policy 

The parties devote a sizable amount of their briefing to the policy considerations supporting their 
respective positions regarding the burden of proof that applies under section 709. The Attorney 
General argues, for example, that imposition of the burden of proof on a minor who claims 
incompetency comports with policy concerns because, like an adult criminal defendant, the 
minor and minor's counsel have superior access to information relevant to competency. (See 
People v. Medina, supra, 51 Cal.3d at p. 885 [concluding that Pen. Code, § 1369, subd. (f), does 
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not offend due process by imposing on defendant the burden of proving incompetency, in part, 
because defendant and defense counsel likely have better access to the relevant information].) 
Minor counters that once the juvenile court finds substantial evidence raising a doubt regarding 
the minor's competency and appoints an expert to evaluate the minor, the expert has the best 
access to the relevant information, which supports allocating the burden of proof to neither party. 
Minor and amicus curiae on his behalf argue, alternatively, that imposing on the prosecution the 
burden of proving competency by a preponderance of the evidence advances "the unique and 
important role that the juvenile justice system has in rehabilitating juveniles" and the policy of 
protecting the vulnerability of children, especially those regarding whom a court has found 
substantial evidence raising a doubt as to competency. 

*197 (4) We need not resolve the debate regarding the policies supporting allocation of the 
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burden of proof to one party or the other. Because we have concluded that section 709 did not 
effect a departure from the juvenile courts' application of the adult competency scheme's 
presumption of competency to minors in wardship proceedings, the policy arguments have been 
resolved by the Legislature. It necessarily follows from the presumption of competency that the 
burden of proving incompetency is borne by the party asserting it. As previously mentioned, 
although the adult competency scheme establishes a presumption of competency, it does not 
expressly allocate to any party the burden of proof at the competency hearing. We explained in 
People v. Rells, supra, 22 Cal.4th 860, that that statutory scheme's silence on this point is simply 
a function of the presumption of competency, which, in accordance with Evidence Code section 
606, "operates to impose the burden of proof on the party, if any, who claims that the defendant 
is mentally incompetent." (Rells, supra, at p. 867.) A presumption affecting the burden of proof 
is one that has been "established to implement some public policy other than to facilitate the 
determination of the particular action in which the presumption is applied...." (Evid. Code, § 
605.) It is well settled that the presumption of competency comes within the category of policy-
based evidentiary presumptions affecting the burden of proof. (Rells, supra, at p. 868.) Because 
the presumption of competency applies in a wardship proceeding, the party asserting 
incompetency bears the burden of proving the minor is incompetent to proceed. 

Amicus curiae for minor, the Office of the Public Defender, Sacramento County (Public 
Defender), argues that maintaining a presumption of competency, once there has been a prima 
facie showing that the minor is incompetent, is inconsistent with California's policy of presuming 
that a minor under the age of 14 years is incapable of committing a crime. Under Penal Code 
section 26, paragraph one, before a minor under the age of 14 years may be adjudged a ward of 
the juvenile court, the prosecution must prove by clear and convincing evidence that the minor 
"appreciated the wrongfulness of the charged conduct at the time it was committed." (In re 
Manuel L. (1994) 7 Cal.4th 229, 232 [27 Cal.Rptr.2d 2, 865 P.2d 718]; accord, People v. Cottone 
(2013) 57 Cal.4th 269, 280 [159 Cal.Rptr.3d 385, 303 P.3d 1163].) 

(5) We reject the Public Defender's argument for several reasons. First, although some of the 
same considerations may be relevant to both the question of competency to stand trial and the 
question of capacity to commit crime, these inquiries differ in their purpose and scope. (Timothy 
J., supra, 150 Cal.App.4th at p. 862.) 
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We observe, moreover, that any possible interplay between the presumption of competency and 
the presumption of incapacity is limited to cases involving minors under the age of 14 years. In 
such cases, the presumption of *198 competency arises only if the minor is subject to 
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adjudication under the juvenile law, that is, only after the prosecution has overcome the 
presumption of incapacity with clear and convincing proof that the minor knew the wrongfulness 
of his or her conduct. The presumption of competency presents no inconsistency with a 
presumption of incapacity that has been rebutted. 

B. Standard of review 

The other principal issue we address in this case concerns the standard by which an appellate 
court reviews a challenge to the sufficiency of the evidence supporting the juvenile court's 
determination in a competency proceeding under section 709. Minor argues for de novo review 
on appeal. The Attorney General maintains that the deferential substantial evidence review is 
appropriate here. As we explain, we agree with the Attorney General that the standard of review 
applicable in this case is the deferential substantial evidence test. 

1. Governing standard 

Decisions by this court have pointed to a verdict in a competency proceeding as an example of 
the type of "[m]ixed question[] of law and fact" to which a deferential standard of review is 
applied. (People v. Holmes (2004) 32 Cal.4th 432, 442 [9 Cal.Rptr.3d 678, 84 P.3d 366]; see 
People v. Cromer (2001) 24 Cal.4th 889, 895, 900 [103 Cal.Rptr.2d 23, 15 P.3d 243].) In so 
doing, we have drawn on the reasoning of Thompson v. Keohane (1995) 516 U.S. 99, 113-114 
[133 L.Ed.2d 383, 116 S.Ct. 457], which also pointed to such a determination as an example of a 
primarily fact-dependent issue that warrants deference in federal habeas corpus proceedings. 
(See 28 U.S.C. § 2254(d).) These precedents describe several factors that help distinguish lower 
court rulings that are reviewed deferentially from those that require independent review by the 
appellate court. First, deferential review is appropriate when the lower court's determination, as 
with a ruling on competency, is based upon its "`first-person vantage'" and, "to a significant 
extent, on `"first-hand observations made in open court,"' which that court itself is best 
positioned to interpret." (People v. Ault (2004) 33 Cal.4th 1250, 1267 [17 Cal.Rptr.3d 302, 95 
P.3d 523]; see People v. Cromer, supra, at p. 901; Thompson v. Keohane, supra, at p. 114.) 
Deferential review of a lower court's ruling such as the determination of competency is proper, 
moreover, because such a determination is an "individual-specific decision" that is "unlikely to 
have precedential value." (Thompson v. Keohane, supra, at p. 114.) When a legal rule "acquire[s] 
content only through application," independent review is indicated, as deference to the trial 
court's conclusions prevents the appellate court from carrying out its role to "maintain control of, 
and to clarify, the legal principles." (Ornelas v. United States (1996) 517 U.S. 690, *199 697 
[134 L.Ed.2d 911, 116 S.Ct. 1657]; see People v. Cromer, supra, at p. 896.) Deference is 
appropriate, however, when the lower court's determination is "highly individualized" (People v. 
Cromer, supra, at p. 901) and would not likely result in an appellate opinion elucidating rules of 
general applicability. (See Thompson v. Keohane, supra, at p. 114, fn. 14.) 

(6) We conclude that the deferential standard of review that applies to an adult criminal 
defendant's challenge to the sufficiency of the evidence supporting a verdict in a competency 
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determination (People v. Samuel (1981) 29 Cal.3d 489, 505 [174 Cal.Rptr. 684, 629 P.2d 485]; 
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People v. Marshall (1997) 15 Cal.4th 1, 31 [61 Cal.Rptr.2d 84, 931 P.2d 262]; People v. Frye 
(1998) 18 Cal.4th 894, 1004 [77 Cal.Rptr.2d 25, 959 P.2d 183]), likewise applies to a minor's 
challenge to the sufficiency of the evidence supporting a juvenile court's determination regarding 
competency under section 709. Like the trier of fact in an adult competency trial, the juvenile 
court often makes its determination by conducting an evidentiary hearing, observing first hand 
not only the testifying witnesses but also the minor's behavior and interactions with counsel. 

Amici curiae on minor's behalf, Youth Law Center and Pacific Juvenile Defender Center, argue 
in favor of de novo review. They assert that, unlike in adult court, where a jury may be called 
upon to weigh witness testimony, the juvenile courts decide the question of competency 
primarily on the documentary record of the minor's impairment and the expert's report, which 
renders deferential review unnecessary. Amici curiae provide no affirmative support, however, 
for their assertion that determinations in juvenile competency proceedings generally do not 
involve live testimony, and the case law seems to suggest otherwise. (See, e.g., In re Alejandro 
G. (2012) 205 Cal.App.4th 472, 476 [140 Cal.Rptr.3d 340] [both of the appointed experts who 
evaluated the minor prepared reports and testified at the hearing]; In re Christopher F. (2011) 
194 Cal.App.4th 462, 466 [123 Cal.Rptr.3d 516] [the expert repeated in court his conclusion that 
the minor was not competent to proceed].) In any event, a juvenile court's determination 
regarding competency, even if made in the absence of an evidentiary hearing, may be informed 
by the court's own observations of the minor's conduct in the courtroom generally, a vantage 
point deserving of deference on appeal. 

A juvenile court's determination regarding competency also is like a verdict in a competency 
proceeding involving an adult criminal defendant in that both involve an "individual-specific 
decision" that is "unlikely to have precedential value." (Thompson v. Keohane, supra, 516 U.S. at 
p. 114.) Guided by the same well-settled legal definition of competency, both the juvenile court 
and the trial court draw their conclusions based on an appraisal of the particular expert testimony 
by mental health professionals, courtroom *200 observations, and other testimonial and 
documentary evidence then before the court in the case. Neither determination involves the type 
of legal rule that acquires "`"meaning only through its application to the particular circumstances 
of a case,"'" such as the Fourth Amendment's doctrines of probable cause and reasonable 
suspicion, for which independent appellate review, rather than deferential review, is appropriate. 
(People v. Cromer, supra, 24 Cal.4th at p. 896.) 

Minor contends that independent review is nonetheless required for a juvenile court's 
determination regarding competency because of the importance of the constitutional right at 
stake and the consequences of an error by the juvenile court. As minor points out, a juvenile 
court's erroneous determination that the juvenile is competent could subject the juvenile to an 
adjudication while incompetent in violation of his or her due process right. The same 
constitutional considerations apply in adult proceedings, however, yet on appeal the deferential 
substantial evidence standard of review applies. 

2. Nature of the substantial evidence test for reviewing juvenile court determinations under 
section 709 
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We have concluded that an appellate court applies a deferential standard when reviewing a claim 
that the record does not support the juvenile court's determination in a competency proceeding. 
Some features of the so-called substantial evidence test will apply to all such challenges on 
appeal. For example, the appellate court evaluating a claim of insufficient evidence supporting a 
determination of competency defers to the juvenile court and therefore views the record in the 
light most favorable to the juvenile court's determination. (See People v. Samuel, supra, 29 
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Cal.3d at p. 505; People v. Marshall, supra, 15 Cal.4th at p. 31; People v. Frye, supra, 18 
Cal.4th at p. 1004.) 

There is, however, no single formulation of the substantial evidence test for all its applications. 
We observe that in the present matter, the evidence before the court consisted of Dr. Kojian's 
report and testimony, and the written materials on which he based his opinion that minor was not 
competent to stand trial. The prosecutor did not present any affirmative evidence of competency. 
Nor was he obligated to do so. As we have explained, under section 709, minor is presumed 
competent and had the burden of proving incompetency by a preponderance of the evidence. 
Even if the prosecution presents no evidence of competency, a juvenile court can properly 
determine that the minor is competent by reasonably rejecting the expert's opinion. This court 
has long observed that "`[t]he chief value of an expert's testimony in this field, as in all other 
fields, rests upon the material from which his opinion is fashioned and the reasoning by which 
he progresses from his material to *201 his conclusion.'" (People v. Samuel, supra, 29 Cal.3d at 
p. 498.) In a case such as this one, therefore, the inquiry on appeal is whether the weight and 
character of the evidence of incompetency was such that the juvenile court could not reasonably 
reject it. (See Samuel, supra, at pp. 498-506 [examining the facts on which the defense experts 
relied and the reasoning by which they arrived at their opinions to conclude that the jury could 
not reasonably have rejected the defense evidence of incompetence].) 

This court has used such a formulation of the substantial evidence test in two closely analogous 
decisions. The defendant in People v. Drew (1978) 22 Cal.3d 333 [149 Cal.Rptr. 275, 583 P.2d 
1318] had entered a plea of not guilty by reason of insanity, which he had the burden of proving 
by a preponderance of the evidence. At the sanity trial, both of the court-appointed psychiatrists 
concluded that the defendant was insane at the time of the crime, and the prosecution presented 
no evidence. (Id. at pp. 338-339, 350-351.) In addressing the defendant's claim that the jury's 
verdict of sanity was not supported by substantial evidence, we explained that under the 
circumstances of that case, the question on appeal was "whether the evidence contrary to that 
finding is of such weight and character that the jury could not reasonably reject it." (Id. at p. 
351.) The record supported the jury's verdict, we concluded, because the jury reasonably could 
have found that the psychiatrists failed to "present sufficient material and reasoning to justify" 
their opinions. (Id. at p. 351.) We pointed out, for example, that although both experts had 
diagnosed the defendant as suffering from latent schizophrenia that was characterized by 
assaultive behavior, neither expert explained why this diagnosis would lead to the conclusion 
that the defendant met the definition of insanity such that he did not understand that his assault 
on the police officer victim was wrong. (Id. at pp. 350-351.) 

A similar formulation of the substantial evidence test appears in People v. Coogler (1969) 71 
Cal.2d 153 [77 Cal.Rptr. 790, 454 P.2d 686]. The capital defendant in that case had presented a 
diminished capacity defense to a charge of first degree deliberate and premeditated murder. (See 
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Pen. Code, § 1127b.) At the guilt phase of trial, three mental health expert witnesses testified for 
the defense that the defendant suffered from a disassociation reaction brought on by mental 
illness at the time of the killings, and each expert expressed the opinion that the defendant could 
not have acted with premeditation and deliberation. (Coogler, supra, at pp. 162-165.) The 
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prosecution did not present any expert witnesses of its own. (Id. at p. 166.) The jury convicted 
the defendant of first degree murder and ultimately returned a verdict of death. On automatic 
appeal, the defendant argued that in light of his experts' testimony, the trial court erred by 
instructing the jury on first degree deliberate and premeditated murder. Reviewing the evidence 
presented in the case, this court held to the contrary that substantial evidence supported the 
court's instruction. We explained that a jury properly could reject the *202 experts' conclusions 
because of the material on which the experts relied. (Id. at pp. 166-167.) For example, we 
observed, a jury properly could reject the opinion of the psychiatrist who had relied upon the 
defendant's own description of previous behaviors and limited recollection of the crimes, but had 
failed to consider the police reports or preliminary hearing transcripts. (Id. at pp. 162, 167.) 

The Court of Appeal in the present matter applied a substantial evidence standard when 
reviewing the juvenile court's competency determination. It erred, however, when describing the 
contours of that standard. Quoting verbatim from the decision in In re Christopher F., supra, 194 
Cal.App.4th at page 471, footnote 6, the Court of Appeal characterized the applicable standard as 
a review of "`"the whole record to determine whether any rational trier of fact could have found 
the essential elements of the crime ... beyond a reasonable doubt,"'" stating further that "`"the 
record must disclose substantial evidence to support the verdict ... such that a reasonable trier of 
fact could find the defendant guilty beyond a reasonable doubt."'"4 

(7) It is evident from both the language of the above quoted standard, and the decision from 
which that language was drawn, that the Courts of Appeal in In re Christopher F. and the present 
matter were reciting the standard for reviewing a challenge to the sufficiency of the evidence 
supporting a verdict of guilt. (See In re Christopher F., supra, 194 Cal.App.4th at p. 471, fn. 6, 
quoting People v. Zamudio (2008) 43 Cal.4th 327, 357 [75 Cal.Rptr.3d 289, 181 P.3d 105] 
[which applied the quoted standard to the appellant's challenge to the sufficiency of the evidence 
supporting his robbery conviction].) A standard of review that inquires whether the record 
showed substantial evidence from which "a reasonable trier of fact could find the defendant 
guilty beyond a reasonable doubt" has no application in a challenge to the sufficiency of the 
evidence supporting a finding of competency, for either a juvenile or an adult criminal defendant. 
A competency determination does not constitute a finding that the allegations in a wardship 
petition are true, or that a defendant is guilty of a crime. (Centeno v. Superior Court (2004) 117 
Cal.App.4th 30, 43 [11 Cal.Rptr.3d 533] ["competency proceedings are civil *203 in nature and 
collateral to the determination of defendant's guilt and punishment"].) Nor does a competency 
                                                                 
4 The Court of Appeal stated as follows: "We review a juvenile court's finding of competence for substantial 
evidence. `The same standard governs our review of the sufficiency of evidence in juvenile cases as in adult criminal 
cases. "[W]e review the whole record to determine whether any rational trier of fact could have found the essential 
elements of the crime ... beyond a reasonable doubt. [Citation.] The record must disclose substantial evidence to 
support the verdict — i.e., evidence that is reasonable, credible, and of solid value — such that a reasonable trier of 
fact could find the defendant guilty beyond a reasonable doubt. [Citation.] In applying this test, we review the 
evidence in the light most favorable to the prosecution and presume in support of the judgment the existence of 
every fact the jury could reasonably have deduced from the evidence."' ([In re] Christopher F., supra, 194 
Cal.App.4th at p. 471, fn. 6.)" 
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determination involve proof beyond a reasonable doubt. (§ 709, subd. (c) [incompetence is 
proved by a preponderance of the evidence]; Pen. Code, § 1369, subd. (f) [same].) As explained 
above, the proper formulation of the substantial evidence test for reviewing a challenge to the 
sufficiency of the evidence supporting a juvenile court's competency determination in a case 
such as this one, in which the evidence before the court consists of the opinion of a qualified 
expert concluding that the minor is incompetent to proceed and the materials on which the expert 
relied, inquires whether the weight and character of the evidence of incompetency was such that 
the juvenile court could not reasonably reject it.
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5[ 

C. Application of the standard of review 

Under section 709, a minor is incompetent to proceed in a wardship adjudication "if he or she 
lacks sufficient present ability to consult with counsel and assist in preparing his or her defense 
with a reasonable degree of rational understanding, or lacks a rational as well as factual 
understanding, of the nature of the charges or proceedings against him or her." (§ 709, subd. (a).) 
We have concluded, ante, in part II.B., that an appellate court presented with a challenge to the 
sufficiency of the evidence supporting a juvenile court's competency determination in a case like 
this one — in which the only evidence before the court was the court-appointed expert's opinion 
that the minor was incompetent and the materials on which the expert relied — reviews the 
court's determination deferentially, evaluating the record in the light most favorable to the court's 
determination and upholding it if the appellate court concludes that the court could reasonably 
reject the evidence of incompetency. Applying that standard here, we conclude that the court 
could not reasonably have rejected Dr. Kojian's compelling, well-supported, and unequivocal 
opinion that minor was not competent to proceed to trial. 

1. Evidence before the juvenile court 

a. The expert's written report 

As previously mentioned, the court appointed forensic psychologist Haig J. Kojian, Ph.D., to 
evaluate minor's competency to stand trial. (See § 709, subd. (b).) In preparing his report, Dr. 
Kojian conducted a clinical interview with minor and spoke with minor's mother by telephone. 
He also reviewed minor's school records and the responding officers' detention reports in the 
present matter. Based on these sources, Dr. Kojian concluded that minor was not presently 
competent to stand trial. 

*204 Dr. Kojian's report first discusses the results of his mental status examination of minor. 
According to the report, minor's presentation appeared impaired and there was evidence of an 
altered thought process. Minor's speech and movements were slow and deliberate, and his gait 
was rigid. Moreover, his affect appeared incongruent with thought content. For example, he 
smiled for no reason and out of context. Dr. Kojian noted that minor stated several times that he 
was confused and repeatedly changed his responses to questions. He also told Dr. Kojian that he 
was depressed. 

                                                                 
5  We disapprove In re Christopher F., supra, 194 Cal.App.4th 462, to the extent its articulation of the standard of 
review is inconsistent with our opinion. 
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When Dr. Kojian indicated that he would like to administer some psychological tests, minor 
refused, saying, "I just don't feel I need to do this." Dr. Kojian ultimately managed to assess 
minor with an abbreviated version of the "Rey 15-Item Test" for ruling out malingering, to which 
minor responded appropriately. 

Dr. Kojian reported that minor was unable to provide any meaningful self-history. For example, 
although minor correctly reported he was living with his mother, stepfather, and stepsibling at 
the time he was detained, he also said that he had a good relationship with his parents. Minor 
denied using alcohol or drugs, which Dr. Kojian found unconvincing. He also denied being in 
special education classes, which contradicted school records. Although minor reported having 
been suspended from school once or twice, he could not remember why. 

At various points during the evaluation, minor told Dr. Kojian that he was "confused right now." 
Dr. Kojian reported that, when asked to elaborate, minor "wasn't making much sense." 
Specifically, minor indicated that his mother was confusing him and that he "didn't know her or 
her side of the story." Minor also stated, "Hard times ... problems." When asked to explain, 
minor indicated he had difficulty with talking, saying, "Just the language ... in school though" 
and "little problem." 

Dr. Kojian's telephone interview with minor's mother disclosed that, although minor had met 
developmental milestones on a timely basis, he had been diagnosed with "mental problems." 

Dr. Kojian devoted most of his report to the issues relevant to a finding of competency, 
specifically, whether minor is capable of consulting with counsel, assisting in his defense, and 
understanding the nature of the charges and the proceedings. (See § 709, subd. (a).) Minor's 
responses to Dr. Kojian's questions suggested to him that minor "was confused and didn't know 
what was going on." 

Some of minor's confusion concerned the reason for his detention. Specifically, when minor was 
asked why he was in custody he first stated it was for *205 "being on the porch," an apparent 
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reference to his being returned to juvenile detention for violating the terms of his home 
supervision program (HSP) release. (Minor was aware that he had been detained for several 
weeks, had been released on HSP, and was then returned to custody.) When Dr. Kojian clarified 
that he was asking about the original detention, minor indicated he was in custody for "not 
understanding," "for being confused," and "for his safety." In response to Dr. Kojian's suggestion 
that these were not crimes, minor said, "Disturbing the peace." 

Minor then offered another reason for his being in custody, stating that he had been detained 
because "it was thought he was using drugs," which he denied. When Dr. Kojian questioned 
minor further on the subject, minor indicated that a prior drug matter had been resolved "by me 
understanding it." Minor correctly identified the earlier drug case as a misdemeanor, and stated 
that misdemeanors were less serious than felonies "such as disturbing the peace." 

According to Dr. Kojian's report, minor correctly described some of the aspects of the legal 
proceedings against him but was confused about, or ignorant of, others. For example, minor 
knew that a misdemeanor is less serious than a felony, but he did not know the difference 

48



between a plea bargain and trial. Minor also expressed some confusion over whether or not he 
had an attorney. He did not know counsel's name and did not understand counsel's duty and 
function. Nor was he aware of the prosecutor's function. Minor did know that the judge "makes 
the decisions," but he did not know what types of decisions those were. He also understood being 
guilty meant he was "responsible," but he believed that the determination of guilt depended on 
"whether he attends school." 

When Dr. Kojian returned to the subject of the specific charges in the case, minor first indicated 
he was being charged with disturbing the peace, a crime different from those alleged in the 
wardship petition. In response to Dr. Kojian's suggestion that that was not the charge, minor said, 
"messing up my house," "playing with mom and dad," "for not being serious," and "for not going 
to school." Dr. Kojian hinted to minor that the charges involved a knife, prompting minor to 
offer various guesses, including "Me risking myself and not being serious?," "Me messing up?," 
and "For me being confused?" 

As previously mentioned, Dr. Kojian's assessment of minor's competency included information 
gleaned from the detention reports and minor's school records. He noted specifically minor's 
mother's statement to responding officers that minor recently had stopped taking his medication 
and that "with each episode he gets worse." He found significant a notation by one of the *206 
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officers that minor seemed to be having trouble understanding the questions posed to him and 
appeared "confused." Dr. Kojian also found useful information in what he referred to as minor's 
IEP (individualized education plan), for example, that minor had been receiving special 
education services due to a mood disorder. Written assessments by some of minor's teachers 
included comments such as "He acts like he is under the influence" and he "[does] not seem to 
know what is going on at all in school." 

Based upon his observations and assessment of minor, his interview with minor's mother, and his 
review of the identified records and reports, Dr. Kojian concluded that minor was impaired and 
that two underlying issues were causing minor's impairment. Specifically, he found that minor 
was both "clearly suffering from depression" and that minor's thinking and cognitive functioning 
was "clearly disrupted." Dr. Kojian acknowledged that because he did not administer any 
standardized tests to minor, he could not determine the etiology, or source, of the impaired 
cognitive functioning. He did not believe the impairment was developmental. Rather, he was of 
the view that minor either could be in the early stages of schizophrenia or other psychotic 
disease, or that he could be using more drugs or different drugs than earlier reported, which has 
resulted in organic impairment. 

In concluding remarks, Dr. Kojian wrote that "it appears from all accounts" that minor was not 
competent to stand trial at the present time. He found that minor was "legitimately confused" 
about what is occurring and that "in his current condition does not have the capacity to 
meaningfully and rationally cooperate with counsel to prepare a defense or to assist counsel in a 
meaningful and rational manner." In light of minor's confused and vacillating responses during 
the interview, Dr. Kojian also questioned whether he fully understood the nature of the 
proceedings against him. Dr. Kojian acknowledged that perhaps the charges against minor had 
been reduced to disturbing the peace. In his view, however, minor's statements, for example, his 
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assertion that his drug case had been resolved "because he, now, understands," suggest he is 
confused about the present charges and the proceedings. 

b. Expert's testimony at the competency hearing 

Minor's counsel offered to submit the question of minor's competency solely on the basis of Dr. 
Kojian's report, without an evidentiary hearing. The prosecutor indicated, however, that because 
Dr. Kojian had not administered any tests to minor, he wanted to question him in this regard. The 
court granted the prosecutor's request and held a hearing in late April 2012, at which Dr. Kojian 
was the only witness called to testify. Before questioning commenced, the court granted minor's 
counsel's request to take judicial *207 notice of two sets of documents in the case file, a 

19 

probation modification petition and the officers' detention reports. 

Dr. Kojian testified regarding his qualifications and the substance of his written report. He 
indicated that his forensic psychology practice spanned over 20 years, during which time he had 
evaluated thousands of juveniles. 

Much of Dr. Kojian's testimony echoed his written report, and he confirmed that he "had no 
doubt" minor had an "impairment of some sort." Regarding the sources of that impairment, he 
reiterated his observation that minor appeared to be depressed and his conclusion that minor's 
depression could be affecting his functioning. He noted in this regard that the medication minor 
had been prescribed, Abilify, is used to treat mood disorders. He also repeated his finding that 
minor's appearance, affect and vacillating responses to his questions, coupled with the statements 
by minor's teachers, parents, and the officers who detained him, suggested impaired cognitive 
functioning, and he reaffirmed his view that minor was "legitimately confused." Dr. Kojian 
testified, consistently with his report, that minor's difficulty explaining what he was being 
charged with, his erroneous explanations as to why he was in custody, and one responding 
officer's observation that the minor appeared confused, led him to believe minor could not 
consult with counsel and did not fully understand what was happening. 

At the hearing, Dr. Kojian described in more detail the records that he had reviewed in reaching 
his opinion that minor was incompetent. Specifically, he had examined the wardship petition, the 
detention reports, a May 2011 child guidance letter from minor's therapist, Arthur Montes, a 
licensed clinical social worker, and a January 2011 psychoeducational report by a school 
psychologist at minor's high school. According to Dr. Kojian, the school records presented a 
consistent theme that minor is very slow, his testing is low, and that "something is wrong with 
him." 

The prosecutor's questioning of Dr. Kojian focused mostly on whether minor's refusal to be 
tested affected Dr. Kojian's opinion that minor was incompetent. Dr. Kojian indicated that 
administering tests would not have changed his opinion. He stated, "If I wasn't 100 percent sure 
of my opinion I wouldn't have written it in my report the way I wrote it and signed my name." 
With regard to the issue of malingering, Dr. Kojian explained that a discrepancy between a 
minor's presentation and other information available to the evaluator, such as comments by 
parents and teachers, "raises a red flag that someone is `faking,'" but that no such discrepancy 
existed here. Dr. Kojian also testified that, in his view, minor did not seem to be malingering. He 
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indicated that he had given minor a brief, "malingering-type" test and that minor "didn't fire on 
any of those questions." 

*208 The prosecutor also questioned Dr. Kojian regarding the passage of time between 
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completion of his report in mid-April 2012, and his testimony at the late April hearing, asking 
whether it was possible minor could have regained competency during that nine-day period of 
time. Dr. Kojian explained that competency is not a static condition, and that if it seemed that 
minor was improving, he might need to be reevaluated. He expressed the view, however, that no 
doctor can say how a subject is on the particular day that the doctor testifies regarding an earlier 
assessment. When pressed by the prosecutor whether his opinion is that minor, as he was then 
sitting in the courtroom, was incompetent to stand trial, Dr. Kojian indicated that on the day he 
signed his report he was of the opinion that minor was incompetent but that he did not know 
what minor's functioning was on the day of the hearing. 

During closing argument by the parties, defense counsel recalled that the court had had to read 
the delinquency petition to minor "word by word." For his part, the prosecutor emphasized his 
concerns regarding Dr. Kojian's failure to administer any tests to minor and suggested the court 
appoint a second expert to evaluate him. 

c. Documentary evidence 

After hearing Dr. Kojian's testimony and closing argument by the parties, but before announcing 
its ruling, the court called a recess in order to review Dr. Kojian's written report and the two 
documents in the case file that it had agreed to judicially notice. One of the documents in the file 
was a February 2012 probation modification petition recommending the termination of wardship 
jurisdiction over minor that stemmed from an incident in 2010. The modification petition 
included several attachments, one of which was a March 2011 psychoeducational report by the 
school psychologist at minor's high school that was prepared in connection with a "manifestation 
determination," which Dr. Kojian had relied upon in forming his opinion. That report is 
summarized below. 

The purpose of a manifestation determination is to decide whether the misbehavior of a special 
education student with an IEP is related to his or her disability. If it is determined that the 
student's violation of school rules is a manifestation of the disability, the student is entitled under 
state and federal law to special disciplinary rules for students with disabilities. (See Ed. Code, § 
48915.5; 20 U.S.C. § 1415(k).) The psychoeducational report at issue here indicated that minor 
had been a special education student since 2006 and was then receiving services in the "mild to 
moderate" program. 

The report covered a number of topics, including minor's medical and educational history, 
observations by minor's teachers, the results of various *209 standardized assessments of minor 
conducted in January 2011, and an analysis of whether the assessment results or other 
information established that minor met the eligibility requirements for certain specified 
disabilities that would entitle minor to additional special education services. 
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With regard to minor's medical history, the report indicated that he had been diagnosed with a 
mood disorder for which he was being treated by Arthur Montes. The report concluded that 
minor met the special education eligibility criteria for disability under the category of "other 
health impairment" because his diagnosed mood disorder was adversely affecting his educational 
performance. 

The report's discussion of minor's educational history indicated he had excessive unexcused 
absences and had earned very few units toward graduation. It also showed a fairly lengthy 
disciplinary record, including an incident that occurred about seven weeks before the 
manifestation determination report, in which minor was found to be under the influence of 
marijuana and in possession of a Prozac pill. In connection with that incident, he was arrested for 
possessing a prescription drug without the prescription and released to his mother. The behavior 
that appears to have triggered the manifestation determination report occurred six weeks later, 
when minor was suspended for five days after receiving from another student a backpack 
containing two stolen cellular telephones. 

The report included questionnaire results and comments by many of minor's teachers. Several 
teachers indicated minor was quiet, inattentive, and unproductive. His "auto-tech" teacher 
remarked that at times minor showed some mechanical interest but "seems lost ... most of the 
time." Minor's English teacher reported that minor "acts like he is under the influence" and "does 
not seem to know what is going on at all in school." 

In summarizing the standardized assessment results, the report indicated that although minor 
scored in the average range in visual processing of information, he fell within the "low" or "very 
low" range in numerous, if not most, other areas. His overall intellectual ability, for example, 
was very low, as was his comprehension, long-term retrieval, processing speed, and short-term 
memory. 

Although the report indicated that minor met the special education eligibility criteria for 
disability under the category of "other health impairment," it showed he did not meet eligibility 
criteria under any other category, including "special learning disability," "speech and language 
impaired," and "intellectually disabled." 

The report ultimately found that the behavior at issue was a manifestation of minor's disability 
and concluded that his low cognitive and comprehension *210 skills "can make it difficult for 
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him to process the differences between right and wrong" and that "he can be easily influenced to 
do wrong." The report indicated that its assessment would be reviewed by the IEP team and used 
to determine appropriate placement and services for minor. 

The second document attached to the probation modification petition was a May 2011 letter from 
minor's therapist, Arthur Montes. The purpose of Montes's letter was to request an "intake 
assessment" to determine if minor had a developmental disability. Referring to the manifestation 
determination's psychoeducational report as an "I.E.P.," Montes pointed to its findings regarding 
minor's subaverage intellectual functioning and extremely low cognitive and comprehension 
skills as grounds justifying an intake assessment. 
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2. The court's ruling 

The court began its ruling by describing the evidence it had considered in making its 
determination. Specifically, the court indicated it had considered Dr. Kojian's testimony and 
written report, the detention reports, and the probation modification petition, which included the 
manifestation determination's psychoeducational report and the letter from therapist Arthur 
Montes. The court observed that it was not obligated to adopt Dr. Kojian's opinion that minor 
was incompetent to proceed. It found instead that minor was competent and had failed to sustain 
his burden of showing otherwise by a preponderance of the evidence. 

The court took a short recess after announcing its ruling and then went back on the record to 
briefly explain the grounds on which it had reached its decision. With regard to the documentary 
evidence, the court indicated it had disregarded Montes's opinion that minor was 
developmentally delayed because that opinion was simply a "piggyback" of the manifestation 
determination report, which, the court observed, was not "a full determination of what was 
needed for the I.E.P." The court noted that school personnel were "still going to be in the process 
of determining appropriate placement and services." 

The court remarked that Dr. Kojian "appeared ... to have extensive experience" but it nonetheless 
rejected his opinion that minor was unable to assist his counsel. The court explained that it 
reached that conclusion, in part, because Dr. Kojian "was not able to fully determine whether 
there was malingering and was unable to complete the [`Rey 15-Item Test']." 

The court also was unpersuaded by Dr. Kojian's conclusion that minor's statements during the 
interview indicated confusion. The court found to the *211 contrary that minor's characterization 
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of the charges against him were appropriate responses given that minor had been released on 
HSP but failed to comply with its conditions, and in light of what minor allegedly had done. In 
the court's view, "messing up my house and not going to school ... at least was alleged to have 
been the genesis of what ended up in the charged offenses." The court observed furthermore that 
minor knew that a misdemeanor was less serious than a felony and understood, correctly, that an 
earlier offense involving possession of drugs at school had been taken care of. 

The other reason cited by the court for rejecting Dr. Kojian's opinion was that the manifestation 
determination report had not "completely relied" on the "I.E.P. testing" in reaching its 
conclusion. Specifically, the court found it significant that the report's author believed minor's 
"cognitive and adaptive delays may have been drug induced" and noted that testing carried out in 
2009 did not indicate the same cognitive and adaptive delays shown by the more recent testing. 

3. The court could not reasonably reject the expert's conclusion that minor was not competent 
to proceed 

We have concluded that an appellate court evaluating a challenge to the sufficiency of the 
evidence supporting a determination of competency under section 709 views the record in the 
light most favorable to the finding and, in a case like the present matter, asks whether the weight 
and character of the evidence of incompetency is such that the juvenile court could not 
reasonably reject it. Applying this formulation of the substantial evidence test here, we conclude 
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that the court could not reasonably have rejected Dr. Kojian's opinion that minor was not 
competent to stand trial. 

The juvenile court could not reasonably call into question the material on which Dr. Kojian 
based his opinion that minor was not competent to proceed. The expert's evaluation of minor 
included an assessment of minor's appearance, affect and speech, and a comprehensive interview 
covering various aspects of minor's background, the reasons for minor's detention, and minor's 
understanding of his present situation. Dr. Kojian interviewed minor's mother regarding minor's 
mental health history, and reviewed statements by teachers and responding officers regarding 
minor's behavior in school and at the time of his arrest, respectively. He also examined school 
records, which included minor's disciplinary history, his grades, and the results of recent 
standardized testing for cognitive functioning, intellectual ability, and other skills. Nothing in the 
record suggested that Dr. Kojian's evaluation had overlooked a significant indicator of 
competency. And nothing indicates that his inquiry focused on something other than the correct 
*212 competency standard, namely, minor's present ability to assist counsel in preparing a 
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defense and a rational understanding of the charges and proceedings. 

We observe furthermore that Dr. Kojian expressed little reservation regarding his opinion that 
minor was incompetent. The Attorney General points to certain testimony to suggest Dr. Kojian's 
opinion was tenuous. Read in context, however, Dr. Kojian's statement that he "believed to a 
reasonable degree of psychological certainty that [his] opinion was probably correct" and that "it 
appears ... that this young man is not competent to stand trial at this time" demonstrated an 
attempt to express his opinion within professional parameters, and not to suggest any 
reservations in his views. (Cf. People v. Marshall, supra, 15 Cal.4th at p. 32 [expert admitted his 
opinion that the defendant was incompetent "lacked `a level of reasonable medical certainty'"].) 

(8) One of the court's principal reasons for rejecting Dr. Kojian's opinion was that the expert had 
not "fully determine[d]" whether minor was malingering and "was unable to complete" the Rey 
15-Item Test. On this record, however, the expert's inability to administer a standardized test for 
malingering did not undermine the reasoning by which he arrived at his opinion. Although the 
prosecutor questioned Dr. Kojian at length regarding his failure to administer the Rey 15-Item 
Test for malingering, Dr. Kojian concluded that minor was not malingering and stated he was 
"100 percent sure" of his opinion notwithstanding minor's refusal to be assessed with objective 
measures. As he explained, a discrepancy between a minor's presentation during the evaluation 
and other information available to the evaluator, such as comments by parents and teachers, 
could suggest the minor is faking his or her responses, but no such discrepancy existed in the 
present case. Dr. Kojian also indicated that he had given minor a brief malingering-type test and 
that minor "didn't fire" on any of the questions. This court has long recognized that an expert is 
"entitled to base his opinion on observations of, and statements made by, the patient during a 
routine psychological interview." (People v. Stoll (1989) 49 Cal.3d 1136, 1155 [265 Cal.Rptr. 
111, 783 P.2d 698].) We observe that in assessing the strength of an expert's opinion, a juvenile 
court properly may take into account a minor's refusal to be tested with objective measures. On 
the record presented here, however, the court could not reasonably point to Dr. Kojian's inability 
to administer a complete standardized test for malingering as a reason on which to reject the 
expert's opinion that minor was not competent to stand trial. 
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In rejecting Dr. Kojian's opinion, the court also pointed to certain statements by minor that, in the 
court's view, contradicted Dr. Kojian's conclusion *213 that minor was confused. The identified 
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responses were limited and incomplete, however, and did not provide a reasonable basis on 
which to reject the expert's opinion. 

Minor was aware generally that a misdemeanor was less serious than a felony, that a judge 
makes decisions, and that being guilty means he is "responsible." The record also shows that 
when the arresting officer gave minor his Miranda advisements at the time of his arrest (Miranda 
v. Arizona (1966) 384 U.S. 436 [16 L.Ed.2d 694, 86 S.Ct. 1602]), minor invoked his right to 
silence. But most of minor's answers to Dr. Kojian's questions reflected ignorance of, or 
confusion regarding, many of the significant features of a juvenile adjudication. For example, 
minor could not describe the functions of defense counsel and the prosecutor, the differences 
between a plea bargain and a trial, and the types of decisions that are made by a juvenile court 
judge. Minor also was uncertain he was being represented by counsel and he believed the 
determination of his guilt depended on "whether he attends school." 

Admittedly, some of minor's curious answers as to why he was in custody were explainable. His 
initial answer that he was in custody for "being on my porch" was understandable in light of the 
fact he originally was allowed to live at home pending the competency hearing but was returned 
to juvenile detention 10 days later for violating the conditions of his release pursuant to the HSP, 
presumably by going outside the residence. And minor's statement that he was being charged 
with "messing up my house" and "not going to school" arguably was an accurate reflection of 
some of the factual underpinnings of the charges against him, as the court pointed out. But Dr. 
Kojian's report and testimony indicated that, from the outset, minor seemed to misunderstand 
what was meant by a criminal charge. During the interview, when told that "being confused" and 
"not understanding" were not crimes, minor said he was being charged with disturbing the peace. 
And when informed by Dr. Kojian that that crime was not the charge, minor again described the 
charges in vague, factual terms. Most significantly, as Dr. Kojian observed, minor exhibited no 
awareness of the most important facts underlying the charges, namely, that he allegedly had 
threatened family members with a knife. On this record, the court could not reasonably reject the 
expert's opinion on the basis of isolated statements suggesting minor understood some features of 
a juvenile proceeding generally, or on the ground that minor's confusion in some respects could 
be explained. 

Nor were any of the other grounds offered by the juvenile court a reasonable basis for rejecting 
the expert's opinion that minor was incompetent. The court found that evidence of a possible link 
between minor's drug use and his significant intellectual and adaptive deficits called into 
question *214 Dr. Kojian's opinion. Specifically, the court emphasized the portion of the 
manifestation determination report indicating (1) that minor's significant cognitive and adaptive 
delays shown by the most recent testing "may have been drug induced" and (2) that the results of 
earlier assessments showed minor's scores in those areas fell within average ranges. Our 
examination of the report, however, discloses that this cited evidence concerned the question of 
the minor's eligibility for special education services based on "intellectual disability," a disability 
category formerly referred to as mental retardation. To qualify for special education services 
under that category it must be shown that the student's significant deficits in intellectual 
functioning and adaptive behavior "manifested during the developmental period." (Cal. Code 
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Regs., tit. 5, § 3030, subd. (b)(6); see Ed. Code, § 56026, subd. (a).) The school psychologist 
who authored the report expressed the view that minor's current, significant deficits in 
intellectual and adaptive functioning adversely affected his educational performance. But she 
concluded nonetheless that minor did not meet the eligibility criteria for intellectual disability 
because minor's deficits appeared to have been drug induced and, according to prior testing, had 
not arisen during the developmental period. 

This evidence was not inconsistent with, nor did it contradict, Dr. Kojian's opinion because his 
conclusions regarding the conditions causing minor's incompetence were not based on a finding 
of intellectual or developmental disability. Rather, Dr. Kojian's report to the court expressly 
stated that one of the causes of minor's incompetency, the impairment of his cognitive 
functioning, did not appear to be developmental in nature. And to the extent the evidence cited 
by the juvenile court was relevant to the question of minor's competency, it supported, rather 
than refuted, Dr. Kojian's opinion. Dr. Kojian had indicated that he found two underlying causes 
of minor's incompetency, a mood disorder and an impairment in minor's cognitive functioning. 
As to the latter condition, Dr. Kojian believed the impairment was attributable to one of two 
sources — either a serious, emerging mental disease such as schizophrenia, or extensive drug use 
that had led to organic deficits. That the manifestation determination report attributed minor's 
recently assessed cognitive delays to his use of drugs further bolstered one of Dr. Kojian's 
theories regarding the etiology of minor's impaired thinking. 

None of the other reasons given by the court when explaining why it declined to accept Dr. 
Kojian's opinion were relevant to an assessment of the materials and reasoning used by Dr. 
Kojian in reaching his conclusion that minor was incompetent. For example, the court indicated 
it had rejected the belief by Montes, minor's therapist, that minor had a developmental delay 
because that opinion simply "piggyback[ed]" on the information provided in the manifestation 
determination report. But Dr. Kojian, consistent with the court's view of Montes's opinion, had 
expressed the opinion that minor's *215 incompetency was caused, not by any developmental 
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disability or delay, but rather by either a mood disorder or substantial impairments in his thought 
and cognitive functioning. 

One final reason for rejecting Dr. Kojian's opinion mentioned by the court was that the 
manifestation determination report was not a "full" IEP, and that appropriate placement and 
services for minor had yet to be determined. Even assuming that these points constitute a valid 
criticism of the material on which Dr. Kojian based his conclusions, the court could not 
reasonably have relied on them to reject the expert's opinion. The manifestation determination 
report stated that minor had been diagnosed with a mood disorder. This diagnosis, however, was 
consistent with similar information Dr. Kojian gleaned from other sources. For example, minor 
himself had indicated that he was depressed, and Dr. Kojian had learned from the initial 
detention report that minor was taking Abilify, which he knew is typically used for the treatment 
of mood disorders. Dr. Kojian's report also referenced the portion of the manifestation 
determination report in which minor's teachers remarked that he seemed confused and impaired. 
He did so, however, as further support for his own observations of minor's mental status and 
apparent confusion during the in-person interview. Notably, Dr. Kojian did not rely on the 
manifestation determination report's summary of the 2011 standardized testing results, which 
showed significant intellectual and cognitive deficits, as a basis for concluding that minor's 
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cognitive functioning was impaired. Instead, Dr. Kojian acknowledged that because of minor's 
refusal to be tested during the evaluation, he was unable to pinpoint the cause of that impairment. 
Given Dr. Kojian's minimal reliance on the manifestation determination report in reaching his 
conclusions, the court's stated concerns regarding the adequacy of that material did not justify the 
rejection of Dr. Kojian's opinion. 

In arguing that the court reasonably could reject the evidence of incompetency, the Attorney 
General points to Dr. Kojian's testimony "admitting" that his opinion, although accurate on the 
day he signed his report, might not reflect minor's mental state on the day of the hearing. We are 
not persuaded that this line of questioning undermined Dr. Kojian's opinion. An expert's written 
report necessarily precedes his or her testimony at the competency hearing. On this record, it is 
speculative that the time between the completion of the report and the date of the hearing renders 
the expert's opinion stale. Significantly, there was nothing in the record suggesting minor's 
mental status had improved in the nine days between the date of Dr. Kojian's report and the 
hearing. We note moreover that the court did not reference the cited testimony when explaining 
the reasons for rejecting Dr. Kojian's opinion. 

The court correctly observed that it was not obligated to accept an expert's opinion of 
incompetency. This court's decisions have long recognized the *216 propriety of rejecting even 
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unanimous expert opinion, such as when, for example, the experts were unfamiliar with the 
evidence that would tend to explain the defendant's behavior (People v. Marks (2003) 31 Cal.4th, 
197, 219 [2 Cal.Rptr.3d 252, 72 P.3d 1222]), when the experts' opinions were based solely on a 
brief interview with the defendant (People v. Marshall, supra, 15 Cal.4th at p. 32), and when the 
experts' opinions regarding the defendant's incompetency were tenuous (Ibid.). Similarly, in In re 
Alejandro G., supra, 205 Cal.App.4th 472, 480-481, the Court of Appeal agreed with the 
juvenile court that the court was under no obligation to accept the experts' opinions that the 
minor was incompetent. In that case, one of the experts found the minor "`close to being 
competent'" and "`capable of understanding the proceedings,'" while the other expert had 
evaluated the minor's understanding of the proceedings by asking him questions pertaining to 
procedures applicable to adult criminal trials, not juvenile adjudications. As previously 
discussed, however, neither Dr. Kojian's evaluation of minor nor his opinion suffered from 
similar infirmities. 

(9) Amicus curiae National Center for Youth Law has argued that, because of the highly 
complex nature of juvenile competency proceedings, juvenile courts should defer to the opinion 
of the court-appointed expert unless there is a clear reason not to do so. We reject the proposition 
that a court should defer to the opinion of an expert. "`To hold otherwise would be in effect to 
substitute a trial by "experts" for a trial by [the finder of fact]....' [Citation.]" (People v. Samuel, 
supra, 29 Cal.3d at p. 498.) We recognize at the same time, however, that although an expert's 
opinion is not determinative of the question of competency, such an opinion holds special 
significance in the juvenile competency setting, as contemplated by the Legislature. (See In re 
John Z. (2014) 223 Cal.App.4th 1046, 1058 [167 Cal.Rptr.3d 811] [the reports and testimony of 
experts who have evaluated the minor for competency are clearly intended to play a central role 
in the competency determination under § 709].) Under section 709, the juvenile court must 
appoint an expert, specially qualified in the field of child development, when there is substantial 
evidence raising a doubt regarding the minor's competency. (§ 709, subds. (b), (c).) The statutory 
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scheme therefore contemplates the court will make its determination whether a minor is 
competent or incompetent with the expert's specialized knowledge and views in mind. On the 
record presented in this case, the court's rejection of the expert's opinion was made in the absence 
of disagreement among qualified experts. When, as here, the expert concludes that the minor is 
incompetent but the juvenile court finds flaws in the expert's methodology and reasoning, the 
court should consider appointing a second expert to inform the court's view that the first expert's 
opinion is inadequate. We observe that in the present case, when the prosecutor expressed 
concerns with the expert's failure to administer standardized tests, he suggested that the court 
appoint a second expert to evaluate minor. 

*217 (10) For the reasons discussed above, we conclude that on the record before us in this case, 
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the juvenile court could not reasonably have rejected the expert's opinion that minor was not 
competent to proceed. 

III. DISPOSITION 

Because the Court of Appeal found that the juvenile court's reasons for declining to accept the 
expert's opinion were supported by substantial evidence in the record and affirmed the judgment, 
the Court of Appeal's judgment is reversed. 

Werdegar, J., Corrigan, J., Liu, J., Cuéllar, J., and Kruger, J., concurred. 

CHIN, J., Dissenting. 

I agree with the majority that, under Welfare and Institutions Code section 709,1 a minor is 
presumed competent and bears the burden of proving otherwise by a preponderance of the 
evidence. However, under the deferential standard of appellate review that applies in light of this 
conclusion, I would affirm the juvenile court's finding that R.V. was competent. I therefore 
dissent. 

1. The Standard of Review

The standard of appellate review that applies here follows from (1) the majority's conclusion, 
with which I agree, that R.V. bore the burden of proving incompetency by a preponderance of 
the evidence, and (2) the juvenile court's finding that R.V. failed to sustain that burden.

In evaluating the sufficiency of the evidence on appeal, appellate courts generally apply the 
familiar substantial evidence test. Under that test, an appellate court must view the evidence in 
the light most favorable to the court's judgment, giving it the benefit of every reasonable 
inference and resolving all conflicts in its favor. (Bickel v. City of Piedmont (1997) 16 Cal.4th
1040, 1053 [68 Cal.Rptr.2d 758, 946 P.2d 427].) The appellate court must "presume every fact in 
support of the judgment the trier of fact could have reasonably deduced from the evidence. 
[Citation.] If the circumstances reasonably justify the trier of fact's findings, reversal of the 
judgment is not warranted simply because the circumstances might also reasonably be reconciled 

                                                                 
1  All further unlabeled statutory references are to the Welfare and Institutions Code. 

58



28 

with a contrary finding. [Citation.] `A reviewing court neither reweighs evidence nor reevaluates 
a witness's credibility.' [Citation.]" (People v. Albillar (2010) 51 Cal.4th 47, 60 [119 Cal.Rptr.3d 
415, 244 P.3d 1062].)

However, as our courts of appeal have explained, where, as here, the trier of fact has found that 
the party with the burden of proof did not carry that *218 burden, "it is misleading to 
characterize the failure-of-proof issue as whether substantial evidence supports the judgment. 
This follows because such a characterization is conceptually one that allows an attack on (1) the 
evidence supporting the party who had no burden of proof, and (2) the trier of fact's unassailable 
conclusion that the party with the burden did not prove one or more elements of the case 
[citations]. [¶] Thus, where the issue on appeal turns on a failure of proof at trial, the question for 
a reviewing court becomes whether the evidence compels a finding in favor of the appellant as a 
matter of law. [Citations.] Specifically, the question becomes whether the appellant's evidence 
was (1) `uncontradicted and unimpeached' and (2) `of such a character and weight as to leave no 
room for a judicial determination that it was insufficient to support a finding.' [Citation.]" (In re 
I.W. (2009) 180 Cal.App.4th 1517, 1528 [103 Cal.Rptr.3d 538]; see Meister v. Mensinger (2014) 
230 Cal.App.4th 381, 395 [178 Cal.Rptr.3d 604]; Dreyer's Grand Ice Cream, Inc. v. County of 
Kern (2013) 218 Cal.App.4th 828, 838 [159 Cal.Rptr.3d 832] [same]; Valero v. Board of 
Retirement of Tulare County Employees' Assn. (2012) 205 Cal.App.4th 960, 966 [141 
Cal.Rptr.3d 103]; Shaw v. County of Santa Cruz (2008) 170 Cal.App.4th 229, 279 [88 
Cal.Rptr.3d 186] [same]; Caron v. Andrew (1955) 133 Cal.App.2d 402, 409 [284 P.2d 544].) 

Notably, these appellate decisions relied on our decision in Roesch v. De Mota (1944) 24 Cal.2d 
563 [150 P.2d 422]. There, after explaining that the trial court had found that the plaintiffs had 
failed to sustain their burden of proving a certain fact by a preponderance of the evidence, we 
stated: "The problem here is not whether the appellants on the issue ... failed to prove their case 
by a preponderance of the evidence. That was a question for the trial court and it was resolved 
against them. The question for this court to determine is whether the evidence compelled the trial 
court to find in their favor on that issue. These appellants contend that the testimony of [their 
witness] was uncontroverted and that it required a finding in their favor. It may be assumed that 
his testimony was uncontradicted and unimpeached, but it would not necessarily follow that it 
was of such a character and weight as to leave no room for a judicial determination that it was 
insufficient to support a finding in favor...." of the appellants. (Id. at pp. 570-571, italics added.) 

The same rules apply where the evidence consists of expert opinion. It is well established that a 
trier of fact is "not automatically required to render a verdict [that] conforms to ... expert 
opinion," even if "unanimous." (People v. Drew (1978) 22 Cal.3d 333, 350 [149 Cal.Rptr. 275, 
583 P.2d 1318]; see People v. Samuel (1981) 29 Cal.3d 489, 498 [174 Cal.Rptr. 684, 629 P.2d 
485] [trier of fact "is not required to accept at face value a unanimity of expert opinion"].) "To 
hold otherwise would be in effect to substitute a trial by `experts' for a trial by jury...." (People v. 
Wolff (1964), 61 Cal.2d 795, 811 *219 [40 Cal.Rptr. 271, 394 P.2d 959].) As we have explained, 
"[t]he value of an expert's opinion depends upon the quality of the material on which the opinion 
is based and the reasoning used to arrive at the conclusion." (People v. Marshall (1997) 15 
Cal.4th 1, 31-32 [61 Cal.Rptr.2d 84, 931 P.2d 262].) In other words, "`[e]xpert evidence is really 
an argument of an expert to the court, and is valuable only in regard to the proof of the facts and 
the validity of the reasons advanced for the conclusions.'" (People v. Bassett (1968) 69 Cal.2d 
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122, 141 [70 Cal.Rptr. 193, 443 P.2d 777].) Thus, as a general rule, the trier of fact remains free 
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to reject even uncontradicted expert testimony after considering the expert's opinion, reasons, 
qualifications, and credibility, so long as it does not act arbitrarily. (People v. McDonald (1984) 
37 Cal.3d 351, 371 [208 Cal.Rptr. 236, 690 P.2d 709]; People v. Johnson (1992) 3 Cal.4th 1183, 
1231-1232 [14 Cal.Rptr.2d 702, 842 P.2d 1]; Foreman & Clark Corp. v. Fallon (1971) 3 Cal.3d 
875, 890 [92 Cal.Rptr. 162, 479 P.2d 362].) The trier of fact's decision in this regard is binding 
on an appellate court unless the trier of fact could not, in light of the record, reasonably reject the 
expert's testimony. (Samuel, supra, at p. 506; Drew, supra, at pp. 350-351.) Under the preceding 
authorities, the questions here are whether the juvenile court could not have reasonably rejected 
Dr. Kojian's opinion and whether the weight and character of the evidence compelled the court to 
find that R.V. had sustained his burden to show incompetency. 

2. The Evidence Does Not Compel a Finding of Incompetence. 

According to the majority, reversal is necessary because the juvenile court could not reasonably 
have rejected the opinion of forensic psychologist Haig J. Kojian that R.V. was not competent to 
proceed. For reasons that follow, I disagree. 

Under the two prongs of section 709, subdivision (a), it was R.V.'s burden to prove by a 
preponderance of evidence that he lacked either "sufficient present ability to consult with counsel 
and assist in preparing his ... defense with a reasonable degree of rational understanding," or "a 
rational as well as factual understanding, of the nature of the charges or proceedings against 
him." Regarding the latter prong, in the "Opinion" section of his written report, Dr. Kojian 
expressed not a firm conclusion, but uncertainty, stating that he "question[ed] whether [R.V.] 
fully knows or understands what is occurring." (Italics added.) He based his uncertainty on the 
various statements R.V. had made about the reason for his detention. In his report, after setting 
forth those statements, Dr. Kojian stated: "It appeared to me that [R.V.] was confused and didn't 
know what was going on." However, the juvenile court *220 disagreed with Dr. Kojian's 
reasoning, explaining: "Given the statements that the minor had said to Dr. Kojian and Dr. 
Kojian interpreted them as confusion, but knowing that the minor had been released on [the 
home supervision program], and also knowing what the minor had allegedly done, and [that 
each] of his responses were appropriate, such as messing up my house and not going to school, 
because he had refused to go to school, which appeared to have been allegedly the — at least 
was alleged to have been the genesis of what ended up in the charged offenses." Viewing the 
evidence in the light most favorable to the court's decision, and giving that decision the benefit of 
every reasonable inference and resolving all conflicts in its favor, I cannot find that the court 
unreasonably rejected Dr. Kojian's interpretation. 

Moreover, Dr. Kojian's testimony at the competency hearing regarding this prong was at least as 
equivocal as the statements in his report, if not more so. When directly asked whether R.V. 
"lack[ed] a rational [as] well as factual understanding of the nature of the charges and 
proceedings against him," Dr. Kojian did not reply with a clear or unqualified "yes." Instead, he 
replied, "I think it is limited, yes." Dr. Kojian's testimony that R.V. had a "limited" 
understanding did not compel the juvenile court to find that R.V. had proved by a preponderance 
of the evidence that he "lack[ed]" the requisite understanding, which is the standard under 
section 709, subdivision (a). 

60



Indeed, parts of Dr. Kojian's report affirmatively supported the conclusion that R.V. possessed 
the requisite understanding. The report observed that R.V. "knew, in general, the meanings of 
guilty or not guilty," that the former "means he is responsible" and the latter means he "could be 
released home," that "the court makes a decision," and that "misdemeanors are less serious than 
felonies." The juvenile court expressly mentioned the last of these observations in explaining 
why it did not accept Dr. Kojian's opinion. Moreover, the record also shows that when advised of 
his rights upon his arrest, R.V. invoked his right to silence. Viewing the evidence in the light 
most favorable to the court's decision, giving that decision the benefit of every reasonable 
inference and resolving all conflicts in its favor, the weight and character of Dr. Kojian's opinion 
was not such that the juvenile court acted unreasonably in finding that R.V. failed to sustain his 
burden of proof on the second prong of section 709, subdivision (a). 

The majority acknowledges that R.V. invoked his right to silence after being advised of his 
rights, that he was aware generally that a misdemeanor was less serious than a felony, that a 
judge makes decisions, and that being guilty means he is "`responsible.'" (Maj. opn., ante, at p. 
213.) The majority *221 also "[a]dmit[s]" that "some of" R.V.'s statements about the reasons for 
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his detention were "explainable," "understandable," and, "as the [juvenile] court pointed out," an 
"arguably ... accurate reflection of some of the factual underpinnings of the charges against him." 
(Maj. opn., ante, at p. 213.) The majority nevertheless declares that R.V.'s statements failed to 
"provide a reasonable basis" for rejecting Dr. Kojian's opinion because they "were limited and 
incomplete." (Maj. opn., ante, at p. 213.) According to the majority, "most of" R.V.'s statements 
"reflected ignorance of, or confusion regarding, many of the significant features of a juvenile 
adjudication," including the functions of defense counsel and the prosecutor, the differences 
between a plea bargain and a trial, and the types of decisions that a juvenile court judge makes. 
(Maj. opn., ante, at p. 213.) The majority also asserts that, according to Dr. Kojian's report and 
testimony, R.V. "seemed to misunderstand what was meant by a criminal charge" and "exhibited 
no awareness of the most important facts underlying the charges." (Ibid.) "On this record," the 
majority declares, R.V.'s statements "suggesting" that he "understood some features of a juvenile 
proceeding generally" and was not confused about what as happening did not provide a 
reasonable basis for questioning Dr. Kojian's opinion. (Ibid.) 

For several reasons, I disagree with the majority's analysis. First, as explained above, insofar as 
the record shows that Dr. Kojian based his opinion regarding R.V.'s confusion on statements 
that, as the majority "[a]dmit[s]," were "explainable," "understandable," and an "arguably ... 
accurate reflection of some of the factual underpinnings of the charges against" R.V. (maj. opn., 
ante, at p. 213), the juvenile court could reasonably question Dr. Kojian's reasoning. Second, for 
reasons explained above, the juvenile court could reasonably conclude that Dr. Kojian's opinion 
regarding R.V.'s confusion was far more equivocal and uncertain than the majority suggests. As 
noted earlier, in the "Opinion" section of his report, Dr. Kojian stated that he "question[ed] 
whether [R.V.] fully knows or understands what is occurring." At trial, Dr. Kojian testified, not 
that R.V. lacked the requisite understanding, but that he had a "limited" understanding of the 
nature of the charges and proceedings against him. Third, although, as the majority notes, R.V. 
told Dr. Kojian he did not know what a judge makes decisions about or what "the duty and 
function of the DA" are, the majority fails to note that R.V. also told Dr. Kojian that he had 
"never thought" about the first question and "had never had the time to think about" the second. 
Given this explanation, the juvenile court could have reasonably questioned whether R.V.'s 
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asserted lack of knowledge about certain legal matters, notwithstanding his understanding of 
other legal matters, indicated confusion and incompetence. Fourth, and finally, the majority's 
explanation for concluding that the statements in the record showing R.V.'s understanding of the 
legal process are too *222 "limited and incomplete" to sustain the juvenile court's decision (maj. 
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opn., ante, at pp. 212-213) is inconsistent with the applicable standard of review, which requires 
us to view the evidence in the light most favorable to the juvenile court's judgment, to give that 
judgment the benefit of every reasonable inference, and to resolve all conflicts in its favor. 
Applying this standard, and in light of the preceding discussion, I do not agree that the juvenile 
court, which itself had the opportunity to observe R.V., acted unreasonably in rejecting Dr. 
Kojian's opinion. 

Regarding the first prong of section 709, subdivision (a), Dr. Kojian stated in his written report: 
"I ... believe that in his current condition [R.V.] doesn't have the capacity to meaningfully or 
rationally cooperate with counsel in the preparation of a defense, or to assist counsel in a 
meaningful or rational manner." At the hearing, the juvenile court explained that it did "not 
accept" Dr. Kojian's opinion on this issue "partly because the doctor was not able to fully 
determine whether there was malingering and was unable to complete the Rey ... test" for 
malingering. Significantly, Dr. Kojian's report itself provided a basis for the juvenile court's 
reliance on this consideration in rejecting Dr. Kojian's opinion; the report noted five separate 
times that R.V. "refused to take any tests," and characterized this refusal as "[u]nfortnate[]" four 
of those times. As specifically relevant to the malingering issue, Dr. Kojian stated in his report: 
"I tried a few times to get him to comply [with my request for testing] but he refused noting `I 
just don't feel I have to do this.' I, even, asked him if he wouldn't mind taking just one, little test 
(I was trying to give him the REY 15-item to rule out malingering) but he refused." After 
responding to a few "basic items," R.V. "refused to answer any other questions and said `I'm not 
going to say anything else. I am just trying to get help.'" If Dr. Kojian believed that R.V.'s refusal 
to take any tests was significant — and it is clear from the statements in his report that he did — 
then surely the juvenile court did not act unreasonably in also finding it significant. (See maj. 
opn., ante, at p. 212.) 

The majority's explanation for finding otherwise is unpersuasive. (Maj. opn., ante, at pp. 185-
186.) According to the majority, Dr. Kojian stated during his testimony that "he was `100 percent 
sure' of his opinion" that R.V. was not malingering "notwithstanding" R.V.'s refusal to submit to 
testing. (Maj. opn., ante, at p. 212.) However, the record indicates that this statement related, not 
to R.V.'s refusal to take a test for malingering or to Dr. Kojian's opinion on that subject, but to 
R.V.'s refusal to take "any cognitive function test." Later, in expounding on what made him 
believe that R.V. "flunked" the statutory competency test, Dr. Kojian stated rather equivocally, 
"It didn't seem to me that [R.V.] was attempting to malinger his impairment." At the *223 end of 
the direct examination, when asked specifically about malingering, Dr. Kojian again equivocally 
responded, "it didn't seem to me to be malingering." More broadly, notwithstanding the 
statement the majority cites, Dr. Kojian later expressed notably less certainty about his opinion 
regarding R.V.'s competence, indicating that, "to a reasonable degree of psychological certainty," 
it was "probably correct." To be sure, the majority's "context[ual]" reading of the equivocation in 
Dr. Kojian's remarks — that it "demonstrated an attempt to express his opinion within 
professional parameters," rather than "any reservations in his views" (maj. opn., ante, at p. 212) 
— is plausible. But the question here is not how we, as an appellate court, interpret Dr. Kojian's 
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remarks de novo on a cold record, but whether the contrary interpretation of a juvenile court that 
actually saw Dr. Kojian testify and observed R.V. in person is unreasonable. In my view, the 
statements the majority cites do not establish that the juvenile court acted unreasonably in 
considering a factor that Dr. Kojian himself expressly noted numerous times in his report — 
R.V.'s "unfortunate[]" refusal to submit to testing. 

Moreover, in other respects, Dr. Kojian's report and testimony furnished affirmative support for 
the juvenile court's assessment of Dr. Kojian's opinion regarding R.V.'s ability to assist counsel. 
At the outset, the report stated that, after being told of the interview's purpose and receiving 
various advisements — that the interview was nonconfidential and voluntary and that a report 
would be sent to the court for use "in the current matter" — R.V. "noted that he understood the 
scope and intent of testing and volunteered to be interviewed." According to the report, R.V.'s 
"grooming and hygiene were intact," and he "was, largely, oriented and knew the day, date and 
location." R.V. told Dr. Kojian that "[h]e was involved in counseling and did find it to be 
helpful." R.V.'s mother told Dr. Kojian that R.V. "was able to meet developmental milestones on 
a timely basis." As previously noted, the report observed that R.V. "knew, in general, the 
meanings of guilty or not guilty," that the former "means he is `responsible'" and the latter means 
he "could be released home," that "the court makes a decision," and that "misdemeanors are less 
serious than felonies." In a section entitled "Conclusion and Opinion," the report stated that 
R.V.'s "thinking appeared to be impaired" (italics added), but then immediately explained that 
R.V. "[u]nfortunately ... [had] refused to take any tests" that would provide "objective measures" 
of his functioning and had been "rather disinterested in answering questions." It also explained 
that R.V.'s apparent cognitive issue did not "appear" to be "developmental in nature" and might 
have resulted from drug use. 

At the hearing, Dr. Kojian stated that he did not know whether R.V. was "intellectually 
impaired." When asked whether R.V. was "cognitively impaired," Dr. Kojian responded 
equivocally: "My assessment of him was that *224 there was some type of cognitive process 
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going on that did appear to be evidence for some type of cognitive impairment." Dr. Kojian later 
testified that if R.V.'s cognitive issue was "substance induced in nature, then it might self-
correct," that "you don't need to do anything except sit around and wait," and that "nobody 
knows" how long it would take for the effect of the drugs to "wear off." The district attorney 
followed up by asking whether R.V. "could be better" than he had been "16 days earlier" at the 
time of the interview. Dr. Kojian first responded, "You're correctly pointing out that competency 
isn't a static variable ..., so it changes." After stating his opinion that R.V. was not competent 
"[o]n the day" of the interview or the day the report was signed, Dr. Kojian then noted that he 
was not responsible for the 16-day gap between the interview and the competency hearing, and 
stated, "No doctor can tell how an individual is ... on the day that they testify on [an] assessment 
that they conducted." The district attorney then explained that he was asking about the time gap 
because Dr. Kojian had answered "no" when earlier asked at the hearing whether, in his opinion, 
R.V., "sitting here right now, was ... competent." Dr. Kojian, after reiterating his opinion that 
R.V. was not competent on the day the report was signed, stated: "I don't know what his 
functioning is as he sits here today." 

In summary, the record shows considerable equivocation regarding Dr. Kojian's opinion, 
contains affirmative indications of competence, reveals justifications for questioning Dr. Kojian's 
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reasoning process, and offers a case-specific reason for questioning the effect on Dr. Kojian's 
assessment of the 16-day gap between the interview and the competency hearing. Of course, as 
the majority's discussion demonstrates, there was evidence that could reasonably have led the 
juvenile court to accept Dr. Kojian's opinion. Indeed, based on that evidence, were I making the 
competency determination de novo, like the majority, I might very well find Dr. Kojian's opinion 
sufficient to sustain R.V.'s burden of proof. But, giving proper deference to the juvenile court's 
decision — viewing the evidence in the light most favorable to the court's decision, giving that 
decision the benefit of every reasonable inference, and resolving all conflicts in its favor — I 
cannot find that the court acted unreasonably in rejecting Dr. Kojian's opinion or that the 
evidence was of such weight and character as to compel a finding of incompetence.
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*225 Finally, for two reasons, I do not agree with the majority that expert opinion "holds special 
significance in the juvenile competency setting," or that a juvenile court, upon finding "flaws" in 
the "methodology and reasoning" of an expert who finds the minor to be incompetent, "should 
consider appointing a second expert to inform [its] view that the first expert's opinion is 
inadequate." (Maj. opn., ante, at p. 216.) First, I see no statutory basis for either statement. 
Regarding the latter, the majority cites no supporting authority of any kind. Regarding the 
former, the majority observes that section 709 requires a juvenile court to "appoint an expert, 
specially qualified in the field of child development, when there is substantial evidence raising a 
doubt regarding the minor's competency." (Ibid.) However, in adult criminal cases, the Penal 
Code requires a court to appoint an expert — sometimes two — if it "has a doubt about the 
mental competency of a defendant" (People v. Pokovich (2006) 39 Cal.4th 1240, 1245 [48 
Cal.Rptr.3d 158, 141 P.3d 267]), yet expert testimony holds no special significance in such 
cases. It is true that section 709, subdivision (b), specifies that the expert appointed in a juvenile 
case "shall have expertise in child and adolescent development, and training in the forensic 
evaluation of juveniles, and shall be familiar with competency standards and accepted criteria 
used in evaluating competence." But nothing about that mere specification of expertise confers 
"special significance" on an expert's opinion in juvenile cases. (Maj. opn., ante, at p. 216.) The 
majority also cites In re John Z. (2014) 223 Cal.App.4th 1046 [167 Cal.Rptr.3d 811] (maj. opn., 
ante, at p. 216), but that decision holds only that a juvenile court unsatisfied with an appointed 
expert's written report may not make a competency determination without first holding "a formal 
competency hearing at which [the expert can] testify concerning his [or her] report" (In re John 
Z., at p. 1058).3 Here, of course, the juvenile court held such a hearing and made its decision only 
after listening to Dr. Kojian's testimony. 

Second, the majority's statements appear to conflict with well-established principles that the 
majority expressly reaffirms earlier in the same paragraph: a juvenile court need not "defer to the 
opinion of an expert" and "an expert's opinion is not determinative of the question of 

                                                                 
2  The majority appears to lose sight of the applicable standard of review in proclaiming itself to be 
"[un]persuaded" that Dr. Kojian's opinion was "undermined" by the exchange about the 16-day gap between the 
interview and the hearing. (Maj. opn., ante, at p. 215.) Under that standard of review, the relevant question is 
whether, in light of the testimony, the juvenile court could not reasonably consider this gap as one factor in 
determining the weight of Dr. Kojian's opinion. As already explained, on the record here, considering that gap 
would not be unreasonable. 
3  Another option, the court stated, was for the juvenile court to have waited for the report of another expert it had 
appointed after expressing dissatisfaction with the first report. (In re John Z., supra, 223 Cal.App.4th at p. 1058.) 
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competency...." (Maj. opn., ante, at p. 216.) In the context of these well-established principles, 
what does it mean to say that an expert's opinion has "special significance"? (Ibid.) How does a 
juvenile court factor this undefined term into its analysis? Why must a court that reasonably 
declines to defer to the expert's opinion because of a flawed methodology or reasoning consider 
*226 appointing another expert to inform its view of the first expert's opinion? Does such a court 
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err if it does not appoint a second expert? In short, the majority's statements, in addition to being 
without statutory basis, will create confusion and uncertainty for juvenile courts. 

For the foregoing reasons, I dissent. 
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OPINION 

HAMLIN, J. 

Tanya S. appeals from the judgment declaring her five-year-old son, R.S. (the minor), free from 
her custody and control (Civ. Code, § 232, subd. (a)(6))1 and appointing Donald H. and Debra H. 
(hereafter petitioners) as guardians of the minor (§ 239). Petitioners filed the petition to free the 
minor from Tanya's custody and control. In it they alleged that Tanya was and would remain 
incapable of supporting or controlling the minor because of mental deficiency or mental illness. 

Tanya urges on appeal that the judgment terminating her parental rights should be reversed 
because the trial court failed to make the required finding that immediate termination was the 
least detrimental alternative to protect the interests of the minor. Additionally, Tanya contends 
(1) the trial court's findings and judgment are not supported by clear and convincing evidence, 
(2) both she and the minor were denied effective assistance of counsel, and (3) the trial court 

                                                                 
1  All further statutory references are to the Civil Code unless otherwise stated. 
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should have appointed a guardian ad litem for her. We agree that the trial court's failure to find 
that immediate termination of the parental relationship was the least detrimental alternative 
available to protect the welfare of the minor mandates reversal of that portion of the judgment 
which terminates Tanya's parental rights. We reject Tanya's other contentions and affirm the 
judgment in all other respects.

FACTUAL AND PROCEDURAL BACKGROUND 

The minor was born to Tanya on February 2, 1980. His birth certificate indicates Tanya declined 
to identify the minor's father. 

*954 During the first two years of the minor's life, Tanya, who suffers from a mild degree of 
mental retardation due to brain lesions suffered as a child, was intermittently involved with 
Central Valley Regional Center (CVRC) in Visalia. That agency tested the minor and concluded 
he was growing and developing normally. He was getting good care and attention and was not 
considered developmentally disabled. 

From January to December of 1982 Tanya shared living quarters with two different women. 
Both of them dominated and exploited Tanya, who tends to be a dependent personality. In 
December Tanya and Jean Gildez, with whom she was living, arranged to place the minor in day 
care at the First Assembly Baptist Church. When the minor started preschool in January 1983, he 
was not toilet trained and was observed by his teachers to be somewhat withdrawn and unwilling 
to interact with other children. The teachers described the minor as immature and behind 
developmentally. Based primarily on the minor's lack of toilet training, the school insisted that 
the minor be withdrawn in April 1983. 

At Gildez' urging, Tanya gave the minor to petitioners soon after he was withdrawn from school. 
Tanya signed guardianship papers, and petitioners understood adoption papers were to be 
forwarded to them by Attorney Mike Duncan. However, the guardianship papers were 
incorrectly completed and were never filed; no adoption papers were ever prepared. Nonetheless, 
around May 1, 1983, petitioners returned to their home in Oregon and took the minor with them. 

Almost immediately Tanya began to regret her decision to give up the minor. After she left the 
residence she shared with Gildez, CVRC placed Tanya into a program to aid her in developing 
independent living skills. CVRC emphasized to Tanya that her best, if not only, chance to 
recover her son was to gain necessary independent living skills so that she could provide for him. 
Tanya did well in this program until Gildez reentered the picture because Gildez had decided 
petitioners should not have custody of the minor but instead he should be returned to Tanya. As a 
result of Gildez' letter writing and other forms of harassment, Tanya terminated her participation 
in the program and her involvement with CVRC. 

Although petitioners had been advised that Tanya wanted her son returned to her, they filed a 
petition for guardianship and a petition to terminate Tanya's parental rights on September 6, 
1983. Based on a motion by petitioners, the court appointed two psychiatrists to examine Tanya 
to determine whether she was at that time or would become capable of caring for the minor. 
Counsel for petitioners and counsel for Tanya stipulated that the doctors' reports could be 
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received in evidence without requiring the doctors *955 to appear in court, but each party 
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reserved the right to call either or both of the doctors to testify. The trial court appointed the 
District Attorney of Tulare County to represent the minor. It also held a hearing in October 1983 
on temporary placement of the minor and ordered that the minor remain in petitioners' custody 
pending further hearing and that Tanya have a three-hour visit with the minor. 

Soon after the hearing on temporary placement, Tanya's private counsel moved to be relieved 
because Tanya had lost confidence in her and would no longer cooperate. The trial court granted 
that motion and appointed the Public Defender of Tulare County to represent Tanya. About two 
and one-half months later the trial court considered petitioners' petitions for guardianship of the 
minor and to terminate Tanya's parental rights. At the conclusion of the trial on both petitions the 
trial court found "clear and convincing evidence that there is a severe problem of dependency on 
the part of Tanya." It further found that there was evidence Tanya had been offered help by way 
of programs and classes to develop parenting skills and she did not follow through, that the 
evidence presented was sufficient to sustain the petition, and that it would be detrimental to 
remove the minor from the present home. The court then granted the section 232 petition and the 
petition for appointment of petitioners as guardians of the minor. It directed that adoption 
proceedings should take place in Oregon, where petitioners resided. The trial court filed detailed 
written findings and judgment on January 30, 1984. 

DISCUSSION 

I. Failure to Make a Necessary Finding. 

At the time the instant petition was filed, section 232, subdivision (a)(6), provided in pertinent 
part: "(a) An action may be brought for the purpose of having any child under the age of 18 years 
declared free from the custody and control of either or both of his parents when the child comes 
within any of the following descriptions: 

".... .... .... .... .... .... . 

"(6) Whose parent or parents are, and will remain incapable of supporting or controlling the child 
in a proper manner because of mental deficiency or mental illness, if there is testimony to this 
effect from two physicians and surgeons each of whom must have been certified either by the 
American Board of Psychiatry and Neurology or under Section 6750 of the Welfare and 
Institutions Code or licensed psychologists who have a doctoral degree *956 in psychology and 
at least five years of postgraduate experience in the diagnosis and treatment of emotional and 
mental disorders.... 

"The parent or parents shall be cited to be present at the hearing, and if the parent or parents have 
no attorney, the court shall appoint an attorney or attorneys to represent the parent or parents and 
fix the compensation to be paid by the county for such services, if the court determines the parent 
or parents are not financially able to employ counsel." 

Subdivision (6) was added to section 232, subdivision (a), by amendment in 1967. No legislative 
history is available except the restricted Governor's chapter bill file which contains two letters. 
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The first, from Senator George Danielson, the author of the bill, states in part, "This amendment 
was carried by me at the request of the Adoption Agencies and is intended to fill a gap which 
will permit a Court, under proper safeguards, to declare a child free of the custody of parents 
who are severely afflicted with mental deficiency or mental illness. This is necessary in order 
that an adoption can be completed." The second letter, from James V. Lowry, M.D., Director of 
Mental Hygiene of the State Health and Welfare Agency, includes a statement of the purpose of 
the bill: "This bill is apparently designed to cover a situation where the parent is not committed 
to a state hospital, but is hospitalized under a Short-Doyle program or similar operation. This 
would provide local machinery that presently exists for the state hospital situation." 

(1) In In re Carmaleta B. (1978) 21 Cal.3d 482, 490 [146 Cal. Rptr. 623, 579 P.2d 514], the 
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California Supreme Court stated, "Mentally ill persons under section 232 have been judicially 
defined as those persons `(a) [w]ho are of such mental condition that they are in need of 
supervision, treatment, care or restraint' or `(b) [w]ho are of such mental condition that they are 
dangerous to themselves or to the person or property of others ...' [Citations omitted.]" The 
Supreme Court declined to liberalize this definition of mental illness to facilitate termination of 
parental rights, relying in part upon "the proposition that family rights, both the parent's and the 
child's rights, should not be vulnerable to a too easy finding of mental illness. Indeed, the 
strictness of this definition of mental illness has acted as a safeguard to protect the primacy of the 
family." (Id., at p. 491; see also this court's opinion in In re Mark K. (1984) 159 Cal. App.3d 94, 
106 [205 Cal. Rptr. 393].) 

(2) In In re Angelia P. (1981) 28 Cal.3d 908 [171 Cal. Rptr. 637, 623 P.2d 198], the Supreme 
Court considered the possibly conflicting interests which surface in a proceeding to terminate the 
parental relationship, a relationship described as "biological in nature and most personal in 
form." *957 (Id., at p. 916.) While affirming that the right to parent is a fundamental one which 
should be "`disturbed only in extreme cases of persons acting in a fashion incompatible with 
parenthood' [citations omitted]" (ibid.), the court also recognized that the parenting right is not 
absolute and may be forced to yield to rights inherent in the child. "More recently the primacy of 
another consideration [than the traditional parental right or preference doctrine] has evolved in 
the reasoning of courts, legislatures and commentators which have focused on the child's well-
being, seeking to ascertain the `best interest' of and the `least detrimental alternative to the child.' 
Our Legislature's concern is manifest in its direction that the statutes concerning the termination 
of parental rights `shall be liberally construed to serve and protect the interests and welfare of the 
child.' (§ 232.5; [further citations omitted].)" (Ibid.) The Supreme Court then concluded "that 
findings under any subdivision of section 232 must be made on the basis of clear and convincing 
evidence. Such a test is fully consistent with the goal of section 232 to provide `the fullest 
opportunity to the parents for exercise of their rights not inconsistent with the ultimate best 
interests of the child' [citation omitted] ..." (Id., at p. 919.) Clear and convincing evidence 
"requires a finding of high probability.... [It requires] that the evidence be `"so clear as to leave 
no substantial doubt"; "sufficiently strong to command the unhesitating assent of every 
reasonable mind."' [Citation omitted.]" (Ibid.) 

(3) The Supreme Court's recognition in In re Angelia P., supra, that a trial court, in terminating 
parental rights, must consider the least detrimental alternative to the child is consistent with the 
opinion of this court in In re David B. (1979) 91 Cal. App.3d 184 [154 Cal. Rptr. 63]. In that 
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case, this court upheld the validity of section 232, subdivision (a)(6), against a challenge that it 
denied a mother substantive due process "... provided two conditions are met by clear and 
convincing proof: (1) that the mental deficiency or illness is settled in that it will continue for an 
indefinite period of time in the future regardless of medical treatment available to the parent; and 
(2) that the immediate severance of the parental relationship is the least detrimental alternative 
available to protect the welfare of the child. Where these two conditions are met, the parental 
relationship may be severed constitutionally without proof of actual harm to the child and 
without further medical treatment of [the parent]." (In re David B., supra, at p. 192, italics 
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omitted.) (4) In the instant case the trial court did not make the required finding that immediate 
termination of the parental relationship was the least detrimental alternative available to protect 
the welfare of the child. This failure mandates reversal of the trial court's order pursuant to In re 
Angelia P., supra, 28 Cal.3d 908, and In re David B., supra, 91 Cal. App.3d 184. (See also this 
court's opinion in In re Mark K., supra, 159 Cal. App.3d 94, 107-108.) 

*958 As to the necessary finding, based on clear and convincing evidence, "that the immediate 
severance of the parental relationship is the least detrimental alternative available to protect the 
welfare of the child" (In re David B., supra, 91 Cal. App.3d at p. 196), this court weighed the 
parental interest in rehabilitating and thus preserving the parent-child relationship against the 
interest of the child in a secure environment, recognizing potential detriment to the child when 
that security is suspended and alternatives to severance of the parental relationship are explored: 
"In this regard, the judge must carefully explore all reasonable alternatives to severing the parent 
relationship such as child protective services and temporary foster home care pending efforts to 
rehabilitate the parent. These alternatives should be employed unless they would result in serious 
psychological harm to the child. However, if the court determines that available medical and 
social resources are inadequate to rehabilitate the parent to a level where he or she will be able to 
assume responsibility for the child, then it becomes inimical to the child's welfare to delay efforts 
to seek permanent adoptive placement.... [T]he termination of the parental right should also be 
looked at from the child's viewpoint. `The consensus of expert opinion holds that it is most 
important to avoid multiple placements for children between six months and three years of age. 
Each additional placement may retard the development and may impair their ability to form 
lasting attachments.' [Citation omitted.] The avoidance of lasting psychological harm to the child 
is the compelling state interest behind prompt severance of the parental relationship. Once the 
court has determined that there are no reasonable alternatives, severance can be justified as 
necessary to achieve that compelling state interest." (Ibid.) 

In determining whether the trial court in In re David B., supra, 91 Cal. App.3d 184 had 
adequately investigated reasonable alternatives to severing the parental relationship, this court 
stated: "... It is well recognized that before the parental relationship may be permanently severed, 
the trial court should consider the availability of less severe alternatives designed to keep the 
family intact. [Citations omitted.] Each county welfare department is required by Welfare and 
Institutions Code sections 16500-16511 to provide a systematic program of child protective 
services, defined as `public social services which supplement, or substitute for, parental care and 
supervision....' [Citations omitted.] 

"Although the county welfare department did not offer child protective services to appellant prior 
to filing the petition to free David from her custody, its failure to offer these services does not 
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automatically preclude the trial court from severing the parental relationship. [Citations omitted.] 
Where the welfare department fails to offer such services, the trial court has discretion to decide 
whether to order the services prior to terminating the *959 parental relationship [citation 
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omitted]. In making that decision, the trial court should consider the following: `whether there 
were mitigating circumstances for the department's failure to consider or offer the services, 
whether the parent or parents were otherwise eligible and qualified to receive them, whether the 
furnishing of such services would have been appropriate in the first instance and, if so, whether 
they could offer a solution to the problems presently at hand, and whether the best interests of the 
child would be seriously jeopardized if the proceedings were delayed unduly.' [Citation 
omitted.]" (Id., at pp. 198-199.) 

In the instant case the trial court made the following remarks: "Now can the Court conclude that 
it would be likely that training would be effective to help [Tanya] under section 232a(6). 

"Of course had there been — had this proceeding been under this section, had this been a normal 
foster care situation, there would have been this sort of help proferred [sic], but in fact the Court 
believes that the evidence shows that this kind of help was offered even though it wasn't that — 
it was made available to her through CVRC, and she never followed through with it, she's been 
incapable of following through with it. 

"And the Court doesn't know, you know, the Court does not believe that good wishes are 
sufficient. 

"You have to show the ability and desire to stay with something, and she does not seem to be 
able to throw off her dependency on the persons with whom she involves herself to complete any 
independent program of learning the appropriate skills to understand both and to provide for both 
the physical and mental needs of the child." 

Counsel for petitioners urges that these remarks are sufficient to show the trial court implicitly 
found that immediate termination of Tanya's parental rights was the least detrimental alternative 
available. We disagree. Under section 232, subdivision (a)(6), it is necessary that the trial court 
determine not only that the parent is incapable of supporting and controlling the child at the time 
of the hearing but must also find the parent will remain incapable of supporting and controlling 
the child in the future. This is a finding required by the statute itself and is distinct in kind, not 
just in degree, from the judicially required finding that severance of the parental relationship is 
the least detrimental alternative available. Thus the trial court's remarks seem reasonably 
addressed to Tanya's future incapacity, particularly in light of the absence of the express finding 
required regarding the least detrimental alternative. 

*960 More significantly, however, the record before this court does not support the trial court's 
determination that Tanya consistently failed to follow through on programs made available for 
her assistance. Petitioners presented testimony of Leonard Hacker of the department of 
rehabilitation concerning three contacts Tanya made with his department in 1978 and 1979. 
Hacker testified she had never followed through with those contacts, but more importantly he 
testified she had had no contact with his agency since 1979. That was a date prior to the birth of 
her son and also prior to her involvement with CVRC. Fred Barr, program manager of CVRC in 
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Visalia, testified that his agency had provided various services to Tanya over the four to five 
years she had been a client of the agency, during some of which time her case was on "inactive" 
status. The services were not necessarily direct services until "the time that she made the request 
for residential care services which would be a special service that we would purchase." Those 
services resulted in Tanya's placement at a residential care facility in June 1983, after the minor 
had been removed to Oregon by petitioners. The records of CVRC concerning Tanya are a part 
of the record, and the case notes of Ed Martin and Patrick Whalen strongly suggest that Tanya's 
departure from the residential care facility and her resultant "failure to complete" that program 
for the development of independent living skills was due in large part, if not exclusively, to the 
machinations of Jean Gildez. Those case notes suggest that Tanya's progress in the residential 
care facility was more than satisfactory prior to the reentry of Gildez into the picture. 

The record also reveals that Michael Phillipe, a social worker with child protective services in 
Visalia who had been involved with Tanya because of her son, testified that "[s]he remained in 
counseling, was attending her adult education, and as to the vocational — vocational training, 
which was through Regional Center to my knowledge, she dropped out of that program." The 
vocational training referred to was the residential care facility discussed above. Also before this 
court are Tanya's records from Visalia Community Counseling Service where Tanya was 
"readmitted" to counseling in July 1982 and continued on a regular program of counseling 
through August 1983. 

Admittedly, Tanya's withdrawal from the residential care facility was not in her best interests and 
was probably ill advised given her stated desire to regain custody of her son. However, in light of 
Tanya's mild mental retardation and obvious problems in coping, plus her inordinate dependency 
on Jean Gildez, it isn't surprising that she withdrew from this program at a time when she was 
obviously suffering a great deal of frustration in her efforts to regain her child. Thus, the trial 
court's observation that "good wishes" are not enough must be considered in light of the evidence 
presented which established much more than good intentions to achieve a better *961 and more 
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independent life for herself, and possibly for her son. We note that Michael Phillipe of child 
protective services testified that, although his involvement with Tanya had terminated when her 
son was no longer in her custody, child protective services would again be available to Tanya if 
her son were restored to her. Fred Barr testified that the services of CVRC would also be 
available to Tanya upon request. 

The absence of an express finding that termination of Tanya's parental rights was the least 
detrimental alternative available to protect the welfare of the minor would not require us to 
reverse this judgment if we could satisfy ourselves from the record that the trial court adequately 
explored less detrimental alternatives than immediate severance. We cannot. Although it is 
discretionary with the trial court to order further services, there is nothing to indicate the 
discretion was even exercised here. That is in contrast to In re Angelia P., supra, 28 Cal.3d 908, 
where the Supreme Court stated in part, "Here the trial court properly considered alternatives and 
was fully free to decide that termination was appropriate. Angelia had been in foster care for 
almost four years, yet her parents, after having rejected an earlier return, requested an even 
further delay until some uncertain future date when, if all went well, Angelia could be returned to 
them." (Id., at p. 923.) 
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Similar factors were considered by this court in In re Susan M. (1975) 53 Cal. App.3d 300, 312 
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[125 Cal. Rptr. 707], including the mother's three-year absence from California rendering her 
unable to receive child protective services from the welfare department, the mother's mental and 
other problems, the absence of any indication of a strong maternal interest in the child, and a 
four-year interval between the child's declaration as a dependent child of the juvenile court and 
the institution of termination proceedings to permit adoption by the foster parents of those four 
years. 

In In re Heidi T. (1978) 87 Cal. App.3d 864 [151 Cal. Rptr. 263] the mother suffered from a 
chronic form of schizophrenia which rendered her "incapable of providing either emotional 
support or proper parental control for the two children." (Id., at p. 873.) The mother's lack of 
motivation due to this chronic mental illness offered little likelihood of success in a referral to 
child protective services; thus, there was no abuse of discretion in failing to order such services. 
(Id., at p. 874.) Similarly, the severity of the mother's mental illness in In re David B., supra, 91 
Cal. App.3d 184 could not be adequately provided for through the available social service 
agencies, based upon the testimony of the directors of those agencies. 

In contrast, in In re Michael G. (1983) 147 Cal. App.3d 56 [194 Cal. Rptr. 745], which is, 
significantly, a case dealing with developmental disabilities *962 as opposed to severe and 
chronic mental illness, the appellate court affirmed a decision of the trial court refusing to 
terminate parental rights and stated in part, "However, the evidence also disclosed that Michael's 
parents, despite their parenting limitations, love their child, and have consistently expressed an 
interest in his welfare. There was a bonding of parent and child during Michael's early years 
when he was in the custody of his parents. In his present foster home situation, Michael is 
permitted periodic visits with his parents, and nothing in the record indicates such visits are 
detrimental to Michael. Most important, there was expert testimony that placement of Michael in 
an appropriate foster home could provide him both with the consistency of parenting that he 
needs and the opportunity to maintain a relationship with his natural parents." (Id., at p. 61.) 

We note that in In re Michael G., supra, the foster parents did not desire to adopt the child, and 
this lack of immediate prospect for adoption did enter into the trial court's decision that 
termination of parental rights would not be in the minor's best interests. However, Michael 
Phillipe testified in this case that he had strongly recommended to Tanya that she consider Tulare 
County's "Fost-Adopt" program in which the minor would be made a ward of the juvenile court 
and placed in foster care in Tulare County while Tanya attempted to gain the appropriate 
parenting skills. Although Tanya rejected this suggestion and proceeded with her wishes to place 
the minor with petitioners (apparently at the insistence of Jean Gildez), the instant case does not 
reflect the long-term foster care and the documented inability, based on mental illness, to 
maintain a parent-child relationship which characterized the decisions, like In re Angelia P., 
summarized above. 

Under these circumstances it is not possible for this court to remedy the failing of the trial court 
by making a finding, based on clear and convincing evidence, that immediate termination of 
Tanya's parental relationship with her son was the least detrimental alternative available. We 
therefore reverse the decision of the trial court terminating Tanya's parental rights and remand 
the matter to the trial court with appropriate instructions for the taking of further evidence. 
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Particularly in light of Tanya's somewhat limited mental faculties, due process requires that she 
be clearly advised of the goals required of her and given a time period within which she is to 
accomplish the goals or demonstrate meaningful progress. Although we will conclude that 
petitioners' guardianship of the minor need not be changed at this point, the trial court will 
undoubtedly want to consider visitation by Tanya during the period she is attempting to develop 
the necessary independent living skills to support and control the minor. Visitation may be 
necessary to prevent further deterioration of Tanya's relationship with her son. 

Our decision to remand the matter to the trial court for further proceedings does not mean that 
Tanya's compliance with all orders of the trial *963 court, including living apart from Gildez and 
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cooperating with CVRC, can operate as a guarantee that Tanya's son will be restored to her. 
Assuming she does succeed within a reasonable time in developing those independent living 
skills which are necessary if she is to support and control her child, the court must still consider 
the best interests of the minor at that time and could not ignore any detriment to the minor, 
subject of course to proof, if he were to be removed from petitioners' home. We simply hold that, 
without an express finding that immediate termination was the least detrimental alternative 
available, termination of the parent-child relationship less than nine months after Tanya had 
released the minor to petitioners was precipitous, giving due consideration not only to the 
circumstances of that surrender but the apparent refusal of petitioners for at least six of those 
months to return the child to Tanya when they knew she wanted him and knew they had no legal 
right to keep him. 

II. Clear and Convincing Evidence to Support Trial Court's Findings. 

A. Finding that an award of custody to Tanya would be detrimental to the minor. 

(5) The applicable standard when a challenge is made to the sufficiency of the evidence to 
support the trial court's finding in a termination proceeding was articulated by the Supreme Court 
in In re Angelia P., supra, 28 Cal.3d 908, 924: "We apply, with appropriate modifications, our 
holding in People v. Johnson (1980) 26 Cal.3d 557, 578 ..., made in accordance with Jackson v. 
Virginia (1979) 443 U.S. 307 ...: `the [appellate] court must review the whole record in the light 
most favorable to the judgment below to determine whether it discloses substantial evidence — 
that is, evidence which is reasonable, credible, and of solid value — such that a reasonable trier 
of fact could find [that termination of parental rights is appropriate based on clear and 
convincing evidence].' [Citations omitted.]" (Brackets in original.) 

(6) This court in In re David B., supra, 91 Cal. App.3d 184 rejected an argument by the appellant 
mother that a finding of actual harm was required before the state could intervene in the parent-
child relationship. The court stated in part, "`When, as here, a parent is incapable of meeting the 
child's essential needs, ... the state may constitutionally intervene to protect the "physical or 
mental well-being" of the child. In these circumstances, the interest of the parent in keeping the 
child conflicts with the interest of the child in its essential physical and emotional needs and the 
Legislature has constitutionally mandated that the interests of the weaker party, the child, should 
prevail.'" (Id., at p. 195.) 
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*964 (7) The evidence in the instant case was virtually uncontroverted that, at the time of the 
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hearing, Tanya was not able to take care of her minor son by herself. Dr. Davis, Dr. Kleist, and 
Dr. Powell all testified that Tanya was then incapable of caring for the minor on her own; their 
opinions were supported by Tanya herself who testified in response to questions by her attorney: 

"Q. [Mr. Arick for Tanya] Now, do you feel at the present time you can take care of [R.S.] by 
yourself? 

"A. [Tanya] No. 

"Q. Are you requesting the Court to have [R.S.] brought back to the county? 

"A. Yes, if they could. 

"Q. And place him in foster care? 

"A. Yes. 

"Q. And it's during that time that you'll go back and try to get your skills together? 

"A. Yes. 

"Q. And to take care of the baby? 

"A. Yes, yes." 

Contrary to Tanya's contention that the trial court was obligated to find some actual harm in 
order to conclude that Tanya's custody of the minor would be detrimental to him, it is clear from 
this court's opinion in In re David B., supra, 91 Cal. App.3d 184 this is not the case. Moreover, 
there was evidence that the minor's essential physical and emotional needs were not, in fact, 
being satisfied when he was in his mother's custody and they were both living with Jean Gildez. 

Without giving undue weight to the numerous declarations furnished by the friends and 
neighbors of petitioners and submitted on their behalf, Michael Phillipe of child protective 
services, who observed the minor at a temporary custody hearing in October, noted improvement 
in the child after his five months in petitioners' custody. "He was far more articulate. Seemed 
happy. He was obviously quite a bit heavier, and had filled out and *965 had gotten larger, 
looked very good. [¶] You know, from a non-medical standpoint he looked very healthy to me. 
[¶] ... [¶] As far as I knew, he was potty trained at that time. He had not been prior to leaving." 

In light of this testimony, we conclude that substantial evidence did support the trial court's 
conclusion that restoring custody to Tanya at the time of the hearing would be detrimental to the 
minor. Since the trial court's order regarding custody is severable from the order terminating 
Tanya's parental rights, we affirm that portion of the trial court's order awarding custody of the 
minor to petitioners. 
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B. Finding that Tanya was and would remain incapable of caring for and controlling the 
minor because of mental disability. 

(8) The issue of whether clear and convincing evidence supported the trial court's determination 
that Tanya would remain incapable of supporting and controlling the minor must be considered 
in the light of our discussion above concerning the trial court's failure to adequately consider less 
detrimental alternatives to the immediate and permanent termination of Tanya's parental 
relationship with the minor. Tanya argues on appeal that she could raise the minor properly with 
supportive services and contends that failure to consider the possibility of such supportive 
services when her disability is a mental one, as opposed to supportive services routinely provided 
to parents with physical disabilities, shocks the conscience. She states, "It would be a denial of 
the Fourteeth Amendment's equal protection clause if 232(a)(6) were to be read to require more 
from those persons unable to live independently because of mental disabilities than from those 
unable to live independently because of physical handicaps." 

However, we believe mental disabilities differ in kind, not merely in degree, from physical 
handicaps. This distinction is apparent in section 232 itself, and the legislative history discussed 
above, insofar as the statute specially provides at subdivisions (a)(5) and (a)(6) for the children 
of parents suffering severe mental incapacity or disorder. Obviously, a parent confined to a 
wheelchair who requires supportive services to manage physical housekeeping chores, as well as 
satisfying certain of the physical needs of a dependent child, may still independently satisfy the 
social, emotional, and mental needs of that child and so, with limited help, satisfy the child's 
essential needs. This analogy does not automatically transfer and become applicable to parents 
with mental disabilities. Mental retardation/developmental disability can be of such severe 
degree that the person suffering such disability is not only incapable of caring for himself or 
herself (and any dependent child) physically, but emotionally, socially and mentally as well. 
Under such circumstances, supportive services would mean little more than *966 "foster care" 
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for both parent and child, a situation not necessarily in the best interests of either. 

However, as discussed above, Tanya's degree of developmental disability is not that severe nor is 
her "dependent personality disorder" necessarily a handicap that could not be alleviated by 
proper supportive services, different from the "support" provided by Jean Gildez. Dr. Powell 
pointed out in his report, "... I recommended that Tanya could care for her child pending hearing 
on the petition providing she was in a well-supervised setting and not with Mrs. Gildez. At that 
time Tanya's lawyer described to me a supervised, but independent living, situation in Fresno run 
by the Fresno Association for the Retarded. It sounded very good and I supported this placement. 
I would not recommend that Tanya be permitted to live alone with her son." 

The recommendations of Drs. Davis, Kleist, and Powell were summarized above. Additionally, 
Dr. Davis testified that in his opinion "[Tanya] is and will remain incapable of supporting or 
controlling her child in a proper manner, because of her mental deficiency, and mental illness." 
Dr. Kleist opined "that she would not be able to provide adequate care for the psychological and 
physical needs of the child, unless she were living with some other care giver." Therefore, 
according to the literal terms of the statute, there was substantial evidence to support the trial 
court's finding that Tanya would remain incapable of supporting or controlling her minor child. 
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However, as discussed above, the trial court failed to make the necessary express finding that 
immediate termination of Tanya's parental relationship was the least detrimental alternative and 
correspondingly failed to inquire into alternatives which might encompass "supportive services." 
Without such a finding and inquiry the issue of whether Tanya would remain incapable of caring 
for her son even with supportive services, assuming such are available, should necessarily be 
examined when the trial court makes its determination of the least detrimental alternative 
available to protect the welfare of the minor. 

(9) Tanya also contends the trial court erred in failing to consider whether a plan to provide 
reunification services to her and her son was ever offered to her. At the time of the proceeding in 
the instant case, section 232, subdivision (a)(7), provided for the termination of parental rights on 
behalf of a child who had been cared for in any of certain specified out-of-home placements 
under the supervision of specific agencies for a period of one year when return of the child to the 
parent(s) would be detrimental to the child and the parent(s) had failed and would likely continue 
to fail to *967 provide a home for the child, provide care and control for the child and maintain 
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an adequate parental relationship with the child. However, the subdivision also provided that 
termination of parental rights under these circumstances required the trial court to make a 
determination that reasonable "reunification" services had been offered or provided to the 
parent(s) but such services had been ineffective in rehabilitating the parent(s), i.e., return of the 
child to the natural parent(s) would be detrimental to the child. 

As petitioners point out, section 232, subdivision (a)(6), contains no similar requirement for 
reunification services. However, under this subdivision we believe the trial court, in finding by 
clear and convincing evidence that immediate termination of the parental relationship is the least 
detrimental alternative to protect the interest of the child, effectively fulfills the role performed 
by the county department of social services in a proceeding brought under subdivision (a)(7). In 
contrast to the grounds on which the parental relationship can be terminated in other subdivisions 
of section 232,2 subdivisions (a)(5) and (a)(6) permit severance of the relationship for inability to 
support or to care for or to control a minor child, and subdivision (a)(7) permits severance for 
failure to maintain an adequate parental relationship. Given the fundamental nature of the 
parenting right, due process can only be assured and the potential for abuse avoided when the 
trial court or the department of social services, in a proceeding to terminate parental rights on 
such subjective criteria, has fully explored alternatives to severance of the parental relationship 
and found such alternatives inadequate to protect the welfare of the child. As stated in 4 Markey, 
California Family Law Practice and Procedure (1984) Freeing Minors for Adoption, section 
71.14, pages 71-22 — 71-23: "The state can permanently sever the parent-child relationship on 
the basis of the parents' mental deficiency or illness, even though the parents have never actually 
harmed the child, if the trial court finds the following: 

                                                                 
2   Section 232 also provides for termination of parental rights on grounds of (1) abandonment for a prescribed 
period; (2) neglect or cruel treatment when the minor has been a dependent child of the juvenile court and the 
parent(s) have been deprived of custody for one year; (3) disability because of substance abuse, or moral depravity, 
when the minor has been a dependent child of the juvenile court and the parent(s) have been deprived of custody for 
one year; (4) conviction of a felony when the facts of the crime are such to prove the parent(s) unfit to have custody 
of the child; and (5) severe physical abuse rendering the minor a dependent child of the juvenile court. 
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"(1) That on the basis of the consistent opinions of two physicians, the parent's mental illness or 
deficiency is settled, in that it will continue in the foreseeable future regardless of any medical 
treatment that would be available to the parent; and 

"(2) That the immediate severance of the parental relationship is the least detrimental alternative 
available to protect the welfare of the child. In this *968 regard, the judge must carefully explore 
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all reasonable alternatives to severing the parental relationship such as child protective services 
and temporary foster home care pending efforts to rehabilitate the parent. These alternatives 
should be employed unless they would result in serious psychological harm to the child." (Fn. 
omitted.) 

Counsel for the minor correctly notes that petitioners were private petitioners pursuant to section 
232 and were not required to offer reunification services to anyone. However, it is precisely this 
situation which particularly requires the watchful eye of the trial court to insure that private 
parties seeking to adopt a child and who, fortuitously, can provide the child a "better" home and 
more "advantages" than can his natural parents are not able to obtain custody of a minor and then 
rely upon his improved situation to justify termination of the rights of his natural parents. Thus 
while the statute does not require a reunification plan when termination of parental rights is 
based upon the mental disability of the natural parent or parents, the judicially imposed 
requirement that such termination must be preceded by an express finding of the trial court that 
termination is the least detrimental alternative, and the concomitant requirement that the trial 
court consider alternatives other than termination, serve the same purpose. 

On rehearing to determine if termination of Tanya's parental rights is the least detrimental 
alternative available to protect the welfare of the minor, the trial court is obligated to consider the 
other alternatives, if any. Thus, it seems reasonable to expect the trial court to consider both the 
availability of supportive services to help Tanya cope with her disability and a possible 
reunification plan, presumably encompassing some visitation as discussed above, within the 
overall framework of evaluating possible alternatives. 

III. Effective Assistance of Counsel for Tanya. 

(10) After the trial court granted a motion by Tanya's first attorney, Nancy Owens-Cierley, to be 
relieved based on a breakdown in the attorney-client relationship, the public defender, through 
Deputy Howard Arick, was appointed to represent Tanya in these proceedings as statutorily 
required by section 232, subdivision (a)(6). At the time of these proceedings, that subdivision 
provided in part, "... and if he, she, or they have no attorney, the court shall appoint an attorney 
or attorneys to represent the parent or parents...." (Italics added.) Tanya now contends that she 
was denied effective assistance of counsel. Without deciding whether the standard articulated by 
the Supreme Court in People v. Pope (1979) 23 Cal.3d 412, 425 [152 Cal. Rptr. 732, 590 P.2d 
859, 2 A.L.R.4th 1], was applicable, this court nonetheless held in In re David C. (1984) 152 
Cal. App.3d 1189, 1206 [200 Cal. Rptr. 115], "Certainly, as counsel was appointed for the *969 
indigent parents in the instant case, the parents had a right to have effective assistance of counsel. 
After a thorough review of this record, it can be demonstrated that counsel for appellants made a 
number of omissions significantly affecting appellants' rights." 
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Of course, the standard articulated in People v. Pope, supra, 23 Cal.3d 412, no longer stands by 
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itself, having been broadened by the holding of the Supreme Court in People v. Fosselman 
(1983) 33 Cal.3d 572 [189 Cal. Rptr. 855, 659 P.2d 1144]. These two cases represent current 
California law establishing the criteria for determining effective assistance of counsel in criminal 
proceedings. They are equally instructive in evaluating the effectiveness of counsel in a 
proceeding to terminate parental rights, in which appointment of counsel for indigent parents is 
required by statute. 

In People v. Pope, supra, 23 Cal.3d 412 our Supreme Court set out a two-step test to determine 
the adequacy of counsel. "[A]ppellant must show that trial counsel failed to act in a manner to be 
expected of reasonably competent attorneys acting as diligent advocates. In addition, appellant 
must establish that counsel's acts or omissions resulted in the withdrawal of a potentially 
meritorious defense." (Id., at p. 425.) The same court stated in People v. Fosselman, supra, 33 
Cal.3d at page 581: "Reviewing courts will reverse convictions on the ground of inadequate 
counsel only if the record on appeal affirmatively discloses that counsel had no rational tactical 
purpose for his act or omission. In all other cases the conviction will be affirmed and the 
defendant relegated to habeas corpus proceedings...." Moreover, the Supreme Court in People v. 
Fosselman concluded "that in cases in which a claim of ineffective assistance of counsel is based 
on acts or omissions not amounting to withdrawal of a defense, a defendant may prove such 
ineffectiveness if he establishes that his counsel failed to perform with reasonable competence 
and that it is reasonably probable a determination more favorable to the defendant would have 
resulted in the absence of counsel's failings. [Citations omitted.]" (Id., at p. 584.) 

Against this standard, Tanya asserts four areas in which trial counsel was allegedly ineffective. 
They will be discussed seriatim. 

A. Failure to object to admission of hearsay. 

(11a) Relying upon the decision in People v. Williams (1971) 22 Cal. App.3d 34 [99 Cal. Rptr. 
103], Tanya contends trial counsel was ineffective in stipulating to the admission of hearsay. At 
the beginning of the session on January 25, counsel for petitioners stated, "There's also a 
stipulation that the other documents were admitted into evidence yesterday, exhibits for the 
purposes of establishing the basis of the two doctors' conclusions, *970 will also be admitted for 
purposes of the case in chief." After defense counsel indicated his concurrence, the court stated, 
"Well, the Court will order the declarations referred to in Dr. Davis's supplemental report will be 
received as — not only for the purpose of establishing the doctor's opinion, but also for all 
purposes as though part of petitioner's [sic] evidence in their case in chief." This evidence 
included the declarations of the four day-care providers mentioned above, and a variety of 
declarations provided by friends and neighbors of petitioners concerning the minor's progress 
and the adequacy of petitioners' home. Defense counsel also offered no objection to the 
admission of Tanya's records from CVRC as well as her records from the Visalia Community 
Counseling Services. Copies of counseling records maintained by both agencies were 
accompanied by declarations from the custodians of those records relating to their authenticity. 

In People v. Williams, supra, 22 Cal. App.3d 34 defendant appealed from a conviction of first 
degree murder. His defense had been that he was in the "throes of a psychomotor epileptic attack 
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as a result of which he lacked the consciousness to be aware of his actions or to deliberate upon 
the gravity of his act, premeditate, and harbor malice." (Id., at p. 38.) Defense counsel neither 
objected to nor moved to strike questions of a witness by the district attorney which elicited 
responses based on hearsay and which substantially undermined the defendant's defense of 
diminished capacity. The court held that "absence of positive reaction to [this line of 
questioning] by defense counsel amounted to an inadequacy of legal representation in a crucial 
stage of the trial." (Id., at p. 46.) The court also characterized counsel's omission "as a 
breakdown in legal representation which substantially reduced the strength of defendant's claim 
of totally diminished capacity. This can be equated with the frequently reiterated concept of 
`withdrawing a crucial defense.' [Citation omitted.]" (Id., at p. 50.) 

A similar result was reached in In re Julius B. (1977) 68 Cal. App.3d 395, 403 [137 Cal. Rptr. 
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341]. There, defense counsel himself elicited hearsay evidence from prosecution witnesses, and 
the court stated: "We can find nothing to explain defense counsel's conduct on the basis that 
there was a knowledgeable choice of tactics being made by him. It is hornbook law, and should 
be known by any attorney — experienced or fledgling — that the extrajudicial statements of 
Mack Thomas that accused the minor of murder, made to Officers Knott and Ortiz, constitute 
inadmissible hearsay if offered against the minor in an adjudicatory hearing in the juvenile 
court.... 

"The underlying policy of excluding hearsay testimony that does not satisfy the requirements of 
some hearsay exception, is that fundamental fairness *971 rejects the notion that determinations 
of fact can be made upon untrustworthy evidence." 

In this case the declarations of the day-care providers, at least, were based in large part on 
inadmissible hearsay, and the hearsay was of a particularly damaging and highly untrustworthy 
nature. Many of the comments of the day-care providers concerning the minor's appearance and 
development were based on statements made to them by Jean Gildez concerning the relationship 
of Tanya and the minor. Given the highly questionable role Gildez played in this entire 
proceeding, we cannot conceive of a basis on which those statements could have been admitted 
as substantive evidence. Thus, we are not persuaded by petitioners' contention on appeal that 
defense counsel's trial stipulation was merely a tactical judgment to prevent a parade of 
damaging witnesses before the trial court. Since the day-care providers could not have testified 
as to what Jean Gildez told them, their declarations establishing the same information without 
being subject to cross-examination should certainly have been excluded. Statements contained in 
those declarations concerning Gildez' explanation that Tanya caused the scratches on the minor's 
face, that Tanya wouldn't let the minor use the bathroom at home, and that Tanya and the minor 
fought over toys were clearly not within the knowledge of the day-care providers. We can 
conceive of no reason why Tanya's counsel should have made it possible for those declarations 
to be considered evidence as a part of petitioners' case-in-chief. 

However, even though Tanya's trial counsel could have no tactical basis for stipulating to the 
admission of so much highly questionable hearsay, we are not persuaded that Tanya has met her 
burden of proving her claim of inadequate trial counsel. (See this court's opinion in In re Richard 
W. (1979) 91 Cal. App.3d 960, 973 [155 Cal. Rptr. 11].) The trial court's spoken findings at the 
conclusion of the hearing on January 25 leave substantial doubt that the trial court, in fact, relied 
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upon this inadmissible hearsay evidence in reaching its conclusions. Stated another way, even 
were this inadmissible evidence removed from consideration, there remains substantial evidence 
to support the trial court's findings and conclusions, such as they were. For example, the court 
stated, "He was — showed some unexplained signs of injury to his face, and the Court does not 
believe that — that — the Court believes that these are indications of his fears and upsets, lack of 
weight gain, and all the other matters contained in the records before the Court show that — that 
he suffered in this regard, and that the — he was not supported or controlled in a proper 
manner." The trial court thus recognized the scratches were unexplained, as opposed to any overt 
reliance on Gildez' explanation that Tanya caused the scratches. The trial court did note that 
Tanya apparently lacked the ability to take the minor's temperature, based upon a report from the 
Visalia Community Counseling Services of September *972 21, 1982. That was refuted by Dr. 
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Powell's subsequent examination of Tanya indicating she did possess the knowledge and ability 
to take the minor's temperature. However, this does not appear to have been a significant factor 
in the trial court's decision. 

(12) Similarly, Tanya argues her counsel was ineffective in allowing her mental health records to 
be received in evidence. We disagree. In contesting the termination proceeding brought under 
section 232, subdivision (a)(6), Tanya did, in fact, place her mental condition at issue and justify 
the trial court's reliance upon properly authenticated records of mental health treatment. 

(11b) While Tanya's trial counsel did err in stipulating to the admission of declarations 
containing otherwise wholly inadmissible hearsay, we are not convinced this error rendered trial 
counsel ineffective within the Pope/Fosselman standard. It is not reasonably probable that a 
result more favorable to Tanya would have been arrived at in the absence of counsel's failing. 

B. Failure to assert the attorney-client privilege. 

(13) As mentioned above, Tanya was originally represented by Attorney Nancy Owens-Cierley, 
but this representation terminated on motion by Owens-Cierley based on a breakdown in the 
attorney-client relationship and Tanya's unwillingness to cooperate with Owens-Cierley further. 
Both from Dr. Davis and on cross-examination of Tanya herself, petitioners' attorney inquired, 
without objection by defense counsel, as to the basis for this termination, specifically, that 
Owens-Cierley had strongly recommended that Tanya reenter a program with CVRC, which 
Tanya declined to do. 

We believe this line of questioning had a significant impact on the trial court's decision in that 
the necessary findings under section 232, subdivision (a)(6), include a finding that the natural 
parent will remain incapable of supporting and controlling the minor child. The trial court 
apparently relied upon Tanya's failure to complete the independent living program offered at the 
residential care facility and sponsored by CVRC in commenting about Tanya's unwillingness to 
participate in necessary treatment programs. It is reasonable to believe that the judge's comment 
was also influenced by Tanya's failure to follow her attorney's advice to reenter a CVRC 
program. What Tanya was advised to do by her attorney is clearly within the attorney-client 
privilege, and Tanya's trial counsel erred in failing to object to this line of questioning. (See, e.g., 
People v. Dorsey (1975) 46 Cal. App.3d 706, 718-719 [120 Cal. Rptr. 508].) 
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However, we are again not persuaded that Tanya has met her burden of proving this omission 
rendered trial counsel ineffective. There was certainly *973 objective evidence on which the trial 
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court could have based its conclusion that Tanya did not follow through with help which was 
offered to her. Were the only evidence of this unwillingness the fact she had declined to follow 
advice of her attorney, counsel's failure to object to this impermissible line of questioning might 
well require reversal. Based, however, on the presence of other evidence to support the trial 
court's conclusion, we believe it is not reasonably probable that a result more favorable to Tanya 
would have been reached had trial counsel properly objected to any questions concerning advice 
given to Tanya by her former attorney. 

C. Failure to request a determination on his client's competency. 

D. Failure to object to appointment of the district attorney to represent the minor. 

Since these two issues are asserted independently as bases for reversal of the judgment, trial 
counsel's effectiveness with respect to these issues will be considered in the discussion of each 
issue. 

IV. Effective Assistance of Counsel for the Minor. 

(14a) (15a) As previously noted, petitioners moved the court for appointment of independent 
counsel to represent the interests of the minor, in response to which the trial court appointed the 
District Attorney of Tulare County. Relying upon this court's opinion in In re David C., supra, 
152 Cal. App.3d 1189, Tanya now contends the representation of the district attorney was 
inadequate. She points particularly to the district attorney's failure to examine her on her 
competency, his failure to examine all of the witnesses presented by petitioners, and his failure to 
call Jean Gildez as a witness. 

(14b) On motion by the district attorney and by order of this court, the deputy district attorney 
who represented the minor, Peter George Champion, has submitted an amicus curiae brief and a 
declaration outlining the steps he took in his representation of the minor. In his declaration, 
Champion explains that any "failure" to cross-examine Tanya or other witnesses was predicated 
only upon his determination "that all trustworthy and reliable information was available to the 
judge." Since Tanya has pointed to no specific deficiencies which could have been cured by 
additional cross-examination by counsel for the minor, we reject her general allegation that such 
lack of cross-examination constituted ineffective assistance of counsel. 

(15b) The deputy district attorney also stated that his determination not to call Jean Gildez to the 
stand was based upon "[t]he evaluations and *974 opinions of almost all the professionals 
involved with the Gildez-[Tanya] relationship [which] were reasonably supported by facts that 
her current behavior was aimed toward self-seeking exploitive machinations and not the best 
interest of [the minor]." Our review of the record does not persuade us that Tanya correctly 
characterizes Gildez as "a person close to the situation whose testimony would have been 
relevant and material to the issue of whether [the minor's] interests would be better served by a 
severance of all ties to his natural mother." When independent counsel is appointed for the 
minor, his trial tactics must be determined by his evaluation of what constitutes the minor's best 
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interests. It appears from counsel's declaration that he had determined the minor's best interests 
would be served by remaining with petitioners; to the extent Gildez sought to terminate 
petitioners' custody of the minor at the time of trial, her testimony might have served Tanya's 
interests but not necessarily those of the minor. 

(16) Although Tanya and petitioners focus their contentions only on the adequacy of counsel 
provided to the minor, counsel appointed for the minor on appeal argues strenuously that 
appointment of the district attorney in section 232 proceedings should be absolutely proscribed. 
He points out various potential conflicts of interest which exist in this case, including the public 
defender's representation of Tanya, the possibility of a proceeding pursuant to Welfare and 
Institutions Code section 300, the possibility of criminal neglect charges, and the possibility that 
the minor would state he wanted to be returned to his mother. 

The focus in the argument presented on behalf of the minor and the concern of this court in In re 
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David C., supra, 152 Cal. App.3d 1189 appear to be the potential for conflicts of interest on the 
part of a district attorney's office called upon to represent a child in a termination proceeding 
when that same office may find itself involved with the child or his natural parents in other, 
tangentially related proceedings. The district attorney points out, however, that while such "dual" 
involvement may trigger a conflict situation in some circumstances, it also may give rise to a 
situation in which a child has been represented by the district attorney in a Welfare and 
Institutions Code section 300 proceeding and has developed a rapport with that counsel which 
would cause detriment to the child if severed in a later proceeding to terminate parental rights.3  

*975 Appointment of counsel in section 232 proceedings is governed by section 237.5, which 
provided at the time of these proceedings: "At the beginning of the proceeding on a petition filed 
pursuant to this chapter counsel shall be appointed as follows: 

                                                                 
3  The involvement of the district attorney with a minor child before the juvenile court in a Welfare and 
Institutions Code section 300 proceeding is, to some extent required by the interplay of Welfare and Institutions 
Code sections 318 and 351, which provide:  

Welfare and Institutions Code section 318: "(a) Notwithstanding the provisions of Section 317, when a 
minor who is alleged to be a person described in subdivision (d) of Section 300 appears before the juvenile 
court at a detention hearing, the court shall appoint counsel. The court may appoint the district attorney to 
represent the minor pursuant to Section 351. 
"(b) The counsel appointed by the court shall represent the minor at the detention hearing and at all 
subsequent proceedings before the juvenile court. 
"(c) Any counsel upon entering an appearance on behalf of a minor shall continue to represent that minor 
unless relieved by the court upon the substitution of other counsel or for cause. 
".... .... .... .... .... .... ." 

Welfare and Institutions Code section 351 provides: "In a juvenile court hearing, where the minor who is the subject 
of the hearing is represented by counsel, the district attorney shall, with the consent or at the request of the juvenile 
court judge, appear and participate in the hearing to assist in the ascertaining and presenting of the evidence. Where 
the petition in a juvenile court proceeding alleges that a minor is a person described in subdivision (a), (b), or (d) of 
Section 300, and either of the parents, or the guardian, or other person having care or custody of the minor, or who 
resides in the home of the minor, is charged in a pending criminal prosecution based upon unlawful acts committed 
against the minor, the district attorney shall, with the consent or at the request of the juvenile court judge, represent 
the minor in the interest of the state at the juvenile court proceeding. The terms and conditions of such 
representation shall be with the consent or approval of the judge of the juvenile court." 
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"(a) The court shall consider whether the interests of the minor require the appointment of 
counsel. If the court finds that the interests of the minor do require such protection, the court 
shall appoint counsel to represent the minor. If the court finds that the interests of the minor 
require the representation of counsel, counsel shall be appointed whether or not the minor is able 
to afford counsel. The minor shall not be present in court unless the minor so requests or the 
court so orders. 

"(b) If a parent appears without counsel and is unable to afford counsel, the court shall appoint 
counsel for the parent, unless such representation is knowingly and intelligently waived. The 
same counsel shall not be appointed to represent both the minor and his or her parent. 

"(c) The public defender or private counsel may be appointed as counsel pursuant to this section. 
Private counsel appointed under the provisions of this section shall receive a reasonable sum for 
compensation and expenses, the amount of which shall be determined by the court. Such amount 
shall be paid by the real parties in interest, other than the minor, in such proportions as the court 
deems just. However, if the court finds that any of the real parties in interest are unable to afford 
counsel, the amount shall be paid out of the general fund of the county. 

"(d) The court may continue the proceeding for not to exceed 30 days as necessary to appoint 
counsel, and to enable counsel to become acquainted with the case." 

*976 With respect to representation of a minor in a termination proceeding by the office of the 

19 

district attorney, this court stated in In re David C., supra, 152 Cal. App.3d 1189: "Even though 
this statute by the permissive `may' does not specifically preclude the appointment of the district 
attorney and we find no cases to guide us on this issue, we believe a clear reading of the statute 
indicates that if the trial court exercises its discretion and appoints counsel for a minor, the most 
appropriate counsel might be the public defender or private counsel. Some section 232 situations 
might eventually lead into criminal prosecution against parents and the court should be aware of 
a possible conflict of interest. 

"While we are not prepared to hold that the court erred in appointing the deputy district attorney 
in the instant case, we suggest in the future private counsel might be a more appropriate choice to 
represent the minor in a situation where the parents are represented by the public defender." (Id., 
at p. 1206.) 

Recent cases reflect an increased sensitivity to the potential for conflicts of interest when 
government attorneys are called upon to wear two or more hats. (See, e.g., Civil Service Com. v. 
Superior Court (1984) 163 Cal. App.3d 70 [209 Cal. Rptr. 159]; People ex rel. Deukmejian v. 
Brown (1981) 29 Cal.3d 150 [172 Cal. Rptr. 478, 624 P.2d 1206].) That sensitivity emphasizes 
the importance of the problem recognized by this court in In re David C., supra, 152 Cal. App.3d 
1189. Notwithstanding the provisions of Welfare and Institutions Code section 300 et seq., 
encompassing as those provisions do the possibility of an ongoing attorney-client relationship 
between the district attorney and the minor, the trial court and the district attorney are required to 
consider whether any actual or potential conflict exists in the district attorney's representation of 
a minor in a termination proceeding. To permit effective appellate review, the record should 
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reflect a finding by the court that no such actual or potential conflict will inhibit the district 
attorney's representation. 

Thus, in keeping with the spirit of section 237.5, the trial court in a proceeding to terminate 
parental rights should look first to the public defender or private counsel to provide independent 
counsel for the minor, if such is required. However, when the trial court finds either (1) the 
district attorney has established an attorney-client relationship with the minor which would be 
detrimental to the minor if disrupted or (2) other particular circumstances of the case indicate the 
district attorney can best protect the independent interest of the minor, the trial court may 
properly appoint the district attorney upon an express finding that no actual or potential conflict 
between the office of the district attorney and any other party in the termination proceedings 
exists. 

*977 (17) In addition to its concerns about the appointment of the district attorney to represent a 
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minor child in a proceeding to terminate the rights of his or her natural parent(s), this court in In 
re David C., supra, 152 Cal. App.3d 1189 considered a contention that the representation of the 
minor had been ineffective. On that issue, this court observed: "The role of counsel for the child 
is not merely to act as a mouthpiece for the minor child. But neither is counsel to act as a 
mouthpiece for the governmental agency concerned. The whole purpose behind section 237.5 is 
to provide independent counsel, when necessary, for the protection of the minor's interests. We 
suggest, at a bare minimum, counsel for the minor should thoroughly review the record, 
interview the child when appropriate, considering such factors as health and age, and consider 
some type of contact with the child's foster and natural parents in order to make an informed 
judgment on behalf of his client. Independent medical and psychological assessment might be 
necessary in appropriate cases. Only by such endeavor can the court be assured that counsel for 
the minor is truly independent and is informed enough to represent the child's best interests." 
(Id., at p. 1208.) 

It is important to repeat that this court in In re David C. did nothing more than suggest actions 
which might ordinarily be appropriate for counsel appointed to represent a minor in a termination 
proceeding to permit him to make an informed judgment of how he can best protect and serve 
the minor's interest. Counsel so appointed should consider those options, as well as any others 
which would occur to a competent attorney in similar circumstances. Certain aspects of the 
representation can and should be reflected in the record, e.g., independent medical or 
psychological examinations of the minor, the natural parent(s), or potential foster or adoptive 
parent(s) when counsel has deemed such examinations in the child's best interests. Counsel will, 
however, undertake other inquiries, such as personal interviews, which may or may not be fully 
reflected in the record based on the attorney-client privilege. A challenge to the effective 
representation of the minor's counsel must identify specific deficiencies as well as the alleged 
relevance or necessity of the acts "omitted" by the minor's counsel. Appellate courts are well 
equipped, when guided by such specifics, to assess the effectiveness of counsel based upon an 
otherwise "cold" record. There is no reason to impose sweeping mandatory requirements on 
counsel appointed to represent minor children in termination proceedings above and beyond 
those to be expected of reasonably diligent counsel acting as advocates. Discretion must be left 
in the attorney to assess the needs of his client, i.e., the minor child, and make the necessary 
decisions. 
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The record in this case, including the declaration of the deputy district attorney who represented 
the minor, convinces us the minor was effectively *978 represented. Accordingly, Tanya's trial 
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counsel was not ineffective in failing to object to this representation. 

V. The Trial Court's Failure to Appoint a Guardian Ad Litem. 

(18a) Tanya's final contention is that the trial court erred in failing to appoint a guardian ad litem 
for her pursuant to the provisions of Code of Civil Procedure sections 372 and 373. Code of Civil 
Procedure section 372 provides, inter alia, "[w]hen a minor, an incompetent person, or a person 
for whom a conservator has been appointed is a party, such person shall appear either by a 
guardian or conservator of the estate or by a guardian ad litem appointed by the court in which 
the action or proceeding is pending, or by a judge thereof, in each case." Code of Civil Procedure 
section 373 provides in pertinent part, "When a guardian ad litem is appointed, he or she shall be 
appointed as follows: [¶] ... [¶] (c) If an insane or incompetent person is a party to an action or 
proceeding, upon the application of a relative or friend of such insane or incompetent person, or 
of any other party to the action or proceeding, or by the court on its own motion." 

(19a) The Supreme Court stated in Sarracino v. Superior Court (1974) 13 Cal.3d 1, 12 [118 Cal. 
Rptr. 21, 529 P.2d 53], "Although these provisions permit the appointment of a guardian ad litem 
for a party who already has a general guardian of his estate, they do not require any prior 
independent adjudication of incompetency. [Citation omitted.] Incompetency may exist 
independently of any judicial determination thereof. [Citation omitted.]" Counsel for the parties 
have not cited and we have not discovered any judicial explication of the minimum standard of 
competency that triggers the necessity of appointment of a guardian ad litem. However, Tanya 
contends in this connection that her trial counsel was ineffective in failing to move for a judicial 
evaluation of her competency. She argues that initiation of section 232, subdivision (a)(6), 
proceedings should be sufficient to alert the court to the necessity for an inquiry into her 
competence to participate meaningfully in the proceedings. 

We recognize that there is necessarily a certain amount of tension between the interests of a 
parent in contesting a proceeding to terminate parental rights pursuant to section 232, subdivision 
(a)(6), and the interest of that same parent in meaningful participation in the judicial proceeding. 
Both of those interests depend, to a greater or lesser extent, upon the parent's mental abilities and 
capacities. To the extent a parent contests the effort to terminate his parental rights, he 
necessarily contends that any mental disease or deficiency from which he suffers does not render 
him incompetent to support and control his minor child. Such a parent may be reluctant, as may 
his attorney, to assert in the same proceeding that the parent is mentally incompetent *979 to 
personally participate in the judicial proceedings and requires the appointment of a guardian ad 
litem to protect his interests. Under these circumstances, we must rely upon trial counsel, acting 
in the best interests of his client, and upon the court itself, acting to preserve the integrity of the 
judicial proceedings, to assure that no person incompetent or otherwise incapable of 
understanding the proceedings against him be forced to participate in a proceeding at which 
significant rights are at stake. Similar reliance upon the interests and integrity of the trial court 
and trial counsel is apparent in Penal Code section 1368 which provides for suspension of 
criminal proceedings when a doubt arises in the mind of trial counsel or in the trial court as to the 
competency of a criminal defendant to stand trial. 
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In the instant case, it is clear Tanya appeared personally throughout. No guardian ad litem was 
appointed for her nor does the record indicate any proceedings were undertaken to determine her 
competency to understand the nature of the proceedings against her. However, there is nothing in 
the record to suggest any lack of such understanding. Moreover, the record discloses that Tanya's 
counsel was aware of his responsibility to assure that no person incapable of understanding the 
proceedings against him or her should be forced to participate in those proceedings. He 
interrupted the minor's counsel when he asked Tanya, "You understand that the Court has to 
make the decision in this matter, and the judge will make a decision — " Tanya's counsel 
interrupted, stating, "Your Honor, I don't know what the District Attorney's questioning is 
designed to do, but as to the relevance of asking her if she understands what the Court's decision 
is, she understands what's going on. I don't think that's really relevant to this proceeding, to ask 
her about whether she understands what's going on. [¶] If I didn't think she understood what was 
going on, we would have been dealing with incompetency to be seated here, and doing [sic] this 
at all." 

(18b) (19b) We find nothing in the record to suggest that trial counsel's election not to request an 
examination of Tanya's competency was unfounded or ill advised. Furthermore, our review of 
the record convinces us that the trial court did not abuse its discretion in failing to exercise its 
express power under Code of Civil Procedure section 373 to act, on its own motion, to appoint a 
guardian ad litem for a party to an action when that party appears to be incompetent. That 
statutory protection for civil litigants generally is adequate to protect the rights of parents who 
may be incompetent to understand the judicial nature of proceedings brought against them to 
terminate their parental rights. 

Notwithstanding Tanya's documented mild mental retardation and her dependent personality 
disorder, the record here establishes that Tanya did understand the nature of the proceedings 
against her and was able to meaningfully *980 participate in those proceedings and to cooperate 
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with her trial counsel in representing her interest. 

We therefore conclude that neither the trial court nor Tanya's trial counsel ignored evidence that 
Tanya's abilities were so limited that she was effectively rendered incompetent to understand the 
nature of the proceedings or to assist her counsel in representing her interest so as to require 
appointment of a guardian ad litem. 

The trial court's judgment terminating Tanya's parental rights is reversed and the matter is 
remanded to the trial court for further proceedings consistent with this opinion. In all other 
respects, the trial court's judgment is affirmed. 

Franson, Acting P.J., and Best, J., concurred. 
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BAR ASSOCIATION OF SAN FRANCISCO OPINION 1999-2 

An attorney who reasonably believes that a client is substantially unable to manage their own financial 
resources or resist fraud or undue influence, may, but is not required to, take protective action with 
respect to the client's person and property. 

ISSUE: 

What action, if any, may an attorney take if the attorney believes that a client is so mentally impaired that 
the client is not capable of making rational choices regarding the subject of representation? 

DIGEST: 

An attorney who reasonably believes that a client is substantially unable to manage his or her own 
financial resources or resist fraud or undue influence,

1 

1 may, but is not required to, take protective action 
with respect to the client's person and property.2 Such action may include recommending appointment of 
a trustee, conservator, or guardian ad litem. The attorney has the implied authority to make limited 
disclosures necessary to achieve the best interests of the client.3  

AUTHORITIES INTERPRETED:

ABA Model Rule 1. 14 (b) permits an attorney to seek a guardianship of the attorney's own client if the 
attorney reasonably believes that the client cannot protect his or her own interests. California has no such 
rule. California case law states that when there is no California Rule on a subject, the courts can look to 
the ABA Rules and published California ethics opinions for guidance, People v Ballard (1980), 104 Cal 
App 3rd 757,761. See also COPRAC (State Bar Standing Committee on Professional Responsibility and 
Conduct) Formal Opinion 1983 70. Unfortunately, those authorities disagree. There is some California 
civil case law dealing with these issues that appears to have been ignored by most of the discussion in the 
California Ethics Opinions.

Sullivan v. Dunne (1926) 198 Cal 183, appears to be the earliest case addressing this issue. It holds that 
the client must have capacity to contract in order to give the attorney authority to represent the client in a 
civil proceeding. In dicta, it states that if the client had contract capacity when hiring the attorney, then 
lost it, the contract would necessarily end, as the authority of an agent ends when the principal becomes 
incompetent.

The ABA Model Code of Professional Responsibility was promulgated in 1969. Canon 7 was the zealous 
representation section. EC (Ethical Consideration) 7 12 stated that if the client was mentally incompetent, 
the attorney "may be" compelled to make decisions in court on behalf of the client. The ECs were silent 
on the problems that arise outside of court proceedings.

In Conservatorship of Chilton (1970) 8 Cal. App. 3rd 34, the attorney was introduced to the client by the 
client's boyfriend, and proceeded to act for the client. The appellate court upheld the trial court's finding 
                                                                 
1  Language taken from Probate Code 1908(b) on conservatorships. 
2  Modified from the criteria applied by the American College of Trust and Estate Counsel (ACTEC) in 
commenting on Model Professional Rule of Conduct (MRPC) 1. 14. 
3  Modified from the criteria applied by the American College of Trust and Estate Counsel (ACTEC) in 
commenting on Model Professional Rule of Conduct (MRPC) 1. 14. 
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that the boyfriend was a "designing" person seeking to take advantage of the client and denied the 
attorney's petition for fees. One of the facts used against the attorney was his opposition to the 
conservatorship, when the existence of the conservatorship was clearly needed to protect the client. 
Another finding was that he advocated positions taken by a clearly incompetent client. Another was that 
the client lacked the capacity to enter into an attorney client relationship with the attorney.

In Caldwell v. State Bar (1975)13 Cal. 3rd 488, one of the facts used to discipline the attorney was that he 
continued to expend client funds under a power of attorney after the client had been adjudicated 
incompetent. The Caldwell Court cited Sullivan for support. There was no mention of EC 7 12. 

The first California ethics opinion to take up this issue was San Diego Opinion 1978 1. It concludes that 
to seek a conservatorship for the attorney's own client, the attorney would necessarily reveal client 
secrets, and to do so would be contrary to the rules of professional conduct. There was no mention of 
Sullivan. Chilton. Caldwell, or EC 7 12. 

The ABA Model Rules of Professional Responsibility were promulgated in 1983. Model Rule 1. 14 
(b)states that the attorney should, as far as reasonably possible, maintain a normal attorney client 
relationship with an impaired client. The Rule goes on to permit an attorney to seek a guardianship of the 
attorney's own client if the attorney reasonably believes that the client cannot protect his or her own 
interests. 

COPRAC, when commenting in 1986 on proposed changes to the California Rules of Professional 
Conduct, recommended against a California rule similar to ABA Model Rule 1. 14, on the basis that such 
a move is adverse to the client and also constitutes the revelation of client confidences in violation of Bus 
& Prof 6068(e). There was no mention of Sullivan, Chilton. or Caldwell. 

Los Angeles Opinion #450 (1988), was next in chronological order. It concludes that an attorney cannot 
seek a conservatorship for his or her own client, based on the rationale that a conservatorship proceeding 
would be adverse to the client, and therefore the attorney would be representing conflicting interests. This 
opinion did not consider the ABA Model Rule 1. 14, Sullivan, Chilton. or Caldwell. It never revisited the 
issue in a published opinion. 

In Drabick v Superior Court (1988) 200 Cal App 3rd 185, the client was in a coma and the family filed a 
petition to discontinue life support. Court appointed counsel agreed. The trial court denied the petition. 
The family appealed. New counsel was appointed on appeal. The appellate attorney argued that trial 
counsel should have opposed it. The court ruled that when the client is in a coma, the attorney must be 
guided by his own understanding of the client's best interests. The court recognized, but did not comment 
upon, the issue addressed here what to do when the client is impaired but able to speak. 

When the California Rules were revised in 1989, they were silent on the issue. The next California 
opinion to visit this issue was COPRAC 1989 112. The opinion adopts the rationale of both the San Diego 
and Los Angeles opinions. COPRAC noted, but did not discuss, the ABA Rule 1. 14 on impaired clients. 
There was no mention of Sullivan, Chilton, Caldwell, or Drabick. 

In San Diego Opinion 1990 3, the hypothetical situation was a child who sought attorney services for a 
parent's will, where the will favored the child. The discussion includes a statement that the attorney must 
be satisfied of the testator's competence. If not satisfied, the attorney should not write the will and "may" 
recommend the institution of a conservatorship. There is no reference to any prior California ethics 
opinion, including San Diego's own 1978 1. There was no mention of Sullivan, Chilton, Caldwell, or 
Drabick. 
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The Orange County Bar Association Committee on Professionalism and Ethics, in Opinion 95 002, 
concluded that court appointed counsel for a proposed conservatee, cannot disclose any facts adverse to 
the client, who although suffering from dementia, has indicated an opposition to the conservatorship. It 
concluded that court appointed counsel for a proposed conservatee cannot disclose any facts adverse to 
the client, who although suffering from dementia, has indicated an opposition to the conservatorship. The 
OCBA discussed the previous ethics opinions and Drabick. There was no mention of Sullivan, Chilton, or 
Caldwell. It did consider the ABA Rule, as well as several published articles on the subject. It did not 
consider ACTEC, and its opinion predates the Guide and the draft Restatement. 

ACTEC

3 

4 notes that there may be a need to take some sort of action, only one of which is to seek a 
guardianship. ACTEC also notes that the lawyer may have implied authority to disclose limited 
confidential information of a now impaired client in accord with client's wishes that were clearly stated 
while the client was competent. 

In 1997, the Estate Planning, Trust and Probate Law Section of the State Bar of California published its 
Guide,5 to assist practitioners in dealing with ethics issues. The Guide criticizes the California ethics 
opinion and calls on the courts to adopt the ABA rules and guidelines. 

At the time this opinion is published, the American Law Institute was circulating what it expected to be 
its final draft of the Restatement, The Law Governing Lawyers (1998). In the section under "The Client 
Lawyer Relationship," the draft Restatement states that "adjustments" are required to the attorney client 
relationship when the client is impaired, and that the lawyer has to exercise informed judgment in 
choosing among "imperfect alternatives." Those alternative include discussions of the issue with the 
client's medical providers or relatives, bringing the issue to the attention of the court, and the discretion to 
seek a guardianship. 

DISCUSSION 

The California ethics opinions stem from an unstated assumption that an attorney has only three options 
continue to represent the client, withdraw from representation, or represent some family member to seek a 
conservatorship. The current California ethics opinions leave the attorney with no way to protect the 
client. Withdrawing from the case simply leaves a vulnerable client more exposed than before. Opposing 
a conservatorship for a client who is substantially unable to manage his or her own financial resources or 
resist fraud or undue influence unfortunately puts the attorney in the role of acting contrary to the client's 
best interests. 

The ABA approach recognizes that there is a problem and that the problem should be addressed. Model 
Rule 1.4 recognizes that there are a variety of options that an attorney can consider that help the client 
while avoiding violation of the Rules. These options have been noted and discussed in a wide variety of 
sources. 

Sullivan and Caldwell occurred after the client had been decreed incompetent in civil proceedings; the 
client in Drabick was in a coma. But some of the actions in Chilton occurred prior to the establishment of 
the conservatorship. These cases can be relied upon for some guidance once there is a clear court holding 

                                                                 
4  American College or Trust and Estate Counsel. 
5   Guide to the California Rules of Professional Conduct for Estate Planning, Trust and Probate Counsel, House 
and Ross, editors, published in 1997 by the Estate Planning, Trust and Probate Law Section of the State Bar of 
California. 
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of incompetency. The question is then raised, what is an attorney supposed to do when the attorney 
suspects the incompetency but no court proceeding has occurred? The client's interest requires that 
something be done. The attorney may be the only one who both sees the problems and has the power to 
do something. 

In criminal cases, the path is more clear, dictated by Pen C 1368. Under Pen C 1368(a), a judge may 
initiate competency proceedings and may ask defense counsel for an opinion on defendant's mental 
competency. If so, counsel is mandated to speak. Under Pen C 1368(b), defense counsel can volunteer the 
opinion. In People v Hill (1967) 67 Cal 2nd 105, a criminal defense attorney was permitted to make 
decisions about the trial when his client appeared to be "insane. " The court reasoned that an insane client 
was unable to act in his own best interests. In People v Bolden (1979) 99 Cal. App. 3rd 375, the Court 
held that volunteering an opinion did not constitute revelation of client secrets, since the underlying facts 
were not disclosed. 

The approach in criminal cases is dictated by statute, so it does not dictate the approach in civil cases. It 
can be argued, however, that the criminal statutory scheme is some evidence of a California policy that an 
attorney for an incompetent person may say and do something other than watch the client self destruct. 

The problem is real. There are incapacitated clients. The ABA overtly grants the attorney discretion to 
act. Existing California ethics opinions state that to act is wrong. The California opinions offer no 
guidance on how to assist the client, and those that were published after Chilton overlook that the holding 
implies that an attorney should not act contrary to an incompetent client. ACTEC and the Guide believe 
that an attorney should be able to act. So does the draft Restatement. We agree. This Committee believes 
that the attorney has the discretion, but not the mandate, to act. Whatever approach the attorney selects, 
the actions should be taken after reasonable investigation and research. The actions should be the least 
intrusive to the client, given the factual situation at hand. 

The past ethics opinions uphold form over substance. The opinions may suffer from the implied 
assumption that there is an all or nothing approach either you bring the conservatorship action yourself, or 
you represent somebody else doing it, or you do nothing. There are other choices. Some of those choices 
were not considered when earlier opinions were promulgated. Other sources of law and policy were not 
ascertained or available when the earlier opinions were published. 

Following Model Rule 1. 14(a), the attorney should, as far as reasonably possible, maintain a normal 
attorney client relationship with an impaired client. As the draft Restatement points out, sometimes that 
means using a relative, therapist, or other intermediary to facilitate communication between attorney and 
client. 

Following Model Rule 1. 14(b) and the ACTEC commentary, if the attorney reasonably believes that the 
client cannot act in the client's own interests, the attorney may take appropriate protective action to 
preserve the client's person or property. As the draft Restatement points out, the attorney should act only 
on reasonable belief, based on appropriate investigation. As discussed in the ABA/BNA Manual on 
Professional Conduct

4 

6 the protective action will depend upon the attorney's perception of the client's 
condition and the client's interests. 

                                                                 
6  Client Under a Disability," in the chate "Lawyer Client Relationship, beginning at page 31:601 of the ABA/BNA 
Lawyer's Manual on Professional Conduct (1998). The section was last revised on November 20, 1991, although the 
Manual has been updated periodically through October 1998. 
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The attorney has the discretion to act but is not required to do so. The draft Restatement notes that it is 
often difficult to decide if a client is sufficiently impaired. ACTEC notes that the decision may be affected 
by whether the client was a client prior to becoming impaired. An attorney with a long term relationship 
with a client will be more likely to accurately assess changes than an attorney who sees the client for the 
first time. The Guide points out that the attorney may be the only person with the knowledge and power 
to forestall conduct adverse to the client. The Guide notes that the decision to act involves a clash 
between the duty of loyalty and the duty to preserve confidences. 

Zitrin and Langford

5 

7 note that an attorney may not be qualified to make these decisions, that they can be 
colored by the attorney's personal beliefs and values, and that an attorney may misjudge the situation. 
Thus, the actions should be limited and least intrusive. As the Guide points out, disclosures of client 
secrets may be limited and do not always have to be disclosures of every confidence. They may be made 
in camera. The draft Restatement reminds attorneys that a discussion with a relative or therapist may be 
all that is required. Or the attorney may bring the potential impairment to the attention of the Public 
Guardian, or the court in pending litigation. 

Conservatorship is an option, but it need not necessarily be the first or only option. Conflict of interest 
rules of course prohibit an attorney from acting adversely to an existing client. Thus, if the attorney 
currently represents the client, absent an appropriate conflict of interest waiver, the attorney may not be 
able to represent third parties who bring the conservatorship action. 8/ But that still leaves the attorney 
free to represent the client in conservatorship proceedings and to advocate a structure to meet the client's 
needs. The client's interests may be best met by a conservatorship only of the estate, or one with special 
conditions, or one which retains rights and powers to the conservatee under Prob C 1873. Thus, it may be 
appropriate for the attorney to suggest the commencement of such proceedings without representing the 
proposed conservator, or without becoming the conservator. 

There is also the practical risk recognized in Estate of Moore (1968) 258 Cal. App. 2nd 458, that the 
client will then seek to terminate the person seeking to establish the conservatorship. In Moore, a doctor 
brought the conservatorship action. All requested relief was granted, except that of appointing the doctor 
as the conservator. 

The client's best interests are paramount, not the attorney's role. Thus, an attorney who believes that the 
client is impaired is not acting adverse to the client by suggesting to a court that an investigation for a 
possible conservatorship be established. Rather, the attorney is suggesting an approach that is designed to 
preserve the clients' estate, perhaps even the person. If the attorney is discharged for making the 
suggestion, the attorney has nevertheless put the client's interests above the attorney's. 

Today's statutory scheme in conservatorships is protective of conservatees. Conservatorships are 
established only on clear and convincing evidence, Prob C 1801(e). Conservatorships are reviewed 
biennially, Prob C 1850. There are now court investigators, Prob C 1419, who interview proposed 
conservatees and report to the Court prior to establishment of any conservatorship, Prob C 1454. Such 
persons are in a position to act as a check against the unscrupulous or misguided attorney, as well as 
providing a periodic assessment if the constraints should be removed. If there are no other known persons, 
then the Public Guardian should be notified, Prob C 2920. 

There is no California statute that governs this issue. An attorney can rely upon ABA Rule 1.4 and on 
some of the language in Chilton in undertaking such a request, but the contrary California ethics opinions 
                                                                 
7  Richard Zitrin and Carol Langford, Legal Ethics in the Practice of Law (The Michie Company 1995), Chapter 
4, "Who Controls the Case?". 
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are a great deterrent to any attorney's willingness to act. We therefore hope that this opinion, coupled with 
the collection of authorities in one location, will act as support for the attorney who wishes to act. Clearly 
there are situations in which the client's interest is served by some form of court supervised intervention 
in order to prevent the client from self destructing, or to prevent others from taking advantage of a client 
who is easy prey. 

CONCLUSION 

As a general rule, an attorney recommends actions to clients and the clients decide what course to take. 
An impaired client presents challenges that are not easily resolved under customary rules, because the 
rules assume a rational, sober client. An attorney who reasonably believes that a client is substantially 
unable to manage his or her own financial resources or resist fraud or undue influence, may, but is not 
required to, take protective action with respect to the client's person and property. Such action may 
include recommending appointment of a trustee, conservator, or guardian ad litem. The attorney has the 
implied authority to make limited disclosures necessary to achieve the best interests of the client. 

This opinion is not intended to address the conflict of interest issues that may be involved with respect to 
joint clients and/or third parties. 

All opinions of the Committee are subject to the following disclaimer: 

6 

Opinions rendered by the Ethics Committee are an uncompensated service of The Bar Association of San 
Francisco. Opinions are advisory only, and no liability whatsoever is assumed by the Committee or The 
Bar Association of San Francisco in rendering such opinions, and the opinions are relied upon at the risk 
of the user thereof. Opinions of the Committee are not binding in any manner upon the State Bar of 
California, the Board of Governors, any disciplinary committee, The Bar Association of San Francisco, or 
the individual members of the Ethics Committee. 

In using these opinions you should be aware that subsequent judicial opinions and revised rules of 
professional conduct may have dealt with the areas covered by these ethics opinions. 
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THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO 1989-112 

ISSUE: 

May an attorney institute conservatorship proceedings on a client's behalf, without the client's consent, 
where the attorney has concluded the client is incompetent to act in his best interest? 

DIGEST: 

Although the attorney may feel that it is in the client's best interest to do so, it is unethical for an attorney 
to institute conservatorship proceedings contrary to the client's wishes, since by doing so the attorney will 
be divulging the client's secrets and representing either conflicting or adverse interests. However, should 
the client's conduct interfere with or unduly inhibit the attorney's ability to carry out the purpose for which 
the attorney was retained, withdrawal may be appropriate. 

AUTHORITIES INTERPRETED: 

Rules of Professional Conduct 3-110, 3-310, 3-700 and 5-210 of the State Bar of California. Business and 
Professions Code section 6068, subdivision (e). 

DISCUSSION 

The Committee has been asked to opine on the ethical propriety of an attorney instituting conservatorship 
proceedings on behalf of a client but against that client's express wishes. For purposes of this discussion, 
it is assumed that the client's behavior patterns and dealings with his attorney over a significant period of 
time have convinced the attorney that the client requires a conservator. It is also assumed that other 
lawyers in the community would have a reasonable basis for concluding the same. 

1. Duty to Protect Client Secrets 

This situation is governed broadly by Business and Professions Code section 6068, subdivision (e), which 
provides that an attorney has the duty to: 

maintain inviolate the confidence, and at every peril to himself [or herself] to preserve the 
secrets, of his or her client. 

What the attorney has seen or heard during the course of the relationship with the client may be a client 
"secret." (See State Bar Formal Opinion 1987-93 which states ". . . the attorney-client relationship 
involves not just the casual assistance of a member of the bar, but an intimate process of consultation and 
planning which culminates in a state of trust and confidence between a client and his attorney.") Here, it 
is assumed that the attorney has spent considerable time in the client's presence, observing his behavior 
and coming to the conclusion that he can no longer properly care for himself.

1 

1  

                                                                 
1   California Probate Code sections 1801 and 1828.5, while not controlling on the ethical issue presented here, 
will provide guidance to the attorney in deciding whether a conservatorship would be appropriate under the 
circumstances.  
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It is also assumed that information imparted to the attorney by the client during the course of their 
relationship of confidence, while not necessarily a protected "communication" (see Evidence Code, 
section 952), would be embarrassing or detrimental to the client if divulged by the attorney to third 
parties, and as such qualifies as a "secret." (State Bar Formal Opinions 1988-96 and 1987-93.) 

By instituting conservatorship proceedings, the attorney will not only be disclosing such client secrets to 
the court, but also to any necessary third parties (including family members) called upon to act in the 
conservatorship role. An attorney is absolutely prohibited from divulging the client's secrets gained 
during the attorney-client relationship, and from acting in any manner whereby the attorney is forced to 
use such secrets to the client's disadvantage. (Stockton Theatres v. Palermo (1953) 121 Cal.App.2d 616 
[264 P.2d 74].) The Committee thus concludes that the attorney may not divulge what the attorney has 
observed of the client's behavior. 

While the American Bar Association has adopted a model rule providing that, under certain 
circumstances, an attorney may initiate conservatorship proceedings,

2 

2 this rule has not been adopted in 
California. 

2. Conflicting and Adverse Interests

Rule of Professional Conduct 3-3103 provides that an attorney cannot represent conflicting interests, 
absent the informed written consent of all parties concerned, and cannot accept employment adverse to a 

                                                                 
2   American Bar Association Model Rule 1.14 provides that: 

(a) When a client's ability to make adequately considered decisions in connection with the representation is 
impaired, whether because of minority, mental disability or for some other reasons, the lawyer shall, as far 
as reasonably possible, maintain a normal client-lawyer relationship with the client. 

(b) A lawyer may seek the appointment of a guardian or take protective action with respect to a client, only 
when the lawyer reasonably believes that the client cannot adequately act in the client's own interest.  

3   California Rule of Professional Conduct 3-310 provides: 

(A) If a member has or had a relationship with another party interested in the representation, or has an 
interest in its subject matter, the member shall not accept or continue such representation without all 
affected clients' informed written consent. 

(B) A member shall not concurrently represent clients whose interests conflict, except with their informed 
written consent. 

(C) A member who represents two or more clients shall not enter into an aggregate settlement of the claims 
of or against the clients, except with their informed written consent. 

(D) A member shall not accept employment adverse to a client or former client where, by reason of the 
representation of the client or former client, the member has obtained confidential information material to 
the employment except with the informed written consent of the client or former client. 

(E) A member shall not accept compensation for representing a client from one other than the client unless: 

(1) There is no interference with the member's independence of professional judgment or with the 
client-lawyer relationship; and 

(2) Information relating to representation of a client is protected as required by Business and 
Professions Code section 6068, subdivision (e); and 

(3) The client consents after disclosure, provided that no disclosure is required if: 

(a) such nondisclosure is otherwise authorized by law, or 
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3 

client or former client absent the same consent. This rule creates two stumbling blocks in the situation 
under consideration. First, the attorney will necessarily be advocating and protecting the interests of those 
third parties with whom the client is coming into contact on a regular basis (including family members); 
and second, it is questionable whether the client, assuming he is unable to tend to his needs, can 
understand sufficiently the complexities of this dilemma to provide informed consent to the attorney's 
representation of conflicting interests. Thus, the conflict may not be waivable.

Rule 3-310 further contemplates that if the attorney has had a "relationship" with another party (such as a 
member of the client's family) who is interested in the representation, the attorney cannot continue such 
representation without all affected clients' informed written consent. In addition, under paragraph (E), the 
attorney here is barred from continuing to represent the client if she accepts compensation from the 
client's family at whose direction she participates in the conservatorship, absent the client's informed 
consent. 

3. Attorney Competence 

Under Rule of Professional Conduct 3-1104, an attorney must act "competently," which means applying 
the learning, skill and diligence necessary to discharge duties connected with the employment or 
representation. Here, an argument can be made that there is a presumption of incompetence if a 
conservator is not appointed since the attorney is placing (or leaving) the client in a vulnerable position 
where he is helpless to care for himself properly, and his condition will likely worsen with time. 

The attorney has represented the client "competently" if he or she diligently applies the learning and skill 
necessary to perform his or her duties arising from employment or representation. Rule 3- 110 defines 
"ability" as having the requisite level of learning and skill and being mentally, emotionally and physically 
able to perform legal services. Accordingly, the rule does not compel the conclusion here that the attorney 
has acted incompetently by failing to institute conservatorship proceedings, since the attorney has simply 
followed his or her client's instructions. Rather, the rule suggests that competency is synonymous with 
proficiency and adequate preparation. The attorney here has performed competently by carrying out the 
limited representation for which he or she was originally retained. 

                                                                                                                                                                                                               
(b) the member is rendering legal services on behalf of any public agency which provides legal 
services to other public agencies or members of the public. 

(F) As used in this rule "informed" means full disclosure to the client of the circumstances and advice to the 
client of any actual or reasonably foreseeable adverse effects of those circumstances upon the 
representation. 

4   Rule of Professional Conduct 3-110 provides: 

(A) A member shall not intentionally, or with reckless disregard, or repeatedly fail to perform legal services 
competently. 

(B) To perform legal services competently means diligently to apply the learning and skill necessary to 
perform the member's duties arising from employment or representation. If the member does not have 
sufficient learning and skills when the employment or representation is undertaken, or during the course of 
the employment or representation, the member may nonetheless preform such duties competently by 
associating or, where appropriate, professionally consulting another member reasonably believed to be 
competent, or by acquiring sufficient learning and skill before performance is required, if the member has 
sufficient time, resources, and ability to do so. 

(C) As used in this rule, the term "ability" means a quality or state of having sufficient learning and skill 
and being mentally, emotionally, and physically able to perform legal services.  
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4. Withdrawal From Employment 

Rule of Professional Conduct 3-700

4 

5 subsections (B) and (C) provide for, respectively, mandatory and 
permissive withdrawal. While there is no explicit provision in rule 3-700 which either permits or requires 
a member to withdraw from employment based on initiating a conservatorship, under subsection (C)(1), if 
the client is engaging in conduct which "renders it unreasonably difficult" for the attorney to carry out the 

                                                                 
5   Rule of Professional Conduct 3-700 provides: 

(B) Mandatory Withdrawal 

A member representing a client before a tribunal shall withdraw from employment with the permission of 
the tribunal, if required by its rules, and a member representing a client in other matters shall withdraw 
from employment, if: 

(1) The member knows or should know that the client is bringing an action, conducting a defense, 
asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of 
harassing or maliciously injuring any person; or 

(2) the member knows or should know that continued employment will result in violation of these rules 
or of the State Bar Act; or 

(3) The member's mental or physical condition renders it unreasonably difficult to carry out the 
employment effectively. 

(C) Permissive Withdrawal 

If rule 3-700(B) is not applicable, a member may not request permission to withdraw in matters pending 
before a tribunal, and may not withdraw in other matters, unless such request or such withdrawal is 
because: 

(1) The client 

(a) insists upon presenting a claim or defense that is not warranted under existing law and cannot 
be supported by good faith argument for an extension, modification, or reversal of existing law, or 

(b) seeks to pursue an illegal course of conduct, or 

(c) insists that a member pursue a course of conduct that is illegal or that is prohibited under these 
rules or the State Bar Act, or 

(d) by other conduct renders it unreasonably difficult for the member to carry out the employment 
effectively, or 

(e) insists, in a matter not pending before a tribunal, that the member engage in conduct that is 
contrary to the judgment and advice of the member but not prohibited under these rules or the 
State Bar Act, or 

(f) breaches an agreement or obligation to the member as to expenses or fees. 

(2) The continued employment is likely to result in a violation of these rules or of the State Bar Act; or 

(3) The inability to work with co-counsel indicates that the best interests of the client likely will be 
served by withdrawal; or 

(4) The member's mental or physical condition renders it difficult for the member to carry out the 
employment effectively; or 

(5) The client knowingly and freely assents to termination of the employment; or 

(6) The member believes in good faith, in a proceeding pending before a tribunal, that the tribunal will 
find the existence of other good cause for withdrawal.  
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employment effectively, and that same conduct leads the attorney to the conclusion that the client needs a 
conservator, withdrawal may be permitted under the circumstances.

5 

6  

CONCLUSION 

It is the opinion of the Committee that instituting a conservatorship on these facts is barred by Business 
and Professions Code section 6068, subdivision (e), and furthermore creates a conflict that may not be 
waivable. The attorney must maintain the client's confidence and trust, even though the attorney will be 
torn between a duty to pursue the client's desires (including protecting his secrets) and a duty to represent 
his interests, which may best be served by instituting a conservatorship. While the attorney will not fall 
below the level of competence required by simply continuing the representation for which he or she was 
retained and avoiding filing a conservatorship for the client, withdrawal may be appropriate or even 
mandatory if the client's conduct impedes the attorney's ability to effectively carry out the duties for 
which he or she was retained.7  

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the 
State Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of California, 
its board of governors, any persons or tribunals charged with regulatory responsibilities, or any member 
of the State Bar. 

                                                                 
6   The Committee wishes to stress that withdrawal under these circumstances should be viewed by the attorney as 
a last resort. Given his needs and questionable capacity, the client conceivably will be prejudiced by the attorney's 
withdrawal, which should be sought only if absolutely compelled by the circumstances, after the attorney has done 
everything he or she possibly can to assist the client.  
7  To the extent the client poses an actual or apparent threat to the safety of others, this opinion is not intended to 
reach the possible application of the "duty to warn" created by the California Supreme Court in Tarasoff v. Regents 
of University of California (1976) 17 Cal.3d 425. 
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Rule 1.14 Client with Diminished Capacity 

(Commission’s Proposed Rule Adopted on January 22 – 23, 2016 – Clean Version) 

(a)  Duties Owed Client with Diminished Capacity. When a client's capacity to make 

RRC2 - 1.14 - Rule - DFT3.2 (01-23-16).docx  1 

adequately considered decisions in connection with a representation is 
diminished, whether because of minority, mental impairment or for some other 
reason, the lawyer shall, as far as reasonably possible, maintain a normal 
lawyer-client relationship with the client.  

(b)  Taking Protective Action on Behalf of a Client With Significantly Diminished 
Capacity.  

(1) Except where the lawyer represents a minor, a client in a criminal matter, 
or a client who is the subject of a conservatorship proceeding or who has 
a guardian ad litem or other person legally entitled to act for the client, the 
lawyer may, but is not required to take protective action, provided the 
lawyer has obtained the client’s consent as provided in paragraph (c) or 
(d), and the lawyer reasonably believes that:  

(i) there is a significant risk that the client will suffer substantial 
physical, psychological, or financial harm unless protective action is 
taken,  

(ii) the client has significantly diminished capacity such that the client is 
unable to understand and make adequately considered decisions 
regarding the potential harm, and 

(iii) the client cannot adequately act in the client's own interest. 

(2) Information relating to the client's diminished capacity is protected by 
Business and Professions Code § 6068(e)(1) and Rule 1.6. In taking 
protective action as authorized by this paragraph, the lawyer must:  

(i) act in the client's best interest, and 

(ii) disclose no more information than is reasonably necessary to 
protect the client from substantial physical, psychological, or 
financial harm, given the information known to the lawyer at the 
time of disclosure.  

(c)  Obtaining Consent To Take Protective Action. 

(1) Before taking protective action as authorized by paragraph (b), a lawyer 
must take all steps reasonably necessary to preserve client confidentiality 
and decision-making authority, which includes:  

(i)  explaining to the client the need to take protective action, and  
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(ii) obtaining the client's consent to take the protective action.  

(2)  In seeking the consent of a client to take protective action under 
paragraph (b), the lawyer may obtain the assistance of an appropriate 
person to assist the lawyer in communicating with the client. In obtaining 
such assistance, the lawyer must: 

(i) act in the client's best interest; 

(ii) disclose no more information than is reasonably necessary to 
protect the client from substantial physical, psychological, or 
financial harm, given the information known to the lawyer at the 
time of disclosure; and 

(iii) take all reasonable steps to ensure that the information disclosed 
remains confidential.  

(d) Obtaining Advance Informed Written Consent to Take Protective Action.  A 
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lawyer may obtain a client’s advance informed written consent to take protective 
action in the event the circumstances set forth in paragraphs (b)(1)(i) – (iii) 
should later occur. The advance consent must include the following written 
disclosures: 

(1)  the authorization to take protective action is valid only when the lawyer 
reasonably believes that the circumstances set forth in (b)(1)(i) – (iii) are 
present; and   

(2)  the client retains the right to revoke or modify the advance consent at any 
time. 

(e)   Restrictions on Lawyer’s Actions. This Rule does not authorize the lawyer to 
take:  

(1) any action that is adverse to the client, including the filing of a 
conservatorship petition or other similar action;   

(2) any action on behalf of a person other than the client that the lawyer would 
not be permitted to take under Rule 1.7 or 1.9; or   

(3) any action that would violate the client's right to due process of law under 
the United States or California Constitutions, or the California Probate 
Code.  

(f) Definitions.  For purposes of this Rule: 

(1)  “Protective action” means to take action to protect the client’s interests by: 
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(i)  notifying an individual or organization that has the ability to take 

action to protect the client, or  

(ii)  seeking to have a guardian ad litem appointed. 

(g) Discipline. Neither a lawyer who takes protective action as authorized by this 
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Rule, nor a lawyer who chooses not to take such action, is subject to discipline. 

Comments 

[1] The purpose of this Rule is to allow a lawyer to act competently on behalf of a 
client with significantly diminished capacity, to further the client's goals in the 
representation, and to protect the client's interests. 

[2] A client with significantly diminished capacity, such that the client cannot make 
adequately considered decisions regarding potential harm, often has the ability to 
understand, deliberate upon, express preferences concerning, and reach conclusions 
about matters affecting the client's own well-being, including the ability to provide 
consent. (See Probate Code §§ 810 – 813.)  

[3] In determining whether a client has significantly diminished capacity such that the 
client is unable to make adequately considered decisions, a lawyer may seek 
information or guidance from an appropriate diagnostician or other qualified medical 
service provider.  In doing so, the lawyer may not reveal client confidential information 
without the client's authorization or except as otherwise permitted by these Rules. See 
Rule 1.6(b) and Business and Professions Code § 6068(e)(2). 

[4] Where it is reasonably foreseeable that a client may suffer from significantly 
diminished capacity in the future such that the client will likely be unable to make 
adequately considered decisions, the lawyer may have an obligation to explain to the 
client the need to take measures to protect the client's interests, including using 
voluntary surrogate decision-making tools such as durable powers of attorney and 
seeking assistance from family members, support groups and professional services with 
the client's informed written consent. See Rule 1.4. 

[5] In obtaining the assistance another person such as a trained professional to 
assist in communicating with and furthering the interests of the client pursuant to 
paragraph (c), the lawyer must look to the client, and not the other person, for 
authorization to take protective measures on the client's behalf. See Evidence Code 
§952. The lawyer must advise the person who assists the lawyer that the person is not 
authorized to disclose information protected by Business and Professions Code § 
6068(e)(1) to any third person. 

[6] This Rule does not apply in the case of a client who is (1) a minor, (2) involved in 
a criminal matter, (3) is the subject of a conservatorship; or (4) has a guardian or other 
person legally entitled to act for the client.  The rights of such persons are regulated 
under other statutory schemes.  See Family Code §3150; Welfare and Institutions Code 
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Draft rules adopted by the commission are subject to change prior to being  
submitted to the board of trustees for public comment authorization. 

 
§1368 et seq.; Lanterman-Petris-Short Act, Welfare and Institutions Code Division 5, 
Part 1, §5000-5579; Probate Code, Division 4, Parts 1-8, §1400-3803; [Code Civ. Pro. 
§§ 372-376].  

RRC2 - 1.14 - Rule - DFT3.2 (01-23-16).docx  4 
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ABA Model Rule 1.14 Client with Diminished Capacity 

(a)  When a client's capacity to make adequately considered decisions in connection 
with a representation is diminished, whether because of minority, mental 
impairment or for some other reason, the lawyer shall, as far as reasonably 
possible, maintain a normal client-lawyer relationship with the client. 

(b)  When the lawyer reasonably believes that the client has diminished capacity, is 
at risk of substantial physical, financial or other harm unless action is taken and 
cannot adequately act in the client's own interest, the lawyer may take 
reasonably necessary protective action, including consulting with individuals or 
entities that have the ability to take action to protect the client and, in appropriate 
cases, seeking the appointment of a guardian ad litem, conservator or guardian. 

(c)  Information relating to the representation of a client with diminished capacity is 
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), 
the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about 
the client, but only to the extent reasonably necessary to protect the client's 
interests. 

Comment 

[1] The normal client-lawyer relationship is based on the assumption that the client, 
when properly advised and assisted, is capable of making decisions about important 
matters. When the client is a minor or suffers from a diminished mental capacity, 
however, maintaining the ordinary client-lawyer relationship may not be possible in all 
respects. In particular, a severely incapacitated person may have no power to make 
legally binding decisions. Nevertheless, a client with diminished capacity often has the 
ability to understand, deliberate upon, and reach conclusions about matters affecting 
the client's own well-being. For example, children as young as five or six years of age, 
and certainly those of ten or twelve, are regarded as having opinions that are entitled to 
weight in legal proceedings concerning their custody. So also, it is recognized that some 
persons of advanced age can be quite capable of handling routine financial matters 
while needing special legal protection concerning major transactions. 

[2]  The fact that a client suffers a disability does not diminish the lawyer's obligation 
to treat the client with attention and respect. Even if the person has a legal 
representative, the lawyer should as far as possible accord the represented person the 
status of client, particularly in maintaining communication. 

[3]  The client may wish to have family members or other persons participate in 
discussions with the lawyer. When necessary to assist in the representation, the 
presence of such persons generally does not affect the applicability of the attorney-
client evidentiary privilege. Nevertheless, the lawyer must keep the client's interests 
foremost and, except for protective action authorized under paragraph (b), must look to 
the client, and not family members, to make decisions on the client's behalf. 
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[4]  If a legal representative has already been appointed for the client, the lawyer 
should ordinarily look to the representative for decisions on behalf of the client. In 
matters involving a minor, whether the lawyer should look to the parents as natural 
guardians may depend on the type of proceeding or matter in which the lawyer is 
representing the minor. If the lawyer represents the guardian as distinct from the ward, 
and is aware that the guardian is acting adversely to the ward's interest, the lawyer may 
have an obligation to prevent or rectify the guardian's misconduct. See Rule 1.2(d). 

Taking Protective Action 

[5]  If a lawyer reasonably believes that a client is at risk of substantial physical, 
financial or other harm unless action is taken, and that a normal client-lawyer 
relationship cannot be maintained as provided in paragraph (a) because the client lacks 
sufficient capacity to communicate or to make adequately considered decisions in 
connection with the representation, then paragraph (b) permits the lawyer to take 
protective measures deemed necessary. Such measures could include: consulting with 
family members, using a reconsideration period to permit clarification or improvement of 
circumstances, using voluntary surrogate decisionmaking tools such as durable powers 
of attorney or consulting with support groups, professional services, adult-protective 
agencies or other individuals or entities that have the ability to protect the client. In 
taking any protective action, the lawyer should be guided by such factors as the wishes 
and values of the client to the extent known, the client's best interests and the goals of 
intruding into the client's decisionmaking autonomy to the least extent feasible, 
maximizing client capacities and respecting the client's family and social connections. 

[6]  In determining the extent of the client's diminished capacity, the lawyer should 
consider and balance such factors as: the client's ability to articulate reasoning leading 
to a decision, variability of state of mind and ability to appreciate consequences of a 
decision; the substantive fairness of a decision; and the consistency of a decision with 
the known long-term commitments and values of the client. In appropriate 
circumstances, the lawyer may seek guidance from an appropriate diagnostician. 

[7]  If a legal representative has not been appointed, the lawyer should consider 
whether appointment of a guardian ad litem, conservator or guardian is necessary to 
protect the client's interests. Thus, if a client with diminished capacity has substantial 
property that should be sold for the client's benefit, effective completion of the 
transaction may require appointment of a legal representative. In addition, rules of 
procedure in litigation sometimes provide that minors or persons with diminished 
capacity must be represented by a guardian or next friend if they do not have a general 
guardian. In many circumstances, however, appointment of a legal representative may 
be more expensive or traumatic for the client than circumstances in fact require. 
Evaluation of such circumstances is a matter entrusted to the professional judgment of 
the lawyer. In considering alternatives, however, the lawyer should be aware of any law 
that requires the lawyer to advocate the least restrictive action on behalf of the client. 
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Disclosure of the Client's Condition 

[8]  Disclosure of the client's diminished capacity could adversely affect the client's 
interests. For example, raising the question of diminished capacity could, in some 
circumstances, lead to proceedings for involuntary commitment. Information relating to 
the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the 
lawyer may not disclose such information. When taking protective action pursuant to 
paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, 
even when the client directs the lawyer to the contrary. Nevertheless, given the risks of 
disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other 
individuals or entities or seeking the appointment of a legal representative. At the very 
least, the lawyer should determine whether it is likely that the person or entity consulted 
with will act adversely to the client's interests before discussing matters related to the 
client. The lawyer's position in such cases is an unavoidably difficult one. 

Emergency Legal Assistance 

[9]  In an emergency where the health, safety or a financial interest of a person with 
seriously diminished capacity is threatened with imminent and irreparable harm, a 
lawyer may take legal action on behalf of such a person even though the person is 
unable to establish a client-lawyer relationship or to make or express considered 
judgments about the matter, when the person or another acting in good faith on that 
person's behalf has consulted with the lawyer. Even in such an emergency, however, 
the lawyer should not act unless the lawyer reasonably believes that the person has no 
other lawyer, agent or other representative available. The lawyer should take legal 
action on behalf of the person only to the extent reasonably necessary to maintain the 
status quo or otherwise avoid imminent and irreparable harm. A lawyer who undertakes 
to represent a person in such an exigent situation has the same duties under these 
Rules as the lawyer would with respect to a client. 

[10]  A lawyer who acts on behalf of a person with seriously diminished capacity in an 
emergency should keep the confidences of the person as if dealing with a client, 
disclosing them only to the extent necessary to accomplish the intended protective 
action. The lawyer should disclose to any tribunal involved and to any other counsel 
involved the nature of his or her relationship with the person. The lawyer should take 
steps to regularize the relationship or implement other protective solutions as soon as 
possible. Normally, a lawyer would not seek compensation for such emergency actions 
taken.  
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COMMISSION CHARTER 

The Commission is charged with conducting a comprehensive review of the existing California 
Rules of Professional Conduct and preparing a new set of proposed rules and comments for 
approval by the Board of Trustees and submission to the Supreme Court no later than March 31, 
2017. In conducting its review of the existing Rules and developing proposed amendments to the 
Rules, the Commission should be guided by the following principles: 

1. The Commission’s work should promote confidence in the legal profession and the 
administration of justice, and ensure adequate protection to the public.  

2. The Commission should consider the historical purpose of the Rules of Professional 
Conduct in California, and ensure that the proposed rules set forth a clear and enforceable 
articulation of disciplinary standards, as opposed to purely aspirational objectives. 

3. The Commission should begin with the current Rules and focus on revisions that (a) 
are necessary to address changes in law and (b) eliminate, when and if appropriate, 
unnecessary differences between California’s rules and the rules used by a preponderance 
of the states (in some cases in reliance on the American Bar Association’s Model Rules) 
in order to help promote a national standard with respect to professional responsibility 
issues whenever possible. 

4. The Commission’s work should facilitate compliance with and enforcement of the 
Rules by eliminating ambiguities and uncertainties 

5. Substantive information about the conduct governed by the rule should be included in 
the rule itself. Official commentary to the proposed rules should not conflict with the 
language of the rules, and should be used sparingly to elucidate, and not to expand upon, 
the rules themselves.  

The proposed amendments developed by the Commission should be accompanied by a report 
setting forth the Commission’s rationale for retaining or changing any rule and related 
commentary language. 
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COMMISSION FOR THE REVISION OF  
THE RULES OF PROFESSIONAL CONDUCT 

2016 SCHEDULE OF MEETINGS 

Friday and Saturday, January 22 & 23, 2016 (Los Angeles) 
1-100(B) (Chou), 1-120 (Cardona), 1-400 (Langford), 1.14 (Tuft), 

2-300 (Kehr), 3-120 (Ham), 3-200 (Martinez),  
Assignment Due Date: Wednesday, January 6, 2016 

Friday and Saturday, February 19 & 20, 2016 (San Francisco) 
3-310 (Martinez), 3-600 (Rothschild), Catch-Up 

Assignment Due Date: Monday, February 1, 2016 

REVISED Thursday and Friday, March 31 & April 1, 2016 (Los Angeles) 
5-110 (Rothschild), 1-400 (Langford), 3-210 (Langford),  

3-310 (Martinez), 3-300 (Kehr), 3-400 (Harris),  
3-410 (Clinch), 3-700 (Kornberg), 4-100 (Tuft) 

Assignment Due Date: Monday, March 14, 2016 

Friday and Saturday, May 6 & 7, 2016 (San Francisco) 
5-100 (Zipser), 5-120 (Clopton), 5-200/5-220 (Tuft), 5-210 (Cardona) 

5-300 (Stout), 5-310 (Croker), 5-320 (Kornberg) 
Assignment Due Date: Monday, April 18, 2016 

Friday, June 3, 2016 (Los Angeles) 
Final preparation for public comment circulation.  Agenda to be determined. 

Assignment Due Date: Monday, May 16, 2016 

Friday, August 26, 2016 (TBD) 
Final preparation for public comment circulation.  Agenda to be determined. 

Assignment Due Date: Monday, August 8, 2016 

Friday, October 21 & 22, 2016 (TBD) 
Final preparation for public comment circulation.  Agenda to be determined. 

Assignment Due Date: Monday, October 3, 2016 

Board of Trustees Meeting Dates 
January 31-Feb. 2 (Monterey) July 21-22, 2016 (LA) 
March 10-11 (LA) September 29 - October 2, 2016 (San Diego) 
May 12-13, 2016 (SF) November 17-18, 2016 (SF) 
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Draft New and Amended Rules Under Consideration by the Commission 

New and amended rules drafted by the Commission are posted online. They can be found in agenda items 
and action summaries. Generally, the drafts submitted as Commission agenda items are works-in-progress 
that have not been voted on by the Commission. Refer to the Commission’s meeting page for information 
on accessing Commission agenda materials.  

Rule drafts appended to action summaries usually have been voted on by the Commission and are 
captioned as adopted by the Commission on a specified date. Adoption by the Commission is only one 
step in the overall process for State Bar consideration. All rules adopted by the Commission are 
anticipated to be submitted to a committee of the Board of Trustees in 2016 as an initial comprehensive 
report and with a request for public comment authorization. After consideration of public comment, draft 
rules could be revised further and recirculated for additional public comment. Ultimately, the 
Commission will present a comprehensive final report and recommendation to the Board of Trustees for 
Board adoption. Draft rules adopted by the Board of Trustees must then be submitted to the Supreme 
Court of California for approval. Rule amendments only become operative if and when they are approved 
by the Supreme Court. (Business and Professions Code sections 6076 and 6077.)  

The following are draft rules have been adopted by the Commission and are awaiting submission to the 
Board of Trustees for public comment authorization. These rules are being collected here for convenient 
reference. The anticipated initial comprehensive report is expected to contain many proposed new and 
amended rules. If you are planning on submitting a public comment at that time, then you are encouraged 
to begin studying the draft rules provided here. However, please be advised that all of these drafts are 
subject to change, in part, because Commission work on any given rule may lead to a reconsideration of a 
rule draft previously adopted.  

PROPOSED AMENDED RULES 

CAL Proposed 
Rule Title Word PDF Meeting Date 

1-100 1.0 Purpose and Function of the Rules of Professional
Conduct .doc .pdf Dec 2015 

1-100(B) 1.0.1 Teminology .doc .pdf Jan 2016 
1-100(D) 8.5 Disciplinary Authority; Choice of Law .doc .pdf Oct 2015 

1-110 8.1.1 Compliance with Conditions of Discipline and
Agreements in Lieu of Discipline .doc .pdf May 2015 

1-120 8.4 Misconduct .doc .pdf Jan 2016 

1-200 8.1 
False Statement Regarding Application for 
Admission, Readmission, Certification or 
Registration  

.doc .pdf May 2015 

1-300 5.5 Unauthorized Practice of Law; Multijurisdictional
Practice of Law .doc .pdf May 2015 

1-311 5.3.1 Employment of Disbarred, Suspended, Resigned,
or Involuntarily Inactive Lawyer .doc .pdf Jun 2015 

1-320 / 
1-310 / 
1-600 

5.4 Financial and Similar Arrangements with
Nonlawyers .doc .pdf Nov 2015 
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CAL Proposed 
Rule Title Word PDF Meeting Date

1-500 5.6 Restrictions on a Lawyer’s Right to Practice .doc .pdf Oct 2015 
1-650 6.5 Limited Legal Services Programs .doc .pdf Oct 2015 
1-700 8.2 Judicial Officials .doc .pdf Nov 2015 

1-710 2.4.1 Lawyer as Temporary Judge, Referee, or Court-
Appointed Arbitrator .doc .pdf Nov 2015 

2-100 4.2 Communication with a Represented Person .doc .pdf Jun 2015 
2-200 1.5.1 Fee Divisions Among Lawyers .doc .pdf Sept 2015 
2-300 1.17 Sale of a Law Practice .doc .pdf Jan 2016 
3-100 1.6 Confidential Information of a Client .doc .pdf Aug 2015 
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4-300 1.8.9 Purchasing Property at a Foreclosure or a Sale
Subject to Judicial Review .doc .pdf Nov 2015 

4-400 1.8.3 Gifts from Client .doc .pdf Nov 2015 
5-110 3.8 Special Responsibilities of a Prosecutor .doc .pdf Oct 2015 

PROPOSED NEW RULES 

Proposed 
Rule Title Word PDF Meeting Date 

1.3 Diligence .doc .pdf Nov 2015 
1.8.2 Use of Current Client's Information .doc .pdf Aug 2015 
1.14 Client with Diminished Capacity .doc .pdf Jan 2016 
2.4 Lawyer as Third-Party Neutral .doc .pdf Nov 2015 
4.3 Communicating with an Unrepresented Person .doc .pdf Aug 2015 
5.1 Responsibilities of Managerial and Supervisory Lawyers .doc .pdf Nov 2015 
5.2 Responsibilities of a Subordinate Lawyer .doc .pdf Sept 2015 
5.3 Responsibilities Regarding Nonlawyer Assistants .doc .pdf Sept 2015 
6.3 Membership in Legal Services Organization .doc .pdf Nov 2015 

PROPOSED AMENDED RULES UNDER CONSIDERATION FOR EXPEDITING 

Proposed 
Rule Title Word PDF Meeting Date 

5-110  Special Responsibilities of a Prosecutor .doc .pdf Oct 2015 
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THE STATE BAR OFFICE OF PROFESSIONAL COMPETENCE 

OF CALIFORNIA PLANNING, AND DEVELOPMENT

180 HOWARD STREET, SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2167 

M E M O R A N D U M 

DATE: February 22, 2016 

TO: Members, Regulation and Discipline Committee 

FROM: Randall Difuntorum, Director, Professional Competence Programs  

SUBJECT: Commission for the Revision of the Rules of Professional Conduct of the 
State Bar of California – Executive Summaries of Selected Proposed Rules 

By statute, the Board of Trustees (“Board”) has the authority to adopt amendments to the 
Rules of Professional Conduct of the State Bar of California that are binding upon all 
members of the State Bar once those rules are approved by the California Supreme Court. 
(Business and Professions Code sections 6076 and 6077.)  The Board has assigned the 
Commission for the Revision of the Rules of Professional Conduct (“Commission”) to 
conduct a study of the Rules of Professional Conduct and to recommend comprehensive 
amendments. No Board action is requested at this time.  

The Commission’s proposed new and amended rules are anticipated to be considered by 
the Board at a special meeting in June.  In preparation for that June meeting, Commission 
staff has prepared executive summaries of selected proposed rules to give Board members 
an early opportunity to become familiar with certain key substantive and policy issues. More 
executive summaries are planned for RAD’s May meeting.  Board members with questions 
may contact Randall Difuntorum at (415) 538-2161. 

Executive Summaries Attached: 

 Proposed Rule 4.2 (CA Rule 2-100) “Communication with a Represented Person”

 Proposed Rule 4.3 (no CA rule) “Communicating With an Unrepresented Person”

 Proposed Rule 1.5 (CA Rule 4-200) “Fees For Legal Services”

 Proposed Rule 1.5.1 (CA Rule 2-200) “Fee Divisions Among Lawyers”

 Proposed Rule 1.8.9 (CA Rule 4-300) “Purchasing Property at a Foreclosure or a
Sale Subject to Judicial Review”

 Proposed Rule 1.14 (no CA rule) “Client With Diminished Capacity”

 Consideration of ABA Model Rule 6.1 (no CA rule) “Voluntary Pro Bono Publico
Service”
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PROPOSED RULE OF PROFESSIONAL CONDUCT 4.2 
(Current Rule 2-100) 

Communication With a Represented Person 

EXECUTIVE SUMMARY 

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has 
evaluated current rule 2-100 (Communication With a Represented Party) in accordance with 
the Commission Charter, with a focus on the function of the rule as a disciplinary standard, 
and with the understanding that rule comments should be included only when necessary to 
explain a rule and not for providing aspirational guidance. In addition, the Commission 
considered the national standard of the ABA counterpart, Model Rule 4.2 (concerning 
communications with a represented person) and the Restatement of Law Governing 
Lawyers counterpart, Restatement § 99 (Represented Nonclient – The General Anti-contact 
Rule).  The result of the Commission’s evaluation is proposed rule 4.2 (Communication With 
a Represented Person). This proposed rule has been adopted by the Commission for 
submission to the Board of Trustees for public comment authorization. A final recommended 
rule will follow the public comment process. 

Proposed rule 4.2 carries forward the substance of current rule 2-100, the “no contact” rule, 
and prohibits a lawyer who represents a client in a matter from communicating, either 
directly or indirectly, about the subject matter of the representation with a person 
represented by a lawyer in the same matter.  The Rule is intended to protect the 
represented person against (i) possible overreaching by the prohibited lawyer,  
(ii) interference by the prohibited lawyer with the client-lawyer relationship, and (iii) the 
uncounseled disclosure of privileged or other confidential information.  

In addition to containing the basic prohibition in paragraph (a), the proposed Rule would 
carry forward, largely intact, the other black letter provisions in current rule 2-100(B) and (C) 
as paragraphs (b) and (c). There are also two new paragraphs: paragraph (d), which 
imposes a duty on a lawyer to treat with fairness a represented person with whom 
communications are permitted under the Rule (e.g. a public official), and paragraph (e), 
which includes two definitions intended to avoid ambiguity in the application of the Rule. 

Proposed Rule 4.2, like current rule 2-100, is substantially more detailed than the 
corresponding Model Rule, which is a single blackletter sentence supplemented by nine 
Comments, many of which expand or provide express exceptions to the rule.  The 
Commission believes that a rule similar to current rule 2-100 is preferred to the Model Rule 
because it more closely adheres to the Charter’s principle that the Rule function as a 
minimal disciplinary standard. Further, the detailed proposed rule enhances compliance and 
facilitates enforcement, as well as promotes protection for the public and respect for the 
legal profession and administration of justice. 

Paragraph (a), the basic prohibition, presents a key issue: whether to substitute the term 

RRC2 - 2-100 [4.2] - Executive Summary - REV2.1 (02-18-16).docx 1 

“person” for “party” in current rule 2-100. This substitution has been made by every 
jurisdiction, either by making the substitution in the black letter provision of its Rule 4.2 
counterpart or by stating in a comment that “party” applies to any person involved in a 
matter who is represented by a lawyer. Changing “party” to “person” will also resolve the 
limitations inherent in using the term “party” that were recognized in In the Matter of Dale 
(Rev. Dept. 2004) 4 Cal. State Bar Ct. Rptr. 798. Given the rule’s aforementioned objectives 
to protect any person who has chosen to be represented by a lawyer in a matter against 
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possible overreaching by lawyers who are employed in the matter, interference by those 
lawyers with the lawyer-client relationship, or the uncounseled disclosure of confidential 
information, there is no principled reason to limit the protection of the rule to those persons 
who are parties. Nevertheless, public comment received by the first Commission and this 
Commission demonstrates that some lawyers in the criminal justice system believe that the 
substitution of “person” for “party” will inhibit their ability to investigate. However, the 
experience in other jurisdictions has not borne that out. In any event, proposed Comment [8] 
makes clear that the change is not intended to prohibit current legitimate investigative 
practices. In light of these contentions, this change in language creates a point of 
controversy in considering the Rule. See also discussion of paragraph (c), below. 

Paragraph (b), which carries forward the substance of current rule 2-100(B), is intended to 

RRC2 - 2-100 [4.2] - Executive Summary - REV2.1 (02-18-16).docx 2 

clarify the operation of the proposed rule when the represented “person” is an organization, 
including a governmental organization.1 The only substantive change to that paragraph is to 
no longer view as a “represented person” a constituent of the organization “whose statement 
may constitute an admission on the part of the organization.” That clause was deleted 
because it is ambiguous and applies even if the statement "may" constitute an admission 
against interest, and the provision requires a lawyer at his or her peril to analyze the 
applicable state rules of evidence and law of agency in deciding whether to communicate 
with a non-managerial employee or agent of a represented entity. Most states do not include 
this as the ABA deleted a similar clause as a part of its Ethics 2000 Commission’s 
comprehensive revisions of the Model Rules. In any event, deleting the clause should not 
put organizations at risk of conceding liability in a communication by one of its constituents 
because nearly every communication that could constitute an admission would have to 
originate from a constituent who is already off-limits under subparagraph (b)(1) (which 
encompasses any officer, director, partner, or managing agent). 

Paragraph (c) carries forward most of current Rule 2-100(C), which explicitly recognizes 
several exceptions to application of the rule, including communications with public officials 
or public entities and communications otherwise authorized by law. Paragraph (c) does not 
carry forward current paragraph (C)(2), which excepts communications initiated by a 
represented person seeking advice from an independent lawyer. Current rule 2-100(C)(2) is 
superfluous because an independent lawyer could not be covered by the rule, which applies 
only to communications by a lawyer in the course of representing a client in the matter, which 
would make the lawyer making those communications not independent.  

A key issue, however, is the addition of the phrase, “or a court order.” This is intended to 
address concerns expressed by lawyers in the criminal justice system to the prior Commission 
that the substitution of “person” would interfere with the ability to conduct investigations. 
Including this phrase removes any ambiguity that might otherwise suggest that, for example, a 
prosecutor could not seek a court order to communicate with a represented witness in 
conducting a criminal investigation.  Most states that have a version of Model Rule 4.2 include 
the option of seeking a court order.  When considered in light of the substitution of “person” for 
“party,” the phrase represents an appropriate balancing between protecting lawyer-client 
relationships of any person involved in a matter and permitting lawyers, whether on behalf of 
private or governmental interests, to effectively represent their clients by conducting 
investigations into the matters for which they had been retained. During the first 
Commission’s process, the provision generated substantial input from interested 

                                                 
1  Proposed Rule 1.0.1(g-1) defines “person” to mean “a natural person or an organization.” 
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stakeholders both in formal public comment and in appearances at Commission meetings 
and public hearings. This Commission also received communications from interested 
stakeholders regarding this change. To address the expressed concerns, this Commission 
has also recommended including proposed Comment [8]. 

Paragraph (d) is new. It requires that when lawyers deal with a represented person as 
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permitted by the rule, i.e., pursuant to paragraph (c)(1), the lawyer must comply with the 
requirements of Rule 4.3, which in effect requires lawyers to treat unrepresented persons fairly 
and is intended to prevent overreaching by lawyers when communicating with unrepresented 
persons. Although there may be other general provisions under which a lawyer might be 
charged for engaging in overreaching conduct, e.g., Bus. & Prof. Code §§ 6068(a) and 6106, 
their application to situations governed by proposed Rule 4.2 is not readily apparent. Including 
this express provision should eliminate that ambiguity and facilitate compliance. 

Paragraph (e) includes two definitions, one for “managing agent” and another for “public 
official.” They are intended to clarify the application of the rule in an organizational context and 
when a lawyer is attempting to exercise the right to petition the government, respectively.  

Finally, non-substantive changes to the current rule include rule numbering to track the 
Commission’s general proposal to use the Model Rule numbering system and the 
substitution of the term “lawyer” for “member.”  

Comments to proposed Rule 4.2. Principle 5 of the Commission’s Charter provides that 
comments “should not conflict with the language of the rules, and should be used sparingly 
to elucidate, and not to expand upon, the rules themselves.” Proposed Rule 4.2 has been 
the focus of a substantial amount of case law that has clarified how it should be applied. The 
comments the Commission recommends are an attempt to capture that case law and other 
authority to clarify how the rule is applied, do not conflict with Principle 5, and also accord 
with Principle 4 of the Commission’s Charter by facilitating “compliance with and 
enforcement of the Rules by eliminating ambiguities and uncertainties.” 

Of particular note is Comment [8] which, as noted above, has been added to clarify that the 
Rule is not intended to preclude communications with represented persons in the course of 
legitimate investigations as authorized by law. A similar comment was included in the first 
Commission’s proposed Rule to address the concerns of lawyers on both sides in the 
criminal justice system. 
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CLEAN VERSION 
Proposed Rule 4.2 Communication With a Represented Person 

(Adopted by the Commission on August 14, 2015) 

Rule 2-100 [4.2] Communication With a Represented Person 

(a) In representing a client, a lawyer shall not communicate directly or indirectly about the 
subject of the representation with a person the lawyer knows to be represented by 
another lawyer in the matter, unless the lawyer has the consent of the other lawyer.  

(b) In the case of a represented corporation, partnership, association, or other private or 
governmental organization, this Rule prohibits communications with:  

(1) A current officer, director, partner, or managing agent of the organization; or 

(2) A current employee, member, agent, or other constituent of the organization, if 
the subject of the communication is any act or omission of such person in 
connection with the matter which may be binding upon or imputed to the 
organization for purposes of civil or criminal liability. 

(c) This Rule shall not prohibit: 

(1) communications with a public official, board, committee, or body; or 

(2) communications otherwise authorized by law or a court order.  

(d) In any communication with a represented person not prohibited by this Rule, the lawyer 
shall comply with the requirements of Rule 4.3. 

(e) For purposes of this Rule: 

(1) “Managing agent” means an employee, member, agent, or other constituent of 
an organization with substantial discretionary authority over decisions that 
determine organizational policy. 

(2) “Public official” means a public officer of the United States government, or of a 
state, county, city, town, political subdivision, or other governmental organization, 
with the comparable decision-making authority and responsibilities as the 
organizational constituents described in paragraph (b)(1).   

Comment 

[1]  This Rule applies even though the represented person initiates or consents to the 
communication. A lawyer must immediately terminate communication with a person if, after 
commencing communication, the lawyer learns that the person is one with whom 
communication is not permitted by this Rule. 

[2]  “Subject of the representation,” “matter,” and “person” are not limited to a litigation 
context. This Rule applies to communications with any person, whether or not a party to a 
formal adjudicative proceeding, contract or negotiation, who is represented by counsel 
concerning the matter to which the communication relates. 

RRC2 - 2-100 [4.2] - Executive Summary - REV2.1 (02-18-16).docx 4 
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[2A]  [PLACEHOLDER] This Rule applies where the lawyer has actual knowledge that the 
person to be contacted is represented by another lawyer in the matter. Actual knowledge may 
be inferred from the circumstances.

RRC2 - 2-100 [4.2] - Executive Summary - REV2.1 (02-18-16).docx 5 
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[3]  The prohibition against communicating “indirectly” with a person represented by counsel 
in paragraph (a) is intended to address situations where a lawyer seeks to communicate with a 
represented person through an intermediary such as an agent, investigator or the lawyer’s 
client. This Rule, however, does not prevent represented persons from communicating directly 
with one another with respect to the subject of the representation, nor does it prohibit a lawyer 
from advising a client concerning such a communication. A lawyer may also advise a client not 
to accept or engage in such communications. The Rule also does not prohibit a lawyer who is a 
party to a legal matter from communicating on his or her own behalf with a represented person 
in that matter. 

[4]  This Rule does not prohibit communications with a represented person concerning 
matters outside the representation.  Similarly, a lawyer who knows that a person is being 
provided with limited scope representation is not prohibited from communicating with that 
person with respect to matters that are outside the scope of the limited representation. (See, 
e.g., Cal. Rules of Court, Rules 3.35 – 3.37; 5.425 [Limited Scope Representation].) 

[5]  This Rule does not prohibit communications initiated by a represented person seeking 
advice or representation from an independent lawyer of the person's choice. 

[6]  If a current constituent of the organization is represented in the matter by his or her own 
counsel, the consent by that counsel to a communication is sufficient for purposes of this Rule. 

[7]  This Rule applies to all forms of governmental and private organizations, such as cities, 
counties, corporations, partnerships, limited liability companies, and unincorporated 
associations. When a lawyer communicates on behalf of a client with a governmental 
organization, or certain employees, members, agents, or other constituents of a governmental 
organization, however, special considerations exist as a result of the right to petition conferred 
by the First Amendment of the United States Constitution and Article I, section 3 of the 
California Constitution. Paragraph (c)(1) recognizes these special considerations by generally 
exempting from application of this Rule communications with public boards, committees, and 
bodies, and with public officials as defined in paragraph (e)(2) of this Rule. Communications 
with a governmental organization constituent who is not a public official, however, will remain 
subject to this Rule when the lawyer knows the governmental organization is represented in the 
matter and the communication with that constituent falls within paragraph (b)(2). 

[8]  Paragraph (c)(2) recognizes that statutory schemes, case law, and court orders may 
authorize communications between a lawyer and a person that would otherwise be subject to 
this Rule. Examples of such statutory schemes include those protecting the right of employees 
to organize and engage in collective bargaining, employee health and safety, and equal 
employment opportunity. The law also recognizes that prosecutors and other government 

                                                 
2  Comment [2A] was designated as a placeholder pending consideration of a global 
terminology rule and a definition of “know”. The Commission has concluded its study of that 
Rule, proposed Rule 1.0.1, and has recommended adoption of a definition of “know” identical to 
Comment [2A]. If that definition is adopted by the Board, Comment [2A] should be deleted 
before proposed Rule 4.2 is circulated for public comment. 
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lawyers are authorized to contact represented persons, either directly or through investigative 
agents and informants, in the context of investigative activities, as limited by relevant federal 
and state constitutions, statutes, rules, and case law. (See, e.g., United States v. Carona (9th 
Cir. 2011) 660F.3d 360; United States v. Talao (9th Cir. 2000) 222 F.3d 1133.) The Rule is not 
intended to preclude communications with represented persons in the course of such legitimate 
investigative activities as authorized by law. This Rule also is not intended to preclude 
communications with represented persons in the course of legitimate investigative activities 
engaged in, directly or indirectly, by lawyers representing persons whom the government has 
accused of or is investigating for crimes, to the extent those investigative activities are 
authorized by law. 
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PROPOSED RULE OF PROFESSIONAL CONDUCT 4.3 
(No Current Rule) 

Communicating With an Unrepresented Person 

EXECUTIVE SUMMARY 

In connection with the consideration of current Rule 2-100 (Communication with a 
Represented Party), the Commission for the Revision of the Rules of Professional Conduct 
(“Commission”) has reviewed and evaluated American Bar Association (“ABA”) Model Rule 
4.3 (Dealing With an Unrepresented Person), the Restatement of the Law of Lawyering, 
section 103 (Communications with Unrepresented Nonclient).  The Commission also 
reviewed relevant California statutes, rules , and case law relating to issues addressed by 
the proposed rule. The evaluation was made with a focus on the function of the rule as a 
disciplinary standard, and with the understanding that rule comments should be included 
only when necessary to explain a rule and not for providing aspirational guidance. Although 
the proposed rule has no direct counterpart in the current California rules, much of its 
concept is found in current rule 3-600(D) concerning how a lawyer for an organization must 
deal with the organization’s constituents. The result of the evaluation is proposed rule 4.3 
(Communicating With an Unrepresented Person). This proposed rule has been adopted by 
the Commission for submission to the Board of Trustees for public comment authorization. A 
final recommended rule will follow the public comment process. 

The key concept of the proposed rule is in paragraph (a), which prohibits a lawyer when 
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communicating on behalf of a client with an unrepresented person from doing three things: 
(i) stating or implying the lawyer is disinterested; (ii) correcting the person’s misconception if 
the lawyer knows or reasonably should know the person incorrectly believes the lawyer is 
disinterested; and (iii) providing legal advice, other than to obtain counsel, if the interests of 
the person are in conflict with the client’s interests. By including the first two objectives, the 
proposed rule will extend the principles found in current rule 3-600(D) beyond the 
organizational context.1 The Commission concluded the provision provides important public 
protection and critical guidance to lawyers interacting with unrepresented persons by clarifying 
the conduct that is prohibited rather than requiring them to parse and interpret more general 
prohibitions in the State Bar Act.  Further, proposed Rule 4.3 complements proposed Rule 4.2’s 
prohibitions on communicating with a represented party when such communications are permitted 
under that rule. Moreover, Rule 4.3 would provide an alternative basis for discipline to Business & 
Professions Code §§ 6068(a) and 6106 that would not require the establishment of a fiduciary 
relationship or proof of an act of moral turpitude.  Finally, a version of Model Rule 4.3 has been 
adopted in every other jurisdiction in the country.  

1  Rule 3-600(D) provides: 

(D) In dealing with an organization's directors, officers, employees, members, 
shareholders, or other constituents, a member shall explain the identity of the 
client for whom the member acts, whenever it is or becomes apparent that the 
organization's interests are or may become adverse to those of the constituent(s) 
with whom the member is dealing. The member shall not mislead such a 
constituent into believing that the constituent may communicate confidential 
information to the member in a way that will not be used in the organization's 
interest if that is or becomes adverse to the constituent. 
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The major concern with paragraph (a) is the third prohibition concerning the giving of legal advice. 
Unless the person retains counsel, the lawyer will be unreasonably restricted in attempting to 
inform the person of the lawyer’s client’s legal positions. There is a fine line between providing 
legal advice and giving legal information and a lawyer arguably should not be subject to 
discipline for giving legal advice or stating the legal positions of the lawyer’s client. The 
Commission has addressed this concern by including proposed Comment [2], discussed below. 

Paragraph (b) has no counterpart in jurisdictions that have adopted Model Rule 4.3. 
Nevertheless, the provision is important in protecting the attorney-client privilege and legal 
rights of third persons with whom the lawyer interacts. A concern expressed regarding 
paragraph (b) is that it imposes unique risks on a lawyer and creates a gap between what a 
client may do and what a lawyer is permitted to do. The Commission, however, concluded that a 
lawyer should not be permitted to engage in conduct that is prejudicial to the administration of 
justice simply because a layperson might not have the same duties as a lawyer. 

Finally, non-substantive changes to the current rule include rule numbering to track the 
Commission’s general proposal to use the model rule numbering system and the 
substitution of the term “lawyer” for “member.” 

There are three comments to the Rule. Comment [1] states the policy underlying the rule and 
its intent, and so explains how the rule should be applied to a contemplated course of conduct, 
an approved function of a rule comment. Comment [2] is a substantial revision of the 
corresponding Model Rule comment and clarifies the prohibition on giving “legal advice” in the 
third sentence of paragraph (a). In particular, it includes the important point that a lawyer does 
not give legal advice to an unrepresented person when the lawyer states a legal position on 
behalf of his or her client. Comment [3] was a placeholder when the Commission adopted the 
rule and in fact, has been moved to different rule. 

RRC2 - 2-100 [4.3] - Executive Summary - REV2.1 (02-22-16).docx 2 
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CLEAN VERSION 
Rule 4.3 Communicating with an Unrepresented Person 
(Adopted by the Commission on September 25, 2015) 

(a) In communicating on behalf of a client with a person who is not represented by counsel, 
a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows 
or reasonably should know that the unrepresented person incorrectly believes the lawyer 
is disinterested in the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding.  If the lawyer knows or reasonably should know that the interests of 
the unrepresented person are in conflict with the interests of the client, the lawyer shall 
not give legal advice to that person, except that the lawyer may, but is not required to, 
advise the person to secure counsel. 

(b) In communicating on behalf of a client with a person who is not represented by counsel, 
a lawyer shall not seek to obtain privileged or other confidential information the lawyer 
knows or reasonably should know the person may not reveal without violating a duty to 
another or which the lawyer is not otherwise entitled to receive. 

Comment 

[1] This Rule is intended to protect unrepresented persons, whatever their interests, from 
being misled when communicating with a lawyer who is acting for a client. 

[2] Paragraph (a) distinguishes between situations in which a lawyer knows or reasonably 
should know that the interests of an unrepresented person are in conflict with the interests of the 
lawyer’s client and situations in which the lawyer does not. In the former situation, the possibility 
that the lawyer will compromise the unrepresented person’s interests is so great that the Rule 
prohibits the giving of any legal advice, apart from the advice to obtain counsel. A lawyer does 
not give legal advice merely by stating a legal position on behalf of the lawyer’s client. This Rule 
does not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with 
an unrepresented person. So long as the lawyer discloses that the lawyer represents an 
adverse party and not the person, the lawyer may inform the person of the terms on which the 
lawyer’s client will enter into the agreement or settle the matter, prepare documents that require 
the person’s signature, and explain the lawyer’s own view of the meaning of the document and 
the underlying legal obligations. 

[3] [PLACEHOLDER] Paragraph (a) does not apply to lawful covert criminal, civil, or 
administrative investigations by government or private lawyers.

RRC2 - 2-100 [4.3] - Executive Summary - REV2.1 (02-22-16).docx 3 
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2  The concept of Comment [3] has been moved to proposed Rule 8.4. 
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PROPOSED RULE OF PROFESSIONAL CONDUCT 1.5 
(Current Rule 4-200) 

Fees For Legal Services 

EXECUTIVE SUMMARY 

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has 
evaluated current rule 4-200 (Fees for Legal Services) in accordance with the Commission 
Charter, with a focus on the function of the rule as a disciplinary standard, and with the 
understanding that the rule comments should be included only when necessary to explain a rule 
and not for providing aspirational guidance.  In addition, the Commission considered the 
national standard of the ABA counterpart, model rule 1.5 (Fees).  The result of the 
Commission’s evaluation is proposed rule 1.5 (Fees for Legal Services).  This proposed rule 
has been adopted by the Commission for submission to the Board of Trustees for public 
comment authorization.  A final recommended rule will follow the public comment process. 

A fundamental issue posed by this proposed rule is whether to retain the longstanding 
“unconscionable fee” standard used in California’s current rule 4-200. Nearly every other 
jurisdiction has adopted an “unreasonable fee” standard for describing a prohibited fee for legal 
services.
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1  The Commission determined to retain California’s unconscionability standard as this 
standard carries forward California’s public policy rationale which was stated over 80 years ago 
by the Supreme Court in Herrscher v. State Bar (1934) 4 Cal.2d 399, 402-403: 

In the few cases where discipline has been enforced against an attorney for 
charging excessive fees, there has usually been present some element of fraud 
or overreaching on the attorney's part, or failure on the attorney's part to disclose 
the true facts, so that the fee charged, under the circumstances, constituted a 
practical appropriation of the client's funds under the guise of retaining them as 
fees.

Generally speaking, neither the Board of Governors nor this court can, or should, 
attempt to evaluate an attorney's services in a quasi-criminal proceeding such as 
this, where there has been no failure to disclose to the client the true facts or no 
overreaching or fraud on the part of the attorney. It is our opinion that the 
disciplinary machinery of the bar should not be put into operation merely on the 
complaint of a client that a fee charged is excessive, unless the other elements 
above mentioned are present. (Emphasis added) (Citations omitted).

The Commission believes that if the foregoing policy was prudent in 1934, it is even more sound 
today because currently consumer protection against lawyers who charge unreasonable fees is 
provided through both the civil court system and California’s robust mandatory fee arbitration
program. (See Bus. & Prof. Code § 6200 et seq.) Under the statutory fee arbitration program, 
arbitration of disputes over legal fees is voluntary for a client but mandatory for a lawyer when 
commenced by a client. Accordingly, California’s current approach to fee controversies is 
                                            
1  Only California, Massachusetts, New York, North Carolina and Texas have not adopted the 
Model Rules’ standard of “unreasonable,” the latter four having adopted (or more accurately 
continued from the ABA Code of Professional Responsibility) an “excessive” or “clearly 
excessive” standard. Michigan, Ohio and Oregon have also carried forward the “excessive” 
standard but define “excessive” as in excess of reasonable, so they effectively have adopted an 
unreasonable standard. 
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two-fold: (1) disputes over the reasonable amount of a fee may be handled through arbitration; 
and (2) fee issues involving overreaching, illegality or fraud are appropriate for initiating an 
attorney disciplinary proceeding. The Commission is unable to perceive any benefit that would 
arise from changing to the “unreasonable fee” standard. The downsides of such a change 
include potential unjustified public expectations that a disciplinary proceeding is an effective 
forum for addressing routine disputes concerning the amount of a lawyer’s fee.  Finally, with 
respect to the unconscionable fee standard, the Commission recommends adding two factors, 
proposed paragraphs (b)(1) and (b)(2), to those factors that should be considered in 
determining the unconscionability of a fee. Both factors are derived from considerations 
identified in the Herrscher decision for determining unconscionability.

In addition to retaining the “unconscionable fee” standard, proposed rule 1.5 adds three 
substantive paragraphs not found in the current rule.  First, paragraph (c), which is derived from 
ABA Model Rule 1.5(d), identifies two types of contingent fee arrangements that are prohibited: 
contingent fees in certain family law matters; and contingent fees in criminal matters.  Although 
there are other kinds of contingent fee cases that might be prohibited, these two types of 
contingent fee arrangements have traditionally been viewed as implicating important 
Constitutional rights or public policy. Second, paragraph (d) prohibits denominating a fee as 
“earned on receipt” or “nonrefundable” except in the case of a true retainer, i.e., where a fee is 
paid to assure the availability of a lawyer for a particular matter or for a defined period of time. 
(See T & R Foods, Inc. v. Rose (1996) 47 Cal.App.4th Supp. 1.)  Paragraph (d) is intended to 
increase protection for clients by recognizing that except for specific circumstances, a fee is not 
earned until services have been provided. Paragraph (e) expressly provides that a flat fee is 
permissible only if the lawyer provides the agreed upon services. In part, these new provisions 
implement a basic concept of contract law; namely that, except for true retainers, an advance 
fee is never earned unless and until a lawyer provides the agreed upon services for which the 
lawyer was retained. 

Three comments are included in the proposed rule. Comment [1] is derived from Model Rule 1.5 
Comment [6] and explains that some contingent fee arrangements related to family law matters 
are permitted. Specifically, the comment recognizes that certain post-judgment contingent fee 
arrangements are permitted because they do not implicate the policies underlying the 
prohibition. Comment [2] provides a cross-reference to the rule governing termination of 
employment, including a lawyer’s voluntary withdrawal from representation. This 
cross-reference is intended to enhance client protection by helping assure that lawyers comply 
with the obligation to refund unearned fees when a representation ends. Comment [3] provides 
a cross-reference to the fee splitting rule. In many other jurisdictions, the provision that governs 
fee divisions among lawyers is found in a lettered paragraph in the jurisdiction’s counterpart to 
Model Rule 1.5. In California, the provision addressing division of fees is contained in a 
separate, standalone rule. Providing a cross-reference facilitates compliance.  

Finally, non-substantive changes to the current rule include rule numbering to track the 
Commission’s general proposal to use the mode rule numbering system and the substation of 
the term “lawyer” for “member.” 
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CLEAN VERSION 
Rule 4-200 [1.5] Fees for Legal Services 

(Adopted by the Commission on October 23, 2015) 

(a) A lawyer shall not make an agreement for, charge, or collect an unconscionable 
or illegal fee. 

(b) Unconscionability of a fee shall be determined on the basis of all the facts and 
circumstances existing at the time the agreement is entered into except where 
the parties contemplate that the fee will be affected by later events. The factors 
to be considered in determining the unconscionability of a fee include without 
limitation the following:  

(1) whether the lawyer engaged in fraud or overreaching in negotiating or 
setting the fee; 

(2) whether the lawyer has failed to disclose material facts; 

(3) the amount of the fee in proportion to the value of the services performed; 

(4) the relative sophistication of the lawyer and the client; 

(5) the novelty and difficulty of the questions involved, and the skill requisite to 
perform the legal service properly; 

(6) the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 

(7) the amount involved and the results obtained; 

(8) the time limitations imposed by the client or by the circumstances; 

(9) the nature and length of the professional relationship with the client; 

(10) the experience, reputation, and ability of the lawyer or lawyers performing 
the services; 

(11) whether the fee is fixed or contingent; 

(12) the time and labor required; 

(13) whether the client gave informed consent to the fee. 

(c) A lawyer shall not enter into an arrangement for, charge, or collect: 

(1) any fee in a family law matter, the payment or amount of which is 
contingent upon the securing of a dissolution or declaration of nullity of a 
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marriage or upon the amount of spousal or child support, or property 
settlement in lieu thereof; or  

(2) a contingent fee for representing a defendant in a criminal case.  

(d) A lawyer may make an agreement for, charge, or collect a fee that is 
denominated as “earned on receipt” or “non-refundable,” or in similar terms, only 
if the fee is a true retainer and the client agrees in writing after disclosure that the 
client will not be entitled to a refund of all or part of the fee charged. A true 
retainer is a fee that a client pays to a lawyer to ensure the lawyer’s availability to 
the client during a specified period or on a specified matter, but not to any extent 
as compensation for legal services performed or to be performed.  

(e) A lawyer may make an agreement for, charge, or collect a flat fee for specified 
legal services as long as the lawyer performs the agreed upon services. A flat fee 
is a fee which constitutes complete payment for legal fees to be performed in the 
future for a fixed sum regardless of the amount of work ultimately involved and 
which may be paid in whole or in part in advance of the lawyer providing those 
services.  

Comment 

Prohibited Contingent Fees  

[1]  Paragraph (c)(1) does not preclude a contract for a contingent fee for legal 
representation in connection with the recovery of post-judgment balances due under 
child or spousal support or other financial orders.  

Payment of Fees in Advance of Services  

[2]  When a lawyer-client relationship terminates, the lawyer must refund the 
unearned portion of a fee. See Rule [1.16(e)(2)]. 

Division of Fee  

[3]  A division of fees among lawyers is governed by Rule 1.5.1 [2-200]. 
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PROPOSED RULE OF PROFESSIONAL CONDUCT 1.5.1 
(Current Rule 2-200) 

Fee Divisions Among Lawyers 

EXECUTIVE SUMMARY 

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has 
evaluated current rule 2-200 (Financial Arrangements Among Lawyers) in accordance with 
the Commission Charter, with a focus on the function of the rule as a disciplinary standard, 
and with the understanding that rule comments should be included only when necessary to 
explain a rule and not for providing aspirational guidance. In addition, the Commission 
considered the national standard of the ABA counterpart, Model Rule 1.5(e) (concerning fee 
divisions among lawyers) and the Restatement of Law Governing Lawyers counterpart, 
Restatement § 47 (Fee Splitting Between Lawyers Not In The Same Firm).  The result of the 
Commission’s evaluation is proposed Rule 1.5.1 (Fee Divisions Among Lawyers). This 
proposed rule has been adopted by the Commission for submission to the Board of Trustees 
for public comment authorization. A final recommended rule will follow the public comment 
process.   

A key topic addressed by this proposed rule is the regulation of fee sharing by lawyers who 
are not in the same law firm, including typical referral fees.  Most states follow Model Rule 
1.5(e) that permits lawyers to divide a fee only to the extent that the referring lawyer is 
compensated for work actually done on the matter or if the referring lawyer assumes joint 
responsibility for the matter. The California rule is one of a minority of states that permits a 
“pure referral fee,” i.e., California permits lawyers to be compensated for referring a matter 
to another lawyer without requiring the referring lawyer’s continued involvement in the 
matter. In Moran v. Harris (1982) 131 Cal.App.3d 913, the California Court of Appeal held 
that the payment of referral fees is not contrary to public policy.  The court stated, “If the 
ultimate goal is to assure the best possible representation for a client, a forwarding fee is an 
economic incentive to less capable lawyers to seek out experienced specialists to handle a 
case.  Thus, with marketplace forces at work, the specialist develops a continuing source of 
business, the client is benefited and the conscientious, but less experienced lawyer is 
subsidized to competently handle the cases he retains and to assure his continued search 
for referral of complex cases to the best lawyers in particular fields.” (Id. at 921-922.)  The 
Commission’s study found that no case since Moran had questioned the policy of permitting 
pure referral fees. In fact, the ABA’s Ethics 2000 Commission itself had recommended that 
the Model Rules permit pure referral fees, but that position was rejected by the ABA House 
of Delegates.   

That is not to say that the proposed rule remains the same as the current rule.  Rather, 
proposed Rule 1.5.1 implements two material changes intended to increase protection for 
clients.  First, the agreement between the lawyers to divide a fee must now be in writing and 
second, the client must consent to the division after full disclosure at or near the time that 
the lawyers enter into the agreement to divide the fee.  Under current rule 2-200, there is no 
express requirement that the agreement between the lawyers be in writing and case law has 
held that client consent to the fee division need not be obtained until the fee is actually 
divided, which might not occur until years after the lawyers have entered into their 
agreement.  These changes were made because an underlying reason for the rule is to 
assure that the client's representation is not adversely affected as a result of an agreement 
to divide a fee.  Deferring disclosure and client consent to the time the fee is divided denies 
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the client a meaningful opportunity to consider the concerns the rule is intended to address. 
(See Mink v. Maccabee (2004) 121 Cal.App.4th 835.) 

In addition, proposed rule 1.5.1 tentatively includes the provision in current rule 2-200 
permitting a gift or gratuity for a client referral (rule 2-200(B)).  This is tentative because the 
Commission’s work on the lawyer advertising and solicitation rule is pending and the 
provision on gifts or gratuities will be considered for inclusion in that rule. 

Finally, non-substantive changes to the current rule include rule numbering to track the 
Commission’s general proposal to use the model rule numbering system and the 
substitution of the term “lawyer” for “member.”  
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CLEAN VERSION 
Proposed Rule 1.5.1 Fee Divisions Among Lawyers 
(Adopted by the Commission on October 23, 2015) 

(a) Lawyers who are not in the same law firm shall not divide a fee for legal services 
unless: 

(1) the lawyers enter into a written agreement to divide the fee; 

(2) the client has consented in writing, either at the time the lawyers enter into the 
agreement to divide the fee or as soon thereafter as reasonably practicable, 
after a full written disclosure to the client of: (i) the fact that a division of fees 
will be made, (ii) the identity of the lawyers or law firms that are parties to the 
division, and (iii) the terms of the division; and  

(3) the total fee charged by all lawyers is not increased solely by reason of the 
agreement to divide fees. 

(b) This Rule does not apply to a division of fees pursuant to court order. 

[(c) Except as permitted in paragraph (a) of this Rule or Rule 1.17 [2-300], a lawyer shall 
not compensate, give, or promise anything of value to any lawyer for the purpose of 
recommending or securing employment of the lawyer or the lawyer’s law firm by a 
client, or as a reward for having made a recommendation resulting in employment of 
the lawyer or the lawyer’s law firm by a client. A lawyer’s offering of or giving a gift or 
gratuity to any lawyer who has made a recommendation resulting in the employment 
of the lawyer or the lawyer’s law firm shall not of itself violate this rule, provided that 
the gift or gratuity was not offered in consideration of any promise, agreement, or 
understanding that such a gift or gratuity would be forthcoming or that referrals would 
be made or encouraged in the future.]
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1  At the Commission’s September 9, 2015 meeting, The Commission determined to postpone 
a final decision on whether the concept of gifts and gratuities given in response to a client 
referral ought be retained in this rule or be relocated to the solicitation rule.  Relocating this 
provision would be consistent with the recommendation of the prior Rules Revision Commission 
and also would track the approach taken in the Model Rules. 
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PROPOSED RULE OF PROFESSIONAL CONDUCT 1.8.9 
(Current Rule 4-300) 

Purchasing Property at a Foreclosure or a Sale Subject to Judicial Review 

EXECUTIVE SUMMARY 

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has 
evaluated current rule 4-300 (Purchasing Property at a Foreclosure or a Sale Subject to Judicial 
Review) in accordance with the Commission Charter, with a focus on the function of the rule as 
a disciplinary standard, and with the understanding that the rule comments should be included 
only when necessary to explain a rule and not for providing aspirational guidance. California has 
had a variation of current rule 4-300 since 1928.  However, there is no counterpart to rule 4-300 
in the American Bar Association (“ABA”) model rules. The result of the Commission’s evaluation 
is proposed rule 1.8.9 (Purchasing Property at a Foreclosure or a Sale Subject to Judicial 
Review). This proposed rule has been adopted by the Commission for submission to the Board 
of Trustees for public comment authorization.  A final recommended rule will follow the public 
comment process. 

The main issue considered when drafting this proposed rule was whether the proposed rule’s 
language should conform to the Probate Code provisions which allow an attorney to purchase a 
client’s property at a Probate sale under certain circumstances.  Current rule 4-300 prohibits a 
lawyer from purchasing property at various sales under legal process
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1 where the lawyer, or any 
other lawyer affiliated with the lawyer or the lawyer’s firm, is acting either as an attorney for a 
party or as an executor, receiver, trustee, administrator, guardian, or conservator.  The rule also 
prohibits a lawyer from representing the seller at such a sale in which the buyer is a spouse or 
relative of the lawyer or another attorney in the lawyer’s firm or is an employee of the lawyer or 
the lawyer’s firm.  However, current rule 4-300 conflicts with Probate Code sections 9880-9885, 
which do permit a lawyer for an estate’s personal representative to make probate purchases, 
upon court order authorizing the purchase, provided all known heirs and devisees are notified 
and consent.2  Thus, at least with respect to probate sales, rule 4-300 conflicts with the Probate 
Code.  

1  These sales include a probate, foreclosure, receiver’s, trustee’s, or judicial sale. 

2  Probate Code §§ 9881 and 9882 provide: 

9881.  Upon a petition filed under Section 9883, the court may make an order under this 
section authorizing the personal representative or the personal representative's attorney 
to purchase property of the estate if all of the following requirements are satisfied: 

(a) Written consent to the purchase is signed by (1) each known heir whose 
interest in the estate would be affected by the proposed purchase and (2) each 
known devisee whose interest in the estate would be affected by the proposed 
purchase. 

(b) The written consents are filed with the court. 

(c) The purchase is shown to be to the advantage of the estate. 

9882.  Upon a petition filed under Section 9883, the court may make an order under this 
section authorizing the personal representative or the personal representative's attorney 
to purchase property of the estate if the will of the decedent authorizes the personal 
representative or the personal representative's attorney to purchase the property. 
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After careful consideration of whether to conform the current rule to the Probate Code, the 
Commission has approved retaining current rule 4-300, revised to incorporate the Commission’s 
global changes, i.e., Model Rule numbering, format and style and substitution of the word 
“lawyer” for “member.” 

There are several reasons for the Commission’s recommendation. First, when the Supreme 
Court approved rule 4-300, effective September 14, 1992, the Supreme Court was fully aware of 
the conflict that existed between the Probate Code sections and the rule. The Supreme Court 
rule filing seeking Supreme Court approval of the current rule explained the conflict between the 
rule and the Probate Code. Notwithstanding the described conflict, the Supreme Court approved 
rule 4-300 with the more stringent protections. Second, Rule 4-300 reflects a substantial and 
long-standing ethical policy in California that prohibits an attorney from purchasing, directly or 
indirectly, any property at a probate, foreclosure, or judicial sale in which the attorney represents 
a party. Lawyers have been disciplined for this misconduct.
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3 Accordingly, the fact that the 
Probate Code allows such purchases should not vitiate a lawyer’s obligation to comply with a 
higher ethical standard imposed by a rule approved by the Supreme Court. Third, the 
Commission is not aware of any problems in enforcement that have arisen in the intervening 24 
years of the rule’s coexistence with the Probate Code sections.  The Commission believes that 
under appropriate circumstances the Rules can and should hold lawyers to a higher standard 
than corresponding statutory law.  Lastly, the Office of the Chief Trial Counsel has on three 
separate occasions submitted a comment urging the prior Commission to recommend adoption 
of current rule 4-300’s absolute prohibition despite the existence of the conflicting Probate Code 
sections. 

3  See Eschwig v. State Bar (1969) 1 Cal. 3d 8 (attorney purchased principal asset of estate 
while representing executor in probate proceeding); Marlowe v. State Bar (1965) 63 Cal. 2d 304 
(purchase of second deed of trust by wife of attorney deemed adverse to client where the 
property constituted the major, if not the only, source from which client could recover alimony 
payments); Ames v. State Bar (1973) 8 Cal.3d 910 (an attorney "must avoid circumstances 
where it is reasonably foreseeable that his acquisition may be detrimental, i.e., adverse, to the 
interests of his client.").   
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Rule 4-300 [1.8.9] Purchasing Property at a Foreclosure  
or a Sale Subject to Judicial Review 

(Adopted by the Commission on January 22, 2016) 

(a) A lawyer shall not directly or indirectly purchase property at a probate, 
foreclosure, receiver's, trustee's, or judicial sale in an action or proceeding in 
which such lawyer or any lawyer affiliated by reason of personal, business, or 
professional relationship with that lawyer or with that lawyer’s law firm is acting 
as a lawyer for a party or as executor, receiver, trustee, administrator, guardian, 
or conservator. 

(b) A lawyer shall not represent the seller at a probate, foreclosure, receiver, trustee, 
or judicial sale in an action or proceeding in which the purchaser is a spouse or 
relative of the lawyer or of another lawyer in the lawyer’s law firm or is an 
employee of the lawyer or the lawyer’s law firm. 
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PROPOSED RULE OF PROFESSIONAL CONDUCT 1.14 
(No Current Rule) 

Client With Diminished Capacity 

EXECUTIVE SUMMARY 

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has 
proposed the adoption of Rule 1.14, a new rule that has no counterpart in the current Rules 
of Professional Conduct. In developing the proposed rule, the Commission reviewed and 
evaluated American Bar Association (“ABA”) Model Rule 1.14 (Client With Diminished 
Capacity), the Restatement of the Law of Lawyering, section 24 (A Client With Diminished 
Capacity), current California statutory and rule sections, including Business & Professions 
Code § 6068(e)(1) and Probate Code §§ 810-813, and California case law relating to issues 
addressed by the proposed rule. The evaluation was made with an understanding that the 
Rules of Professional Conduct are intended as a disciplinary standard and that rule 
comments should be included only when necessary to explain a rule and not for providing 
aspirational guidance. Nevertheless, the Commission was also guided by a deep 
appreciation, assisted in part by contributions to its deliberations by representatives from the 
Trusts and Estates Section of the State Bar, that developing a rule addressing the issue of a 
significantly diminished capacity client is a matter of critical importance in assuring 
protection for some of the most vulnerable individuals who come within the justice system. 
Notwithstanding that consideration, however, the Commission also recognized that 
California’s strict duty of confidentiality, as reflected in Business & Professions 
Code § 6068(e)(1) and current rule 3-100, does not permit a rule as broadly sweeping as 
Model Rule 1.14, which authorizes the unconsented disclosure of client confidential 
information to take action to protect the client interests, or even to take action adverse to the 
client’s interests, such as seeking the appointment of a conservator. The result of the 
evaluation is proposed rule 1.14 (Client With Diminished Capacity). This proposed rule has 
been adopted by the Commission for submission to the Board of Trustees for public 
comment authorization. A final recommended rule will follow the public comment process. 

The starting point for considering proposed Rule 1.14 is Business & Professions Code 
§ 6068(e)(1), which is the statement of a lawyer’s duty of confidentiality in California. It
provides it is the duty of an attorney: 

(e)(1) To maintain inviolate the confidence, and at every peril to himself or 
herself to preserve the secrets, of his or her client. 

The only express exception to § 6068(e)(1) is in § 6068(e)(2), which permits – but does not 
require – a lawyer to disclose confidential client information to prevent a life-threatening 
criminal act. Current rule 3-100(A) also recognizes that a client can provide informed 
consent to disclosure of confidential information. However, unlike the Model Rule on 
confidentiality, neither section 6068(e) nor current rule 3-100 recognizes that a lawyer might 
be impliedly authorized to take actions to advance the client’s interests. Given the foregoing 
statutory and rule constraints, a rule as broadly sweeping and permissive as Model Rule 
1.14 is not possible absent conforming changes to existing California law. In recognition of 
that limitation, and with the understanding that a client can consent to disclosures, the 
Commission determined that any rule addressing the diminished capacity client must hew to 
two fundamental principles: First, client autonomy must be acknowledged and vindicated by 
maintaining to the extent possible a normal lawyer-client relationship. Second, any 
protective action a lawyer might take under the rule requires the client’s consent. In addition 
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to these two basic principles, the Commission decided that, unlike the Model Rule, any 
action that the lawyer might take under the Rule to protect the client’s interests must be 
expressly limited to a specific course of conduct. 

Paragraph (a) sets forth the principle underlying the Rule: Notwithstanding that a client 

RRC2 - 1.14 - Executive Summary - REV3 (02-22-16).docx 2 

might suffer from diminished capacity, a lawyer shall to the extent reasonably possible 
maintain a normal lawyer-client relationship with the client. At its heart, this requires that the 
lawyer to recognize client autonomy and obtain the client’s consent to take any action that 
will affect the client’s substantial rights. See Blanton v. Womancare, Inc. (1985) 38 Cal.3d 
396, 404 [212 Cal.Rptr. 151, 156]. 

Paragraph (b) establishes the parameters for a lawyer taking protective action on behalf of 
the client.  Subparagraph (b)(1) identifies three threshold conditions that must be satisfied 
before a lawyer can even embark on a course of conduct to seek a client’s consent to take 
protective action: (i) a significant risk that the client will suffer substantial physical, 
psychological or financial harm if no protective action is taken, (ii) the client has significantly 
diminished capacity; and (iii) the client cannot adequately act in the client’s own interest. 
Subparagraph (b)(2) emphasizes that regardless of what action the lawyer may take with 
the client’s consent, such action must be in the client’s best interest and in taking such 
action, the lawyer may reveal no more confidential information than is necessary to protect 
the client.  

Unlike paragraph (a), which imposes a disciplinable duty on the lawyer, paragraph (b) is 
emphatically permissive, i.e., the lawyer “may, but is not required to” take steps to obtain the 
client’s consent to take protective action. 

Paragraph (c) provides a roadmap for a lawyer who determines it is in the client’s best 
interest to seek the client’s consent to take protective action. Subparagraph (1) identifies the 
minimal steps the lawyer must take in obtaining the client’s consent. Subparagraph (2) notes 
that the lawyer may obtain assistance from an appropriate person, e.g., a trained 
professional, to communicate with the client and take the minimal steps, but cautions that 
the lawyer must take precautions to maintain the confidentiality of any communications. 

Because the lawyer may seek the client’s consent only in circumstances where the client 
has significantly diminished capacity, it might appear that such a client could never provide 
that consent. However, the Commission has been assured by experts in the disability rights 
field that such consent can be obtained. See also Probate Code §§ 810-813 and refer to 
discussion of Comment [2], below. 

Paragraph (d) is also permissive and permits a lawyer to obtain a client’s advance consent 
to the lawyer taking protective action in the future should the circumstances identified in 
(b)(i) to (iii) later arise. Subparagraph (d)(1) includes the important caveat that this consent 
is revocable at any time by the client. This is a potentially controversial provision.  “Advance 
consents” in the arena of conflicts of interest have created substantial and pointed 
disagreement among lawyers and judges. The concern generally is whether the lawyer’s 
original disclosure to the client was sufficient to support the breadth of the conflicts 
situations to which the client has allegedly consented. Some advance consents are very 
narrow and even identify the specific conflict to which the client is being asked to consent. 
Others are very broad and can be read to permit the lawyer or more often, the law firm, to 
represent a future client with interests adverse to the consenting client in situations that the 
consenting client might never have contemplated. The advance consent in paragraph (d), on 
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the other hand, is drafted in such a way to permit an advanced consent limited to future 
protective action in the same narrowly constrained circumstances under which a lawyer 
might act under paragraph (b). 

Paragraph (e) places further limitations on a lawyer’s ability to proceed under paragraphs 
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(c) and (d) of the rule, prohibiting a lawyer from taking actions adverse to the client (e.g., 
seeking a conservatorship), actions that would create a conflict under the conflicts rules, or 
any actions that would violate the client’s Constitutional right to due process. 

Paragraph (f) defines the term “protective action,” a term used throughout the Rule, as 
being limited to notifying an individual or organization that has the ability to take action to 
protect the client or seeking to have a guardian ad litem appointed. 

Paragraph (g). Neither paragraph (c) nor (d) mandates that a lawyer do anything. As noted, 
they are emphatically permissive. Paragraph (g) is a safe harbor for lawyers, whether they 
take protective action as authorized by the Rule, or choose not to take such action. A similar 
provision is found in current rule 3-100(E), which provides a discipline safe harbor 
concerning inaction under rule 3-100’s provision permitting disclosure of confidential 
information to prevent life-threatening bodily injury. 

Finally, non-substantive aspects of the proposed rule include rule numbering to track the 
Commission’s general proposal to use the model rule numbering system and the 
substitution of the term “lawyer” for “member.” 

There are six comments to the Rule, all of which provide interpretative guidance or clarify 
how the rule should be applied. Comment [1] states the policy underlying the rule and its 
intent, and so explains how the rule should be applied to a contemplated course of conduct, an 
approved objective of a comment. Comment [2] addresses the conundrum, discussed in relation 
to paragraph (c), regarding how a client with significantly diminished capacity could provide 
consent. Importantly, it provides a reference to the Probate Code sections that emphasize the 
importance of respecting a client’s autonomy and recognize the ability of severely compromised 
individuals to understand, deliberate and express preferences when provided with alternative 
courses of conduct.  Comment [3] provides guidance on how to determine whether the client 
has significantly diminished capacity, including seeking the assistance of a diagnostician, and 
Comment [4] provides guidance on how to proceed when it is reasonably foreseeable that the 
client might suffer from significantly diminished capacity in the future. Comment [5] provides 
critical clarification of the lawyer’s duty to protect confidentiality when the lawyer employs the 
assistance of an appropriate person, e.g., trained professional or family member, to 
communicate with the client. Finally, Comment [6] provides cross-references to the statutes that 
regulate those situations that are excepted from the rule’s application, i.e., where the lawyer 
represents a minor, a client in a criminal matter, a client subject to a conservatorship 
proceeding, or a client who has a guardian ad litem. 
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CLEAN VERSION 
Rule 1.14 Client With Diminished Capacity 

(Adopted by the Commission on February 19, 2016) 

(a) Duties Owed Client with Diminished Capacity. When a client's capacity to make 
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adequately considered decisions in connection with a representation is diminished, 
whether because of minority, mental impairment or for some other reason, the lawyer 
shall, as far as reasonably possible, maintain a normal lawyer-client relationship with the 
client.  

(b) Taking Protective Action on Behalf of a Client With Significantly Diminished Capacity. 

(1) Except where the lawyer represents a minor, a client in a criminal matter, or a 
client who is the subject of a conservatorship proceeding or who has a guardian 
ad litem or other person legally entitled to act for the client, the lawyer may, but is 
not required to take protective action, provided the lawyer has obtained the 
client’s consent as provided in paragraph (c) or (d), and the lawyer reasonably 
believes that:  

(i) there is a significant risk that the client will suffer substantial physical, 
psychological, or financial harm unless protective action is taken,  

(ii) the client has significantly diminished capacity such that the client is 
unable to understand and make adequately considered decisions 
regarding the potential harm, and 

(iii) the client cannot adequately act in the client's own interest. 

(2) Information relating to the client's diminished capacity is protected by Business 
and Professions Code § 6068(e)(1) and Rule 1.6. In taking protective action as 
authorized by this paragraph, the lawyer must:  

(i) act in the client's best interest, and 

(ii) disclose no more information than is reasonably necessary to protect the 
client from substantial physical, psychological, or financial harm, given the 
information known to the lawyer at the time of disclosure.  

(c) Obtaining Consent To Take Protective Action. 

(1) Before taking protective action as authorized by paragraph (b), a lawyer must 
take all steps reasonably necessary to preserve client confidentiality and 
decision-making authority, which includes:  

(i) explaining to the client the need to take protective action, and 

(ii) obtaining the client's consent to take the protective action.  

(2) In seeking the consent of a client to take protective action under paragraph (b), 
the lawyer may obtain the assistance of an appropriate person to assist the 
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lawyer in communicating with the client. In obtaining such assistance, the lawyer 
must: 

(i) act in the client's best interest; 

(ii) disclose no more information than is reasonably necessary to protect the 
client from substantial physical, psychological, or financial harm, given the 
information known to the lawyer at the time of disclosure; and 

(iii) take all reasonable steps to ensure that the information disclosed remains 
confidential.  

(d) Obtaining Advance Informed Written Consent to Take Protective Action.  A lawyer may 
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obtain a client’s advance informed written consent to take protective action in the event 
the circumstances set forth in paragraphs (b)(1)(i) – (iii) should later occur. The advance 
consent must include the following written disclosures: 

(1)  the authorization to take protective action is valid only when the lawyer 
reasonably believes that the circumstances set forth in (b)(1)(i) – (iii) are present; 
and   

(2)  the client retains the right to revoke or modify the advance consent at any time. 

(e)   Restrictions on Lawyer’s Actions. This Rule does not authorize the lawyer to take:  

(1) any action that is adverse to the client, including the filing of a conservatorship 
petition or other similar action;   

(2) any action on behalf of a person other than the client that the lawyer would not 
be permitted to take under Rule 1.7 or 1.9; or   

(3) any action that would violate the client's right to due process of law under the 
United States or California Constitutions, or the California Probate Code.  

(f) Definitions.  For purposes of this Rule: 

(1)  “Protective action” means to take action to protect the client’s interests by: 

(i)  notifying an individual or organization that has the ability to take action to 
protect the client, or  

(ii)  seeking to have a guardian ad litem appointed. 

(g) Discipline. Neither a lawyer who takes protective action as authorized by this Rule, nor a 
lawyer who chooses not to take such action, is subject to discipline. 

Comment 

[1] The purpose of this Rule is to allow a lawyer to act competently on behalf of a client with 
significantly diminished capacity, to further the client's goals in the representation, and to protect 
the client's interests. 
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[2] A client with significantly diminished capacity, such that the client cannot make 
adequately considered decisions regarding potential harm, often has the ability to understand, 
deliberate upon, express preferences concerning, and reach conclusions about matters 
affecting the client's own well-being, including the ability to provide consent. (See Probate Code 
§§ 810 – 813.)  

[3] In determining whether a client has significantly diminished capacity such that the client 
is unable to make adequately considered decisions, a lawyer may seek information or guidance 
from an appropriate diagnostician or other qualified medical service provider.  In doing so, the 
lawyer may not reveal client confidential information without the client's authorization or except 
as otherwise permitted by these Rules. See Rule 1.6(b) and Business and Professions Code § 
6068(e)(2). 

[4] Where it is reasonably foreseeable that a client may suffer from significantly diminished 
capacity in the future such that the client will likely be unable to make adequately considered 
decisions, the lawyer may have an obligation to explain to the client the need to take measures 
to protect the client's interests, including using voluntary surrogate decision-making tools such 
as durable powers of attorney and seeking assistance from family members, support groups 
and professional services with the client's informed written consent. See Rule 1.4. 

[5] In obtaining the assistance another person such as a trained professional to assist in 
communicating with and furthering the interests of the client pursuant to paragraph (c), the 
lawyer must look to the client, and not the other person, for authorization to take protective 
measures on the client's behalf. See Evidence Code §952. The lawyer must advise the person 
who assists the lawyer that the person is not authorized to disclose information protected by 
Business and Professions Code § 6068(e)(1) to any third person. 

[6] This Rule does not apply in the case of a client who is (1) a minor, (2) involved in a 
criminal matter, (3) is the subject of a conservatorship; or (4) has a guardian or other person 
legally entitled to act for the client.  The rights of such persons are regulated under other 
statutory schemes.  See Family Code §3150; Welfare and Institutions Code §1368 et seq.; 
Lanterman-Petris-Short Act, Welfare and Institutions Code Division 5, Part 1, §5000-5579; 
Probate Code, Division 4, Parts 1-8, §1400-3803; [Code Civ. Pro. §§ 372-376].  
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RULE REVISION CONSIDERED BUT NOT RECOMMENDED FOR ADOPTION 
 (No Current Rule) 

ABA Model Rule 6.1 Voluntary Pro Bono Publico Service 

EXECUTIVE SUMMARY 

At its January 22, 2016 meeting, the Commission for the Revision of the Rules of 
Professional Conduct (“Commission”) considered a report and recommendation on ABA 
Model Rule 6.1 (Voluntary Pro Bono Publico Service). The report included the “State Bar of 
California Pro Bono Resolution” as last amended by the Board on June 22, 2002. Following 
discussion of the report, the Commission determined that a proposed California version of 
Model 6.1 should not be recommended at this time. An excerpt from the Commission’s 
January 22, 2016 open session action summary is set forth below.  Also provided below are: 
(1) the full text of ABA Model Rule 6.1; are (2) the State Bar of California Pro Bono 
Resolution.  As indicated in the action summary excerpt, the Commission is contemplating 
discussion of other possible options for addressing the subject of pro bono, such as 
inclusion in a new Preamble to the Rules.   

COMMISSION ACTION SUMMARY EXCERPT: 

III. ACTION

a. Report and Recommendation on Rule 1-650 (Limited Legal Services Programs)
(ABA Model Rule 6.1 Pro Bono Publico Service) 

The Chair recognized Mr. Martinez who, before deferring to Mr. Rothschild to make the 
presentation of the report and recommendation of the drafting team concerning proposed Rule 
6.1, raised the policy issue of whether the Rules of Professional Conduct should include a 
voluntary pro bono rule that is not intended to be enforced through attorney discipline 
(hereinafter “aspirational rule”).   

Following discussion, the Commission considered a recommendation that an aspirational pro 
bono rule should not be adopted. 

Upon motion made, seconded and adopted, it was 

RESOLVED, that upon consideration of the report of the Rule 1-650 drafting 
team, the Commission hereby adopts the position that an aspirational pro bono 
rule should not be included as a proposed rule in the Commission’s 
comprehensive set of proposed new and amended Rules of Professional 
Conduct.  

All members present voted yes with the exception of Mr. Rothschild and Mr. Tuft who voted no. 

It was understood that the foregoing vote did not foreclose the consideration of other potential 
drafting team recommendations to respond to the recognized need for voluntary pro bono 
services in California. Among the options that the drafting team was encouraged to consider 
were: (1) adding a new comment to proposed amended rule 1-100 [1.0] (re purpose and 
function of the rules) emphasizing the importance of voluntary pro bono; (2) adding a new 
preamble to the rules on voluntary pro bono; (3) drafting a mandatory rule to be enforced 
through attorney discipline; or (4) including the text of an aspirational pro bono rule in the 
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materials submitted to the Board but with a proviso explaining that although the Commission 
has rejected a Rule of Professional Conduct, the Board might consider other options for 
“codifying” an aspirational rule, such as a State Bar rule or as a Rule of Court.  
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ABA MODEL RULE 6.1 

Voluntary Pro Bono Publico Service 

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A 
lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In 
fulfilling this responsibility, the lawyer should: 

(a)  provide a substantial majority of the (50) hours of legal services without fee or 
expectation of fee to: 

(1)  persons of limited means or 

(2)  charitable, religious, civic, community, governmental and educational 
organizations in matters which are designed primarily to address the needs of 
persons of limited means; and 

(b)  provide any additional services through: 

(1)  delivery of legal services at no fee or substantially reduced fee to individuals, 
groups or organizations seeking to secure or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, community, governmental and 
educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete 
the organization's economic resources or would be otherwise inappropriate; 

(2)  delivery of legal services at a substantially reduced fee to persons of limited 
means; or 

(3)  participation in activities for improving the law, the legal system or the legal 
profession. 

In addition, a lawyer should voluntarily contribute financial support to organizations that 
provide legal services to persons of limited means. 

Comment 

[1] Every lawyer, regardless of professional prominence or professional workload, has a 
responsibility to provide legal services to those unable to pay, and personal involvement in the 
problems of the disadvantaged can be one of the most rewarding experiences in the life of a 
lawyer. The American Bar Association urges all lawyers to provide a minimum of 50 hours of 
pro bono services annually. States, however, may decide to choose a higher or lower number of 
hours of annual service (which may be expressed as a percentage of a lawyer's professional 
time) depending upon local needs and local conditions. It is recognized that in some years a 
lawyer may render greater or fewer hours than the annual standard specified, but during the 
course of his or her legal career, each lawyer should render on average per year, the number of 
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hours set forth in this Rule. Services can be performed in civil matters or in criminal or quasi-
criminal matters for which there is no government obligation to provide funds for legal 
representation, such as post-conviction death penalty appeal cases. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among 
persons of limited means by providing that a substantial majority of the legal services rendered 
annually to the disadvantaged be furnished without fee or expectation of fee. Legal services 
under these paragraphs consist of a full range of activities, including individual and class 
representation, the provision of legal advice, legislative lobbying, administrative rule making and 
the provision of free training or mentoring to those who represent persons of limited means. The 
variety of these activities should facilitate participation by government lawyers, even when 
restrictions exist on their engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for 
participation in programs funded by the Legal Services Corporation and those whose incomes 
and financial resources are slightly above the guidelines utilized by such programs but 
nevertheless, cannot afford counsel. Legal services can be rendered to individuals or to 
organizations such as homeless shelters, battered women's centers and food pantries that 
serve those of limited means. The term "governmental organizations" includes, but is not limited 
to, public protection programs and sections of governmental or public sector agencies. 

[4] Because service must be provided without fee or expectation of fee, the intent of the lawyer 
to render free legal services is essential for the work performed to fall within the meaning of 
paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an 
anticipated fee is uncollected, but the award of statutory lawyers' fees in a case originally 
accepted as pro bono would not disqualify such services from inclusion under this section. 
Lawyers who do receive fees in such cases are encouraged to contribute an appropriate portion 
of such fees to organizations or projects that benefit persons of limited means. 

[5] While it is possible for a lawyer to fulfill the annual responsibility to perform pro bono services 
exclusively through activities described in paragraphs (a)(1) and (2), to the extent that any hours 
of service remained unfulfilled, the remaining commitment can be met in a variety of ways as set 
forth in paragraph (b). Constitutional, statutory or regulatory restrictions may prohibit or impede 
government and public sector lawyers and judges from performing the pro bono services 
outlined in paragraphs (a)(1) and (2). Accordingly, where those restrictions apply, government 
and public sector lawyers and judges may fulfill their pro bono responsibility by performing 
services outlined in paragraph (b). 

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those whose 
incomes and financial resources place them above limited means. It also permits the pro bono 
lawyer to accept a substantially reduced fee for services. Examples of the types of issues that 
may be addressed under this paragraph include First Amendment claims, Title VII claims and 
environmental protection claims. Additionally, a wide range of organizations may be 
represented, including social service, medical research, cultural and religious groups. 

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for 
furnishing legal services to persons of limited means. Participation in judicare programs and 
acceptance of court appointments in which the fee is substantially below a lawyer's usual rate 
are encouraged under this section. 

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, 
the legal system or the legal profession. Serving on bar association committees, serving on 
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boards of pro bono or legal services programs, taking part in Law Day activities, acting as a 
continuing legal education instructor, a mediator or an arbitrator and engaging in legislative 
lobbying to improve the law, the legal system or the profession are a few examples of the many 
activities that fall within this paragraph. 

[9] Because the provision of pro bono services is a professional responsibility, it is the individual 
ethical commitment of each lawyer. Nevertheless, there may be times when it is not feasible for 
a lawyer to engage in pro bono services. At such times a lawyer may discharge the pro bono 
responsibility by providing financial support to organizations providing free legal services to 
persons of limited means. Such financial support should be reasonably equivalent to the value 
of the hours of service that would have otherwise been provided. In addition, at times it may be 
more feasible to satisfy the pro bono responsibility collectively, as by a firm's aggregate pro 
bono activities. 

[10] Because the efforts of individual lawyers are not enough to meet the need for free legal 
services that exists among persons of limited means, the government and the profession have 
instituted additional programs to provide those services. Every lawyer should financially support 
such programs, in addition to either providing direct pro bono services or making financial 
contributions when pro bono service is not feasible. 

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to provide 
pro bono legal services called for by this Rule. 

[12] The responsibility set forth in this Rule is not intended to be enforced through disciplinary 
process. 

STATE BAR OF CALIFORNIA PRO BONO RESOLUTION 
(Adopted by the Board of Governors of the State Bar of California  

at its December 9, 1989 meeting and amended at its June 22, 2002 Meeting) 

RESOLVED that the Board hereby adopts the following resolution and urges local bar 
associations to adopt similar resolutions: 

WHEREAS, there is an increasingly dire need for pro bono legal services for the needy and 
disadvantaged; and 

WHEREAS, the federal, state and local governments are not providing sufficient funds for the 
delivery of legal services to the poor and disadvantaged; and 

WHEREAS, lawyers should ensure that all members of the public have equal redress to the 
courts for resolution of their disputes and access to lawyers when legal services are necessary; 
and 

WHEREAS, the Chief Justice of the California Supreme Court, the Judicial Council of California 
and Judicial Officers throughout California have consistently emphasized the pro bono 
responsibility of lawyers and its importance to the fair and efficient administration of justice; and 

36



WHEREAS, California Business and Professions Code Section 6068(h) establishes that it is the 
duty of a lawyer “Never to reject, for any consideration personal to himself or herself, the cause 
of the defenseless or the oppressed”; now, therefore, it is 

RESOLVED that the Board of Governors of the State Bar of California: 

(1) Urges all attorneys to devote a reasonable amount of time, at least 50 hours per 
year, to provide or enable the direct delivery of legal services, without expectation of 
compensation other than reimbursement of expenses, to indigent individuals, or to 
not-for-profit organizations with a primary purpose of providing services to the poor 
or on behalf of the poor or disadvantaged, not-for-profit organizations with a purpose 
of improving the law and the legal system, or increasing access to justice; 

(2) Urges all law firms and governmental and corporate employers to promote and 
support the involvement of associates and partners in pro bono and other public 
service activities by counting all or a reasonable portion of their time spent on these 
activities, at least 50 hours per year, toward their billable hour requirements, or by 
otherwise giving actual work credit for these activities; 

(3) Urges all law schools to promote and encourage the participation of law students 
in pro bono activities, including requiring any law firm wishing to recruit on campus to 
provide a written statement of its policy, if any, concerning the involvement of its 
attorneys in public service and pro bono activities; and 

(4) Urges all attorneys and law firms to contribute financial support to not-for-profit 
organizations that provide free legal services to the poor, especially those attorneys 
who are precluded from directly rendering pro bono services. 

RRC2 - 6.1 - Executive Summary - REV1 (02-22-16).docx 5 
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Rule 5-110 Special Responsibilities of a Prosecutor  
(Commission’s Proposed Rule Adopted on October 23, 2015 – Clean Version) 

[Note: Adopted by the Commission at the October 23rd meeting  

RRC2 - 5-110 [3.8] - Rule - DFT4.1 (10-23-15) - CAL.docx 1 

for recommendation to the Board for expedited processing.] 

The prosecutor in a criminal case shall: 

(A) Refrain from prosecuting a charge that the prosecutor knows is not supported by 
probable cause; 

(B) Make reasonable efforts to assure that the accused has been advised of the right 
to, and the procedure for obtaining, counsel and has been given reasonable 
opportunity to obtain counsel; 

(C) Not seek to obtain from an unrepresented accused a waiver of important pretrial 
rights unless the tribunal has approved the appearance of the accused in propria 
persona; 

(D) Make timely disclosure to the defense of all evidence or information known to the 
prosecutor that tends to negate the guilt of the accused or mitigates the offense, 
and, in connection with sentencing, disclose to the defense all unprivileged 
mitigating information known to the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order of the tribunal; 

(E) Not subpoena a lawyer in a grand jury or other criminal proceeding to present 
evidence about a past or present client unless the prosecutor reasonably 
believes: 

(1) The information sought is not protected from disclosure by any applicable 
privilege or work product protection; 

(2) The evidence sought is essential to the successful completion of an 
ongoing investigation or prosecution; and 

(3) There is no other feasible alternative to obtain the information; 

(F) Exercise reasonable care to prevent persons under the supervision or direction 
of the prosecutor, including investigators, law enforcement personnel, employees 
or other persons assisting or associated with the prosecutor in a criminal case 
from making an extrajudicial statement that the prosecutor would be prohibited 
from making under rule 5-120. 

(G) When a prosecutor knows of new, credible and material evidence creating a 
reasonable likelihood that a convicted defendant did not commit an offense of 
which the defendant was convicted, the prosecutor shall: 

(1) Promptly disclose that evidence to an appropriate court or authority, and 
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(2) If the conviction was obtained in the prosecutor’s jurisdiction, 

(a) Promptly disclose that evidence to the defendant unless a court 
authorizes delay, and 

(b) Undertake further investigation, or make reasonable efforts to 
cause an investigation, to determine whether the defendant was 
convicted of an offense that the defendant did not commit. 

(H) When a prosecutor knows of clear and convincing evidence establishing that a 
defendant in the prosecutor’s jurisdiction was convicted of an offense that the 
defendant did not commit, the prosecutor shall seek to remedy the conviction. 

Discussion 

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an 
advocate.  This responsibility carries with it specific obligations to see that the defendant 
is accorded procedural justice, that guilty is decided upon the basis of sufficient 
evidence, and that special precautions are taken to prevent and to rectify the conviction 
of innocent persons. 

[2] Paragraph (C) does not forbid the lawful questioning of an uncharged suspect who 
has knowingly waived the right to counsel and the right to remain silent.  Paragraph (C) 
also does not forbid prosecutors from seeking from an unrepresented accused a 
reasonable waiver of time for initial appearance or preliminary hearing as a means of 
facilitating the accused’s voluntary cooperation in an ongoing law enforcement 
investigation.  

[3] The disclosure obligations in paragraph (D) are not limited to evidence or information 
that is material as defined by Brady v. Maryland (1963) 373 U.S. 83 [83 S.Ct. 1194] and 
its progeny.  Although rule 5-110 does not incorporate the Brady standard of materiality, 
it is not intended to require cumulative disclosures of information or the disclosure of 
information that is protected from disclosure by federal or California laws and rules, as 
interpreted by cases law or court orders.  A disclosure’s timeliness will vary with the 
circumstances, and rule 5-110 is not intended to impose timing requirements different 
from those established by statutes, procedural rules, court orders, and case law 
interpreting those authorities and the California and federal constitutions.  

[3A] The exception in paragraph (D) recognizes that a prosecutor may seek an 
appropriate protective order from the tribunal if disclosure of information to the defense 
could result in substantial harm to an individual or to the public interest. 

[4] Paragraph (F) supplements rule 5-120, which prohibits extrajudicial statements that 
have a substantial likelihood of prejudicing an adjudicatory proceeding. Paragraph (F) is 
not intended to restrict the statements which a prosecutor may make which comply with 
rule 5-120(B) or 5-120(C). 
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[5] Prosecutors have a duty to supervise the work of subordinate lawyers and 
nonlawyer employees or agents. (See rule 3-110, Discussion.) Ordinarily, the 
reasonable care standard of paragraph (F) will be satisfied if the prosecutor issues the 
appropriate cautions to law- enforcement personnel and other relevant individuals. 

[6] When a prosecutor knows of new, credible and material evidence creating a 
reasonable likelihood that a person outside the prosecutor’s jurisdiction was convicted 
of a crime that the person did not commit, paragraph (G) requires prompt disclosure to 
the court or other appropriate authority, such as the chief prosecutor of the jurisdiction 
where the conviction occurred. If the conviction was obtained in the prosecutor’s 
jurisdiction, paragraph (G) requires the prosecutor to examine the evidence and 
undertake further investigation to determine whether the defendant is in fact innocent or 
make reasonable efforts to cause another appropriate authority to undertake the 
necessary investigation, and to promptly disclose the evidence to the court and, absent 
court authorized delay, to the defendant. Disclosure to a represented defendant must be 
made through the defendant’s counsel, and, in the case of an unrepresented defendant, 
would ordinarily be accompanied by a request to a court for the appointment of counsel 
to assist the defendant in taking such legal measures as may be appropriate. (See rule 
2-100.) 

[7] Under paragraph (H), once the prosecutor knows of clear and convincing evidence 
that the defendant was convicted of an offense that the defendant did not commit, the 
prosecutor must seek to remedy the conviction. Depending upon the circumstances, 
steps to remedy the conviction could include disclosure of the evidence to the 
defendant, requesting that the court appoint counsel for an unrepresented indigent 
defendant and, where appropriate, notifying the court that the prosecutor has 
knowledge that the defendant did not commit the offense of which the defendant was 
convicted. 

[8]  A prosecutor’s independent judgment, made in good faith, that the new evidence is 
not of such nature as to trigger the obligations of sections (G) and (H), though 
subsequently determined to have been erroneous, does not constitute a violation of rule 
5-110. 
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Proposed Rule 5-110 [3.8] 
Alternate Version of Proposed Paragraph (D) Considered, but 

Not Recommended, by the Commission 

The Commission working group assigned to Rule 5-110 and Model Rule 3.8 drafted an 
alternate version of proposed paragraph (D) that was considered but ultimately not 
adopted by the Commission.  The Commission designated this draft as Alternative 2 of 
paragraph (D). Set forth below is a clean version and redline/strikeout version of this 
alternate draft that shows changes to the version of paragraph (D) currently 
recommended by the Commission.   

Clean Version of alternate draft of paragraph (D): 

(D) comply with all statutory and constitutional obligations, as interpreted 
by relevant case law, to make timely disclosure to the defense of all 
evidence or information known to the prosecutor that tends to negate the 
guilt of the accused or mitigates the offense, and, in connection with 
sentencing, disclose to the defense all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; 

Redline Version of alternate draft of paragraph (D): 

(D) comply with all statutory and constitutional obligations, as interpreted 
by relevant case law, to Makemake timely disclosure to the defense of all 
evidence or information known to the prosecutor that tends to negate the 
guilt of the accused or mitigates the offense, and, in connection with 
sentencing, disclose to the defense all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; 

As indicated above, the essential difference with this alternate version is that the 
standard of “information. . . that tends to negate the guilt of the accused or mitigates the 
offense” is expressly qualified as a requirement that complies with existing law, including 
any case law interpretation of that existing law.1   

1 The Commission’s consideration of this alternate version of paragraph (D) included a 
related alternate version of Comment [3] stating that: “The disclosure obligations in 
paragraph (d) apply only with respect to controlling case law at the time of the obligation 
and not with respect to subsequent case law that is determined to apply retroactively.” 
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DISSENT OF DANIEL E. EATON FROM RULE 3.8 [5-110] AS ADOPTED  

California needs a Rule 3.8 dealing with the special duties of prosecutors to disclose exculpatory 
evidence to the defense, but it needs to be the right Rule 3.8.  The version of the rule the 
Commission adopted takes a wrong turn at a critical juncture that makes the adopted rule 
aspirational, ambiguous, and beyond the scope of our responsibility.  I dissent. 

The Commission adopts Rule 3.8, Special Responsibilities of a Prosecutor, to impose a duty on a 
prosecutor who is subject to the jurisdiction of the California State Bar to “make timely 
disclosure to the defense of all evidence or information known to the prosecutor that tends to 
negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, 
disclose to the defense all unprivileged mitigating information known to the prosecutor, except 
when the prosecutor is relieved of this responsibility by a protective order of the tribunal.”  

In adopting this version of this new California disciplinary rule of conduct, the Commission 
rejects alternative language (alternative two) that would subject a prosecutor within the 
jurisdiction of the California State Bar to discipline who does not “comply with all statutory and 
constitutional obligations, as interpreted by relevant case law, to make timely disclosure to the 
defense of all evidence or information known to the prosecutor that tends to negate the guilt of 
the accused or mitigates the offense, and in connection with sentencing, disclose to the defense 
all unprivileged mitigating information known to the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order of the tribunal.” 

I believe the Commission made the wrong choice between these two alternatives. 

I start by expressing the substantial areas in the adoption of this new rule with which I agree with 
the Commission majority.  I agree that California should adopt a new disciplinary rule 
addressing a prosecutor’s obligation to disclose to the defense potentially exculpatory evidence.  
California is unique among American jurisdictions in not having such a rule.  Adding a 
dimension of discipline to a prosecutor’s obligations in this area undoubtedly will “promote 
confidence in the legal profession and the administration of justice.”  (Commission Charter, ¶ 1.)  
Adoption of such a rule will make it less likely that accused individuals will be subjected to 
punishment that could and should have been avoided by the timely release of information 
bearing on their culpability or, more precisely, their lack of culpability. 

I also agree that this rule should be adopted on an expedited basis.  To warrant expedited 
adoption, a new or revised rule must be “necessary to respond to an ongoing harm, such as harm 
to clients, the public, or to confidence in the administration of justice” and “where failure to 
promulgate the rule would result in the continuation of serious harm.”  (RRC Memorandum of 
Working Group dated May 11, 2015.)  The anecdotal and statistical reports in the Innocence 
Project’s several thoughtful letters to this Commission are alarming and amply justify the 
adoption of a new Rule 3.8 without delay. 

But it should be the right rule 3.8.  While my agreement with the Commission is broad, my 
disagreement with a critical aspect of the rule as adopted is profound.  I believe that the 
Commission departs from most of the mandates of the Commission’s charter. 
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Directive two of the Charter admonishes us to “ensure that the proposed rules set forth a clear 
and enforceable articulation of disciplinary standards, as opposed to purely aspirational 
objectives.”  Rule 3.8 as adopted is aspirational.  One member of the Commission argued that the 
rule as adopted “is not aspirational.”  That was flatly contradicted by the speaker those who 
argued in favor of alternative one chose to lead off their presentation to the Commission on 
October 23, 2015, Dean Gerald Uelmen of the Santa Clara College of Law.  In his remarks to the 
Commission, Dean Uelmen argued that the existing dictates of Brady v. Maryland (1963) 373 
U.S. 83 and its progeny are inadequate to obtaining prosecutorial compliance with the duty to 
disclose. Dean Uelmen said that Brady does not address standards of professionalism “to which 
all members of the profession should aspire.”  (Emphasis added.)  Dean Uelmen added that a 
prosecutor’s “aspirations” should go beyond doing nothing that may result in the reversal of a 
conviction on appeal.  Dean Uelmen observed that “the primary purpose” of the rule, as the 
Commission ultimately adopted it, “is aspirational.”  Toward the end of his remarks, Dean 
Uelmen framed the question of whether to adopt the alternative the Commission chose as:  “Do 
we want a very simple aspirational standard?”  (Emphasis added.) 

Dean Uelmen is right to characterize the rule as adopted as aspirational.  But that is a critical 
reason why the Commission was wrong to adopt the rule in that form. 

Directive Three of the Commission Charter instructs us to “help promote a national standard 
with respect to professional responsibility issues whenever possible.”  The version of the Rule 
adopted by the Commission offends this mandate as well. 

Yes, rule 3.8 has been adopted by jurisdictions throughout the nation, but the courts have 
interpreted that rule differently.  The uniformity we supposedly further with the adoption of the 
rule in the chosen form is illusory.  Wisconsin, for example, has determined that this language is 
“consistent [and coterminous] with the requirements of Brady and its progeny.”  (In re Riek 
(2013) 350 Wis.2d 684, 696.) Wisconsin is not alone.  (See Disciplinary Counsel v. Kellogg-
Martin (2010) 124 Ohio St.3d 415; In re Jordan (La. 2005) 913 So.2d 775; and in re Attorney C. 
(Colo. 2002) 47 P.3d 1167.)  Other jurisdictions, by contrast, have adopted a more expansive 
view of what is required under what the Commission has adopted by Rule 3.8.  (See e.g., In re 
Kline (D.C. 2015) 113 A.3d 202.) 

The version of the rule the Commission adopted not only fails to advance uniformity, it 
needlessly introduced ambiguity.  Directive Four of the Commission’s Charter says:  “The 
Commission’s work should facilitate compliance with and enforcement of the Rules by 
eliminating ambiguities and uncertainties.” The Commission explicitly chooses to reject 
adoption of a version of the rule that would reflect the existing legal mandates on California 
prosecutors.  The Commission’s response to this assertion is that Rule 3.8 in the form the 
Commission adopted it has been subject to wide body of case law. 

There are two responses to the Commission’s assertion.  First, this extra-jurisdictional authority 
is not binding on California lawyers.  Unlike the alternative adopted by the Commission, 
alternative two would import a body of law that is binding on California prosecutors and that is 
fully formed  -- evolving, to be sure, but fully formed at any given moment.  The proponents of 
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the version of Rule 3.8 repeatedly pointed out that existing California law goes beyond the bare 
mandates of Brady. (See, e.g., letter dated October 8, 2015 of the California Public Defenders 
Association to the Commission at pp. 3 and 7, discussing Barnett v. Superior Court (2010) 50 
Cal.4th 890, 901.)  That, however, is a reason for adopting alternative two, not rejecting it.  
Reliance on a definable body of law is preferable in a rule of discipline to reliance on the 
vicissitudes of an ever-shifting, often contradictory body of case law as it is emerging in other 
places with a rule with substantially the same language. 

And that is the second reason why the rule as adopted by the Commission introduces new 
ambiguities into our rules of professional conduct rather than eliminating them.  As set forth 
above, jurisdictions that have adopted the very language the Commission adopted have 
interpreted that language very differently.  Well, a prosecutor may fairly ask, which is it?  Am I 
subject to discipline only if I violate duties less than those California imposes (Brady), the same 
as those California imposes (Barnette), or undefinably more than California imposes (the case 
law of unspecified other jurisdictions)? It will take years of litigation through our overtaxed 
disciplinary system to answer these and other questions, litigation that will involve questions of 
whether discipline under this newly adopted rules contradicts a California prosecutor’s 
obligations under California constitutional and statutory law.  (See e.g., Art, 1, § 24 of the 
California Constitution, rights of criminal defendants no greater under the California constitution 
than under the U.S. Constitution.)  

Why not just acknowledge that a uniform national standard under 3.8 is unattainable and adopt  a 
rule 3.8 that incorporates recognized underlying California law?  The only possible rationale is to 
rewrite the law of the administration of criminal justice through the rules of discipline.  One 
member of the Commission who supported the version of the rule adopted by the Commission 
said that the new rule is not designed to “regulate the criminal discovery process.”  But how 
could it not?  The unknown limits of the newly adopted rule will lead conscientious prosecutors 
to do things existing law does not require, or even allow, them to do.  (See letter of California 
District Attorneys Association dated October 1, 2015 to the Commission.)  That kind of law-
making goes well beyond the authority of this Commission. 

It is simply wrong to say that adopting Rule 3.8 with alternative two would do nothing of 
importance.  Adding a disciplinary component to a prosecutor’s legal obligations in this area 
would concentrate the mind of a prosecutor in a way that the absence of such a disciplinary rule 
would not. CPDA President Michael Ogul of Santa Clara County correctly conceded as much. 

In short, alternative two of rule 3.8 advances the first provision of the Commission’s mandate to 
“promote confidence in the legal profession and the administration of justice” without offending 
three others.  By adopting a rule that: (1) is aspirational; (2) purports to reflect a national 
uniformity that doesn’t exist; and (3) is ambiguous, the Commission decreases the odds that the 
new rule will be adopted at all and increases the odds that, if adopted, enforcement of the rule 
will be delayed.  That ironically would mean that the action of the Commission in adopting the 
new rule in this form on an expedited basis would not boost confidence in the legal profession or 
improve the administration of justice after all.  What a shame.  What an avoidable shame. 

I respectfully dissent. 
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Dissent of George S. Cardona From Proposed Rule 3.8 

I agree with the Commission’s decision to recommend adoption of a Rule 3.8, thereby bringing 
California into conformity with every other jurisdiction that already has in place some version of 
Rule 3.8 addressing the special responsibilities of prosecutors.  I also agree with the 
Commission’s decision to expedite consideration of Rule 3.8.  There are two aspects of proposed 
Rule 3.8, however, that I do not believe can be justified.  First, I agree with Daniel E. Eaton that 
proposed Rule 3.8(d) is aspirational, ambiguous, and beyond the scope of the Commission’s 
mandate.  I also believe that, as the First Rules Commission concluded, it poses an unnecessary 
risk of conflict with California’s criminal discovery statutes.  Second, I also believe that, without 
any empirical evidence demonstrating a sufficient need, proposed Rule 3.8(e) unduly limits the 
ability of prosecutors to investigate instances in which clients have used their lawyers to further 
criminal conduct.  From these two portions of the proposed Rule I dissent.   

a. Proposed Rule 3.8(d)

I agree with and join in Daniel E. Eaton’s dissent to proposed Rule 3.8(d).  I wish to provide 
additional comment on three points.   

First, as Mr. Eaton notes, the uniformity supposedly furthered by adoption of the language of 
ABA Model Rule 3.8(d) is illusory. While most states have adopted the language of the ABA 
Model Rule (or something very close), interpretations of that language have varied.  The 
Drafting Team’s Report and Recommendation on Rule 3.8 cites three jurisdictions (District of 
Columbia, North Dakota, and U.S. District Court for the District of Nevada) that have held the 
Rule to require disclosures beyond Brady’s materiality standard; four jurisdictions (Colorado, 
Wisconsin, Ohio, and Oklahoma) that have held it does not; and one jurisdiction (Louisiana) 
whose case interpreting the Rule has been cited by different courts both for the proposition that 
the Rule imposes disclosure obligations beyond Brady and for the proposition that it does not.1 

The Commission, in proposed Comment 3, sides with those jurisdictions that have concluded 
that the disclosure obligations under the Rule are broader than those imposed by Brady and its 
progeny. This cannot be said to further any meaningful national uniformity -- California simply 
joins the less than overwhelming number of jurisdictions that have taken this approach.  
Moreover, as in these other jurisdictions, proposed Rule 3.8(d) provides insufficient guidance as 
to the scope of the broader obligation imposed.  Far from promoting uniformity, the text of 
proposed Rule 3.8(d) leaves open, undetermined, and subject to potentially differing 
determinations by various jurisdictions’ disciplinary authorities what standard should be applied 
by prosecutors in determining whether disclosures not required under substantive law may 
nevertheless be required by the Rule. 

Second, the proposed language is problematic when considered against the backdrop of the 
discovery requirements imposed by California statutory law. Although Comment 3 reflects a 
wise choice not to leave the timing of disclosure required by the Rule free standing and 
ambiguous, the Comment does not provide the same clarity with the scope of the disclosures.  
Comment 3 ties the Rule’s timing requirements to “statutes, procedural rules, court orders, and 

1  I note that the District of Columbia Rule has language markedly different from the ABA Model Rule, further 
undermining any claim of uniformity.   
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case law interpreting those authorities and the California and federal constitutions.”  The 
proposed alternative Rule 3.8(d) that was rejected by the Commission would have implemented a 
similar tie to statutory and constitutional standards, as interpreted by relevant case law, for 
defining what constitutes information that “tends to negate the guilt of the accused or mitigates 
the offense. . . .” This would have provided guidance based on an existing, and evolving, body 
of law well known to prosecutors, defense attorneys, and courts.  Instead, we are left with no 
guidance as to the standard that California’s disciplinary authorities will apply.  Without a tie to 
substantive law, will prosecutors be disciplined for failing to disclose potential impeachment 
information even where such disclosure would not be required under Brady and its progeny? 
Absent a materiality limitation, must the prosecutor disclose all such impeachment information 
regardless of its triviality or admissibility?  Is this the case even if the witness’s testimony is of 
minimal significance, for example, a custodian of records?  The Rule itself provides no guidance, 
leaving ambiguities that should not be present in a Rule intended to provide a basis for 
discipline, not simply state an aspirational goal. 

The First Rules Commission proposed a Rule 3.8(d) that contained a tie to existing law identical 
to that contained in the alternative rejected by this Commission, requiring prosecutors to 
“comply with all statutory and constitutional obligations, as interpreted by relevant case law, to 
make timely disclosure to the defense of all evidence or information known to the prosecutor that 
tends to negate the guilt of the accused or mitigates the offense . . . .”  As explained by the First 
Commission, its addition of the highlighted introductory clause was to clarify “that the 
requirement of a prosecutor’s timely disclosure to the defense is circumscribed by the 
constitution and statutes, as interpreted and applied in relevant case law.”  This approach was 
based on the Commission’s determination that ABA Model Rule 3.8(d) “was in conflict with 
California statutory law,” in particular, “California statutory law that had been approved with the 
passage of Proposition 115 in 1991.” This approach was a sound one both for this reason and 
because it provides prosecutors with specific guidance defining the standard to which they are 
accountable and emphasizes that those prosecutors who fail to adhere to the standard will be held 
professionally responsible. 

The current Commission’s proposed Rule 3.8(d) leaves open the potential for conflict with 
California statutory law. California Penal Code § 1054.1(e) requires the prosecution to disclose 
“[a]ny exculpatory evidence.”  The California Supreme Court has explained that this pretrial 
disclosure obligation is not limited to “just material exculpatory evidence,” and that if, prior to 
trial, a defendant “can show he has a reasonable basis for believing a specific item of exculpatory 
evidence exists, he is entitled to receive that evidence without additionally having to show its 
materiality.”  Barnett v. Superior Court, 50 Cal.4th 890, 901, 114 Cal.Rptr.3d 576, 582-83 
(2010).2  For “exculpatory evidence,” therefore, proposed Rule 3.8(d) and the California statutes 
appear to align. What constitutes “exculpatory evidence” falling within the scope of this broad 
pretrial disclosure obligation, however, remains an open question.     

2  At the same time, the Court recognized the distinction between the statutory standard for pretrial disclosure and 
the showing required to demonstrate, post-trial, a violation of the prosecutor’s duty to disclose exculpatory evidence: 
“The showing that defendants must make to establish a violation of the prosecution’s duty to disclose exculpatory 
evidence differs from the showing necessary merely to receive the evidence…. To prevail on a claim the prosecution 
violated this duty, defendants challenging a conviction … have to show materiality, but they do not have to make 
that showing just to be entitled to receive the evidence before trial.” Id. 
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For example, in People v. Lewis, 240 Cal.App.4th 257, 192 Cal.Rptr.3d 460, 468 (2015), the 
court recognized that “whether exculpatory evidence includes impeachment evidence may be 
unsettled.” (citing Kennedy v. Superior Court, 145 Cal.App. 4th 359, 378, 51 Cal.Rptr.3d 637 
(2006).) If California courts ultimately conclude that impeachment evidence constitutes 
“exculpatory information” within the meaning of Penal Code § 1054.1(e), then the statutory 
pretrial disclosure obligation would necessarily align with any interpretation of the 
Commission’s proposed Rule 3.8(d).  But if California courts conclude otherwise, and interpret 
the Constitution and/or California discovery statutes as requiring pretrial disclosure of 
impeachment evidence only when it is material, then the Commission’s proposed Rule 3.8(d) 
confronts disciplinary authorities with a choice: (a) interpret proposed Rule 3.8(d) as requiring 
prosecutors to disclose impeachment evidence regardless of materiality; or (b) interpret proposed 
Rule 3.8(d) to accord with the California Courts’ interpretation of the Constitution and California 
discovery statutes and not require prosecutors to disclose impeachment evidence unless material 
by concluding that evidence that “tends to negate the guilt of the accused” does not encompass 
immaterial impeachment evidence.  The former would pose a direct conflict with the California 
criminal discovery statutes, which make clear that “no discovery shall occur in criminal cases 
except as provided by this chapter, other express statutory provisions, or as mandated by the 
Constitution of the United States.”  California Penal Code § 1054(e).3  The latter avoids this 
conflict, but does so by effectively implementing the very alternative to proposed Rule 3.8(d) 
that the Commission has rejected.  We should recognize now that the latter is the correct choice, 
and not leave unnecessary uncertainty and potential for conflicts with Constitutional and 
statutory law for later resolution by disciplinary authorities.   

Finally, a primary driver to the Commission’s recommendation of proposed Rule 3.8(d) appears 
to have been a concern that anything less would not send a sufficiently strong message to 
prosecutors that they should err on the side of disclosure, and not rely on materiality as a basis 
for withholding exculpatory evidence. The United States Supreme Court has repeatedly 
emphasized this message, stating clearly its view that “the prudent prosecutor will resolve 
doubtful questions in favor of disclosure.” United States v. Agurs, 427 U.S. 97, 108 (1976); see 
also Cone v. Bell, 556 U.S. 449, 470 n. 15 (2009) (“As we have often observed, the prudent 
prosecutor will err on the side of transparency, resolving doubtful questions in favor of 
disclosure.”); Kyles v. Whitley, 514 U.S. 410, 439-40 (1995) (“This means, naturally, that a 
prosecutor anxious about tacking too close to the wind will disclose a favorable piece of 
evidence. This is as it should be.”) (quotation and citation omitted).  As the Commission heard 
from many of the District Attorneys who spoke at the October 23 meeting in favor of the 
alternative rejected by the Commission, they have heard this message and adopted disclosure 
policies that go well beyond that required by the Constitution, and in some instances even 
beyond that required by California statutes.  Similarly, the United States Department of Justice 
has adopted a policy that generally encourages prosecutors to view their disclosure obligations 
under the Constitution and controlling substantive law broadly, and in particular “requires 

3  Similarly, California Penal Code § 1054.5(a) states that “[n]o order requiring discovery shall be made in criminal 
cases except as provided in this chapter.  This chapter shall be the only means by which the defendant may compel 
the disclosure or production of information from prosecuting attorneys, law enforcement agencies which 
investigated or prepared the cas against the defendant, or any other persons or agencies which the prosecuting 
attorney or investigating agency may have employed to assist them in performing their duties.” 
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disclosure by prosecutors of information beyond that which is ‘material’ to guilt as articulated in 
Kyles v. Whitley, 514 U.S. 419 (1995), and Strickler v. Greene, 527 U.S. 263, 280-91 (1999).” 
United States Attorneys’ Manual § 9-5.001(C).4  As Mr. Eaton notes, it is simply wrong to say 
that adopting the alternative Rule 3.8(d) rejected by the Commission would do nothing to 
buttress this message.  Adopting this alternative would still put in place a rule that singles out 
prosecutors with a clear statement that they may be subject to discipline for failing to comply 
with any of their Constitutional or statutory obligations to disclose evidence favorable to the 
defense. As Mr. Eaton notes, such a clear statement of the potential for discipline cannot help 
but focus prosecutors on the need to comply with all of their legal disclosure obligations.  

b. Proposed Rule 3.8(e)

As recommended, proposed Rule 3.8(e) bars prosecutors from subpoenaing attorneys for 
information about a past or present client unless the prosecutors reasonably believes all three of 
the following: (1) the information sought is not protected from disclosure by any applicable 
privilege or work product protection; (2) the evidence sought is “essential” to successful 
completion of the prosecutor’s investigation; and (3) there is no other “feasible” alternative to 
obtain the information.  In recommending this Rule, the Commission diverged significantly from 
the current rules, which have no equivalent. While the interest underlying this proposed Rule, 
protecting the attorney-client relationship from undue interference, supports adoption of a Rule 
3.8(e), I believe the Commission’s proposal strikes an inappropriate balance with the need to 
investigate criminal conduct furthered or concealed through the unknowing assistance of 
attorneys, a balance unjustified by any empirical evidence of overreaching by prosecutors in 
either California or any of the significant number of jurisdictions that, like California, have not 
yet adopted ABA Model Rule 3.8(e). 

First, while the Commission’s proposed Rule 3.8(e) is, with a variation only in subsection (1), 
the same as the ABA Model Rule, a significant number of jurisdictions have not adopted the 
ABA Model Rule. As set forth in the report and recommendation, while 33 jurisdictions have 
adopted ABA Model Rule 3.8(e) verbatim or in a slightly modified form, 17 jurisdictions 
(including California) have not.  Among the 17 jurisdictions that have not adopted the Rule are 
some of the largest and most significant for criminal prosecutions in the country, including the 
District of Columbia, Florida, Michigan, New York, Pennsylvania, and Texas.  Yet, to my 
knowledge, the Commission has been cited no empirical evidence demonstrating any significant 
problem with prosecutors issuing unjustified subpoenas to attorneys in California or any of these 
17 jurisdictions in the absence of Model Rule 3.8(e). 

Second, despite the absence of any empirical evidence suggesting the need for such a stringent 
limitation on prosecutors’ use of attorney subpoenas, the Commission follows the ABA in 
imposing the most stringent limitation possible, one requiring that the information sought be 
“essential” to the investigation and that there be “no other feasible alternative” for obtaining that 

In footnote 16 on page 22 of the Drafting Team’s Report and Recommendation, the drafting team states, “The 
United States Attorney’s Manual of the Department of Justice has adopted as an internal policy for disclosure a 
standard comporting with the ABA’s broad interpretation of 3.8(d).”  It is true that, as referenced above, the United 
States Attorney’s Manual has adopted an internal discovery policy that generally encourages prosecutors to view 
their disclosure obligations under the Constitution and controlling substantive law broadly. However, the policy is 
independent from, and does not mention, the ABA’s interpretation of its Model Rule 3.8(d). 

4 
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information.  In my view, this tips too far in the opposite direction, unduly limiting prosecutors’ 
ability to thoroughly investigate criminal conduct furthered or concealed through the unknowing 
assistance of attorneys.  That such criminal conduct is not unusual is demonstrated by California 
Evidence Code Section 956, which provides that information is not subject to protection under 
the attorney-client privilege where “the services of the lawyer were sought or obtained to enable 
or aid anyone to commit or plan to commit a crime or fraud.”  Indeed, there have been cases in 
which attorneys have been used by their clients to make false representations to regulators, 
courts, and investors, and to assist in laundering money by moving it through attorney trust 
accounts. The public interest in enabling full and complete investigation of these crimes must be 
considered as a counterbalance to the public interest in protecting the attorney-client relationship.   
The First Rules Revision Commission struck the appropriate balance between these two interests 
in proposing a Rule 3.8(e) that made two relatively minor changes to ABA Model Rule 3.8(e).  
The First Commission modified subsection (2) by substituting “reasonably necessary” for 
“essential.”  As the First Commission explained, this strikes the appropriate balance while 
providing clearer guidance to prosecutors seeking to evaluate whether their conduct will comply 
with the Rule: “It is a difficult, if not impossible, task to decide ex ante what evidence will be 
‘essential’ to a successful prosecution and therefore a permissible subject of a subpoena 
addressed to a lawyer. The standard of ‘evidence reasonably necessary to the successful 
prosecution’ is more readily applicable and creates less risk for a prosecutor attempting to 
evaluate evidence at the start, or in the midst, of an investigation or prosecution.”  The First 
Commission also modified subsection (3) by substituting “reasonable” for “feasible,” explaining 
that this was “to invoke a frequently used standard that will provide clearer guidance for the 
prosecutor.  If ‘feasible’ means only that the alternative is theoretically possible even if not 
reasonable, the standard is too low. If ‘feasible’ means that the alternative is reasonable, the 
more familiar term ‘reasonable’ should be used.”  Again, the First Commission’s proposal struck 
the appropriate balance between competing public interests, while at the same time providing 
clearer guidance to prosecutors seeking to comply with the Rule.  

Finally, as was raised during one of the Commission’s meetings, if there is uncertainty whether 
the First Commission’s or ABA’s balancing of interests is the correct one, this uncertainty 
should weigh in favor of taking the incremental step of moving from the current California rules 
(which impose no limitation on attorney subpoenas issued by prosecutors), to the less stringent 
limitation recommended by the First Commission.  If under the First Commission’s 
recommended Rule there is no indication that prosecutors are abusing the issuance of subpoenas 
to attorneys, this would provide empirical evidence that the balance has been appropriately 
struck, empirical evidence that can be gathered without the potential for unduly chilling 
appropriate investigative steps posed by the ABA’s more stringent limitation.   

For all these reasons, I dissent from the Commission’s recommendation of its proposed Rule 
3.8(e). 
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RESPONSE TO DISSENTS REGARDING PROPOSED RULE 3.8(d) [5-110(D)] 

Following consideration of the proposed rule at four meetings at which stakeholders were 
present and addressed the Commission, , the Commission voted 12-2 to adopt Proposed Rule 
3.8(d).  Although dissenting positions by Daniel Eaton and George Cardona were noted, they 
were rejected for the following reasons: 

A. Response to Dissent of Daniel Eaton 

First, Proposed Rule 3.8(d) is not aspirational.  In fact, it is an effort to provide a clear 
articulation of the standard that some of the testifying prosecutors claimed they already follow.  
A major reason to adopt Alternative #1 for Rule 3.8(d) is to get all prosecutors on the same page 
and ensure the uniformity in discovery practices that will safeguard the integrity of the criminal 
process.  As was evident at the October 23, 2015  Commission meeting, some District Attorneys’ 
Offices claim that they disclose all evidence or information that would tend to negate the guilt of 
the accused or mitigate the offense, while others submitted letters arguing that they should be 
able to consider materiality in deciding what evidence to disclose.  Under California law, 
prosecutors have a duty to disclose all exculpatory information, not just evidence they deem 
material.1  Alternative #1 does not “aspire” to have prosecutors fulfill their ethical duties.2  It 
plainly explains what that duty is.   

For similar reasons, the Commission was not persuaded by the dissent’s second argument 
that Alternative #1 to Rule 3.8(d) should not be adopted because a handful of jurisdictions have 
been flexible in defining a prosecutor’s disclosure obligations.  The Charter for this Commission 
plainly states that it should, among other things:  (1) work to promote public confidence in the 
legal profession and the administration of justice, and ensure adequate protection to the public; 
(2) not set forth standards that are “purely” aspirational objectives; (3) focus on revisions that are 
necessary to eliminate differences between California’s rules and the rules used by a 
preponderance of the states to help promote a national standard wherever possible; and (4) 
eliminate ambiguities and uncertainties.   

Every other state in the nation, as well as the U.S. Department of Justice, has adopted the 
language of Alternative #1.  No other jurisdiction has adopted the language of Alternative #2.  
This is for good reason.  Alternative #2 sends prosecutors into the perpetual morass of trying to 
continually determine what so-called “relevant case law” might say about how, if at all, they 

1 People v. Cordova, __ Cal. 4th __, 194 Cal.Rptr.3d 40, 2015 WL 6446488, *12 (Oct. 26, 2015) (California Penal
Code § 1054.1, subdivision (e) “requires the prosecution to provide all exculpatory evidence, not just evidence that 
is material under Brady and its progeny”).  See also Barnett v. Superior Court, 50 Cal.4th 890, 901 (2010) (discovery 
of exculpatory evidence not governed by materiality).   

2 Mr. Eaton takes out of context Dean Gerald Uelmen’s reference to “aspirational” standards.  In context, Dean 
Uelmen was referring to his work as Executive Director of the 2008 California Commission on the Fair 
Administration of Justice.  That Commission focused on prosecutors’ widespread indifference to their discovery 
obligations and the need for more compliance.  For years, Dean Uelmen, as well as other leaders of the California 
legal community, have sought to have prosecutors comply with their ethical and legal duties, including those 
involving discovery.  As stated in oral comments at the Commission meetings, Public Defenders continue to face 
difficulty in getting prosecutors to comply with their discovery obligations.  (Comments of Michael Ogul, President 
of California Public Defenders Association). 
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should consider materiality in deciding whether to disclose potentially exculpatory information.  
Alternative #2 seeks to limit pretrial discovery to only material disclosures as set forth in Brady 
v. Maryland, 373 U.S. 83 (1963).  We rejected that standard, as has the California Supreme
Court, because it is not a standard that was either designed or intended to govern a prosecutor’s 
pretrial ethical duties for disclosing exculpatory information.  To the contrary, it is a standard 
that governs whether a new trial should be granted after there has been a trial in which necessary 
disclosures were not made.   

The Commission meetings at which stakeholders attended revealed that prosecutors 
either do not understand, or have been ignoring, their responsibility to provide exculpatory 
information to the defense.  Contrary to what the dissent suggests, we do not expect that years of 
litigation will be needed to resolve how prosecutors can meet their obligations under Rule 3.8(d).  
Unlike Alternative #2 that requires perpetual analysis and reference to new case law, Alternative 
#1 plainly states that if information “tends to negate the guilt of the accused” or “mitigate the 
offense,” it must be disclosed.  This is an easy standard to understand and apply, as evidenced by 
the experience of the vast majority of states that have adopted the rule.   

Commission members agreed that the public has lost confidence in our criminal justice 
system.  With case after case of discovery violations that have led to wrongful convictions, there 
is a pressing need for a rule that does not signal to prosecutors that they should do their own 
analysis of materiality and case law before deciding whether to turn over potentially exculpatory 
information.  Instead, the rule proposed by the overwhelming majority of the Commission, 
Alternative #1, will promote public confidence; it will set forth a concrete, not merely 
aspirational, ethical standard; and it will bring California into line with the rest of the nation.  It 
will also eliminate the ambiguities and uncertainties that have led District Attorney Offices in 
this state to express conflicting views, like those that surfaced at the Commission meetings, 
about when they are required to disclose exculpatory information. In fact, written submissions to 
the Commission from the CDAA and from the Los Angeles County District Attorney both 
indicate that requiring turning over of information that does not meet the materiality test would 
be a major change in the law.  The Supreme Court has held that the language of Alternative #1 is 
the current law of California as set forth in Penal Code § 1054.1(e) (requiring the disclosure of 
“any exculpatory evidence”), Barnett v. Superior Court, 50 Cal.4th 890, 901, 114 Cal.Rptr.3d 
576, 582-83 (2010) and People v. Cordova, __ Cal.4th __, 194 Cal.Rptr.3d 40, 2015 WL 
6446488, at *12 (2015) (decided 3 days after the Commission adopted Rule 3.8).   

B. Response to Dissent of George S. Cardona 

As noted above, the majority of the Commission believes that it is important to clarify 
that the standard for disclosure does not include prosecutors deciding the extent to which 
evidence that “tends to negate the guilt of the accused or mitigates the offense” is material to the 
case.  Only Alternative #1 makes that clear.   This dissent demonstrates exactly why it is 
necessary to set forth a clear standard for disclosure.  Mr. Cardona poses questions of whether 
disclosure is required even if the prosecutor assumes that the evidence is trivial or of “minimal 
significance.”  California law has answered that question; it requires the disclosure of any 
exculpatory evidence, even if prosecutors do not believe it is of significance.  As became evident 
in stakeholder input at Commission meetings, prosecutors are not in the best position to 
determine what evidence is or is not important to the defense.  Thus, a clear rule of disclosure 
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will prevent prosecutors from making erroneous assessments of the exculpatory potential of 
evidence, as has occurred in the many cases brought to the Commission’s attention.  Contrary to 
what the dissent suggests, Proposed Rule 3.8(d) provides very clear guidance.  The only problem 
is that some prosecutors do not like the guidance it provides.  

 Furthermore, the Commission determined that adoption of Proposed Rule 3.8(d) does not 
violate Proposition 115.  As noted, California law already requires disclosure of “any 
exculpatory evidence” and the California Supreme Court has held that a defendant is entitled to 
such evidence without having to show its materiality.  Barnett v. Superior Court, 50 Cal.4th 890, 
901, 114 Cal.Rptr.3d 576, 582-83 (2010).  See also People v. Cordova, __ Cal. 4th __, 194 
Cal.Rptr.3d 40, 2015 WL 6446488, at *12 (2015).  The dissent argues that a conflict may 
develop between a prosecutor’s duties under the rule and under case law, but none exists at this 
time and there is no reason to believe that one will develop in the future.

 

3 California is, therefore, 
free to adopt Proposed Rule 3.8(d), a rule that best protects the integrity of the criminal justice 
system. 4  

 Finally, this dissent argues that Rule 3.8(d) is not needed because prosecutors have gotten 
the message and promise to abide by their disclosure obligations in the future.  While we take in 
good faith the representations made by a handful of prosecutors who attended the meeting, we 
note that the problem with discovery violations has been ongoing and, in the eyes of some 
judges, has escalated significantly.  The former Chief Judge of the United States Court of 
Appeals for the Ninth Circuit recently wrote of the “epidemic” of Brady violations.  United 
States v. Olsen, 737 F.3d 625, 626 (9th Cir. 2013).   Several stakeholders provided oral comments 
at Commission meetings regarding the ongoing problems with discovery from prosecutors.  
Surprisingly, even though fellow prosecutors admitted that they should not be determining 
materiality before making discovery disclosures, even as late as the Commission’s last 
consideration of this proposal, the Los Angeles County District Attorney was still arguing that it 
is the prerogative of her prosecutors to make materiality determinations before providing 
discovery. 

 Proposed Rule 3.8(d) is not intended to punish prosecutors.  It is a responsible measure to 
address preventable miscarriages of justice.  Adopted across the nation, it has not been used as a 
tactical weapon to give the defense an advantage in criminal proceedings.  Rather, it is an ethical 
standard that guides prosecutors in ensuing that defendants receive fair trials.  It is time for 
California to adopt it. 

                                                 
3 In fact, there is no reason to believe that such a conflict will develop.  Even before Barnett, supra, the California 
Supreme Court recognized in the case of In re Steele, 32 Cal.4th 682, 701-02 (2004), that exculpatory evidence under 
California’s discovery statutes includes evidence that “weakens the strength of” prosecution evidence.  As 
developed, California law equates “exculpatory” with evidence that impeaches prosecution witnesses or detracts 
from the strength of prosecution evidence. 
 
4 The reference to the first Rules Revision Commission’s work does not reflect that its work was completed before 
the Barnett and Cordova cases.   
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Lee, Mimi

From: Kevin Mohr <kejmohr@gmail.com>
Sent: Wednesday, March 23, 2016 9:37 AM
To: Martinez, Raul; Cardona, George S. (USACAC); Eaton, Danny; Lee S. Harris; 

'dean.stout@inyocourt.ca.gov'
Cc: Difuntorum, Randall; McCurdy, Lauren; Lee, Mimi
Subject: Re: RRC2 - 3-310 [1.7] - Rule - DFT2.3 (3/23/16)
Attachments: RRC2 - [3-310][1.7] - Rule - DFT2.3 (03-23-16) - Cf. to DFT2.pdf; RRC2 - [3-310][1.7] - 

Rule - DFT2.3 (03-23-16) - Cf. to DFT2.docx

Greetings: 

I've attached draft 2.3 (3/23/16) of proposed Rule 1.7, redline, compared to the black letter 
of the rule as approved by the Commission during the February 2016 meeting [draft 2 
dated 2/20/16] and the comments as proposed in the February 2016 meeting draft [draft 
1.6 dated 2/4/16]. 

Rule text 

Paragraphs (a) through (d) of the blackletter of proposed Rule 1.7 constitute the 
blackletter rule as approved by the Commission during the February 19-20, 2016 meeting.

As discussed during the teleconferences over the last week, the drafting team has 
proposed paragraph (e) concerning advance consents for the Commission’s consideration 
at the March 31-April 1, 2016 meeting. 

Comments 

Following approval of the black letter at the February 2016 meeting, the drafting team was 
directed to review the proposed comments and make any revisions necessary to conform 
the comments to the approved rule. The redline comparison in the comments is to the 
comments proposed in the February meeting draft of Rule 1.7, draft 1.6 (2/4/16). 

Please let me know if you have any questions. Thanks, 

Kevin 

Attached: 
RRC2 - [3-310][1.7] - Rule - DFT2.3 (03-23-16) - Cf. to DFT2.pdf 
RRC2 - [3-310][1.7] - Rule - DFT2.3 (03-23-16) - Cf. to DFT2.docx 
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Following March 18 & 22, 2016 Tel Conferences 
For March 31/April 1, 2016 Meeting 

RRC2 - [3-310][1.7] - Rule - DFT2.3 (03-23-16) - Cf. to DFT2.docxRRC2 - [3-310][1.7] - Rule - DFT2.3 (03-23-16) - 
Cf. to DFT2.docx Page 1 of 5 

Rule 1.7 Conflict of Interest: Current Clients1 

(a) A lawyer shall not, without informed written consent from each client, represent a client if 
the representation is directly adverse to another client in the same or a separate matter. 

(b) A lawyer shall not, without informed written consent from each affected client, represent 
a client if there is a significant risk the lawyer’s representation of the client will be 
materially limited by the lawyer’s responsibilities to or relationships with another client, a 
former client or a third person, or the lawyer’s own interests, including when:  

(1) the lawyer has, or knows that another lawyer in the lawyer’s firm has, a legal, 
business, financial, professional, or personal relationship with or responsibility to 
a party or witness in the same matter; or 

(2) the lawyer: 

(i) knows the lawyer previously had a legal, business, financial, professional, 
or personal relationship with a party or witness in the same matter; and 

(ii) knows or reasonably should know the previous relationship will materially 
limit the lawyer’s representation; or  

(3) the lawyer has or had a legal, business, financial, professional, or personal 
relationship with another person or entity the lawyer knows or reasonably should 
know will be affected substantially by resolution of the matter; or 

(4) the lawyer has or had, or knows that another lawyer in the lawyer’s firm has or 
had, a legal, business, financial, or personal interest in the subject matter of the 
representation that the lawyer knows or reasonably should know will materially 
limit the lawyer’s representation; or 

(5) the lawyer knows or reasonably should know that there is a reasonable likelihood 
that the interests of clients being represented by the lawyer in the same matter 
will conflict. 

(c) A lawyer shall not represent a client in a matter in which another party's lawyer is a 
spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of the 
lawyer, or has an intimate personal relationship with the lawyer, unless the lawyer 
informs the client in writing of the relationship. 

(d) Representation is permitted under this Rule only if: 

1 Paragraphs (a) through (d) of the blackletter of proposed Rule 1.7 consitute the rule as 
approved by the Commission during the February 19-20, 2016 meeting. 

The drafting team has proposed paragraph (e) concerning advance consents for the 
Commission’s consideration at the March 31-April 1, 2016 meeting. 
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(1) the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client; 

 
(2) the representation is not prohibited by law; and 
 
(3) the representation does not involve the assertion of a claim by one client against 

another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal. 

 
(e) A lawyer may seek advance informed written consent to conflicts that might arise under 

paragraphs (a) and (b) in the future.  A lawyer’s disclosures in seeking advance informed 
written consent must include:  

 
(1) the explanation of relevant circumstances and material risks required by Rule 

1.0.1(e);  
 
(2) an explanation that the lawyer is requesting the client to consent to possible 

future conflicts that would involve future facts and circumstances that cannot be 
fully known at the time the consent is requested;  

 
(3) whether the consent permits the lawyer to be adverse to the client on any matter, 

including any current or future litigation, in the future; and  
 
(4) whether there are any limits on the scope of the consent, and, if so, an 

explanation of those limits.   
 

Continued representation pursuant to advance informed written consent remains subject 
to paragraph (d). 

 
Comment2 
 
[1] This Rule does not apply to a lawyer[1]  The duty of undivided loyalty to a current 
client prohibits undertaking representation directly adverse to that client without that client’s 
informed written consent. Thus, absent consent, a lawyer may not act as an advocate in one 
matter against a person the lawyer represents in some other matter, even when the matters are 
wholly unrelated. See Flatt v. Superior Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d 537].  
Similarly, a directly adverse conflict under paragraph (a) occurs when: (i) a lawyer accepts 
representation of more than one client in a matter in which the interests of the clients actually 
conflict; or (ii) a lawyer, while representing a client, accepts in another matter the representation 
of a person or organization who, in the first matter, is directly adverse to the lawyer’s client. 
Similarly, direct adversity can arise when a lawyer cross-examines a non-party witness who is 
the lawyer’s client in another matter, if the examination is likely to harm or embarrass the 
witness.  On the other hand, simultaneous representation in unrelated matters of clients whose 
interests are only economically adverse, such as representation of competing economic 
                                                
2 Following approval of the black letter at the February 2016 meeting, the drafting team was 
directed to review the proposed comments and make any revisions necessary to conform the 
comments to the approved rule. The redline comparison in the comments is to the comments 
proposed in the February meeting draft of Rule 1.7. 
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enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus 
may not require informed written consent of the respective clients.   
 
[2] Paragraph (a) does not prohibit a lawyer from representing multiple clients having 
antagonistic positions on the same legal question that has arisen in different cases, unless 
representation the interests of any of the clients would be adversely affected by the resolution of 
the legal question.  Factors relevant in determining whether the representation the interests of 
one or more of the clients would be adversely affected, thus requiring that the clients be advised 
of the riskprovide informed written consent under paragraph (a), include: the courts and 
jurisdictions where the different cases are pending, whether a ruling in one case would have a 
precedential effect on the other case, whether the legal question is substantive or procedural, 
the temporal relationship between the matters, the significance of the legal question to the 
immediate and long-term interests of the clients involved, and the clients' reasonable 
expectations in retaining the lawyer. 
 
[23] Paragraphs (a)(1) and (b)(1) apply to all types of legal representations, including the 
concurrent representation of multiple parties in litigation or in a single transaction or in some 
other common enterprise or legal relationship. Examples of the latter include the formation of a 
partnership for several partners or a corporation for several shareholders, the preparation of a 
pre-nuptial agreement, or joint or reciprocal wills for a husband and wife, or the resolution of an 
“uncontested” marital dissolution. If a lawyer initially represents multiple clients with the informed 
written consent was originally obtained on the basis of potential adversityas required under 
paragraph (b), should the potential and the circumstances later develop indicating that direct 
adversity become actualexists between the clients, the lawyer must obtain further informed 
written consent on the basis of the actual adversityof the clients under paragraph (a). 
 
[34] Notwithstanding In State Farm Mutual Automobile Insurance Company v. Federal 
Insurance Company (1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], [in which the court held 
that subparagraph (C)(3) of predecessor rule 3-310 [paragraph (a)(3)] was violated when a 
lawyer, retained by an insurer to defend one suit, and while that suit was still pending, filed a 
direct action against the same insurer in an unrelated action without securing the insurer’s 
consent, ] paragraph (a)(2Notwithstanding State Farm, paragraph (a) does not apply with 
respect to the relationship between an insurer and a lawyer when, in each matter, the insurer’s 
interest is only as an indemnity provider and not as a direct party to the action. 
 
[4] Because paragraph (b) concerns relationships or interests that could have a substantial 
adverse effect on the lawyer’s representation, the informed written consent of each affected 
client is required. See Rule 1.0.1(e).  Paragraph (c), on the other hand, concerns other 
relationships or interests, and so requires only that the lawyer provide the client with written 
disclosure of those relationships and interests.  
 
[5[5]  Even where there is no direct adversity, a conflict of interest requiring informed written 
consent under paragraph (b) exists if there is a significant risk that a lawyer’s ability to consider, 
recommend or carry out an appropriate course of action for the client will be materially limited as 
a result of the lawyer’s other responsibilities or interests. For example, a lawyer’s obligations to 
two or more clients in the same matter, such as several individuals seeking to form a joint 
venture, may materially limit the lawyer's ability to recommend or advocate all possible positions 
that each might take because of the lawyer's duty of loyalty to the other clients. The risk is that 
the lawyer may not be able to offer alternatives that would otherwise be available to each of the 
clients. The mere possibility of subsequent harm does not itself require disclosure and informed 
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written consent. The critical questions are the likelihood that a difference in interests exists or 
will eventuate and, if it does, whether it will materially interfere with the lawyer's independent 
professional judgment in considering alternatives or foreclose courses of action that reasonably 
should be pursued on behalf of each client. 
 
[6] Other rules and laws may preclude the disclosures necessary to obtain the informed 
written consent or provide the written disclosureinformation required to permit representation 
under this Rule.  (See, e.g., Business and Professions Code § 6068(e)(1) and Rule 1.6.)  If such 
disclosure is precluded, representation subject to paragraph (a), (b), or (c) of this Rule is 
likewise precluded.  
 
[67] Paragraph (d) imposes conditions that must be satisfied even if informed written consent 
is obtained as required by paragraphs (a) or (b) or written disclosure is providedthe lawyer has 
informed the client in writing as required by paragraph (c).  There are some matters in which the 
conflicts are such that even informed written consent may not suffice to permit representation.  
(See Woods v. Superior Court (1983) 149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. 
Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 
Cal.App.2d 520 [50 Cal.Rptr. 592].)  
 
[8] The effectiveness of advanced informed written consent to future conflicts is generally 
determined by the extent to which the client reasonably understands the material risks that the 
consent entails. The more comprehensive the explanation of the types of future representations 
that might arise and the actual and reasonably foreseeable adverse consequences of those 
representations, the greater the likelihood that the client will have the requisite understanding.  
For example, whether an advance consent complies with this Rule can depend on factors such 
as the following: (1) the comprehensiveness of the lawyer’s explanation of the types of future 
conflicts that might arise and of the actual and reasonably foreseeable adverse consequences 
to the client; (2) the client’s degree of experience as a user of the legal services, including 
experience with the type of legal services involved in the current representation; (3) whether the 
client has consented to the use of an adequate ethics screen that the lawyer has the ability 
timely and effectively to institute and fully maintain; (4) whether before giving consent the client 
either was represented by an independent lawyer of the client’s choice, or was advised in 
writing by the lawyer to seek the advice of an independent lawyer of the client’s choice and was 
given a reasonable opportunity to seek that advice; (5) whether the consent is limited to future 
conflicts unrelated to the subject of the representation; and (6) the client’s ability to understand 
the nature and extent of the advance consent.  A client’s ability to understand the nature and 
extent of the advance consent might depend on factors such as the client’s education, language 
skills, and the client’s familiarity with the particular type of conflict that is the subject of the 
consent.  An advance consent normally will not comply with this Rule if it is so general and 
open-ended that it would be unlikely that the client understood the potential adverse 
consequences of granting consent.  However, depending upon the extent to which the other 
enumerated factors set forth above are present, even a general and open-ended advance 
consent can be in compliance when: the consent was given by an experienced user of the type 
of legal services involved; and the client was independently represented regarding the consent 
or was advised in writing by the lawyer to seek the advice of an independent lawyer of the 
client's choice and was given a reasonable opportunity to seek that advice. In any case, an 
advance consent cannot be effective if the circumstances that materialize in the future are such 
as would make the conflict nonconsentable under paragraph (d).  A lawyer who obtains from a 
client an advance consent that complies with this Rule will have all the duties of a lawyer to that 
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client except as expressly limited by the consent.  A lawyer cannot obtain an advance consent 
to incompetent representation. See Rule 1.8.8. 

[7] Unforeseeable developments might create conflicts in the midst of a representation. 
Depending[9] A material change in circumstances relevant to application of this Rule may 
trigger a requirement to make new disclosures and, where applicable, obtain new informed 
written consents.  In the absence of such consents, depending on the circumstances, the lawyer 
may have the option to withdraw from one or more of the representations in order to avoid the 
conflict. The lawyer must seek court approval where necessary and take steps to minimize harm 
to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the clients 
from whose representation the lawyer has withdrawn. See Rule 1.9(c). 

[89] For special rules governing membership in a legal service organization, see Rule 6.3; for 
participation in law related activities affecting client interests, see Rule 6.4; and for work in 
conjunction with certain limited legal services programs, see Rule 6.5. 
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Lead Drafter:  Martinez 
Co-Drafters:  Cardona, Eaton, Harris, Stout 
Meeting Date: February 19-20, 2016 
I. CURRENT CALIFORNIA RULE 3-310 

Rule 3-310 Avoiding the Representation of Adverse Interests 

(A) For purposes of this rule: 

(1) “Disclosure” means informing the client or former client of the relevant 
circumstances and of the actual and reasonably foreseeable adverse 
consequences to the client or former client; 

(2) “Informed written consent” means the client’s or former client’s written agreement 
to the representation following written disclosure; 

(3) “Written” means any writing as defined in Evidence Code section 250. 

(B) A member shall not accept or continue representation of a client without providing 
written disclosure to the client where: 

(1) The member has a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter; or 

(2) The member knows or reasonably should know that: 

(a) the member previously had a legal, business, financial, professional, or 
personal relationship with a party or witness in the same matter; and 

(b) the previous relationship would substantially affect the member’s 
representation; or 

(3) The member has or had a legal, business, financial, professional, or personal 
relationship with another person or entity the member knows or reasonably 
should know would be affected substantially by resolution of the matter; or 

(4) The member has or had a legal, business, financial, or professional interest in 
the subject matter of the representation. 

(C) A member shall not, without the informed written consent of each client: 

(1) Accept representation of more than one client in a matter in which the interests of 
the clients potentially conflict; or 

(2) Accept or continue representation of more than one client in a matter in which 
the interests of the clients actually conflict; or 

(3) Represent a client in a matter and at the same time in a separate matter accept 
as a client a person or entity whose interest in the first matter is adverse to the 
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client in the first matter. 

(D) A member who represents two or more clients shall not enter into an aggregate 
settlement of the claims of or against the clients without the informed written consent of 
each client. 

(E) A member shall not, without the informed written consent of the client or former client, 
accept employment adverse to the client or former client where, by reason of the 
representation of the client or former client, the member has obtained confidential 
information material to the employment. 

(F) A member shall not accept compensation for representing a client from one other than 
the client unless: 

(1) There is no interference with the member’s independence of professional 
judgment or with the client-lawyer relationship; and 

(2) Information relating to representation of the client is protected as required by 
Business and Professions Code section 6068, subdivision (e); and 

(3) The member obtains the client’s informed written consent, provided that no 
disclosure or consent is required if: 

(a) such nondisclosure is otherwise authorized by law; or 

(b) the member is rendering legal services on behalf of any public agency 
which provides legal services to other public agencies or the public. 

Discussion 

Rule 3-310 is not intended to prohibit a member from representing parties having antagonistic 
positions on the same legal question that has arisen in different cases, unless representation of 
either client would be adversely affected. 

Other rules and laws may preclude making adequate disclosure under this rule. If such 
disclosure is precluded, informed written consent is likewise precluded. (See, e.g., Business 
and Professions Code section 6068, subdivision (e).) 

Paragraph (B) is not intended to apply to the relationship of a member to another party’s lawyer. 
Such relationships are governed by rule 3-320. 

Paragraph (B) is not intended to require either the disclosure of the new engagement to a 
former client or the consent of the former client to the new engagement. However, both 
disclosure and consent are required if paragraph (E) applies. 

While paragraph (B) deals with the issues of adequate disclosure to the present client or clients 
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of the member’s present or past relationships to other parties or witnesses or present interest in 
the subject matter of the representation, paragraph (E) is intended to protect the confidences of 
another present or former client. These two paragraphs are to apply as complementary 
provisions. 

Paragraph (B) is intended to apply only to a member’s own relationships or interests, unless the 
member knows that a partner or associate in the same firm as the member has or had a 
relationship with another party or witness or has or had an interest in the subject matter of the 
representation. 

Subparagraphs (C)(1) and (C)(2) are intended to apply to all types of legal employment, 
including the concurrent representation of multiple parties in litigation or in a single transaction 
or in some other common enterprise or legal relationship. Examples of the latter include the 
formation of a partnership for several partners or a corporation for several shareholders, the 
preparation of an ante-nuptial agreement, or joint or reciprocal wills for a husband and wife, or 
the resolution of an “uncontested” marital dissolution. In such situations, for the sake of 
convenience or economy, the parties may well prefer to employ a single counsel, but a member 
must disclose the potential adverse aspects of such multiple representation (e.g., Evid. Code, 
§962) and must obtain the informed written consent of the clients thereto pursuant to 
subparagraph (C)(1). Moreover, if the potential adversity should become actual, the member 
must obtain the further informed written consent of the clients pursuant to subparagraph (C)(2). 

Subparagraph (C)(3) is intended to apply to representations of clients in both litigation and 
transactional matters. 

In State Farm Mutual Automobile Insurance Company v. Federal Insurance Company (1999) 72 
Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], the court held that subparagraph (C)(3) was violated 
when a member, retained by an insurer to defend one suit, and while that suit was still pending, 
filed a direct action against the same insurer in an unrelated action without securing the 
insurer’s consent. Notwithstanding State Farm, subparagraph (C)(3) is not intended to apply 
with respect to the relationship between an insurer and a member when, in each matter, the 
insurer’s interest is only as an indemnity provider and not as a direct party to the action. 

There are some matters in which the conflicts are such that written consent may not suffice for 
non-disciplinary purposes. (See Woods v. Superior Court (1983) 149 Cal.App.3d 931 [197 
Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509]; Ishmael 
v. Millington (1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 592].) 

Paragraph (D) is not intended to apply to class action settlements subject to court approval. 

Paragraph (F) is not intended to abrogate existing relationships between insurers and insureds 
whereby the insurer has the contractual right to unilaterally select counsel for the insured, where 
there is no conflict of interest. (See San Diego Navy Federal Credit Union v. Cumis Insurance 
Society (1984) 162 Cal.App.3d 358 [208 Cal.Rptr. 494].) 
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II. DRAFTING TEAM’S RECOMMENDATION AND VOTE 

There was consensus among the drafting team members to recommend a proposed amended 
rule as set forth below in Section III. The vote was unanimous in favor of making the 
recommendation. 

III. PROPOSED RULE 1.7 (CLEAN) 

Rule 1.7 Conflict of Interest: Current Clients 

(a) A lawyer shall not, without informed written consent from each affected client, represent 
a client if the representation of the client is directly adverse to the representation of 
another current client, including when the representation of the client is:  

(1) in the same matter as the representation of another current client, and the 
clients’ interests actually conflict; or 

(2) in a separate matter, and one or more clients’ interests in any of the separate 
matters actually conflict. 

(b) A lawyer shall not, without informed written consent from each affected client, represent 
a client if there is a significant risk the lawyer’s responsibilities to another current client 
or a third person, or the lawyer’s own interests, will have a substantial adverse effect on 
the lawyer’s representation of the client, including when:  

(1) the representation of the client is in the same matter as the representation of 
another current client, and the clients’ interests potentially conflict; or 

(2)  the lawyer: 

(i) has or had, a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter; and 

(ii) there is a significant risk the relationship would have a substantial 
adverse effect on the lawyer’s representation.  

(c) A lawyer shall not represent a client without providing written disclosure when the 
lawyer: 

(1) has or had, or knows that another lawyer in the lawyer’s firm has or had, a legal, 
business, financial, professional, or personal relationship with a party or witness 
in the same matter;  

(2) has or had, or knows that another lawyer in the lawyer’s firm has or had, a legal, 
business, financial, professional, or personal relationship with another person or 

68



RRC2 - [3-310][1.7] - Report & Recommendation - DFT1.6 (02-04-16)KEM-GSC.docx Page 5 of 33 

DRAFTING TEAM REPORT AND RECOMMENDATION: RULE 3-310 [1.7] 

Lead Drafter:  Martinez 
Co-Drafters:  Cardona, Eaton, Harris, Stout 
Meeting Date: February 19-20, 2016 

entity that the lawyer knows or reasonably should know could be affected by 
resolution of the matter;  

(3) has or had, or knows that another lawyer in the lawyer’s firm has or had, a legal, 
business, financial, or professional interest in the subject matter of the 
representation; or 

(4) represents a party or witness in the matter who is a spouse, parent or sibling of 
the lawyer, or another lawyer in the lawyer’s firm, or has an intimate personal 
relationship with the lawyer or with another lawyer in the lawyer’s firm. 

(d) Representation is permitted under this Rule only if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client; 

(2) the lawyer reasonably believes the representation is not prohibited by law; and 

(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal. 

(e) For purposes of paragraph (c), “written disclosure” means informing the client, in writing, 
of the lawyer’s responsibility or interest and the potential effect of that responsibility or 
interest on the representation. 

Comment 

[1] This Rule does not apply to a lawyer representing multiple clients having antagonistic 
positions on the same legal question that has arisen in different cases, unless representation of 
any of the clients would be adversely affected.  Factors relevant in determining whether the 
representation of one or more of the clients would be adversely affected, thus requiring that the 
clients be advised of the risk include: where the different cases are pending, whether the legal 
question is substantive or procedural, the temporal relationship between the matters, the 
significance of the legal question to the immediate and long-term interests of the clients 
involved, and the clients' reasonable expectations in retaining the lawyer   

[2] Paragraphs (a)(1) and (b)(1) apply to all types of legal representations, including the 
concurrent representation of multiple parties in litigation or in a single transaction or in some 
other common enterprise or legal relationship. Examples of the latter include the formation of a 
partnership for several partners or a corporation for several shareholders, the preparation of a 
pre-nuptial agreement, or joint or reciprocal wills for a husband and wife, or the resolution of an 
“uncontested” marital dissolution. If informed written consent was originally obtained on the 
basis of potential adversity, should the potential adversity become actual, the lawyer must 
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obtain further informed written consent on the basis of the actual adversity. 

[3] Notwithstanding State Farm Mutual Automobile Insurance Company v. Federal Insurance 
Company (1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], [in which the court held that 
subparagraph (C)(3) of predecessor rule 3-310 [paragraph (a)(3)] was violated when a lawyer, 
retained by an insurer to defend one suit, and while that suit was still pending, filed a direct 
action against the same insurer in an unrelated action without securing the insurer’s consent, ] 
paragraph (a)(2) does not apply with respect to the relationship between an insurer and a 
lawyer when, in each matter, the insurer’s interest is only as an indemnity provider and not as a 
direct party to the action. 

[4] Because paragraph (b) concerns relationships or interests that could have a substantial 
adverse effect on the lawyer’s representation, the informed written consent of each affected 
client is required. See Rule 1.0.1(e).  Paragraph (c), on the other hand, concerns other 
relationships or interests, and so requires only that the lawyer provide the client with written 
disclosure of those relationships and interests.  

[5] Other rules and laws may preclude the disclosures necessary to obtain the informed written 
consent or provide the written disclosure required to permit representation under this Rule.  
(See, e.g., Business and Professions Code § 6068(e)(1) and Rule 1.6.)  If such disclosure is 
precluded, representation subject to paragraph (a), (b), or (c) of this Rule is likewise precluded.  

[6] Paragraph (d) imposes conditions that must be satisfied even if informed written consent is 
obtained as required by paragraphs (a) or (b) or written disclosure is provided as required by 
paragraph (c).  There are some matters in which the conflicts are such that even informed 
written consent may not suffice to permit representation.  (See Woods v. Superior Court (1983) 
149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893 
[142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 592].)  

[7]  Unforeseeable developments might create conflicts in the midst of a representation. 
Depending on the circumstances, the lawyer may have the option to withdraw from one or more 
of the representations in order to avoid the conflict. The lawyer must seek court approval where 
necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must 
continue to protect the confidences of the clients from whose representation the lawyer has 
withdrawn. See Rule 1.9(c). 

[8] For special rules governing membership in a legal service organization, see Rule 6.3; for 
participation in law related activities affecting client interests, see Rule 6.4; and for work in 
conjunction with certain limited legal services programs, see Rule 6.5. 
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IV. PROPOSED RULE 1.7 (REDLINE TO CURRENT RULE 3-310(B), (C), (D)) 

Rule 3-310 Rule 1.7 Avoiding The Representation Of Adverse Interests Conflict of 
Interest: Current Clients 

(A) For purposes of this rule: 

(1) “Disclosure” means informing the client or former client of the relevant 
circumstances and of the actual and reasonably foreseeable adverse 
consequences to the client or former client; 

(2) “Informed written consent” means the client’s or former client’s written agreement 
to the representation following written disclosure; 

(3) “Written” means any writing as defined in Evidence Code section 250.1 

(Ca) A member lawyer shall not, without the informed written consent of from each client 
affected client, represent a client if the representation of the client is directly adverse to 
the representation of another current client, including when the representation of the 
client is: 

(1) Accept representation of more than one client in a matter in which the interests of 
the clients potentially conflict; or 

(2)(1) Accept or continue representation of more than one client in a matter in which 
the interests of the clients actually conflict; or in the same matter as the 
representation of another current client, and the clients’ interests actually conflict; 
or 

(3)(2) Accept or continue representation of more than one client in a matter in which 
the interests of the clients actually conflict; or in a separate matter, and one or 
more clients’ interests in any of the separate matters actually conflict. 

(b) A lawyer shall not, without informed written consent from each affected client, represent 
a client if there is a significant risk the lawyer’s responsibilities to another current client 
or a third person, or the lawyer’s own interests, will have a substantial adverse effect on 
the lawyer’s representation of the client, including when:  

(1) Accept representation of more than one client in a matter in which the interests of 
the clients potentially conflict; or the representation of the client is in the same 
matter as the representation of another current client, and the clients’ interests 
potentially conflict; or 

                                                
1  The concepts in rule 3-310(A) have been moved to the global terminology rule, Rule 1.0.1. 
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(2) The member knows or reasonably should know that: the lawyer: 

(a)(i) has or had, a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter; and 

(b)(ii) there is a significant risk the relationship would have a substantial 
adverse effect on the lawyer’s representation. 

(B)(c) A member lawyer shall not accept or continued representation of represent a client 
without providing written disclosure to the client when the lawyer: 

(1) the member previously had has or had, or knows that another lawyer in the 
lawyer’s firm has or had, a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter; 

(2) The member knows or reasonably should know that: 

(a) the member previously had a legal, business, financial, professional, or 
personal relationship with a party or witness in the same matter; and 

(b) the previous relationship would substantially affect the member’s 
representation; or 

(32) The member has or had, or knows that another lawyer in the lawyer’s firm has or 
had, a legal, business, financial, professional, or personal relationship with 
another person or entity that the memberlawyer knows or reasonably should 
know wouldcould be affected substantially by resolution of the matter; or 

(43) The member has or had, or knows that another lawyer in the lawyer’s firm has or 
had, a legal, business, financial, or professional interest in the subject matter of 
the representation.; or 

(4) represents a party or witness in the matter who is a spouse, parent or sibling of 
the lawyer, or another lawyer in the lawyer’s firm, or has an intimate personal 
relationship with the lawyer or with another lawyer in the lawyer’s firm. 

(d) Representation is permitted under this Rule only if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client; 

(2) the lawyer reasonably believes the representation is not prohibited by law; and 

(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other 
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proceeding before a tribunal. 

(D) A member who represents two or more clients shall not enter into an aggregate 
settlement of the claims of or against the clients without the informed written consent of 
each client.2 

(E) A member shall not, without the informed written consent of the client or former client, 
accept employment adverse to the client or former client where, by reason of the 
representation of the client or former client, the member has obtained confidential 
information material to the employment.3 

(e) For purposes of paragraph (c), “written disclosure” means informing the client, in writing, 
of the lawyer’s responsibility or interest and the potential effect of that responsibility or 
interest on the representation. 

(F) A member shall not accept compensation for representing a client from one other than 
the client unless: 

(1) There is no interference with the member’s independence of professional 
judgment or with the client-lawyer relationship; and 

(2) Information relating to representation of the client is protected as required by 
Business and Professions Code section 6068, subdivision (e); and 

(3) The member obtains the client’s informed written consent, provided that no 
disclosure or consent is required if: 

(a) such nondisclosure is otherwise authorized by law; or 

(b) the member is rendering legal services on behalf of any public agency 
which provides legal services to other public agencies or the public.4 

DiscussionComment 

[1] This Rule 3-310 is not intended to prohibit a member fromdoes not apply to a lawyer 
representing parties multiple clients having antagonistic positions on the same legal question 
that has arisen in different cases, unless representation of either clientany of the clients would 

                                                
2  The concept in rule 3-310(D) has been moved to proposed Rule 1.8.7. 
3  The concept in rule 3-310(E) as it applies to former clients has been moved to proposed 
Rule 1.9. The concept as it applies to current clients is found in proposed Rules 1.6 [3-100] and 
proposed Rule 1.8.2 [Confidential Information of a Current Client]. 
4  The concept in rule 3-310(F) has been moved to proposed Rule 1.8.6. 

73



RRC2 - [3-310][1.7] - Report & Recommendation - DFT1.6 (02-04-16)KEM-GSC.docx Page 10 of 33 

DRAFTING TEAM REPORT AND RECOMMENDATION: RULE 3-310 [1.7] 

Lead Drafter:  Martinez 
Co-Drafters:  Cardona, Eaton, Harris, Stout 
Meeting Date: February 19-20, 2016 

be adversely affected.  Factors relevant in determining whether the representation of one or 
more of the clients would be adversely affected, thus requiring that the clients be advised of the 
risk include: where the different cases are pending, whether the legal question is substantive or 
procedural, the temporal relationship between the matters, the significance of the legal question 
to the immediate and long-term interests of the clients involved, and the clients' reasonable 
expectations in retaining the lawyer. 

Other rules and laws may preclude making adequate disclosure under this rule. If such 
disclosure is precluded, informed written consent is likewise precluded. (See, e.g., Business 
and Professions Code section 6068, subdivsion (e).) 

Paragraph (B) is not intended to apply to the relationship of a member to another party’s lawyer. 
Such relationships are governed by rule 3-320.5 

Paragraph (B) is not intended to require either the disclosure of the new engagement to a 
former client or the consent of the former client to the new engagement. However, both 
disclosure and consent are required if paragraph (E) applies.6 

While paragraph (B) deals with the issues of adequate disclosure to the present client or clients 
of the member’s present or past relationships to other parties or witnesses or present interest in 
the subject matter of the representation, paragraph (E) is intended to protect the confidences of 
another present or former client. These two paragraphs are to apply as complementary 
provisions.7 

Paragraph (B) is intended to apply only to a member’s own relationships or interests, unless the 
member knows that a partner or associate in the same firm as the member has or had a 
relationship with another party or witness or has or had an interest in the subject matter of the 
representation.8 

[2] Subparagraphs (C)(1) and (C)(2) are intended to apply Paragraphs (a)(1) and (b)(1) apply to 

5 Rule 3-310, Discussion ¶. 3 has been deleted because the rule it cross-references, rule 3-
320, has been imported in proposed Rule 1.7 as paragraph (c)(4). 
6  Rule 3-310, Discussion ¶.4 has been deleted because the first sentence states the obvious 
and the second sentence refers to paragraph (E), the concept of which has been moved to 
proposed Rule 1.9. 
7  Rule 3-310, Discussion ¶.5 has been deleted because the first sentence simply restates the 
content of 3-310(B) [now rule 1.7(c)] and the second sentence refers to paragraph (E), the 
concept of which has been moved to rule 1.9. 
8  Rule 3-310, Discussion ¶.6 has been deleted because its concept, that the provisions of 
paragraph (B) apply to other lawyers in the member’s law firm, has been incorporated into the 
relevant black letter subparagraphs of paragraph (c). 
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all types of legal employment representations, including the concurrent representation of 
multiple parties in litigation or in a single transaction or in some other common enterprise or 
legal relationship. Examples of the latter include the formation of a partnership for several 
partners or a corporation for several shareholders, the preparation of an ante-nuptial a pre-
nuptial agreement, or joint or reciprocal wills for a husband and wife, or the resolution of an 
“uncontested” marital dissolution. In such situations, for the sake of convenience or economy, 
the parties may well prefer to employ a single counsel, but a lawyer must disclose the potential 
adverse aspects of such multiple representation (e.g., Evid. Code, §962) and must obtain the 
informed written consent of the clients thereto pursuant to subparagraph (C)(1). Moreover, if If 
informed written consent was originally obtained on the basis of potential adversity, should the 
potential adversity should become actual, the lawyer must obtain the further informed written 
consent of the clients pursuant to subparagraph (C)(2)on the basis of the actual adversity. 

Subparagraph (C)(3) is intended to apply to representations of clients in both litigation and 
transactional matters. 

[3] In Notwithstanding State Farm Mutual Automobile Insurance Company v. Federal Insurance 
Company (1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], [in which the court held that 
subparagraph (C)(3) of predecessor rule 3-310 [paragraph (a)(3)] was violated when a lawyer, 
retained by an insurer to defend one suit, and while that suit was still pending, filed a direct 
action against the same insurer in an unrelated action without securing the insurer’s consent. 
Notwithstanding State Farm, subparagraph (C)(3) is not intended to, ] paragraph (a)(2) does not 
apply with respect to the relationship between an insurer and a lawyer when, in each matter, the 
insurer’s interest is only as an indemnity provider and not as a direct party to the action. 

[4] Because paragraph (b) concerns relationships or interests that could have a substantial 
adverse effect on the lawyer’s representation, the informed written consent of each affected 
client is required. See Rule 1.0.1(e).  Paragraph (c), on the other hand, concerns other 
relationships or interests, and so requires only that the lawyer provide the client with written 
disclosure of those relationships and interests.  

[5] Other rules and laws may preclude the disclosures necessary to obtain the informed written 
consent or provide the written disclosure required to permit representation under this Rule.  
(See, e.g., Business and Professions Code § 6068(e)(1) and Rule 1.6.)  If such disclosure is 
precluded, representation subject to paragraph (a), (b), or (c) of this Rule is likewise precluded.  

[6] Paragraph (d) imposes conditions that must be satisfied even if informed written consent is 
obtained as required by paragraphs (a) or (b) or written disclosure is provided as required by 
paragraph (c).  There are some matters in which the conflicts are such that even informed 
written consent may not suffice for non-disciplinary purposes to permit representation.  (See 
Woods v. Superior Court (1983) 149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior 
Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 
Cal.App.2d 520 [50 Cal.Rptr. 592].)  
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[7] Unforeseeable developments might create conflicts in the midst of a representation. 
Depending on the circumstances, the lawyer may have the option to withdraw from one or more 
of the representations in order to avoid the conflict. The lawyer must seek court approval where 
necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must 
continue to protect the confidences of the clients from whose representation the lawyer has 
withdrawn. See Rule 1.9(c). 

[8] For special rules governing membership in a legal service organization, see Rule 6.3; for 
work in conjunction with certain limited legal services programs, see Rule 6.5. 

Paragraph (D) is not intended to apply to class action settlements subject to court approval.9 

Paragraph (F) is not intended to abrogate existing relationships between insurers and insureds 
whereby the insurer has the contractual right to unilaterally select counsel for the insured, where 
there is no conflict of interest. (See San Diego Navy Federal Credit Union v. Cumis Insurance 
Society (1984) 162 Cal.App.3d 358 [208 Cal.Rptr. 494].)10 

V. PROPOSED RULE 1.7 (REDLINE TO MODEL RULE 1.7) 

Rule 1.7  Conflict of Interest: Current Clients 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of interest 
exists if: 

(1)(a) the representation of one client will be directly adverse to another client; or A lawyer 
shall not, without informed written consent from each affected client, represent a client if 
the representation of the client is directly adverse to the representation of another 
current client, including when the representation of the client is:  

(1) in the same matter as the representation of another current client, and the 
clients’ interests actually conflict; or 

(2) in a separate matter, and one or more clients’ interests in any of the separate 
matters actually conflict. 

(2)(b) there is a significant risk that the representation of one or more clients will be materially 
limited by the lawyer's responsibilities to another client, a former client or a third person 

9 Rule 3-310, Discussion ¶.11 has been deleted because paragraph (D) is now proposed Rule 
1.8.7. 
10 Rule 3-310, Discussion ¶.12 has been deleted because paragraph (F) is now proposed Rule 
1.8.6. 
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or by a personal interest of the lawyer. A lawyer shall not, without informed written 
consent from each affected client, represent a client if there is a significant risk the 
lawyer’s responsibilities to another current client or a third person, or the lawyer’s own 
interests, will have a substantial adverse effect on the lawyer’s representation of the 
client, including when: 

(1) the representation of the client is in the same matter as the representation of 
another current client, and the clients’ interests potentially conflict; or 

(2) the lawyer: 

(i) has or had, a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter; and 

(ii) there is a significant risk the relationship would have a substantial 
adverse effect on the lawyer’s representation.  

(c) A lawyer shall not represent a client without providing written disclosure when the 
lawyer: 

(1) has or had, or knows that another lawyer in the lawyer’s firm has or had, a legal, 
business, financial, professional, or personal relationship with a party or witness 
in the same matter;  

(2) has or had, or knows that another lawyer in the lawyer’s firm has or had, a legal, 
business, financial, professional, or personal relationship with another person or 
entity that the lawyer knows or reasonably should know could be affected by 
resolution of the matter;  

(3) has or had, or knows that another lawyer in the lawyer’s firm has or had, a legal, 
business, financial, or professional interest in the subject matter of the 
representation; or 

(4) represents a party or witness in the matter who is a spouse, parent or sibling of 
the lawyer, or another lawyer in the lawyer’s firm, or has an intimate personal 
relationship with the lawyer or with another lawyer in the lawyer’s firm. 

(b)(d) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 
lawyer may represent a client if Representation is permitted under this Rule only if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client; 

(2)  the lawyer reasonably believes the representation is not prohibited by law; and 
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(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and. 

(4) each affected client gives informed consent, confirmed in writing. 

(e) For purposes of paragraph (c), “written disclosure” means informing the client, in writing, 
of the lawyer’s responsibility or interest and the potential effect of that responsibility or 
interest on the representation. 

Comment 

[1] This Rule does not apply to a lawyer representing multiple clients having antagonistic 
positions on the same legal question that has arisen in different cases, unless representation of 
any of the clients would be adversely affected.  Factors relevant in determining whether the 
representation of one or more of the clients would be adversely affected, thus requiring that the 
clients be advised of the risk include: where the different cases are pending, whether the legal 
question is substantive or procedural, the temporal relationship between the matters, the 
significance of the legal question to the immediate and long-term interests of the clients 
involved, and the clients' reasonable expectations in retaining the lawyer   

[2] Paragraphs (a)(1) and (b)(1) apply to all types of legal representations, including the 
concurrent representation of multiple parties in litigation or in a single transaction or in some 
other common enterprise or legal relationship. Examples of the latter include the formation of a 
partnership for several partners or a corporation for several shareholders, the preparation of a 
pre-nuptial agreement, or joint or reciprocal wills for a husband and wife, or the resolution of an 
“uncontested” marital dissolution. If informed written consent was originally obtained on the 
basis of potential adversity, should the potential adversity become actual, the lawyer must 
obtain further informed written consent on the basis of the actual adversity. 

[3] Notwithstanding State Farm Mutual Automobile Insurance Company v. Federal Insurance 
Company (1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], [in which the court held that 
subparagraph (C)(3) of predecessor rule 3-310 [paragraph (a)(3)] was violated when a lawyer, 
retained by an insurer to defend one suit, and while that suit was still pending, filed a direct 
action against the same insurer in an unrelated action without securing the insurer’s consent, ] 
paragraph (a)(2) does not apply with respect to the relationship between an insurer and a 
lawyer when, in each matter, the insurer’s interest is only as an indemnity provider and not as a 
direct party to the action. 

[4] Because paragraph (b) concerns relationships or interests that could have a substantial 
adverse effect on the lawyer’s representation, the informed written consent of each affected 
client is required. See Rule 1.0.1(e).  Paragraph (c), on the other hand, concerns other 
relationships or interests, and so requires only that the lawyer provide the client with written 
disclosure of those relationships and interests.  
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[5] Other rules and laws may preclude the disclosures necessary to obtain the informed written 
consent or provide the written disclosure required to permit representation under this Rule.  
(See, e.g., Business and Professions Code § 6068(e)(1) and Rule 1.6.)  If such disclosure is 
precluded, representation subject to paragraph (a), (b), or (c) of this Rule is likewise precluded. 

[6] Paragraph (d) imposes conditions that must be satisfied even if informed written consent is 
obtained as required by paragraphs (a) or (b) or written disclosure is provided as required by 
paragraph (c).  There are some matters in which the conflicts are such that even informed 
written consent may not suffice to permit representation.  (See Woods v. Superior Court (1983) 
149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893 
[142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 592].) 

[5][7] Unforeseeable developments, such as changes in corporate and other organizational 
affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst 
of a representation, as when a company sued by the lawyer on behalf of one client is bought by 
another client represented by the lawyer in an unrelated matter. Depending on the 
circumstances, the lawyer may have the option to withdraw from one or more of the 
representations in order to avoid the conflict. The lawyer must seek court approval where 
necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must 
continue to protect the confidences of the clients from whose representation the lawyer has 
withdrawn. See Rule 1.9(c). 

[8] For special rules governing membership in a legal service organization, see Rule 6.3; for 
participation in law related activities affecting client interests, see Rule 6.4; and for work in 
conjunction with certain limited legal services programs, see Rule 6.5. 

VI. PUBLIC COMMENTS SUMMARY

1. Law Firm General Counsel Roundtable. Suggests amending rule to allow for different
presumptions to apply to the enforceability of conflict waivers depending on the client’s
sophistication. Highlight consumer protection laws that apply differently to sophisticated
consumers, and believe similar treatment with conflict waiver enforceability will protect
clients’ right to choice of counsel by preventing sophisticated clients from alleging
conflicts for tactical purposes:

“(F) A written waiver of a present conflict of interest, or an advance waiver of future 
conflicts of interest as to matters not substantially related to the matters as to which the 
lawyer performs services shall be presumed to be informed if: (a) the waiver was signed 
by an attorney acting for the client, (b) the client was advised by counsel, whether in-
house or outside counsel or (c) the client is a corporation or entity that is an experienced 
user of the legal services to be provided by the lawyer.” 

2. Orange County Bar Association. Recommends rule or comment on advance conflict waivers
(MR 1.7, Comment [22]) consistent with current California case law, to provide guidance to
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attorneys and eliminate differences with the national standard. Recommend adoption of a 
rule on imputed conflicts and screening (MR 1.10) to provide concise and accessible 
guidance and a uniform approach across jurisdictions. 

3. Margaret Thum. Suggest the rule clarify the responsibility of agency attorneys and outside
counsel and prohibit certain types of multiple client representations and the withholding of
information by outside counsel.

4. Group of law professors (Drafters: Geoffrey C. Hazard, Deborah L. Rhode and Richard
Zitrin). Supports adoption of conflicts rule modeled after MR 1.7. Some signatories oppose
adoption of a comment on advanced waivers. Concerned that comments included in former
proposed rule 1.7 were not carefully vetted. Suggests careful review of comments to ensure
clarity and harmony with the rule. Recommends retention of the broader, more client-
protective California definition of “informed written consent” rather than the ABA definition
found in MR 1.0(e).

5. Bar Association of San Francisco. Concerned that the current conflicts rule differs
significantly from national standards and lacks key components and definitions.
Recommends a version of MR 1.7-1.9 rather than modification to the current rule.

6. State Bar Committee on Professional Responsibility and Conduct (COPRAC). Suggest
comprehensive set of conflict rules that closely resemble the model rules to cover topics not
addressed in the current rules, eliminate the significant differences between California and
ABA, and provide greater guidance in the area of conflicts.

VII. OCTC / STATE BAR COURT COMMENTS

 JAYNE KIM, OCTC, ____________, 2016:

A comment on current rule 3-310 is anticipated.

 RUSSELL WEINER, OCTC, 6/15/2010:

Rule 1.7. [Conflict of Interest: Current Clients].

1. OCTC believes this rule is an improvement from the original proposal, but still has
significant concerns about the rule and especially its 38 comments.  There are too many
comments and many are too long and incorporate other rules and comments, making
this rule overly complicated and confusing.  This rule is simple: an attorney shall not
without informed written consent represent a client when to do so will involve a conflict of
interest with another current client or the lawyer’s personal interests (or other fiduciary
duties).  The proposal and its comments, however, make complex this simple
proposition.

2. The proposed rule’s use of the term ‘directly adverse” is vague, ambiguous, and
potentially too limiting and confusing.  We believe that the term “directly adverse” will be
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subject to a great deal of interpretation and, therefore, litigation.  The use of the modifier 
“directly” may pose problems for the lawyer trying to comply with the rule.  Lawyers may 
not understand the distinction between an “adverse” as opposed to “directly adverse” 
interest and may, therefore, fail to seek the appropriate client consent.  The use of the 
term “directly” may also pose problems for OCTC, the State Bar Court, and the Supreme 
Court as they attempt to evaluate possible violations on the proposed rule.  Using the 
term “adverse” without the modifier “directly” may be clearer, less ambiguous and more 
appropriate. 

3. OCTC recognizes that the Commission has tried to explain the term “directly adverse” in 
Comments 6 and 7.  (It has reserved Comment 5.)  However, those Comments may not 
provide adequate guidance in distinguishing the difference, if any, between “adverse” 
and “directly adverse” interests and may, instead, add to the problems with enforcement 
of the rule.  If the word “directly” is stricken from proposed rule 1.7, then Comments 6 
and 7 should also be deleted. 

4. Comment 6 defines an attorney’s cross-examination of his or her own client, even if the 
client is not a party to the particular action, as directly adverse.  OCTC understands that 
the cross-examination of one’s own client is an example of an adverse situation, but, 
contrary to this Comment, it does not seem directly adverse where the cross-
examination does not affect the client in the representation for which the client hired the 
attorney.  If a client is not a party to the action, then one must examine the client’s 
reasonable expectations, as well as the impact of such cross-examination on the client’s 
interests and on the attorney’s duty of loyalty and confidentiality to the client.  Such 
analysis is necessary regardless of whether the modifier “directly” is included in the 
proposed rule. 

5. OCTC recommends striking the second sentence of Comment 6 because, if a client is 
adversely affected by an attorney’s work on matter, even if the client is not a party to the 
matter, it may still raise the issue of whether the attorney adhered to his or her duty of 
undivided loyalty and, if not, create a direct conflict of interest.  OCTC recommends 
striking the modifier directly before adverse in Comment 7. 

6. Comment 8 is too long and confusing. OCTC recommends striking sentences 2-4.  
Sentence 5 is placing in a Comment an expanded version of the current version of 3-310 
(C).  If the Commission wants to state that this rule is not intended to change the current 
rule, it should just state that.  If it believes the language in the Comment is preferable to 
the language in the proposed rule, it should adopt the language in the Comment as the 
rule.  It, however, should not attempt to do so by a Comment.   

7. Comment 9 appears unnecessary in light of proposed rule 1.9 and the language in 
proposed rule 1.7(a)(2).  If the Commission is concerned about a conflict of interest 
created by an attorney’s other fiduciary duties (such as when he or she is acting as 
trustee, executor or corporate director), it should include in 1.7(a)(2) after the words 
“representation of one or more clients” words such as “or the attorney’s duties as a 
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fiduciary to others.” 

8. OCTC believes Comment 10 is unnecessary in light of proposed rule 1.7(a)(2).
Comment 12 is unnecessary in light of proposed rule 1.8.10.  Comment 13 is
unnecessary in light of proposed rule 1.8.6.  Comment 34 seems unnecessary in light of
proposed rule 1.13(a).  Comment 38 seems unnecessary in light of proposed rules 6.3
and 6.4.

9. Comments 14-17A could be reduced and the language tightened.  Comments 23-25 are
too long and confusing.  The same is true for Comments 26-27, 29-29A and 32-33.
Many of these comments seem unnecessary or duplicative of other comments. They
should be reduced and tightened up

10. Comment 19 is confusing and could send the wrong signal to attorneys that they may fail
to make the disclosure necessary to obtain consent.  If the attorney cannot make the
disclosure necessary to obtain consent, the attorney should not represent the client.
Further, if the drafters reduce and tighten the language in Comments [14]-[17A], then the
reference to Comments [14] –[17A] in Comment 19 could be stricken.

11. OCTC recommends striking the first sentence of Comment 20, but supports the rest of
the Comment.  Comment 1 lists the duties the conflict rules are concerned with.  It could
be understood to suggest that, if one concern exists and another does not, there may or
may not be a conflict.    It should be amended to explain whether any one of these
factors require finding a conflict.  In addition, it cites several conflict rules, including 1.8.
This could be confusing because technically there is no rule 1.8, but several separate
rules under the 1.8 category.  (See rules 1.8.1 through 1.8.11.)

12. With respect to Comment 30, OCTC believes this is an improvement and concurs that
rule 1.4 requires the attorney to advise the clients of the potential adverse consequences
of joint representation.  However, Comment 30 does not specifically require this in order
to have informed consent.

Comment 22 is too long and confusing.  It discusses advanced waivers.  There are no 
reported disciplinary cases on advanced waivers.  Some civil courts have held that an 
attorney may have an advanced conflict waiver, but those have been in very limited 
situations.  OCTC is concerned that clients, particularly unsophisticated clients, may not 
fully understand the ramifications of a conflict that has not yet arisen.  Under these 
circumstances, an advanced waiver could easily be abused.  Furthermore, even the 
attorney cannot fully understand or be able to adequately explain the ramifications of a 
potential conflict.  For these reasons, OCTC recommends that advanced conflict waivers 
be prohibited. 
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 MIKE NISPEROS, OCTC, 9/27/2001:

18. Rule 3-310. Avoiding interests Adverse to a Client Avoiding Conflicts of Interest with
Clients. 

OCTC’s recommends clarifying and simplifying the application of this rule regarding conflicts 
of interest. OCTC also recommends changing the title of the rule for the purpose of clarity. 

Revise the rule and discussion section as follows: 

Rule 3-310.  Avoiding interests Adverse to a Client Avoiding Conflicts of Interest with 
Clients. 

(A) For purposes of this rule: 

   (1) “Disclosure” means informing the client or former client of adequate information and an 
explanation of  the relevant circumstances, and of the actual and reasonably foreseeable 
adverse consequences and material risks to the client or former client, and providing the 
client or former client with reasonable available alternatives to the proposed course of 
action;  

   (2) “informed written consent” means the client or former client’s written agreement to the 
representation following written disclosure and adequate time to make an intelligent 
reasoned decision to give the consent; 

 (3) “Written” means any writing as defined in Evidence Code section 250. 

(B) A member shall not accept or continue representation of a client without providing 
written disclosure to the client where: 

 (1) The member has a legal, business, financial, professional, or personal relationship with 
a party or witness in the same matter, or 

  (2) The member knows or reasonably should know that: 

 (a) the member previously had a legal, business, financial, professional, or personal 
relationship with a party or witness in the same matter; and 

 (b) the previous relationship would substantially affect the member’s representation; or 

 (3) The member has or had a legal, business, financial, professional, or personal 
relationship with another person or entity the member knows or reasonably should know 
would be affected substantially by resolution of the matter; or 

 (4) The member has or had a legal, business, financial, or professional interest in the 
subject matter of the representation. 
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(C) A member shall not, without the informed written consent of each client: 

   (1) Accept representation of more than one client in a matter in which the interests of the 
clients potentially conflict; or 

      (2) Accept or continue representation of more than one client in a matter in which the 
interests of the clients actually conflict; or 

   (3) Represent a client in a matter and at the same time in a separate matter accept as a 
client a person or entity whose interest in the first matter is adverse to the client in the first 
matter. 

(B) Except as provided in paragraph (c) a member or law firm shall not accept 
representation or continue to represent a client if the representation involves a concurrent 
conflict of interest.  A concurrent conflict of interest embraces all situations in which an 
attorney’s loyalty to, or efforts on behalf of a client are threatened or a reasonable client 
would believe could be threatened by the member’s responsibilities or relationship to 
another client, to a third person, or by the member’s own interests. This will include, but not 
be limited to: 

     (1) when the representation of one client will be directly adverse to another client; 

     (2) there is a significant risk that the representation of one or more clients will be 
materially limited by the member’s responsibilities or relationship to another client, a former 
client, a third person, or by a personal interest of the lawyer. 

(C) Notwithstanding the existence of a concurrent conflict of interest under paragraph (B) a 
member or law firm may represent a client if: 

    (1) the member or law firm reasonably believes that the member will be able to provide 
competent and diligent representation to each affected client; 

    (2) the representation is not prohibited by law; 

    (3) the representation does not involve the assertion of a claim by one client against 
another client represented by the member in the same litigation or other proceeding before a 
tribunal; and  

   (4) each affected client gives informed written consent confirmed in writing after disclosure 
as that term is defined in paragraph (a) of this rule. 

(D) A member who represents two or more clients shall not enter into an aggregate 
settlement of the claims of or against the clients without the informed written consent of 
each client.  

(E) A member or law firm shall not, without the informed written consent of the client or 
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former client, accept employment adverse to the client or former client where, by reason of 
the representation of the client or former client, the member has obtained confidential 
material relevant to the employment. 

(F) A member shall not accept compensation for representing a client from one other than 
the client unless: 

   (1) There is no interference with the member’s independence of professional judgment or 
with the client-lawyer relationship; 

   (2) Information relating to representation of the client is protected as required by Business 
& Professions Code section 6068, subdivision (e); and  

   (3) The member obtains the client’s informed written consent, provided that no disclosure 
or consent is required if: 

 (a) such non-disclosure is otherwise authorized by law; or 

     (b) the member is rendering legal services on behalf of any public agency which provides 
legal services to other public agencies or the public; 

(G) A member who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that person’s 
interests are materially adverse to the interests of the former client unless the former client 
gives informed written consent. 

(H) A member shall not, unless the former client gives informed written consent, agree to or 
continue to represent a person in the same or substantially related matter in which the firm 
with which the lawyer formerly was associated had previously represented a client: 

 (1) whose interest are materially adverse to that person; and 

   (2) about whom the lawyer has acquired information protected by Business & Professions 
Code section 6068, subdivision (e). 

(I) A member or firm who formerly represented a client in a matter or whose present or 
former firm has formerly represented a client in a matter must not thereafter: 

   (1) use information relating to the representation to the disadvantage of the former client 
except as these Rules would permit or require with respect to a client, or when the 
information has become generally known: or 

    (2) reveal information relating to the representation except as these rules would permit or 
require with respect to the client. 

(J) While members are associated in a firm, none of them shall knowingly represent a client 
when any of them practicing alone would be prohibited from doing so by these rules unless 
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the prohibition is based on a personal interest of the prohibited lawyer and does not 
represent a significant risk of materially limiting the representation of the client by the 
remaining lawyers in the firm. 

(K) When a member has terminated an association with a firm, the firm is not prohibited from 
thereafter representing a person with interests materially adverse to those of a client 
represented by the formerly associated member and not currently represented by the firm 
unless: 

   (1) the matter is the same or substantially related to that in which the formerly associated 
member represented the client; and 

   (2) any lawyer remaining in the firm has information protected by Business & Professions 
Code section 6068, subdivision (e), that is material to the matter. 

(L) When a member becomes associated with a firm, no lawyer associated in the firm shall 
knowingly represent a person in a matter in which the lawyer is disqualified under the rules 
unless: 

    (1) the personally disqualified lawyer is, when permitted, timely screened from any 
participation in the matter and is apportioned no part of the fee therefrom; and 

    (2) written notice is promptly given any affected former client to enable the former client 
to ascertain compliance with the provisions of the Rule. 

Discussion 

This rule, although written differently than former rule 3-310, is not intended to change 
existing law.  It merely simplifies and expands the language so that it embraces the 
Supreme Court’s rulings on this issue.  However, this rule as rewritten does require informed 
written consent for all conflicts or potential conflicts, not just some, as was the case in the 
former rule. 

*     *     * 

Paragraph (B) is not intended to require either the disclosure of the new engagement to a 
former client or the consent of the former client to the new engagement. However, both 
disclosure and consent are required if paragraph (E) applies. 

While paragraph (B) deals with the issues of adequate disclosure to the present client or 
clients of the member’s present interest in the subject matter of the representation, 
Paragraph (E) is intended to protect the confidences of another present or former client. 
These two paragraphs Paragraphs (B) and (E) are to apply as complimentary provisions. 

. . . Paragraph (B) is intended to apply only to member’s own relationships or interests, 
unless the member knows that a partner or associate in the same firm as the member has or 
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had a relationship with another party or witness or has or had an interest in the subject 
matter of the representation. 

. . .  

OCTC COMMENTS: 

The current rule is confusing and at times has left gaps that do not address what  would 
appear to be a conflict of interest as defined by case law.  OCTC suggests that some of the 
categories be more like the proposed ABA rules. (See proposed Model Rules 1.7-1.11.)  
Moreover, as the Supreme Court has held “[c]onflicts of interest broadly embrace all 
situations in which an attorney’s loyalty to, or efforts on behalf of, a client are threatened by 
his responsibilities to another client or a third person or by his own interests.”  (People v. 
Bonin (1989) 47 Cal.3d 808, 835.)  This rule should, therefore, embrace and incorporate that 
principle in its categories.   Although, due to time constraints, we have not done so, the 
Commission should consider dividing this rule into more than one rule and possibly 
simplifying the rule even more.   Obtaining an interest in subject matter of the litigation still 
would constitute a conflict of interest. The purpose of the conflicts rules is to protect the 
client’s expectation of loyalty and the duty of the attorney to preserve his or her client’s 
confidences and secrets and not use them for anyone else’s advantage, including the 
attorney’s advantage.  Anything that reasonably raises questions about a lawyer’s 
impartiality is a conflict.   

Furthermore, all conflicts should require informed written consent.  This will ensure that 
consent is fully understood and agreed to and it protects the attorney from accusations by 
the client later and any argument as to whether the attorney obtained the consent. 

The proposed rule uses the term “when permitted” in reference to ethical walls or screens within 
a law firm.  Thus, as written, it does not change the law regarding whether ethical walls or 
screens should be permitted. However, OCTC suggests that the Commission might want to 
explore the issue of ethical walls or screening.  In California, the law has been that once an 
attorney in a firm has been found to have a conflict of interest, the conflict extends to the entire 
firm. (See e.g. People ex rel Dept. of Corporations v. Speedee Oil Change Systems, Inc. (1999) 
20 Cal.4th 1135.)  Generally, screens to avoid conflicts have not been accepted in California, 
except as to government and former government lawyers. (See e.g. Henricksen v. Great 
American Savings and Loan (1992) 11 Cal. App.4th 109, 115-116.)  A recent Ninth Circuit 
decision has, however, cast doubt on that principle.  (See In re County of Los Angeles (2000) 
223 Fed.3d 990.)  That decision may be speculative as to the California Supreme Court’s 
position.  Thus, now might be the time to address this issue in the rule.  (See proposed Model 
Rule 1.10 and 1.11)   The general principle that ethical screens are not valid makes OCTC’s job 
much easier.   But OCTC also recognizes that others may see the need for ethical screens in a 
time of global firms, larger law firms, and more mobile attorneys.  OCTC therefore asks that, if 
the Commission decides to address ethical walls, that at the very least attorneys be required to 
inform every client in writing of the conflict and the screening and that everything is done to 
protect a client’s confidences and secrets.  
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 State Bar Court: No comments received from State Bar Court.

VIII. COMPARISON OF PROPOSED RULE TO APPROACHES IN
OTHER JURISDICTIONS (NATIONAL BACKDROP)

 Model Rule 1.7. The ABA State Adoption Chart, entitled “Variations of the ABA Model Rules
of Professional Conduct, Rule 1.7: Conflicts of Interest: Current Client,” revised May 13,
2015, is available at:

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc
_1_7.pdf [Last visited 12/28/15] 

o Nineteen jurisdictions have adopted Model Rule 1.7 verbatim.11  Twenty-two jurisdictions
have adopted a slightly modified version of Model Rule 1.7.12  Ten jurisdictions have
adopted a version of the rule that is substantially different from Model Rule 1.7.”13

 Model Rule 1.7, Comment [34] (Parent/Subsidiary Conflicts Situations]. The ABA State
Adoption Chart, entitled “Variations of the ABA Model Rules of Professional Conduct Rule
1.7, Comment [34],” revised October 21, 2010, is available at:

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc
_1_7_cmt_34.authcheckdam.pdf [Last visited 12/28/15] 

o Thirty jurisdictions have adopted Model Rule 1.7, Comment [34] verbatim.14  Three
jurisdictions have adopted a modified version of Model Rule 1.7, Comment [34].15

Thirteen jurisdictions have not adopted a version of the Comment.”16

11 The nineteen jurisdictions are: Arkansas, Colorado, Delaware, Indiana, Louisiana, 
Massachusetts, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, New 
Mexico, Oklahoma, Rhode Island, South Carolina, Utah, Vermont, and West Virginia. 
12  The twenty-two jurisdictions are: Alaska, Arizona, Connecticut, Hawaii, Idaho, Illinois, Iowa, 
Kansas, Kentucky, Maine, Maryland, New Jersey, New York, North Carolina, Oregon, 
Pennsylvania, South Dakota, Tennessee, Virginia, Washington, Wisconsin, and Wyoming.  
13  The ten jurisdictions are: Alabama, California, District of Columbia, Florida, Georgia, 
Michigan, Mississippi, North Dakota, Ohio, and Texas. 
14  The thirty jurisdictions are: Arizona, Arkansas, Colorado, Connecticut, Delaware, Idaho, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Michigan, Minnesota, Missouri, 
Nebraska, New Hampshire, North Carolina, Oklahoma, Pennsylvania, Rhode Island, South 
Carolina, South Dakota, Tennessee, Utah, Vermont, Washington, Wisconsin, and Wyoming. 
15 The three jurisdictions are: Alaska, District of Columbia, and New York. 
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IX. CONCEPTS ACCEPTED/REJECTED; CHANGES IN DUTIES;

NON-SUBSTANTIVE CHANGES; ALTERNATIVES CONSIDERED

 Concepts Accepted (Pros and Cons): A.
1. Recommend adoption of the ABA Model Rules’ approach to have separate rules for

different conflicts of interest situations, i.e., Rule 1.7 (current client conflicts), Rule 1.9
(former client duties), Rule 1.8.6 (third-party payor), Rule 1.8.7 (aggregate settlements),
rather than amalgamating the provisions in a single rule, current rule 3-310.
o Pros:  Such an approach should facilitate compliance with and enforcement of

conflicts of interest principles. Separate rules should reduce confusion and
provide out-of-state lawyers, who often practice in California under one of the
multijurisdictional practice rules (9.45 to 9.48) with quick access to the rules
governing their specific conflicts problem. At the same time, this approach will
promote a national standard in how the different conflicts of interest principles
are organized within the Rules.

o Cons: Current rule 3-310 has been applied without any perceived problems for
over 25 years.  There has been no showing of a compelling need to change the
basic structure of the conflicts rules in California.

2. Recommend adoption of a “hybrid” approach to the current conflicts rule provisions by
merging the “checklist approach” to regulating conflicts involving current clients, (i.e., as
is done in current rule 3-310(B) and (C)) with the ABA Model Rule’s approach, which
generally describes two kinds of conflict situations relating to current clients: (1) those
involving direct adversity, (MR 1.7(a)(1)), and (2) those involving a significant risk that a
lawyer’s representation of current clients will be materially limited by the lawyer’s
responsibilities to another client or third person, or by the lawyer’s personal interests.
o Pros:  First, as explained more fully below, a hybrid rule will facilitate compliance

with enforcement of the current client conflicts rule provisions by incorporating
more clearly-stated general conflicts principles, (see introductory clauses to
proposed paragraphs (a) and (b)), while providing specific examples (“checklist
items”) within each category that carry over the current California Rule
requirements which clarify how situations that violate those principles might be
recognized in practice.
Second, this hybrid approach will also increase client protection by including the
generally-stated conflicts principles that are subject to regulation under the rule,
rather than limiting the rule’s application to several discrete situations as in the
current rule (Compare current rule 3-310(B) and (C)).
Third, by incorporating the generally-stated principles in Model Rule 1.7(a)(1)
and (2) into the introductory clauses of paragraphs (a) and (b), the proposed rule
will help promote a national standard in conflicts of interest.
Fourth, by incorporating the provisions in Model Rule 1.7(b)(1) – (3) concerning

16 The thirteen jurisdictions are: Alabama, California, Florida, Louisiana, Mississippi, Montana, 
Nevada, New Jersey, New Mexico, North Dakota, Ohio, Oregon, and Virginia. 
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unconsentable conflicts into proposed paragraph (d), the proposed rule will move 
this important concept into the blackletter rather than relegate it to two separate 
Discussion paragraphs (see rule 3-310, Discussion paragraphs 2 and 10). 
Fifth, by retaining a written disclosure requirement that broadly applies to a much 
broader category of potential personal conflicts of a lawyer, (see current rule 3-
310(B) and proposed paragraph (c)), the rule will continue to increase client 
protection and promote confidence in the legal profession and administration of 
justice by requiring written disclosure of even those relationships or interests that 
do not rise to the level of presenting a significant risk they will have a substantial 
effect on the lawyer’s representation of the client. 

o Cons: The hybrid approach of the proposed Rule is more complex than either 
the current rule provisions or Model Rule 1.7. The proposed Rule’s complexity 
may confuse lawyers as to their duties and risks weakening both compliance 
with and enforcement of basic conflicts principles. The Rule’s combination of 
approaches is not found in any other jurisdiction and maintains California’s 
departure from a national standard.  A current conflicts rule should adhere to 
either the current rule’s approach or adopt the Model Rule’s approach. 

3. Retain the current California Rules’ standard for obtaining a client’s consent to most 
conflicted representations, “informed written consent,” rather than the Model Rules’ less 
robust standard, “consent, confirmed in writing.” 
o Pros:  This standard is more client-protective because written disclosure is 

required, a consent being informed only to the extent that the disclosure is 
sufficient. Retaining the standard carries forward long-standing California policy. 
There is no evidence the requirement does not work in practice or is ignored. 

o Cons: None identified. 
4. Retain the current California Rules’ less stringent standard of requiring only “written 

disclosure for most conflicts based on a lawyer’s relationships or personal interests. 
(See proposed paragraph (c). 
o Pros:  Carries forward long-standing California policy intended to ensure that a 

client is made aware of a much broader set of lawyer relationship and interests 
that would not otherwise be disclosed under the Model Rule’s “significant risk 
that a lawyer’s representation will be materially limited” standard in MR 
1.7(a)(2), thus avoiding the under-regulation of that standard. There is no 
evidence that California’s approach is broken. Moreover, the perceived under-
regulation problem of current rule 3-310(B), i.e., that serious relationship or 
personal interest conflicts do not require informed consent, is obviated by the 
recommended adoption of paragraph (b). 

o Cons: The justification for requiring only written disclosure, to increase the 
breadth of relationships and interests that are disclosed, is attractive in theory 
but it is only when a client is confronted with signing a disclosure document that 
the client will take the time to consider whether the relationship or interest is 
sufficiently inconsequential and proceed with the lawyer’s representation. There 
is also a reasonable likelihood that if a consent is not required, lawyers will 
honor the rule primarily by its breach. 
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5. Recommend adoption of paragraph (a), which incorporates the general concept of 
direct adversity found in Model Rule 1.7(a)(1) while at the same time carrying forward 
current rule 3-310(C)(2) and (C)(3), with the latter provision expanded in paragraph 
(a)(2) to capture the broader concept of direct adversity that was identified in Flatt v. 
Superior Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d 537]. 
o Pros:  A criticism of current rule 3-310(C) has been that it does not capture this 

broader concept of direct adversity.  See also discussion of Pros of the “hybrid” 
approach in paragraph 2 above.  

o Cons: There is no need to broaden rule 3-310(C)(3) as the broader concept of 
direct adversity is already recognized in case law, i.e., the Flatt case. Further, 
the Supreme Court has already interpreted current rule 3-310(C)(3) to 
encompass the Flatt standard when it adopted rule 3-310, Discussion ¶. 9, 
concerning conflicts in the insurance defense context.  See also discussion of 
Cons of the “hybrid” approach in paragraph 2 above. 

6. Recommend adoption of paragraph (b), which incorporates Model Rule 1.7(a)(2)’s 
general concept of a lawyer’s ability to represent a client being compromised by 
responsibilities owed another client or third person, or by the lawyer’s personal 
interests, but at the same time provide concrete examples of the concept from current 
rule 3-310(C)(1) and 3-310(B)(2). 
o Pros:  See Pros in paragraph 2, above. Of special note is the drafting team’s 

recommendation that the heightened requirement of “informed written consent” 
be applied to current rule 3-310(B)(2). Rule 3-310(B)(2) requires only “written 
disclosure” when the lawyer “knows or reasonably should know” of a former 
legal, business, etc. relationship with a party or witness that “would substantially 
affect the member’s representation.” The drafting team believes that if the 
relationship would have a substantial effect on the lawyer’s representation of the 
current client, the heightened “informed written consent” requirement should be 
applied. As to current rule 3-310(C)(1), which addresses a “potential” conflict in 
a joint client representation, rule 3-310 currently requires informed written 
consent. 

o Cons: See Cons in paragraph 2, above, as to the recommendation to adopt a 
hybrid approach. Concerning the transfer of paragraph (B)(2) to proposed 
paragraph (b)(2) and imposing the heightened “informed written consent” 
requirement, no cons identified. 

7. Recommend adoption of paragraph (c), which largely carries forward current rule 3-
310(B) intact, but (1) broadens its application to relationships or personal interests of 
other lawyers in the law firm that the lawyer “knows” exist; and (2) adds the concept in 
current rule 3-320 regarding a lawyer’s relationship with another party’s lawyer. 
o Pros: See discussion of Pros of the “hybrid” approach in paragraph 2 above.  

With respect to extending to relationships and interests of other lawyers in the 
firm, increases client protection while not over-reaching because of the 
requirement that the lawyer know if these relationships and interests.  With 
respect to incorporating 3-320, brings into a single rule all of the relationship and 
interest conflicts, increasing likelihood that lawyers from other jurisdictions 
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practicing in California will be able to find them.   
o Cons: See discussion of Cons of the “hybrid” approach in paragraph 2 above.  

With respect to extending to relationships and interest of other lawyers in the 
firm, reflects a form of implicit imputation that should be addressed in a separate 
rule.  With respect to incorporating 3-320, risks confusion by removing a separate 
California rule that has been in place with no indication that it is not working in 
this form.  

8. Recommend adoption of paragraph (d), which incorporates the provisions in Model Rule 
1.7(b)(1) – (3) concerning unconsentable conflicts of interest. 
o Pros:  Proposed paragraph (d) moves the important concept of unconsentable 

conflicts into the blackletter rather than relegate it to two separate Discussion 
paragraphs (see rule 3-310, Discussion paragraphs 2 and 10). A provision that in 
effect provides an insurmountable obstacle to obtaining a client’s consent to a 
conflicted representation belongs in the black letter of the Rule. 

o Cons: There is no evidence that including the concept only in the Discussion 
section of rule 3-310 has caused any lack of awareness of the concept. 

9. Recommend adoption of paragraph (e), which provides a definition of “written 
disclosure” for purposes of this Rule. 
o Pros:  Provides a definition that explains the scope of disclosure required under 

paragraph (d). This is a necessary addition to the Rule because, while informed 
consent” and “informed written consent” are defined in the global terminology rule 
(proposed Rule 1.0.1), neither “disclosure” nor “written disclosure” is. It would be 
both confusing and redundant to place either of those definitions in Rule 1.0.1 
because the definition of “informed written consent” already describes the 
disclosure that is required to obtain such consent. 

o Cons: None identified. 
10. Recommend adoption of Comment [1], which carries forward current rule 3-310, 

Discussion ¶.1, concerning positional conflicts that might arise in representing different 
clients in separate matters. (See, e.g., State Bar Formal Ethics Op. 1989-108.) 
o Pros: Provides meaningful and useful guidance on application of the rule to a 

particular situation likely to occur.  Current discussion paragraph has been in 
place and there is nothing to suggest that it has been unnecessary or unhelpful.  

o Cons: None identified. 
11. Recommend adoption of Comment [2], which carries forward current rule 3-310, 

Discussion ¶. 7, concerning joint client conflicts in a single matter. 
o Pros: Provides meaningful and useful guidance on application of the rule to 

particular situations likely to occur.  Current discussion paragraph has been in 
place and there is nothing to suggest that it has been unnecessary or unhelpful. 

o Cons: None identified. 
12. Recommend adoption of Comment [3], which carries forward current rule 3-310, 

Discussion ¶. 9, concerning conflicts that might arise in the insurance defense context. 
o Pros: Provides meaningful and useful guidance on a particular situation likely to 

occur to which the rule is not applicable.   Current discussion paragraph has 
been in place and there is nothing to suggest that it has been unnecessary or 
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unhelpful.    
o Cons: None identified.  
o [Note: The drafting team is tentatively proposing a modification of the comment 

to omit the detailed description of the holding of the cited case contained in the 
bracketed language.  Favoring this is the general principle that comments 
should be shortened, and the belief that the detailed description of the holding is 
unnecessary given the significant time that has passed since the decision and 
the now general acceptance of the principle of the decision reflected in the 
balance of the comment.  Against this is the recognition that the comment as a 
whole was the subject of extensive drafting debate at the time it was created, 
and that it appears to have served its purpose for many years.] 

13. Recommend adoption of Comment [4], which is new, and explains the rationale for the 
different disclosure and consent regimes in paragraph (b) [“informed written consent”] 
and paragraph (c) [“written disclosure”]. 
o Pros:  By explaining the rationale for the different approaches to relationship and 

personal interest conflicts in paragraphs (b) and (c), the comment provides 
interpretive guidance on when one or the other of the paragraphs might apply in 
situations not expressly identified in a subparagraph of either paragraph. 

o Cons: None identified. 
14. Recommend adoption of Comment [5], which carries forward current rule 3-310, 

Discussion ¶. 2, which explains that when disclosure is precluded by rules protecting 
the confidentiality of another client’s information, representation in situations covered by 
paragraphs (a) through (c) is prohibited. 
o Pros: Maintains a current comment that emphasizes the overarching duty to 

protect confidential client information.  Provides meaningful guidance to alert 
lawyers that an inability to disclose confidential client information may preclude 
compliance with the disclosure requirements of the conflict rule.  Current 
discussion paragraph has been in place and there is nothing to suggest that it 
has been unnecessary or unhelpful. 

o Cons: None identified. 
15. Recommend adoption of Comment [6], which carries forward current rule 3-310, 

Discussion ¶. 10 concerning unconsentable conflicts, and notes that paragraph (d) is 
the blackletter manifestation of the concept. 
o Pros:  Provides an important explanation that paragraph (d) describes conflicts 

when consent cannot be obtained or written disclosure will not suffice, thereby 
trumping the other provisions of the Rule (paragraphs (a) through (c).) 

o Cons: None identified. 
16. Recommend adoption of Comment [7], derived from Model Rule 1.7, cmt. [5], which 

addresses the concept of “thrust-upon” or “unforeseeable” conflicts of interest. 
o Pros:  The comment provides guidance to a lawyer regarding the lawyer’s 

responsibilities in a relatively uncommon but recurring situation where, for 
example, a conflict is created by the merger of a client with an entity that is 
adverse to another client in a matter where the lawyer represents the other 
client. 
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o Cons: The comment does not provide guidance on interpreting or applying the
rule in a disciplinary context, but simply provides practice guidance on what a
lawyer might be able to do in a disqualification context.

17. Recommend adoption of Comment [8], which provides cross-references to two
proposed Rules, recommended for adoption by this Commission, which permit
otherwise conflicted representations or provide exceptions for imputation under certain
conditions.
o Pros:  Both referenced rules, proposed Rules 6.3 and 6.5, promote lawyer

conduct that promotes confidence in the legal profession or the administration of
justice, or would increase the access to justice, or both. Lawyers should be made
aware that the principles set forth in proposed Rule 1.7 are not intended to
prevent such conduct.

o Cons: None identified.
18. Delete discussion paragraphs 3 through 6, 8, 11, and 12 of current rule 3-310.

o Pros:  As noted in the redline comparison of the proposed Rule to current rule 3-
310 in Section IV, above (see notes 5 to 10), each of these paragraphs have not
been carried forward because the proposed revisions to the 3-310 provisions
which they are intended to explain have been deleted, moved to another rule,
incorporated in the black letter of this rule, or rendered irrelevant because a
cross-referenced rule has been imported into the proposed Rule.

o Cons: None identified.

 Concepts Rejected (Pros and Cons): B.
1. Retain the current “checklist” approach in current California rule 3-310 (B) and (C),

without incorporating general principle concepts from Model Rule 1.7.
o Pros:  The rule has been in existence for over 25 years.  There is no evidence

that lawyers cannot understand their duties as stated in the rule, or that
compliance with it, or discipline under it, is impaired.  See also Cons in
paragraph A.2 above.

o Cons:  See Pros in paragraph A.2, above.
2. Recommend adoption of the ABA Model Rule approach in Rule 1.7.

o Pros:  The ABA’s explicit conflicts standards set forth in paragraph (a) of MR 1.7
are a clear and straightforward statement – in two subparagraphs – of the kinds
of conflicts that involve a current client. Paragraph (b) explicitly identifies those
conflict situations that are not consentable in three subparagraphs. The Model
Rule is more comprehensive in its scope of coverage and would be more
protective of a client’s interests. Nearly every jurisdiction in the country has
adopted the Model Rule either verbatim or a very close approximation.
California should similarly adopt the basic framework and language of Model
Rule 1.7 and contribute to the establishment of a national standard.

o Cons: The Model Rule may appear to be straightforward but the devil is in the
details, which the Model Rule addresses by including 35 comments, many of
them lengthy. RRC1 also used the Model Rule structure and language, and
inserted 41 comments of explanation.  The number of comments accompanying
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both versions of the Model Rule approach would appear to belie a claim that the 
rule is straightforward.  Straight adoption of the ABA Model Rule approach 
would completely forego the current California Rule approach, which has proved 
workable and useful.  

 Changes in Duties/Substantive Changes to the Current Rule: C.
1. The introductory clause in paragraph (a) is a substantive change only because it 

describes subparagraphs (a)(1) and (a)(2) [corresponding to current rule 3-310(C)(2) 
and (C)(3)] as situations involving direct adversity. 

2. Paragraph (a)(2) is a substantive change because it broadens the scope of current rule 
3-310(C)(3) to include direct adversity situations as contemplated by Flatt. 

3. Paragraph (b)(2) is a substantive change because it now requires “informed written 
consent” of the client, while the corresponding provision in current rule 3-310(B)(2), 
requires only “written disclosure.” 

4. The addition of the clause “or knows that another lawyer in the lawyer’s firm has or had” 
in paragraphs (c)(2) and (c)(3) is substantive change in that the concept has been 
moved from a Discussion paragraph in rule 3-310 to the black letter of the proposed 
Rule. 

5. Paragraph (d) is a substantive change because it moves the description of 
unconsentable conflicts into the black letter of the Rule. 

6. Paragraph (e) is a substantive change in defining “written disclosure” specifically in 
relation to the situations described in paragraph (c), which corresponds to current rule 3-
310(B). Current rule 3-310 does not include a definition specifically addressing the 
standard in paragraph (B). 

 Non-Substantive Changes to the Current Rule: D.
1. Substitute the term “lawyer” for “member.” 

o Pros: The current Rules’ use of “member” departs from the approach taken in 
the rules in every other jurisdiction, all of which use the term lawyer. The Rules 
apply to all non-members practicing law in the State of California by virtue of a 
special or temporary admission. For example, those eligible to practice pro hac 
vice or as military counsel. (See e.g. rules 9.40, 9.41, 9.42, 9.43, 9.44, 9.45, 
9.46, 9.47, and 9.48 of the California Rules of Court.)  

o Cons: Retaining “member” would carry forward a term that has been in use in 
the California Rules for decades.  

2. Change the rule number to conform to the ABA Model Rules numbering and formatting 
(e.g., lower case letters). 
o Pros:  It will facilitate the ability of lawyers from other jurisdictions who are authorized 

by various Rules of Court to practice in California to find the California rule 
corresponding to their jurisdiction’s rule, thus permitting ease of determining whether 
California imposes different duties.  It will also facilitate the ability of California 
lawyers to research case law and ethics opinions that address corresponding rules in 
other jurisdictions, which would be of assistance in complying with duties, particularly 
when California does not have such authority interpreting the California rule. As to 
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the “Con” that there is a large body of case law that cites to the current rule numbers, 
the rule numbering was drastically changed in 1989 and there has been no apparent 
adverse effect. A similar change in rule numbering of the Rules of Court was 
implemented in 2007, also with no apparent adverse effect. 

o Cons: There is a large body of case law that cites to the current rule numbers 
and California lawyers are presumed to be familiar with that numbering system. 

3. Paragraph (a)’s substitution of “representation” for “accept or continue the 
representation” in current rule 3-310(C)(2) and (3) is not a substantive change. 

4. The addition of paragraph (c)(4) is not a substantive change because the concept is now 
in the black letter of current rule 3-320. 

 Alternatives Considered: E.
1. In addition to the alternatives discussed in “Concepts Rejected” above, the drafting 

team also considered simply carrying forward the various provisions in current rule 3-
310 as separate standalone rules, with 3-310’s provisions amended to incorporate the 
global changes the Commission has agreed to (“lawyer” for “member,” etc.) and the 
separate standalone rules corresponding to the ABA numbering. The drafting team 
abandoned that approach at an early stage of its deliberations. A copy of the rules 
considered under this approach is attached. 
 

X. OPEN ISSUES/CONCEPTS FOR THE COMMISSION TO CONSIDER 

(1) Should the bracketed language in proposed Comment 3 be deleted (the tentative 
recommendation of the drafting team) or retained?  [See discussion in paragraph IX(A)(12). 

(2) Should an additional comment be added to discuss application of the relationship and 
interest provisions to a lawyer’s professional relationship with a particular expert witness arising 
from the lawyer’s repeated retention of that expert witness in other cases? 

XI. COMMENTS FROM DRAFTING TEAM MEMBERS OR OTHER COMMISSION 
MEMBERS 

None 
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XII. RECOMMENDATION AND PROPOSED COMMISSION RESOLUTION

Recommendation: 

That the Commission recommend that the Board of Trustees of the State Bar of California adopt 
proposed amended rule 3-310 [1.7] in the form attached to this report and recommendation. 

Proposed Resolution: 

RESOLVED: That the Commission for the Revision of the Rules of Professional Conduct 
recommends that the Board of Trustees adopt proposed amended rule 3-310 [1.7] in the form 
attached to this Report and Recommendation. 

XIII. DISSENTING POSITION(S)

None. 

XIV. FINAL COMMISSION VOTE/ACTION

Date of Vote:  

Action:  

Vote: X (yes) – X (no) – X (abstain) 
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200 McAllister Street 
UNIVERSITY OF San Francisco, CA 94102 

CALIFORNIA 
phone direct 415.354.2701 

fax 415.274.9957 
zitrinr@uchastinqs.edu 

HASTINGS 
COLLEGE OF THE LAW richard@zitrinlawoffice.com 

Richard Zitrin www.uchastings.edu 
Lecturer in Law 

February 16, 2016 

Hon. Lee Smalley Edmon, Chair 
and all members 
Second Commission for the Revision of the Rules of Professional Conduct 
State Bar of California 
BY EMAIL ONLY c/o Lauren.McCurdy@calbar.ca.gov 

Re: Proposed draft of Rule 1.7 (CA 3-31 0) 

Dear Chair Edmon and members of the Rules Revision Commission: 

I address the below comments, as well as my statement before the commission this 
coming weekend, on behalf of California law professors teaching legal ethics or the equivalent 
at California law schools. These professors were among the 55 signatories of the so-called 
"ethics professors' letter" sent to the justices of the California Supreme Court in March 2104. 
Since I learned of this agenda item only a few days ago and did not begin contacting the law 
professors until yesterday, I do not have a final list of those on whose behalf I will speak, but will 
provide it to you at the time of my remarks at your meeting. Thus far, however, well over half of 
those signatories have approved of the position outlined below. 

The issues we see with respect to proposed Rule 1.7 as drafted by the drafting 
committee are as follows: 

1. 	 There is redundant, ambiguity-creating language in section (a), beginning with the word 
"including" and continuing with subsections (1) and (2) . This section of the rule should 
say "directly adverse to another current client" and stop there. This would track ABA MR 
1.7(a)(1 ). 

2. 	 The standard in section (b), "a significant risk the lawyer's responsibilities ... will have£ 
substantial adverse effecf' is a far less client-protective than the ABA language: "a 
significant risk that the representation ... will be materially limited by the lawyer's 
responsibilities .... " The more client-protective ABA language should be adopted. 

3. 	 Section (b)(1) would apply the standard in (b) only to representation of two clients in the 
same matter where the interests "potentially conflict." The actual/potential distinction is a 
vestige of the old, current California rule. Modern thinking about conflicts of interest is 
that they are most clearly viewed in terms of loyalty. There is thus little if any distinction 
between actual and potential (but anticipatable) conflicts. Accordingly, section (b)(1) 
should apply whenever a lawyer represents more than one client in the same matter. 
(b)(1) therefore should end after the words "another current client." ("Informed written 
consent" may, of course, be applied to waive this conflict.) 
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4. 	 Section (b)(2) appears simply to have been misdrafted. The issue of "the same matter" 
is covered in (b)(1). To use "in the same matter'' here is grossly limiting, even more so 
than in current CA rule 3-310, and also fails to preserve the "interests" language of 
current Rule 3-310. The issue here is whether the relationship affects the client, not 
whether it is in the same matter. This could be resolved by removing the words "in the 
same matter" and inserting instead the words "with an interest in the affected client's 
matter." "Affected client" tracks the language in (b). 

Section (b)(2)(ii) is unnecessary, as it is already stated in section (b), although we advise 
revision of the language used in (b) -see point 2, above. 

5. 	 Section (c) of the rule is essentially the old CA Rule 3-310 (B), which for reasons never 
made clear eventually resulted only in a requirement of written disclosure and not written 
consent. It is self-evident that disclosure without consent does far less to protect clients 
and the public. Accordingly, consent should be required, consistent with all modern 
thinking about loyalty and conflicts of interest, and consistent with ABA MR 1.7. 

6. 	 Section (d) leaves out a fourth factor present in ABA MR 1.7(b)- that "each affected 
client gives informed consent, confirmed in writing." (Presumably this was not included 
because section (c) as drafted does not require informed written consent.) This factor
i.e., "should be added 

Thank you for the opportunity to present these views to you on behalf of myself and my 
ethics-professor colleagues. I will be availabl t e meeting to respond to any inquiries or 
engage in any dialogue the commission me 

/mcm 

ber may desire. 
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Draft rules adopted by the commission are subject to change prior to being 
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Rule 1.14 Client with Diminished Capacity 
(Commission’s Proposed Rule Adopted on January 22 – 23, 2016 – Clean Version) 

(a)  Duties Owed Client with Diminished Capacity. When a client's capacity to make 

RRC2 - 1.14 - Rule - DFT3.2 (01-23-16).docx 1 

adequately considered decisions in connection with a representation is 
diminished, whether because of minority, mental impairment or for some other 
reason, the lawyer shall, as far as reasonably possible, maintain a normal 
lawyer-client relationship with the client.  

(b)  Taking Protective Action on Behalf of a Client With Significantly Diminished 
Capacity. 

(1) Except where the lawyer represents a minor, a client in a criminal matter, 
or a client who is the subject of a conservatorship proceeding or who has 
a guardian ad litem or other person legally entitled to act for the client, the 
lawyer may, but is not required to take protective action, provided the 
lawyer has obtained the client’s consent as provided in paragraph (c) or 
(d), and the lawyer reasonably believes that:  

(i) there is a significant risk that the client will suffer substantial 
physical, psychological, or financial harm unless protective action is 
taken,  

(ii) the client has significantly diminished capacity such that the client is 
unable to understand and make adequately considered decisions 
regarding the potential harm, and 

(iii) the client cannot adequately act in the client's own interest. 

(2) Information relating to the client's diminished capacity is protected by 
Business and Professions Code § 6068(e)(1) and Rule 1.6. In taking 
protective action as authorized by this paragraph, the lawyer must:  

(i) act in the client's best interest, and 

(ii) disclose no more information than is reasonably necessary to 
protect the client from substantial physical, psychological, or 
financial harm, given the information known to the lawyer at the 
time of disclosure.  

(c)  Obtaining Consent To Take Protective Action. 

(1) Before taking protective action as authorized by paragraph (b), a lawyer 
must take all steps reasonably necessary to preserve client confidentiality 
and decision-making authority, which includes:  

(i) explaining to the client the need to take protective action, and 
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(ii) obtaining the client's consent to take the protective action. 

(2)  In seeking the consent of a client to take protective action under 
paragraph (b), the lawyer may obtain the assistance of an appropriate 
person to assist the lawyer in communicating with the client. In obtaining 
such assistance, the lawyer must: 

(i) act in the client's best interest; 

(ii) disclose no more information than is reasonably necessary to 
protect the client from substantial physical, psychological, or 
financial harm, given the information known to the lawyer at the 
time of disclosure; and 

(iii) take all reasonable steps to ensure that the information disclosed 
remains confidential. 

(d) Obtaining Advance Informed Written Consent to Take Protective Action.  A 
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lawyer may obtain a client’s advance informed written consent to take protective 
action in the event the circumstances set forth in paragraphs (b)(1)(i) – (iii) 
should later occur. The advance consent must include the following written 
disclosures: 

(1)  the authorization to take protective action is valid only when the lawyer 
reasonably believes that the circumstances set forth in (b)(1)(i) – (iii) are 
present; and   

(2)  the client retains the right to revoke or modify the advance consent at any 
time. 

(e)  Restrictions on Lawyer’s Actions. This Rule does not authorize the lawyer to 
take:  

(1) any action that is adverse to the client, including the filing of a 
conservatorship petition or other similar action; 

(2) any action on behalf of a person other than the client that the lawyer would 
not be permitted to take under Rule 1.7 or 1.9; or 

(3) any action that would violate the client's right to due process of law under 
the United States or California Constitutions, or the California Probate 
Code.  

(f) Definitions.  For purposes of this Rule: 

(1)  “Protective action” means to take action to protect the client’s interests by: 
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(i)  notifying an individual or organization that has the ability to take 

action to protect the client, or  

(ii)  seeking to have a guardian ad litem appointed. 

(g) Discipline. Neither a lawyer who takes protective action as authorized by this 
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Rule, nor a lawyer who chooses not to take such action, is subject to discipline. 

Comments 

[1] The purpose of this Rule is to allow a lawyer to act competently on behalf of a 
client with significantly diminished capacity, to further the client's goals in the 
representation, and to protect the client's interests. 

[2] A client with significantly diminished capacity, such that the client cannot make 
adequately considered decisions regarding potential harm, often has the ability to 
understand, deliberate upon, express preferences concerning, and reach conclusions 
about matters affecting the client's own well-being, including the ability to provide 
consent. (See Probate Code §§ 810 – 813.)  

[3] In determining whether a client has significantly diminished capacity such that the 
client is unable to make adequately considered decisions, a lawyer may seek 
information or guidance from an appropriate diagnostician or other qualified medical 
service provider.  In doing so, the lawyer may not reveal client confidential information 
without the client's authorization or except as otherwise permitted by these Rules. See 
Rule 1.6(b) and Business and Professions Code § 6068(e)(2). 

[4] Where it is reasonably foreseeable that a client may suffer from significantly 
diminished capacity in the future such that the client will likely be unable to make 
adequately considered decisions, the lawyer may have an obligation to explain to the 
client the need to take measures to protect the client's interests, including using 
voluntary surrogate decision-making tools such as durable powers of attorney and 
seeking assistance from family members, support groups and professional services with 
the client's informed written consent. See Rule 1.4. 

[5] In obtaining the assistance another person such as a trained professional to 
assist in communicating with and furthering the interests of the client pursuant to 
paragraph (c), the lawyer must look to the client, and not the other person, for 
authorization to take protective measures on the client's behalf. See Evidence Code 
§952. The lawyer must advise the person who assists the lawyer that the person is not 
authorized to disclose information protected by Business and Professions Code § 
6068(e)(1) to any third person. 

[6] This Rule does not apply in the case of a client who is (1) a minor, (2) involved in 
a criminal matter, (3) is the subject of a conservatorship; or (4) has a guardian or other 
person legally entitled to act for the client.  The rights of such persons are regulated 
under other statutory schemes.  See Family Code §3150; Welfare and Institutions Code 
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§1368 et seq.; Lanterman-Petris-Short Act, Welfare and Institutions Code Division 5,
Part 1, §5000-5579; Probate Code, Division 4, Parts 1-8, §1400-3803; [Code Civ. Pro. 
§§ 372-376].  
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To: Rules Revision Commission 

From: Rule 3-100[1.6/1.14] Drafting Team [Mark Tuft, Lee Harris, Judge Stout, Dean 
Zipser] 

Re: Proposed Rule 1.14 (Client with Diminished Capacity) 

Date: January 6, 2016 
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As part of its assignment, the Rule 3-100 Drafting Team was asked to consider the feasibility of 
the Commission recommending a rule similar to Model Rule 1.14 (Client with Diminished 
Capacity).1  In response to the Drafting Team's request for further guidance from the 
Commission at the August 14, 2015 meeting, the Commission directed the Drafting Team to 
draft a rule consistent with the Commission's charge that addresses protective action that can 
be taken on behalf of a client with diminished capacity in absence of an express exception in 
Business and Professions Code §6068(e).  The Drafting Team has considered various options 
and impute from several lawyers and organizations that represent clients with diminished 
capacity.  The attached proposed rule and comments intended to be consistent with the current 
rules and case law and not require legislative action.   

The rule includes the following concepts and principles: 

1. Lawyers representing clients with diminished capacity are required to act in the best
interest of the client and, to extent reasonable possible, to maintain a normal lawyer-
client relationship.

2. Protective action as defined in the rule is permitted only where a client has significantly
diminished capacity, there is a significant risk the client will suffer substantial physical,
financial or other harm and the client cannot adequately act on the client's own behalf.

3. Protective action is limited to matters that relate to the representation of the client.

4. The lawyer may, but is not required to, take protective action as defined in the rule either
with the client's consent or as permitted under §6068(e)(2) and Rule 3-100(B).

5. Where the client has significant diminished capacity, the lawyer must preserve client
confidentiality and decision-making authority by explaining the need to take protective
action and obtaining the client's consent to take such action.  The lawyer may employ
the assistance of a family member or a trained professional or skilled facilitator in
communicating with the client with significant diminished capacity and obtaining client
consent, provided the communications remain privileged  under Evidence Code §952.

6. A lawyer may obtain advance informed written consent to take limited protective action
from a client without diminished capacity provided the advance consent include certain
written disclosures as provided in paragraph (d).

1  At present, every jurisdiction in the country except California and Texas has adopted 
some version of Model Rule 1.14.  
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7. Protective action under the rule is limited to:  

a. Matters relating to the representation; 

b. notifying an individual or organization that have the ability to protect the client 
from substantial physical, financial or other harm (or possibly seeking the 
appointment of a guardian ad litem in a litigation matter).   

8. In taking protective action, the lawyer must act in the client's best interest and may not 
take action on behalf of another person that the lawyer would not be able to take under 
Rule 1.7 or that would violate the client's right to due process of law.  

9. In taking protective action, the lawyer may not disclose more information than is 
reasonably necessary to protect the client from substantial harm. 

10. With the exception of paragraph (a), the rule does not apply to clients who are (i) minors, 
(ii) involved in criminal matters, (iii) who are conserved or (iv) who have a guardian or 
other person legally entitled to act for the client.  

11. A lawyer is not subject to discipline who chooses to take, or not to take, protective action 
authorized by the rule.   

RRC2 - [1.14] - 01-05-16 Memo to RRC re Rule.docx Page 2 of 2 
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Draft 2 (1/5/2016) – CLEAN 

Following December 31, 2015 Tel Conference 
For January 22-23, 2015 Meeting 

Rule 1.14 Client with Diminished Capacity 

(a)
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1 Duties Owed Client with Diminished Capacity. When a client's capacity to make 
adequately considered decisions in connection with a representation is 
diminished, whether because of minority, mental impairment or for some other 
reason, the lawyer shall act in the best interest of the client and, as far as 
reasonably possible, maintain a normal lawyer-client relationship with the client.  

(b)2 Taking Limited Action on Behalf of a Client With Significantly Diminished 
Capacity. Except where the lawyer represents a minor, a client in a criminal 
matter, or a client who is the subject of a conservatorship or who has a guardian 
or other person legally entitled to act for the client, when the lawyer reasonably 
believes that: 

(1)3 the client has significantly diminished capacity such that the client is 
unable to make adequately considered decisions in a matter related to the 
representation, 

                                            
1 Paragraph (a) is based on the introductory clause to Model Rule 1.14.  The clause, “shall act 
in the best interest of the client,” is derived from Restatement §24(1) and is intended to 
underscore that actions permitted under paragraphs (c) and (d) must always be in the best 
interest of the client. 

Importantly, any action that a lawyer is permitted to take under this Rule is limited to “decisions 
in connection with the representation.” The lawyer is not given carte blanche to insert himself or 
herself generally into the client’s matters but only those matters related to the representation. 

Headings are used throughout this rule to facilitate a reader’s understanding of what is 
permitted under the Rule. New Mexico takes a similar approach in its Rules. 
2 Paragraph (b) establishes the requirements that must be present for the application of the 
rule’s provisions. 

The introductory clause (i) identifies four categories of person/client that are excepted from the 
rule’s application and (ii) sets out the standard (a lawyer’s “reasonable belief”) that must be 
satisfied for the lawyer to take protective action on the client’s behalf. “Reasonable belief” is a 
defined term in MR 1.0(i), which provides: “‘Reasonable belief’ or ‘reasonably believes’ when 
used in reference to a lawyer denotes that the lawyer believes the matter in question and that 
the circumstances are such that the belief is reasonable.” 
3 Subparagraphs (b)(1) to (3) establish three conditions that must be satisfied under the 
foregoing standard before the lawyer may take protective action to protect the interests of a 
client with significantly diminished capacity.  

Subparagraph (1) limits these actions to (i) a client with significantly diminished capacity and 
(ii) decisions with respect to matters that are related to the representation. See note 1.  

Subparagraphs (2) and (3) require a “significant risk” of harm to the client and the fact that the 
client cannot act in the client’s own interest. 
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(2) there is a significant risk that the client will suffer substantial physical, 
financial or other harm unless protective action is taken, and  

(3) the client cannot adequately act in the client's own interest,  

[Alt-a] the lawyer, may, but is not required to, notify an individual or organization 
that has the ability to take action to protect the client, provided the lawyer has 
obtained the client’s consent as provided in paragraph (c) or (d).
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4 

[Alt-b] the lawyer, may, but is not required to, take action to protect the client’s 
interests, including (i) notifying an individual or organization that has the ability to 
take action to protect the client or (ii) seeking to have a guardian ad litem 
appointed, provided the lawyer has obtained the client’s consent as provided in 
paragraph (c) or (d).5 

(c) [ALT1] Obtaining Consent of a Client with Significantly Diminished Capacity.6 

                                            
4 The last clause of paragraph (b) describes the limited protective action a lawyer is permitted to 
take, and further limits a lawyer’s authority to those situations where the lawyer has been able to 
obtain the client’s consent as provided in paragraph (c) or (d). The drafting team bases its 
recommendation to limit the ability of a lawyer to act to those situations where the lawyer has 
obtained the client’s consent on the following factors: (1)there is no exception to confidentiality 
in Bus. & Prof. Code § 6068(e) that would permit such disclosures except where there is 
evidence of a crime reasonably likely to result in death or substantial bodily harm; (2)the 
question whether lawyers have "implied authority" to make disclosures of client confidential 
information has not been decided in California and neither §6068(e) nor the current rules 
includes the concept of "implied authorization." (compare, Model Rules 1.6(a) and 1.14(c)); (3) 
Rule 3-100(a) authorizes disclosure of information protected by §6068(e) with the client's 
informed consent; (4) the drafting team is informed that clients with diminished capacity often 
have the ability to understand and reach conclusions about matters affecting their own well-
being, sometimes with the assistance of a professional facilitator. There are two alternative end 
clauses of paragraph (b): 

Alt-a only permits a lawyer, with the client’s consent, to notify an individual or organization that 
has the ability to take action to protect the client, e.g., Adult Protective Services or a family 
member. Alt-b is described in the next note. 
5 Alt-b, in addition to permitting the lawyer to notify individuals or organizations that can act to 
protect the client, also would permit a lawyer to seek to have a guardian ad litem appointed to 
protect the client’s interests in litigation matters pursuant to CCP §§372-376. Again, however, a 
lawyer’s authority to seek such appointment is limited to when the lawyer has obtained the 
client’s consent under paragraph (c) or (d). 
6 Paragraph (c), ALT1, sets forth a process by which a lawyer might obtain the consent of a 
client with significantly diminished capacity. Each of the three subparagraphs (1) through (3) is 
described in the following footnotes. The drafting team is unanimous in recommending 
recommend adoption of this provision.   

The drafting team also discussed the concepts contained in an alternative provision, ALT2, 
which is set out in note 10, below. ALT2 is not being recommended for consideration by the 
(footnote continued) 
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(1)
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7 Information relating to the client's diminished capacity is protected by 
Business and Professions Code § 6068(e)(1) and Rule 1.6.  Before taking 
protective action as authorized by this Rule, a lawyer must take all steps 
reasonably necessary to preserve client confidentiality and decision-
making authority, which includes (i) explaining to the client the need to 
take specific action as provided in paragraph (b), and (ii) obtaining the 
client's consent to take the recommended action. 

(2)8 In seeking the consent of a client with significantly diminished capacity to 
take specific action to protect the client in connection with a matter related 
to the representation, the lawyer may employ the assistance of another 
person, such as a family member or trained professional to assist the 
lawyer in communicating with the client, provided the communications 
remain protected by the attorney-client privilege pursuant to Evidence 
Code § 952. 

(3)9 In taking protective action as authorized by this paragraph, the lawyer 
must act in the client's best interest and must disclose no more information 
than is reasonably necessary to protect the client from substantial harm in 

 
Commission but is being presented as a concept considered but rejected. As noted in note 4, 
the drafting team is not recommending adoption of the concept that, absent client consent or a 
life-threatening criminal act, (see Rule 3-100), a lawyer has implied authority to disclose the 
confidential information of a client with significantly diminished capacity to protect that client, 
even if the disclosure is limited to the notification permitted under paragraph (b) of the Rule. 
7  Subparagraph (1) of paragraph (c) notes that a lawyer proceeding under this paragraph 
must take all steps reasonably necessary to protect client confidentiality and autonomy, and 
describes the minimum disclosure that must be made to the client for taking action to protect the 
client. A consent under this paragraph will authorize a lawyer’s action only to the extent 
permitted by paragraph (b), i.e., notifying others in a position to protect the client.  
8  Subparagraph (2) of paragraph (c) describes a permissible approach to obtaining consent 
of a client with diminished capacity to take protective action authorized by the rule.  Consistent 
with the provisions of Evidence Code §952, a lawyer may employ the services of a family 
member or trained professional to assist the lawyer in communicating with the client.   As noted 
in relation to subparagraph (b)(1), a lawyer could seek consent only as to decisions on matters 
related to the representation. The reference to Evid. Code § 952, is included to caution the 
lawyer that precautions must be taken to ensure the privileged nature of lawyer-client 
communications are maintained. See also Comment [5], below. 
9  Subparagraph (3) of paragraph (c) cautions that in taking protective action, the lawyer must 
limit any disclosures to third persons to information that is necessary to protect the client from 
substantial harm in a matter related to the representation. Similar language is used in current 
rule 3-100(D), which provides: 

(D) In revealing confidential information as provided in paragraph (B), the 
member's disclosure must be no more than is necessary to prevent the criminal 
act, given the information known to the member at the time of the disclosure. 
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a matter related to the representation given the information known to the 
lawyer at the time of disclosure.
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10 

(d)11 Obtaining Advance Informed Written Consent to Take Limited Protective Action. 
                                            
10 Paragraph (c), ALT2, is a concept considered but rejected by the drafting team. As noted, 
the drafting team rejected this provision because it would have required accepting the concept 
of a lawyer’s implied authority to disclose confidential information protected by Bus. & Prof. 
Code § 6068(e)(1). (See notes 4 and 6, above.) ALT2 provided: 

(c) [ALT2] Limited Authority to Protect Interests of Client with Significantly 
Diminished Capacity. 

(1) Information relating to the client's diminished capacity is protected 
by Business and Professions Code § 6068(e)(1) and Rule 1.6.  
Before taking protective action as authorized by this Rule, a 
lawyer must take all steps reasonably necessary to preserve client 
confidentiality and decision-making authority, which includes (i) 
explaining to the client the need to take specific action as provided 
in paragraph (b), and (ii) obtaining the client's consent to take the 
recommended action. 

(2) In seeking the consent of a client with significantly diminished 
capacity to take specific action to protect the client in connection 
with a matter related to the representation, the lawyer may employ 
the assistance of another person, such as a family member or 
trained professional to assist the lawyer in communicating to the 
client those disclosures required to obtain the client’s consent, 
provide the communications remain protected by the lawyer-client 
privilege pursuant to Evidence Code § 952.   

(3) If, after making all reasonable efforts to communicate with the 
client and obtain the client’s consent, the lawyer is unable to 
obtain the client’s consent, and no other action is available to the 
lawyer that is reasonably likely to protect the client from the 
threatened harm, the lawyer may, but is not required to, take 
protective action as provided in paragraph (b).  

(4) In notifying such individual or organization, the lawyer must 
disclose no more information than is reasonably necessary to 
protect the client from substantial harm in connection with the 
representation given the information known to the lawyer at the 
time of disclosure. 

ALT2 largely tracks ALT1 but differs in subparagraph (3), which permits a lawyer to take 
protective action as permitted under paragraph (b) even without client consent, so long as the 
lawyer has made all reasonable efforts to obtain that consent. 
11 Paragraph (d) allows a lawyer to obtain an advance written informed consent that would 
permit a lawyer to take limited protective action as permitted by paragraph (b) so long as the 
requirements of subparagraph (1) are satisfied. 

Although the advance consent would have to an informed written consent, the drafting team 
does not recommend defining in this Rule the terms “informed consent” or “informed written 
(footnote continued) 
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12 [Alt-a] A lawyer may obtain a client’s advance informed written consent to 
take action to protect the client interests in the event the client suffers from 
significantly diminished capacity. An advance consent under this 
paragraph shall be limited to authorizing the lawyer to disclose information 
protected by Business and Professions Code §6068(e) and Rule 1.6 to 
notify an individual or organization that has the ability to protect the client 
from the substantial physical, financial or other harm. The advance 
consent must include the following written disclosures: 

(i) the authorization to disclose information is intended to be valid only 
in circumstances where the lawyer reasonably believes that the 
client has  significantly diminished capacity; and 

 
consent” as those terms are currently under consideration by the rule 1-100(B) [1.0.1] drafting 
team. (See Agenda Materials for proposed Rule 1.0.1 to be considered at the January 22-23, 
2016 meeting. 
12 There are two versions of subparagraph (d)(1) for the Commission’s consideration. A 
majority of the drafting team favors Alt-a, which does not limit the availability of an advance 
consent to situations where is it “reasonably foreseeable” that the client may become 
significantly diminished and not be able to act to protect himself or herself against threatened 
harm. Under Alt-a, a lawyer would be able to obtain any client’s advance consent, regardless of 
whether there is something in the client’s family’s history or a recent diagnosis that would make 
a client’s impending significant diminished capacity “reasonably foreseeable”. 

Favoring Alt-a, i.e., the non-limiting approach is the concern that often a client’s future condition 
is not reasonably foreseeable and the client should be given the option to authorize the lawyer 
to protect the client. In any event, the actions that a lawyer may take under an advance consent 
is very limited, which obviates the concern that the lawyer would take unscrupulous advantage 
of the client’s diminished condition. Further, there is a concern that if “reasonably foreseeable” 
were the test, it would raise difficult problems of proof for a lawyer who attempts to act in the 
client’s best interests on the basis of the advance consent. As the argument that the provision 
would become boilerplate in a retention agreement, that is contradicted by the requirement that 
the client must give informed written consent, requiring a specific written disclosure. 

In favor of Alt-b, i.e., limiting advance consents to situations where it is reasonably foreseeable 
the client will become diminished and unable to protect himself or herself is the concern that the 
consent would become a standard provision in a retention agreement. There is a further 
concern that the client will not fully comprehend what she is agreeing to – waiving control of 
confidential information and autonomy – unless there is a specific, foreseeable set of 
circumstances that the advance consent is intended to address.  The "reasonably foreseeable" 
standard does not raise difficult problems of proof because it is an objective standard and is 
used in other lawyer conduct rules (e.g., Rule 3-310(A).  The "reasonably foreseeable" standard 
protects clients from having to make critical decisions that affect their autonomy where there is 
no foreseeable need. The standard limits advance consent to situations where protective action 
is reasonably necessary for the lawyer to carry out the representation and avoids over-reaching 
and unnecessary interference with the right of clients to manage their affairs.  
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(ii) the client retains the right to revoke or modify the advance consent 
at any time. 

(1) [Alt-b] When it is reasonably foreseeable that a client's capacity to make 
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informed decisions in matters related to the representation may become 
significantly diminished such that the client will not be able to adequately 
act in the event there is a significant risk that the client will suffer 
substantial physical, financial or other harm, the lawyer may obtain the 
client’s advance informed written consent to take action to protect the 
client interests in the event the client suffers from significantly diminished 
capacity. An advance consent under this paragraph shall be limited to 
authorizing the lawyer to disclose information protected by Business and 
Professions Code §6068(e) and Rule 1.6 to notify an individual or 
organization that has the ability to protect the client from the substantial 
physical, financial or other harm. The advance consent must include the  
following written disclosures: 

(i) the authorization to disclose information is intended to be valid only 
in circumstances where the lawyer reasonably believes that the 
client has  significantly diminished capacity; and 

(ii) the client retains the right to revoke or modify the advance consent 
at any time. 

(2)13 When taking protective action pursuant to an advance consent under this 
paragraph, the lawyer must act in the client's best interest and may 
disclose no more information than is reasonably necessary to enable the 
individual or organization to take action to protect the client in a matter 
related to the representation, given the information known to the lawyer at 
the time of disclosure. 

(e) Restrictions on Lawyer’s Actions. Neither paragraph (c) nor (d) authorizes the 
lawyer to take any action on behalf of a person other than the client that the 
lawyer would not be permitted to take under Rule 1.7.14 Neither paragraph (c) nor 
(d) authorizes the lawyer to take any action that would violate the client's right to 
due process of law under the United States or California Constitutions, or the 
California Probate Code.  

                                            
13 Subparagraph (2) of paragraph (d) is identical to subparagraph (3) of paragraph (c). See note 
9, above. 
14 The reference to Rule 1.7 [3-310] is intended to require  lawyers to avoid conflicts of interest 
in taking protective measures on behalf of clients with diminished capacity. 
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15 Discipline. Neither a lawyer who takes protective action as authorized by this 
Rule, nor a lawyer who chooses not to take such action, is subject to discipline[, 
nor is a lawyer who obtains an advance informed written consent that complies 
with paragraph (d)]. 

 
Comment 

[1] The purpose of this Rule is to allow a lawyer to act competently on behalf of a 
client with significantly diminished capacity, to further the client's goals in the 
representation, and to protect the client's interests in matters related to the 
representation.16 

[2] In determining whether a client has significantly diminished capacity such that the 
client is unable to make adequately considered decisions related to the representation, 
a lawyer may be required to seek information or guidance from an appropriate 
diagnostician or other qualified medical service provider.  In doing so, the lawyer may 
not reveal client confidential information without the client's authorization or except as 
otherwise permitted by these Rules. See Rule 1.6(b) and Business and Professions 
Code § 6068(e)(2).17 
                                            
15 Paragraph (f) is modeled on rule 3-100(E), which states: “(E) A member who does not reveal 
information permitted by paragraph (B) does not violate this rule,” and comment [4] to that rule, 
which states in relevant part: “A member who reveals information as permitted under this rule is 
not subject to discipline.”  

In addition, the last clause that excepts from discipline a lawyer who obtains an advance 
consent in compliance with paragraph (d), is placed in brackets and presented as an open issue 
for the Commission to decide. Those who favor not including it point out that protective action 
taken – or not taken – as permitted by an advance consent would be “protective action as 
authorized by this Rule,” so it is already covered. Those who favor its inclusion are concerned, 
given the mixed reception afforded advance consents to conflicts in case law, that even the act 
of obtaining an advance consent might be viewed as subjecting a lawyer to discipline. 
16 In addition to stating the purpose of the Rule, Comment [1] is intended clarify that the rule 
limits the lawyer's discretion to take protective measures to protect a client with significantly 
diminished capacity only in connection with the representation.  Cf. Massachusetts rule 1.14(b). 
17 Comment [2] is intended to take the place of comment [3] in RRC1's version of the rule, which 
provided guidance on what constitutes "substantial diminished capacity."  It is beyond the scope 
of the Commission’s charge to provide such guidance and attempting to define what constitutes 
"significantly diminished capacity" could undermine the client's right to have a court make that 
determination under the Probate Code.  The comment also reminds lawyers that in seeking 
guidance, the lawyer is not authorized to reveal client confidential information, including the 
client's diminished capacity.  The comment also cross references proposed Rule 1.6(b), which 
would apply if the risk of substantial bodily harm involves a criminal act. 

RRC1’s Comment [3] provided: 

[3] As used in paragraph (b), “significantly diminished capacity such that the 
client is unable to make adequately considered decisions in connection with a 

(footnote continued) 
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[3] Paragraph (b) does not apply in the case of a client who is (1) a minor, (2) 
involved in a criminal matter, (3) is the subject of a conservatorship; or (4) has a 
guardian or other person legally entitled to act for the client.  The rights of such persons 
are regulated under other statutory schemes.  See Family Code §3150; Welfare and 
Institutions Code §1368 et seq.; Lanterman-Petris-Short Act, Welfare and Institutions 
Code Division 5, Part 1, §5000-5579; Probate Code, Division 4, Parts 1-8, §1400-3803; 
[Code Civ. Pro. §§ 372-376].
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18  

[4] Where it is reasonably foreseeable that a client may suffer from significantly 
diminished capacity in the future such that the client will likely be unable to make 
adequately considered decisions in matters related to a representation, the lawyer may 
have an obligation to explain to the client the need to take measures to protect the 
client's interests, including using voluntary surrogate decision-making tools such as 
durable powers of attorney and seeking assistance from family members, support 
groups and professional services with the client's informed written consent. See Rule 
1.4.19 

[5] In employing another person such as a family member or a trained professional 
to assist in communicating with the client pursuant to paragraph (c), the lawyer must 
keep the client's interests foremost and must look to the client, and not the other person, 
for authorization to take protective measures on the client's behalf. See Evidence Code 

 
representation”  shall mean that the client is materially impaired in his or her 
capacity to understand and appreciate the rights and duties affected by the 
decision and the significant risks, consequences and reasonable alternatives 
involved in the decision, as described in Probate Code section 812, by virtue of a 
deficit in mental function of the types described in Probate Code section 811.  
However, the reference herein to relevant portions of the Probate Code is 
intended only to provide guidance to a lawyer who seeks to take protective action 
pursuant to paragraph (b) and does not require the lawyer to seek a legal 
determination that the client meets the standards of incapacity under Probate 
Code section 811 et seq.  In appropriate circumstances, lawyers are encouraged 
to seek guidance from an appropriate diagnostician, but a lawyer who seeks 
such guidance must advise the diagnostician of the confidential nature and 
circumstances of the consultation.  In addition, the lawyer should request the 
diagnostician to maintain the information disclosed in confidence. 

18 Comment [3] is based on RRC1’s Comment [9]. The only change is to add a fourth category 
of persons excepted from the scope of the rule, those clients who have “a guardian or other 
person legally entitled to act for the client,” and add a citation to the Code of Civ. Procedure. 
19 Comment [4] is included to provide guidance to lawyers on potential duties a lawyer might 
have when it is reasonably foreseeable that a client will likely be unable to make adequately 
considered decisions in matters related to a representation. It also contains an important 
reminder that the lawyer may have a duty to communicate those concerns under Rule 1.4(b) (“A 
lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation.”) 
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§952. The lawyer must advise a person who assists the lawyer in communicating with 
the client that the person is not authorized to disclose information protected by Business 
and Professions Code § 6068(e)(1) to any third person.
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20 

[6] A lawyer may be required to make reasonable accommodations for clients with 
disabilities that will permit the clients to enjoy the provision of full and equal legal 
services provided by the lawyer. See California Civil Code §51 (Unruh Civil Rights 
Act).21   

[7] This Rule does not authorize a lawyer to take any action that is adverse to the 
client, including filing [a guardianship or ]22conservatorship petition concerning the 
client. 

 

                                            
20 Comment [5] is included to explain a lawyer’s duties to protect privileged communications with 
a client when a third person is employed to assist in communicating with the client. 
21 Comment [6] is carried over from the last sentence in RRC1’s Comment [1]. 
22 The phrase "a guardianship or" is placed in brackets pending decision regarding Alt-b of 
paragraph (b).  
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Rule 8.4.1 Prohibited Discrimination, Harassment and Retaliation 
(Commission’s Proposed Rule Adopted on February 19 – 20, 2016 – Clean Version) 

(a) In representing a client, or in terminating or refusing to accept the representation 
of any client, a lawyer shall not unlawfully harass or unlawfully discriminate 
against persons on the basis of any protected characteristic or for the purpose of 
retaliation. 

(b) In relation to a law firm’s operations, a lawyer shall not, on the basis of any 
protected characteristic or for the purpose of retaliation, unlawfully: 

(1) discriminate or knowingly permit unlawful discrimination; 

(2) harass or knowingly permit the unlawful harassment of an employee, an 
applicant, an unpaid intern or volunteer, or a person providing services 
pursuant to a contract; or  

(3) refuse to hire or employ a person, or refuse to select a person for a 
training program leading to employment, or bar or discharge a person 
from employment or from a training program leading to employment, or 
discriminate against a person in compensation or in terms, conditions, or 
privileges of employment.  

(c) For purposes of this rule: 

(1) “protected characteristic” means race, religious creed, color, national 
origin, ancestry, physical disability, mental disability, medical condition, 
genetic information, marital status, sex, gender, gender identity, gender 
expression, sexual orientation, age, military and veteran status, or other 
category of discrimination prohibited by applicable law, whether the 
category is actual or perceived;  

(2) “knowingly permit” means to fail to advocate corrective action where the 
lawyer knows of a discriminatory policy or practice that results in the 
unlawful discrimination or harassment prohibited by paragraph (b);  

(3) “unlawfully” and “unlawful” shall be determined by reference to applicable 
state and federal statutes and decisions making unlawful discrimination or 
harassment in employment and in offering goods and services to the 
public; and  

(4) “retaliation” means to take adverse action because a person has (i) 
opposed, or (ii) pursued, participated in, or assisted any action alleging, 
any conduct prohibited by this Rule.  

(d) A lawyer who is the subject of a State Bar investigation or State Bar Court 
proceeding alleging a violation of this Rule shall promptly notify the State Bar of 
any criminal, civil, or administrative action premised, whether in whole or part, on 
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the same conduct that is the subject of the State Bar investigation or State Bar 
Court proceeding. 

(e) Upon issuing a notice of a disciplinary charge under this Rule: 

(1) If the notice is of a disciplinary charge under paragraph (a) of this Rule, 
the State Bar shall provide a copy of the notice to the California 
Department of Fair Employment and Housing and the United States 
Department of Justice, Coordination and Review Section. 

(2) If the notice is of a disciplinary charge under paragraph (b) of this Rule, 
the State Bar shall provide a copy of the notice to the California 
Department of Fair Employment and Housing and the United States Equal 
Employment Opportunity Commission.  

(f) This Rule shall not prevent a lawyer from representing a client alleged to have 
engaged in unlawful discrimination, harassment, or retaliation. 

Comment  

[1] Conduct that violates this Rule undermines confidence in the legal profession 
and our legal system and is contrary to the fundamental principle that all people are 
created equal. A lawyer may not engage in such conduct through the acts of another. 
See Rule 8.4(a). In relation to a law firm’s operations, this Rule imposes on all law firm  
lawyers the responsibility to advocate corrective action to address known harassing or 
discriminatory conduct by the firm or any of its other lawyers or non-lawyer personnel. 
Law firm management and supervisorial lawyers retain their separate responsibility 
under Rules 5.1 and 5.3. Neither this Rule nor Rule 5.1 or 5.3 imposes on the alleged 
victim of any conduct prohibited by this Rule any responsibility to advocate corrective 
action.  

[2] The conduct prohibited by paragraph (a) includes the conduct of a lawyer in a 
proceeding before a judicial officer. (See Canon 3B(6) of the Code of Judicial Ethics 
providing, in part, that: “A judge shall require lawyers in proceedings before the judge to 
refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex, 
gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital 
status, socioeconomic status, or political affiliation against parties, witnesses, counsel, 
or others.”) A lawyer does not violate paragraph (a) by referring to any particular status 
or group when the reference is relevant to factual or legal issues or arguments in the 
representation. This Rule does not apply to conduct protected by the First Amendment 
to the United States Constitution or by Article I, § 2 of the California Constitution.  While 
both the parties and the court retain discretion to refer such conduct to the State Bar, a 
court’s finding that preemptory challenges were exercised on a discriminatory basis 
does not alone establish a violation of paragraph (a).  

[3] What constitutes a failure to advocate corrective action under paragraph (c)(2) 
will depend on the nature and seriousness of the discriminatory policy or practice, the 
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extent to which the lawyer knows of unlawful discrimination or harassment resulting 
from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or 
law firm implementing that policy or practice. For example, a law firm non-management 
and non-supervisorial lawyer who becomes aware that the law firm is engaging in a 
discriminatory hiring practice may advocate corrective action by bringing that 
discriminatory practice to the attention of a law firm management lawyer who would 
have responsibility under Rule 5.1 or 5.3 to take reasonable remedial action upon 
becoming aware of a violation of this Rule.  

[4] Paragraph (d) ensures that the State Bar and the State Bar Court will be 
provided with information regarding related proceedings that may be relevant in 
determining whether a State Bar investigation or a State Bar Court proceeding relating 
to a violation of this Rule should be abated. 

[5] Paragraph (e) recognizes the public policy served by enforcement of laws and 
regulations prohibiting unlawful discrimination, by ensuring that the state and federal 
agencies with primary responsibility for coordinating the enforcement of those laws and 
regulations is provided with notice of any allegation of unlawful discrimination, 
harassment, or retaliation by a lawyer that the State Bar finds has sufficient merit to 
warrant issuance of a notice of a disciplinary charge. 

[6] This Rule permits the imposition of discipline for conduct that would not 
necessarily result in the award of a remedy in a civil or administrative proceeding if such 
proceeding were filed. 
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Rule 4-200 [1.5] Fees for Legal Services 

(Commission’s Proposed Rule Adopted on September 25 & 26, 2015 – Clean Version) 

(a) A lawyer shall not make an agreement for, charge, or collect an unconscionable 
or illegal fee. 

 
(b) Unconscionability of a fee shall be determined on the basis of all the facts and 

circumstances existing at the time the agreement is entered into except where 
the parties contemplate that the fee will be affected by later events. The factors 
to be considered in determining the unconscionability of a fee include without 
limitation the following:  

 
(1) whether the lawyer engaged in fraud or overreaching in negotiating or 

setting the fee; 
 
(2) whether the lawyer has failed to disclose material facts; 
 
(3) the amount of the fee in proportion to the value of the services performed;  
 
(4) the relative sophistication of the lawyer and the client; 
 
(5) the novelty and difficulty of the questions involved, and the skill requisite to 

perform the legal service properly;  
 
(6) the likelihood, if apparent to the client, that the acceptance of the particular 

employment will preclude other employment by the lawyer;  
 
(7) the amount involved and the results obtained;  
 
(8) the time limitations imposed by the client or by the circumstances;  
 
(9) the nature and length of the professional relationship with the client;  
 
(10) the experience, reputation, and ability of the lawyer or lawyers performing 

the services;  
 
(11) whether the fee is fixed or contingent;  
 
(12) the time and labor required;  
 
(13) whether the client gave informed consent to the fee.  
 

(c) A lawyer shall not enter into an arrangement for, charge, or collect:  
 

(1) any fee in a family law matter, the payment or amount of which is 
contingent upon the securing of a dissolution or declaration of nullity of a 
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marriage or upon the amount of spousal or child support, or property 
settlement in lieu thereof; or  

 
(2) a contingent fee for representing a defendant in a criminal case.  
 

(d) A lawyer may make an agreement for, charge, or collect a fee that is 
denominated as “earned on receipt” or “non-refundable,” or in similar terms, only 
if the fee is a true retainer and the client agrees in writing after disclosure that the 
client will not be entitled to a refund of all or part of the fee charged. A true 
retainer is a fee that a client pays to a lawyer to ensure the lawyer’s availability to 
the client during a specified period or on a specified matter, but not to any extent 
as compensation for legal services performed or to be performed.  

 
(e) A lawyer may make an agreement for, charge, or collect a flat fee for specified 

legal services as long as the lawyer performs the agreed upon services. A flat fee 
is a fee which constitutes complete payment for legal fees to be performed in the 
future for a fixed sum regardless of the amount of work ultimately involved and 
which may be paid in whole or in part in advance of the lawyer providing those 
services.  

 
Comment 
 
Prohibited Contingent Fees  
 
[1]  Paragraph (c)(1) does not preclude a contract for a contingent fee for legal 
representation in connection with the recovery of post-judgment balances due under 
child or spousal support or other financial orders.  
 
Payment of Fees in Advance of Services  
 
[2]  When a lawyer-client relationship terminates, the lawyer must refund the 
unearned portion of a fee. See Rule [1.16(e)(2)]. 
 
Division of Fee  
 
[3]  A division of fees among lawyers is governed by Rule 1.5.1 [2-200]. 
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Rule 2-100 [4.2] Communication With a Represented Person 
(Commission’s Proposed Rule Adopted on June 26, 2015 – Clean Version) 

(a) In representing a client, a lawyer shall not communicate directly or indirectly 
about the subject of the representation with a person the lawyer knows to be 
represented by another lawyer in the matter, unless the lawyer has the consent 
of the other lawyer. 

(b) In the case of a represented corporation, partnership, association, or other 
private or governmental organization, this Rule prohibits communications with: 

(1) A current officer, director, partner, or managing agent of the organization; 
or 

(2) A current employee, member, agent, or other constituent of the 
organization, if the subject of the communication is any act or omission of 
such person in connection with the matter which may be binding upon or 
imputed to the organization for purposes of civil or criminal liability. 

(c) This Rule shall not prohibit: 

(1) communications with a public official, board, committee, or body; or 

(2) communications otherwise authorized by law or a court order. 

(d) In any communication with a represented person not prohibited by this Rule, the 
lawyer shall comply with the requirements of Rule 4.3. 

(e) For purposes of this Rule: 

(1) “Managing agent” means an employee, member, agent, or other 
constituent of an organization with substantial discretionary authority over 
decisions that determine organizational policy. 

(2) “Public official” means a public officer of the United States government, or 
of a state, county, city, town, political subdivision, or other governmental 
organization, with the comparable decision-making authority and 
responsibilities as the organizational constituents described in paragraph 
(b)(1). 

Comment 

[1] This Rule applies even though the represented person initiates or consents to the 
communication. A lawyer must immediately terminate communication with a person if, 
after commencing communication, the lawyer learns that the person is one with whom 
communication is not permitted by this Rule. 
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[2] “Subject of the representation,” “matter,” and “person” are not limited to a litigation 
context. This Rule applies to communications with any person, whether or not a party to 
a formal adjudicative proceeding, contract or negotiation, who is represented by counsel 
concerning the matter to which the communication relates. 

[2A] [PLACEHOLDER] This Rule applies where the lawyer has actual knowledge that 
the person to be contacted is represented by another lawyer in the matter. Actual 
knowledge may be inferred from the circumstances. 

[3] The prohibition against communicating “indirectly” with a person represented by 
counsel in paragraph (a) is intended to address situations where a lawyer seeks to 
communicate with a represented person through an intermediary such as an agent, 
investigator or the lawyer’s client. This Rule, however, does not prevent represented 
persons from communicating directly with one another with respect to the subject of the 
representation, nor does it prohibit a lawyer from advising a client concerning such a 
communication. A lawyer may also advise a client not to accept or engage in such 
communications. The Rule also does not prohibit a lawyer who is a party to a legal 
matter from communicating on his or her own behalf with a represented person in that 
matter. 

[4] This Rule does not prohibit communications with a represented person concerning 
matters outside the representation.  Similarly, a lawyer who knows that a person is 
being provided with limited scope representation is not prohibited from communicating 
with that person with respect to matters that are outside the scope of the limited 
representation. (See, e.g., Cal. Rules of Court, Rules 3.35 – 3.37; 5.425 [Limited Scope 
Representation].) 

[5] This Rule does not prohibit communications initiated by a represented person 
seeking advice or representation from an independent lawyer of the person's choice. 

[6] If a current constituent of the organization is represented in the matter by his or her 
own counsel, the consent by that counsel to a communication is sufficient for purposes 
of this Rule. 

[7] This Rule applies to all forms of governmental and private organizations, such as 
cities, counties, corporations, partnerships, limited liability companies, and 
unincorporated associations. When a lawyer communicates on behalf of a client with a 
governmental organization, or certain employees, members, agents, or other 
constituents of a governmental organization, however, special considerations exist as a 
result of the right to petition conferred by the First Amendment of the United States 
Constitution and Article I, section 3 of the California Constitution. Paragraph (c)(1) 
recognizes these special considerations by generally exempting from application of this 
Rule communications with public boards, committees, and bodies, and with public 
officials as defined in paragraph (e)(2) of this Rule. Communications with a 
governmental organization constituent who is not a public official, however, will remain 
subject to this Rule when the lawyer knows the governmental organization is 
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represented in the matter and the communication with that constituent falls within 
paragraph (b)(2). 

[8] Paragraph (c)(2) recognizes that statutory schemes, case law, and court orders may 
authorize communications between a lawyer and a person that would otherwise be 
subject to this Rule. Examples of such statutory schemes include those protecting the 
right of employees to organize and engage in collective bargaining, employee health 
and safety, and equal employment opportunity. The law also recognizes that 
prosecutors and other government lawyers are authorized to contact represented 
persons, either directly or through investigative agents and informants, in the context of 
investigative activities, as limited by relevant federal and state constitutions, statutes, 
rules, and case law. (See, e.g., United States v. Carona (9th Cir. 2011) 630 F.3d 917; 
United States v. Talao (9th Cir. 2000) 222 F.3d 1133.) The Rule is not intended to 
preclude communications with represented persons in the course of such legitimate 
investigative activities as authorized by law. This Rule also is not intended to preclude 
communications with represented persons in the course of legitimate investigative 
activities engaged in, directly or indirectly, by lawyers representing persons whom the 
government has accused of or is investigating for crimes, to the extent those 
investigative activities are authorized by law. 
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Rule 2-200 [1.5.1] Fee Divisions Among Lawyers 
(Commission’s Proposed Rule Adopted on September 25 & 26, 2015 – Clean Version) 

(a) Lawyers who are not in the same law firm shall not divide a fee for legal services 
unless: 

(1) the lawyers enter into a written agreement to divide the fee; 

(2) the client has consented in writing, either at the time the lawyers enter into 
the agreement to divide the fee or as soon thereafter as reasonably 
practicable, after a full written disclosure to the client of: (i) the fact that a 
division of fees will be made, (ii) the identity of the lawyers or law firms 
that are parties to the division, and (iii) the terms of the division; and  

(3) the total fee charged by all lawyers is not increased solely by reason of the 
agreement to divide fees. 

(b)  This Rule does not apply to a division of fees pursuant to court order. 

[(c) Except as permitted in paragraph (a) of this Rule or Rule 1.17 [2-300], a lawyer 
shall not compensate, give, or promise anything of value to any lawyer for the 
purpose of recommending or securing employment of the lawyer or the lawyer’s 
law firm by a client, or as a reward for having made a recommendation resulting 
in employment of the lawyer or the lawyer’s law firm by a client. A lawyer’s 
offering of or giving a gift or gratuity to any lawyer who has made a 
recommendation resulting in the employment of the lawyer or the lawyer’s law 
firm shall not of itself violate this rule, provided that the gift or gratuity was not 
offered in consideration of any promise, agreement, or understanding that such a 
gift or gratuity would be forthcoming or that referrals would be made or 
encouraged in the future.]1 

1  At the 9/26/15 meeting session, Commission consensus to bracket current rule 2-200(B) 
pending a decision after study by the 1-400 Drafting Team whether the provision’s concept 
more appropriately belongs in a rule corresponding to Model Rule 7.2, where RRC1 moved the 
concept. 
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To: Rules Revision Commission 
From: 1-650 Drafting Team 
Re: Proposed Rule 6.1 (Voluntary Pro Bono Publico Service) 
Date: January 6, 2016 

January 22-23, 2016 Meeting 

Background re Proposed Rule 6.1 

At the October 23, 2015 meeting, the 1-650 drafting team submitted a proposed Rule 6.1 
concerning voluntary pro bono publico service.  The rule presented to the Commission was 
modeled on RRC1’s proposed Rule, which in turn was modeled on Model Rule 6.1.  After 
discussion, the Commission approved the following motion by a vote of 11-2-0: 

Approve concept of an aspirational Rule that would promote pro bono, a rule that 
might more closely track the Board of Trustee’s Pro bono Resolution. 

The drafting team has prepared a draft rule conforming to the Commission’s direction. 

Attachments: 

ATT1 - Rule Draft 2.4, Clean; 
ATT2 - Rule Draft 2.4, Color-coded to show derivation of the provisions; 
ATT3 - Rule Draft 2.4, redline, compared to Draft 1.1, the draft for the October 23, 2015 
meeting; 
ATT4 - State Bar Pro Bono Resolution 
ATT5 - Excerpt from Rule 1-650 Report & Recommendation re proposed Rule 6.1 (10/5/2015) 

Proposed Rule 6.1 for Consideration at January 2016 Meeting 

Attached to this memorandum is Draft 2.4 (1/3/2016) of proposed Rule 6.1, that incorporates 
features of both Model Rule 6.1 and the Board of Trustees Pro Bono Resolution (“BOT 
Resolution”). In preparing the attached draft, the drafting team was uncertain exactly what was 
intended by the Commission’s direction to prepare “a rule that might more closely track the 
[BOT Resolution].” The position the drafting team took was to prepare a rule draft that on the 
one hand retained the basic structure of the Model Rule while including additional substantive 
provisions from the BOT Resolution. 

Model Rule Structure. By retaining the basic structure of the Model Rule we mean that the rule 
separates the kinds of services that are contemplated under the rule.  For example, paragraph 
(a) sets forth the preferred services to be provided: directly provision of legal services to indigent 
individuals or to organizations that provide legal services to indigent individuals.  Paragraph (b) 
identifies other services, including “low bono” services, that could be provided in addition to the 
services listed in paragraph (a). Paragraph (c), suggests a third category, participation in 
activities intended to improve the law or legal system, or increase access to justice. The drafting 
team believes that retaining the model rule structure appropriately places emphasis on the 
direct delivery of pro bono legal services by lawyers. This same emphasis on lawyers providing 
legal services to persons in need is also found in the BOT Resolution. 
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BOT Resolution Substance. By including additional substantive provisions from the BOT 
Resolution, we mean we have incorporated the substance of provisions from the resolution. As 
can be seen from the attached “color-coded” rule draft, nearly the entire introductory clause of 
the rule is from the BOT Resolution.  Further, the language in paragraph (a) is derived from the 
resolution, as is paragraph (b)(3). In addition, paragraphs (d) through (f) are taken nearly 
verbatim from the resolution; these are the paragraphs of the BOT Resolution under which the 
Board “urges” employers, law firms and law schools to contribute to the effort of providing pro 
bono services by facilitating the ability of its lawyers and students to engage in such activities. 
The drafting team believes that it is appropriate to include in the rule these provisions, which are 
intended to create a culture of pro bono where lawyers work. 

Color-coded draft. The color-coded rule draft shows in blue the provisions that are derived from 
the BOT resolution and in red those provisions derived from the Model Rule (most of which 
were also adopted by the Board when presented with the RRC1’s proposed rule in 2010. 
Finally, those provisions in black are either common to the BOT resolution and Model Rule or 
derived from the RRC1 rule. 

Drafting Team’s Recommendation 

There was consensus among the drafting team members to recommend a proposed amended 
rule 6.1 [1-650] as set forth in the attached Draft 2.4 (1/2/2016). 

Recommendation and Proposed Commission Resolution 

Recommendation: 

That the Commission recommend that the Board of Trustees of the State Bar of California adopt 
proposed amended rule 6.1 [1-650] in the form attached to this memorandum. 

Proposed Resolution: 

RESOLVED: That the Commission for the Revision of the Rules of Professional Conduct 
recommends that the Board of Trustees adopt proposed amended rule 6.1 [1-650] in the form 
attached to this Report and Recommendation. 
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Rule 6.1 Voluntary Pro Bono Publico Service 

Every lawyer, as a matter of professional responsibility, should devote a reasonable amount of 
time to providing or enabling the direct delivery of legal services, without expectation of 
compensation other than reimbursement of expenses, to persons unable to pay. A lawyer 
should provide at least 50 hours of pro bono publico legal services per year. 

(a) A substantial majority of the 50 hours of legal services should be provided to: 

(1) indigent individuals, or  

(2) nonprofit organizations with a primary purpose of providing services to the poor 
or on behalf of the poor or disadvantaged. 

(b) A lawyer should provide any additional legal services at no fee or substantially reduced 
fee to: 

(1) persons of limited means; 

(2) individuals, groups or organizations seeking to secure or protect civil rights, civil 
liberties or public rights, or charitable, religious, civic, community, governmental 
and educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete 
the organization's economic resources or would be otherwise inappropriate; or 

(3) nonprofit organizations with a purpose of improving the law and the legal system, 
or increasing access to justice. 

(c) A lawyer may also provide additional service through participation in activities for 
improving the law, the legal system or the legal profession, particularly with the goal of 
increasing access to justice. 

(d) All law firms and governmental and corporate employers should promote and support 
the involvement of associates and partners in pro bono and other public service activities 
by counting all or a reasonable portion of their time spent on these activities, at least 50 
hours per year, toward their billable hour requirements, or by otherwise giving actual 
work credit for these activities. 

(e) All law schools should promote and encourage the participation of law professors and 
law students in pro bono activities. In addition, all law schools should require any law 
firm wishing to recruit on campus to provide a written statement of its policy, if any, 
concerning the involvement of its lawyers in public service and pro bono activities. 

(f) All lawyers and law firms should also contribute financial support to nonprofit 
organizations that provide free legal services to the poor, especially those lawyers who 
are precluded from directly rendering pro bono services. 

(g) The responsibility set forth in this Rule is not enforceable through disciplinary process. 

ATT1 - Rule Draft 2.4, Clean
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[1] Given (i) the recognized need for pro bono publico legal services for the needy and 
disadvantaged, (ii) the insufficient government funding available for the provision of those 
services; and (iii) the importance of those services to the fair administration of justice, every 
lawyer, regardless of professional prominence or professional work load, has a responsibility to 
provide legal services to those unable to pay. (Business and Professions Code § 6068(h).) In 
some years a lawyer may render greater or fewer hours than the annual standard specified, but 
during the course of his or her legal career, each lawyer should render on average per year, the 
number of hours set forth in this Rule. Services can be performed in civil matters or in criminal 
or quasi-criminal matters for which there is no government obligation to provide funds for legal 
representation. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among 
persons of limited means by providing that a substantial majority of the legal services rendered 
annually to the disadvantaged be furnished without fee or expectation of fee. Legal services 
under these paragraphs may consist of a full range of activities, including individual and class 
representation, the provision of legal advice, legislative lobbying, administrative rule making and 
the provision of free training or mentoring to those who represent persons of limited means. The 
variety of these activities should facilitate participation by government lawyers, even when 
restrictions exist on their engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify 
for participation in a qualified legal services program under Business and Professions Code 
section 6213 and those whose incomes and financial resources are slightly above the 
guidelines utilized by such programs but nevertheless, cannot afford counsel. Legal services 
can be rendered to individuals under paragraph (a)(1) or to organizations such as homeless 
shelters, battered women's centers and food pantries that serve those of limited means under 
paragraph (a)(2). The term "governmental organizations" includes, but is not limited to, public 
protection programs and sections of governmental or public sector agencies. 

[4] Because service must be provided without compensation, the intent of the lawyer to 
render free legal services is essential for the work performed to fall within the meaning of 
paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an 
anticipated fee is uncollected. However, the award of statutory attorneys' fees in a case 
originally accepted as pro bono would not disqualify such services from inclusion under this 
paragraph. Lawyers who do receive fees in such cases are encouraged to contribute an 
appropriate portion of such fees to organizations or projects that benefit persons of limited 
means. In addition, see Rule 5.4(a)(5) regarding a lawyer’s agreement to pay court awarded 
fees to a legal services organization. 

[5] While it is preferable that a lawyer fulfill his or her annual responsibility to perform pro 
bono services through activities described in paragraphs (a)(1) and (2), the lawyer’s 
commitment can also be met in a variety of ways as set forth in paragraphs (b) and (c). 
Constitutional, statutory or regulatory restrictions may prohibit or impede government and public 
sector lawyers from performing the pro bono services outlined in paragraphs (a) and (b). 
Accordingly, where those restrictions apply, government and public sector lawyers may fulfill 
their pro bono responsibility by performing services outlined in paragraph (c). 

Comment 

ATT1 - Rule Draft 2.4, Clean
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Rule 6.1 Voluntary Pro Bono Publico Service 

Every lawyer, as a matter of professional responsibility, should  providedevote a reasonable 
amount of time to providing or enabling the direct delivery of legal services to those , without 
expectation of compensation other than reimbursement of expenses, to persons unable to pay. 
A lawyer should aspire to provide or enable the direct delivery of at least 50 hours of pro bono 
publico legal services per year.  In fulfilling this responsibility, the lawyer should: 

(a) provide aA substantial majority of the 50 hours of legal services without expectation of 
compensation other than reimbursement of expenses should be provided to: 

(1) persons of limited means indigent individuals, or 

(2) charitable, religious, civic, community, governmental and educational organizations 
in matters that are designed primarily to address the needs of persons of limited 
means; and nonprofit organizations with a primary purpose of providing services 
to the poor or on behalf of the poor or disadvantaged. 

(b) A lawyer should provide any additional services through: 
(1) delivery of legal services at no fee or substantially reduced fee to: 

(1) persons of limited means; 

(2) individuals, groups or organizations seeking to secure or protect civil rights, civil 
liberties or public rights, or charitable, religious, civic, community, governmental 
and educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete 
the organization's economic resources or would be otherwise inappropriate; or 

(2) delivery of legal services at a substantially reduced fee to persons of limited 
means; or 

(3) nonprofit organizations with a purpose of improving the law and the legal system, 
or increasing access to justice. 

(3c) A lawyer may also provide additional service through participation in activities for 
improving the law, the legal system or the legal profession, particularly with the goal of 
increasing access to justice. 

In addition, a lawyer should voluntarily contribute financial support to organizations that 
provide legal services to persons of limited means. 

(d) All law firms and governmental and corporate employers should promote and support 
the involvement of associates and partners in pro bono and other public service activities 
by counting all or a reasonable portion of their time spent on these activities, at least 50 
hours per year, toward their billable hour requirements, or by otherwise giving actual 
work credit for these activities. 

(e) All law schools should promote and encourage the participation of law professors and 
law students in pro bono activities. In addition, all law schools should require any law 
firm wishing to recruit on campus to provide a written statement of its policy, if any, 
concerning the involvement of its lawyers in public service and pro bono activities. 

ATT2 - Rule Draft 2.4,
Color-coded to show derivation of the provisions
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(f) All lawyers and law firms should also contribute financial support to nonprofit 
organizations that provide free legal services to the poor, especially those lawyers who 
are precluded from directly rendering pro bono services. 

(cg) The responsibility set forth in this Rule is not enforceable through disciplinary process. 

Comment 

[1] EveryGiven (i) the recognized need for pro bono publico legal services for the needy and 
disadvantaged, (ii) the insufficient government funding available for the provision of those 
services; and (iii) the importance of those services to the fair administration of justice, every 
lawyer, regardless of professional prominence or professional work load, has a responsibility to 
provide legal services to those unable to pay, and personal involvement in the problems of the 
disadvantaged can be one of the most rewarding experiences in the life of a lawyer.. (Business 
and Professions Code § 6068(h).) In some years a lawyer may render greater or fewer hours 
than the annual standard specified, but during the course of his or her legal career, each lawyer 
should render on average per year, the number of hours set forth in this Rule. Services can be 
performed in civil matters or in criminal or quasi-criminal matters for which there is no 
government obligation to provide funds for legal representation, such as post-conviction death 
penalty appeal cases. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among 
persons of limited means by providing that a substantial majority of the legal services rendered 
annually to the disadvantaged be furnished without fee or expectation of fee. Legal services 
under these paragraphs may consist of a full range of activities, including individual and class 
representation, the provision of legal advice, legislative lobbying, administrative rule making and 
the provision of free training or mentoring to those who represent persons of limited means. The 
variety of these activities should facilitate participation by government lawyers, even when 
restrictions exist on their engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify 
for participation in a qualified legal services program under Business and Professions Code 
section 6213 and those whose incomes and financial resources are slightly above the 
guidelines utilized by such programs but nevertheless, cannot afford counsel. Legal services 
can be rendered to individuals under paragraph (a)(1) or to organizations such as homeless 
shelters, battered women's centers and food pantries that serve those of limited means under 
paragraph (a)(2). The term "governmental organizations" includes, but is not limited to, public 
protection programs and sections of governmental or public sector agencies. 

[4] Because service must be provided without compensation, the intent of the lawyer to 
render free legal services is essential for the work performed to fall within the meaning of 
paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an 
anticipated fee is uncollected. However, but the award of statutory attorneys' fees in a case 
originally accepted as pro bono would not disqualify such services from inclusion under this 
sectionparagraph. Lawyers who do receive fees in such cases are encouraged to contribute an 
appropriate portion of such fees to organizations or projects that benefit persons of limited 
means. In addition, see Rule 5.4(a)(5) regarding a lawyer’s agreement to pay court awarded 
fees to a legal services organization. 

ATT2 - Rule Draft 2.4,
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[5] While it is preferable that a lawyer fulfill his or her annual responsibility to perform pro 
bono services through activities described in paragraphs (a)(1) and (2), the lawyer’s 
commitment can also be met in a variety of ways as set forth in paragraphparagraphs (b) and 
(c). Constitutional, statutory or regulatory restrictions may prohibit or impede government and 
public sector lawyers from performing the pro bono services outlined in paragraphs (a)(1) and 
(2b). Accordingly, where those restrictions apply, government and public sector lawyers may 
fulfill their pro bono responsibility by performing services outlined in paragraph (bc). 

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those whose 
incomes and financial resources place them above limited means.  It also permits the pro bono 
lawyer to accept a substantially reduced fee for services.  Examples of the types of issues that 
may be addressed under this paragraph include First Amendment claims, Title VII claims, 
claims under the California Fair Employment and Housing Act, and environmental protection 
claims.  Additionally, a wide range of organizations may be represented, including social 
service, medical research, cultural and religious groups. 

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee 
for furnishing legal services to persons of limited means.  Acceptance of court appointments in 
which the fee is substantially below a lawyer's usual rate is encouraged under this section. 

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the 
law, the legal system or the legal profession, particularly those designed to increase access to 
justice.  Serving on bar association committees, serving on boards of pro bono or legal services 
programs, taking part in Law Day activities, acting as a continuing legal education instructor, a 
mediator or an arbitrator and engaging in legislative lobbying to improve the law, the legal 
system or the profession, particularly with the goal of increasing access to justice, are a few 
examples of the many activities that fall within this paragraph. 
[9] Because the provision of pro bono services is a professional responsibility, it is the 
individual ethical commitment of each lawyer.  Nevertheless, there may be times when it is not 
feasible for a lawyer to engage in pro bono services.  At such times a lawyer may discharge the 
pro bono responsibility by providing financial support to organizations providing free legal 
services to persons of limited means.  Such financial support should be reasonably equivalent 
to the value of the hours of service that would have otherwise been provided.   In addition, at 
times it may be more feasible to satisfy the pro bono responsibility collectively, as by a firm's 
aggregate pro bono activities. 
[10] Because the efforts of individual lawyers are not enough to meet the need for free legal 
services that exists among persons of limited means, the government and the profession have 
instituted additional programs to provide those services.  Every lawyer should financially support 
such programs, in addition to either providing direct pro bono services or making financial 
contributions when pro bono service is not feasible. 
[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to provide 
the pro bono legal services called for by this Rule. 

ATT2 - Rule Draft 2.4,
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Rule 6.1 Voluntary Pro Bono Publico Service 

Every lawyer, as a matter of professional responsibility, should devote a reasonable amount of 
time to providing or enabling the direct delivery of legal services, without expectation of 
compensation other than reimbursement of expenses, to persons unable to pay. A lawyer 
should provide at least 50 hours of pro bono publico legal services per year. 

(a) A substantial majority of the 50 hours of legal services should be provided to: 

(1) indigent individuals, or  

(2) nonprofit organizations with a primary purpose of providing services to the poor 
or on behalf of the poor or disadvantaged. 

(b) A lawyer should provide any additional legal services at no fee or substantially reduced 
fee to: 

(1) persons of limited means; 

(2) individuals, groups or organizations seeking to secure or protect civil rights, civil 
liberties or public rights, or charitable, religious, civic, community, governmental 
and educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete 
the organization's economic resources or would be otherwise inappropriate; or 

(3) nonprofit organizations with a purpose of improving the law and the legal system, 
or increasing access to justice. 

(c) A lawyer may also provide additional service through participation in activities for 
improving the law, the legal system or the legal profession, particularly with the goal of 
increasing access to justice. 

(d) All law firms and governmental and corporate employers should promote and support 
the involvement of associates and partners in pro bono and other public service activities 
by counting all or a reasonable portion of their time spent on these activities, at least 50 
hours per year, toward their billable hour requirements, or by otherwise giving actual 
work credit for these activities. 

(e) All law schools should promote and encourage the participation of law professors and 
law students in pro bono activities. In addition, all law schools should require any law 
firm wishing to recruit on campus to provide a written statement of its policy, if any, 
concerning the involvement of its lawyers in public service and pro bono activities. 

(f) All lawyers and law firms should also contribute financial support to nonprofit 
organizations that provide free legal services to the poor, especially those lawyers who 
are precluded from directly rendering pro bono services. 

(g) The responsibility set forth in this Rule is not enforceable through disciplinary process. 

ATT3 - Rule Draft 2.4, redline, compared to Draft 1.1,
the draft for the October 23, 2015 meeting
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[1] Given (i) the recognized need for pro bono publico legal services for the needy and 
disadvantaged, (ii) the insufficient government funding available for the provision of those 
services; and (iii) the importance of those services to the fair administration of justice, every 
lawyer, regardless of professional prominence or professional work load, has a responsibility to 
provide legal services to those unable to pay. (Business and Professions Code § 6068(h).) In 
some years a lawyer may render greater or fewer hours than the annual standard specified, but 
during the course of his or her legal career, each lawyer should render on average per year, the 
number of hours set forth in this Rule. Services can be performed in civil matters or in criminal 
or quasi-criminal matters for which there is no government obligation to provide funds for legal 
representation. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among 
persons of limited means by providing that a substantial majority of the legal services rendered 
annually to the disadvantaged be furnished without fee or expectation of fee. Legal services 
under these paragraphs may consist of a full range of activities, including individual and class 
representation, the provision of legal advice, legislative lobbying, administrative rule making and 
the provision of free training or mentoring to those who represent persons of limited means. The 
variety of these activities should facilitate participation by government lawyers, even when 
restrictions exist on their engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify 
for participation in a qualified legal services program under Business and Professions Code 
section 6213 and those whose incomes and financial resources are slightly above the 
guidelines utilized by such programs but nevertheless, cannot afford counsel. Legal services 
can be rendered to individuals under paragraph (a)(1) or to organizations such as homeless 
shelters, battered women's centers and food pantries that serve those of limited means under 
paragraph (a)(2). The term "governmental organizations" includes, but is not limited to, public 
protection programs and sections of governmental or public sector agencies. 

[4] Because service must be provided without compensation, the intent of the lawyer to 
render free legal services is essential for the work performed to fall within the meaning of 
paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an 
anticipated fee is uncollected. However, the award of statutory attorneys' fees in a case 
originally accepted as pro bono would not disqualify such services from inclusion under this 
paragraph. Lawyers who do receive fees in such cases are encouraged to contribute an 
appropriate portion of such fees to organizations or projects that benefit persons of limited 
means. In addition, see Rule 5.4(a)(5) regarding a lawyer’s agreement to pay court awarded 
fees to a legal services organization. 

[5] While it is preferable that a lawyer fulfill his or her annual responsibility to perform pro 
bono services through activities described in paragraphs (a)(1) and (2), the lawyer’s 
commitment can also be met in a variety of ways as set forth in paragraphs (b) and (c). 
Constitutional, statutory or regulatory restrictions may prohibit or impede government and public 
sector lawyers from performing the pro bono services outlined in paragraphs (a) and (b). 
Accordingly, where those restrictions apply, government and public sector lawyers may fulfill 
their pro bono responsibility by performing services outlined in paragraph (c). 

ATT3 - Rule Draft 2.4, redline, compared to Draft 1.1,
the draft for the October 23, 2015 meeting
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Pro Bono Resolution 
(Adopted by the Board of Governors of the State Bar of California 

at its December 9, 1989 Meeting and amended at its June 22, 2002 Meeting) 

RESOLVED that the Board hereby adopts the following resolution and urges local bar associations to 
adopt similar resolutions: 

WHEREAS, there is an increasingly dire need for pro bono legal services for the needy and 
disadvantaged; and 

WHEREAS, the federal, state and local governments are not providing sufficient funds for the delivery of 
legal services to the poor and disadvantaged; and 

WHEREAS, lawyers should ensure that all members of the public have equal redress to the courts for 
resolution of their disputes and access to lawyers when legal services are necessary; and 

WHEREAS, the Chief Justice of the California Supreme Court, the Judicial Council of California and 
Judicial Officers throughout California have consistently emphasized the pro bono responsibility of 
lawyers and its importance to the fair and efficient administration of justice; and 

WHEREAS, California Business and Professions Code Section 6068(h) establishes that it is the duty of a 
lawyer “Never to reject, for any consideration personal to himself or herself, the cause of the defenseless 
or the oppressed”; now, therefore, it is 

RESOLVED that the Board of Governors of the State Bar of California: 

(1) Urges all attorneys to devote a reasonable amount of time, at least 50 hours per year, 
to provide or enable the direct delivery of legal services, without expectation of 
compensation other than reimbursement of expenses, to indigent individuals, or to not-
for-profit organizations with a primary purpose of providing services to the poor or on 
behalf of the poor or disadvantaged, not-for-profit organizations with a purpose of 
improving the law and the legal system, or increasing access to justice; 

(2) Urges all law firms and governmental and corporate employers to promote and 
support the involvement of associates and partners in pro bono and other public service 
activities by counting all or a reasonable portion of their time spent on these activities, at 
least 50 hours per year, toward their billable hour requirements, or by otherwise giving 
actual work credit for these activities; 

(3) Urges all law schools to promote and encourage the participation of law students in 
pro bono activities, including requiring any law firm wishing to recruit on campus to 
provide a written statement of its policy, if any, concerning the involvement of its 
attorneys in public service and pro bono activities; and 

(4) Urges all attorneys and law firms to contribute financial support to not-for-profit 
organizations that provide free legal services to the poor, especially those attorneys who 
are precluded from directly rendering pro bono services. 

ATT4 - State Bar Pro Bono Resolution
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 Concepts Recommended (Pros and Cons): Recommend adoption of versions of Model D.
Rules 6.1, 6.3, and 6.4

1. Proposed Rule 6.1.

Introduction: Proposed Rule 6.1, which encourages lawyers to provide or enable the
direct delivery of pro bono publico services to persons of limited means, tracks Model
Rule 6.1, except that it incorporates language from the Board of Governors Pro Bono
Resolution (2002) (“Board Resolution,” attached) and includes specific references to
California statutory law.
o Pros: This rule is critical for addressing California’s access to justice crisis and, in the

first Commission, had the strong support of the legal services community.  This rule is
consistent with existing California law (Bus. & Prof. Code §§ 6068(h) and 6072 -
6073) and the Board of Trustee’s Pro Bono Resolution.  Although it is admittedly
aspirational, it is not a rule that purports to be a disciplinary standard.  One could
narrowly construe the Commission’s charter as rejecting only those aspirational rules
that create a misleading impression that they are disciplinary. This proposed rule
does not mislead.  It appeals to a lawyer’s sense of professional obligation without the
façade of a disciplinary intent.

o Cons: By its terms, this rule is not a lawyer disciplinary standard.  Aspirational
provisions are not appropriate for the California rules given the Commission’s charter.
In addition, depending on one’s perspective, the concept of “pro bono” described in the
rule might be criticized as both under-inclusive (e.g., community and civic activities
unrelated to the legal profession are not recognized) or over-inclusive (e.g., true pro
bono should be limited to direct delivery of legal services to persons of limited means
and should not include participation in activities to improve the law).

2. Proposed Rule 6.1 – Move Comment [12] of Model Rule 6.1 into the rule text as a new
paragraph (c). 
o Pros: This change to the Model Rule version of 6.1 helps assure that lawyers, judges,

and the public will know that the Rule is not intended to be a disciplinary standard.
This change also is consistent with the objective of avoiding commentary that might
contradict the terms of a rule.

ATT5 - Excerpt of III.D. Rule 1-650 [6.5] -  
Report & Recommendation - DFT1.3 (10-05-15)
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o Cons: Making the non-disciplinary nature of this rule more prominent might dilute the
intended effect of the rule in encouraging pro bono activity.

The following is a clean version of proposed Rule 6.1 
Rule 6.1 Voluntary Pro Bono Publico Service 

Every lawyer, as a matter of professional responsibility, should provide legal services to 
those unable to pay.  A lawyer should aspire to provide or enable the direct delivery of at 
least 50 hours of pro bono publico legal services per year.  In fulfilling this responsibility, 
the lawyer should: 

(a) provide a substantial majority of the 50 hours of legal services without expectation of 
compensation other than reimbursement of expenses to: 

(1) persons of limited means or 

(2) charitable, religious, civic, community, governmental and educational organizations 
in matters that are designed primarily to address the needs of persons of limited 
means; and 

(b) provide any additional services through: 

(1) delivery of legal services at no fee or substantially reduced fee to individuals, 
groups or organizations seeking to secure or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, community, governmental and 
educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete the 
organization's economic resources or would be otherwise inappropriate; 

(2) delivery of legal services at a substantially reduced fee to persons of limited 
means; or 

(3) participation in activities for improving the law, the legal system or the legal 
profession, particularly with the goal of increasing access to justice. 

In addition, a lawyer should voluntarily contribute financial support to organizations that 
provide legal services to persons of limited means.  

(c) The responsibility set forth in this Rule is not enforceable through disciplinary process. 

Comment 

[1] Every lawyer, regardless of professional prominence or professional work load, has a 
responsibility to provide legal services to those unable to pay, and personal involvement in 

ATT5 - Excerpt of III.D. Rule 1-650 [6.5] -  
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the problems of the disadvantaged can be one of the most rewarding experiences in the 
life of a lawyer.  In some years a lawyer may render greater or fewer hours than the annual 
standard specified, but during the course of his or her legal career, each lawyer should 
render on average per year, the number of hours set forth in this Rule.  Services can be 
performed in civil matters or in criminal or quasi-criminal matters for which there is no 
government obligation to provide funds for legal representation, such as post-conviction 
death penalty appeal cases. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists 
among persons of limited means by providing that a substantial majority of the legal 
services rendered annually to the disadvantaged be furnished without fee or expectation 
of fee.  Legal services under these paragraphs consist of a full range of activities, 
including individual and class representation, the provision of legal advice, legislative 
lobbying, administrative rule making and the provision of free training or mentoring to 
those who represent persons of limited means.  The variety of these activities should 
facilitate participation by government lawyers, even when restrictions exist on their 
engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who 
qualify for participation in a qualified legal services program under Business and 
Professions Code section 6213  and those whose incomes and financial resources are 
slightly above the guidelines utilized by such programs but nevertheless, cannot afford 
counsel.  Legal services can be rendered to individuals under paragraph (a)(1) or to 
organizations such as homeless shelters, battered women's centers and food pantries 
that serve those of limited means under paragraph (a)(2).  The term "governmental 
organizations" includes, but is not limited to, public protection programs and sections of 
governmental or public sector agencies. 

[4] Because service must be provided without compensation, the intent of the lawyer to 
render free legal services is essential for the work performed to fall within the meaning of 
paragraphs (a)(1) and (2).  Accordingly, services rendered cannot be considered pro 
bono if an anticipated fee is uncollected, but the award of statutory attorneys' fees in a 
case originally accepted as pro bono would not disqualify such services from inclusion 
under this section.  Lawyers who do receive fees in such cases are encouraged to 
contribute an appropriate portion of such fees to organizations or projects that benefit 
persons of limited means. In addition, see Rule 5.4(a)(5) regarding a lawyer’s agreement 
to pay court awarded fees to a legal services organization. 

[5] While it is preferable that a lawyer fulfill his or her annual responsibility to perform pro 
bono services through activities described in paragraphs (a)(1) and (2), the lawyer’s 
commitment can be met in a variety of ways as set forth in paragraph (b).  Constitutional, 
statutory or regulatory restrictions may prohibit or impede government and public sector 
lawyers from performing the pro bono services outlined in paragraphs (a)(1) and (2).  

ATT5 - Excerpt of III.D. Rule 1-650 [6.5] -  
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Accordingly, where those restrictions apply, government and public sector lawyers may 
fulfill their pro bono responsibility by performing services outlined in paragraph (b). 

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those 
whose incomes and financial resources place them above limited means.  It also permits 
the pro bono lawyer to accept a substantially reduced fee for services.  Examples of the 
types of issues that may be addressed under this paragraph include First Amendment 
claims, Title VII claims, claims under the California Fair Employment and Housing Act, 
and environmental protection claims.  Additionally, a wide range of organizations may be 
represented, including social service, medical research, cultural and religious groups. 

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest 
fee for furnishing legal services to persons of limited means.  Acceptance of court 
appointments in which the fee is substantially below a lawyer's usual rate is encouraged 
under this section. 

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve 
the law, the legal system or the legal profession, particularly those designed to increase 
access to justice.  Serving on bar association committees, serving on boards of pro bono 
or legal services programs, taking part in Law Day activities, acting as a continuing legal 
education instructor, a mediator or an arbitrator and engaging in legislative lobbying to 
improve the law, the legal system or the profession, particularly with the goal of 
increasing access to justice, are a few examples of the many activities that fall within this 
paragraph. 

[9] Because the provision of pro bono services is a professional responsibility, it is the 
individual ethical commitment of each lawyer.  Nevertheless, there may be times when it 
is not feasible for a lawyer to engage in pro bono services.  At such times a lawyer may 
discharge the pro bono responsibility by providing financial support to organizations 
providing free legal services to persons of limited means.  Such financial support should 
be reasonably equivalent to the value of the hours of service that would have otherwise 
been provided.   In addition, at times it may be more feasible to satisfy the pro bono 
responsibility collectively, as by a firm's aggregate pro bono activities. 

[10] Because the efforts of individual lawyers are not enough to meet the need for free 
legal services that exists among persons of limited means, the government and the 
profession have instituted additional programs to provide those services.  Every lawyer 
should financially support such programs, in addition to either providing direct pro bono 
services or making financial contributions when pro bono service is not feasible. 

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to 
provide the pro bono legal services called for by this Rule. 

ATT5 - Excerpt of III.D. Rule 1-650 [6.5] -  
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The following is a redline version of proposed Rule 6.1 to ABA Model Rule 6.1 

Rule 6.1 Voluntary Pro Bono Publico Service 

Every lawyer has a, as a matter of professional responsibility to, should provide legal 
services to those unable to pay.  A lawyer should aspire to renderprovide or enable the 
direct delivery of at least (50) hours of pro bono publico legal services per year.  In fulfilling 
this responsibility, the lawyer should: 

(a) provide a substantial majority of the (50) hours of legal services without fee or 
expectation of feecompensation other than reimbursement of expenses to: 

(1) persons of limited means or 

(2) charitable, religious, civic, community, governmental and educational organizations 
in matters that are designed primarily to address the needs of persons of limited 
means; and 

(b) provide any additional services through: 

(1) delivery of legal services at no fee or substantially reduced fee to individuals, 
groups or organizations seeking to secure or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, community, governmental and 
educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete the 
organization's economic resources or would be otherwise inappropriate; 

(2) delivery of legal services at a substantially reduced fee to persons of limited 
means; or 

(3) participation in activities for improving the law, the legal system or the legal 
profession, particularly with the goal of increasing access to justice. 

In addition, a lawyer should voluntarily contribute financial support to organizations that 
provide legal services to persons of limited means.

(c) The responsibility set forth in this Rule is not enforceable through disciplinary process. 

Comment 

[1] Every lawyer, regardless of professional prominence or professional work load, has a 
responsibility to provide legal services to those unable to pay, and personal involvement in 
the problems of the disadvantaged can be one of the most rewarding experiences in the 
life of a lawyer. The American Bar Association urges all lawyers to provide a minimum of 
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50 hours of pro bono services annually. States, however, may decide to choose a higher 
or lower number of hours of annual service (which may be expressed as a percentage of 
a lawyer's professional time) depending upon local needs and local conditions. It is 
recognized that In some years a lawyer may render greater or fewer hours than the 
annual standard specified, but during the course of his or her legal career, each lawyer 
should render on average per year, the number of hours set forth in this Rule.  Services 
can be performed in civil matters or in criminal or quasi-criminal matters for which there 
is no government obligation to provide funds for legal representation, such as post-
conviction death penalty appeal cases. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists 
among persons of limited means by providing that a substantial majority of the legal 
services rendered annually to the disadvantaged be furnished without fee or expectation 
of fee.  Legal services under these paragraphs consist of a full range of activities, 
including individual and class representation, the provision of legal advice, legislative 
lobbying, administrative rule making and the provision of free training or mentoring to 
those who represent persons of limited means.  The variety of these activities should 
facilitate participation by government lawyers, even when restrictions exist on their 
engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who 
qualify for participation in programs funded by thea qualified legal services 
Corporationprogram under Business and Professions Code section 6213  and those 
whose incomes and financial resources are slightly above the guidelines utilized by such 
programs but nevertheless, cannot afford counsel.  Legal services can be rendered to 
individuals under paragraph (a)(1) or to organizations such as homeless shelters, 
battered women's centers and food pantries that serve those of limited means under 
paragraph (a)(2).  The term "governmental organizations" includes, but is not limited to, 
public protection programs and sections of governmental or public sector agencies. 

[4] Because service must be provided without fee or expectation of feecompensation, 
the intent of the lawyer to render free legal services is essential for the work performed 
to fall within the meaning of paragraphs (a)(1) and (2).  Accordingly, services rendered 
cannot be considered pro bono if an anticipated fee is uncollected, but the award of 
statutory attorneys' fees in a case originally accepted as pro bono would not disqualify 
such services from inclusion under this section.  Lawyers who do receive fees in such 
cases are encouraged to contribute an appropriate portion of such fees to organizations 
or projects that benefit persons of limited means. In addition, see Rule 5.4(a)(5) 
regarding a lawyer’s agreement to pay court awarded fees to a legal services 
organization. 

[5] While it is possible forpreferable that a lawyer to fulfill thehis or her annual 
responsibility to perform pro bono services exclusively through activities described in 
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paragraphs (a)(1) and (2), to the extent that any hours of service remained unfulfilled, 
the remaininglawyer’s commitment can be met in a variety of ways as set forth in 
paragraph (b).  Constitutional, statutory or regulatory restrictions may prohibit or impede 
government and public sector lawyers and judges from performing the pro bono services 
outlined in paragraphs (a)(1) and (2).  Accordingly, where those restrictions apply, 
government and public sector lawyers and judges may fulfill their pro bono responsibility 
by performing services outlined in paragraph (b). 

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those 
whose incomes and financial resources place them above limited means.  It also permits 
the pro bono lawyer to accept a substantially reduced fee for services.  Examples of the 
types of issues that may be addressed under this paragraph include First Amendment 
claims, Title VII claims, claims under the California Fair Employment and Housing Act, 
and environmental protection claims.  Additionally, a wide range of organizations may be 
represented, including social service, medical research, cultural and religious groups. 

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest 
fee for furnishing legal services to persons of limited means. Participation in judicare 
programs and Acceptance of court appointments in which the fee is substantially below a 
lawyer's usual rate areis encouraged under this section. 

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve 
the law, the legal system or the legal profession, particularly those designed to increase 
access to justice.  Serving on bar association committees, serving on boards of pro bono 
or legal services programs, taking part in Law Day activities, acting as a continuing legal 
education instructor, a mediator or an arbitrator and engaging in legislative lobbying to 
improve the law, the legal system or the profession, particularly with the goal of 
increasing access to justice, are a few examples of the many activities that fall within this 
paragraph. 

[9] Because the provision of pro bono services is a professional responsibility, it is the 
individual ethical commitment of each lawyer.  Nevertheless, there may be times when it 
is not feasible for a lawyer to engage in pro bono services.  At such times a lawyer may 
discharge the pro bono responsibility by providing financial support to organizations 
providing free legal services to persons of limited means.  Such financial support should 
be reasonably equivalent to the value of the hours of service that would have otherwise 
been provided.   In addition, at times it may be more feasible to satisfy the pro bono 
responsibility collectively, as by a firm's aggregate pro bono activities. 

[10] Because the efforts of individual lawyers are not enough to meet the need for free 
legal services that exists among persons of limited means, the government and the 
profession have instituted additional programs to provide those services.  Every lawyer 
should financially support such programs, in addition to either providing direct pro bono 
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services or making financial contributions when pro bono service is not feasible. 

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to 
provide the pro bono legal services called for by this Rule. 

[12]  The responsibility set forth in this Rule is not intended to be enforced through 
disciplinary process. 

o Variations in other jurisdictions. Nearly every jurisdiction has adopted some version
of Model Rule 6.1.  There is a wide range of variation in their adoption of Model Rule
6.1, with some retaining the 1983 version, some adopting the 2002 version, and
others implementing unique provisions, ranging from D.C.’s relatively short rule to
Florida’s rule, which establishes an elaborate pro bono framework.  As of 2013, 7
states have mandatory pro bono reporting (Florida, Hawaii, Illinois, Maryland,
Mississippi, Nevada, and New Mexico); 8 states have formally rejected mandatory
pro bono reporting (Colorado, Indiana, Massachusetts, Minnesota, New York,
Pennsylvania, Tennessee, and Utah); 11 states encourage voluntary pro bono
reporting (Arizona, Georgia, Kentucky, Louisiana, Missouri, Montana, New Mexico,
Oregon, Texas, Utah, and Washington); and 2 states were actively considering
voluntary pro bono reporting (Michigan and Vermont). Moreover, as of January 1, 2015,
New York will require all applicants to the New York State Bar (except those applying for
admission by motion) to show that they have completed at least 50 hours of law-related
pro bono service as a condition of bar admission. California has no comparable rule.
See: http://apps.americanbar.org/legalservices/probono/reporting.html.
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Rule 5-110 [3.8] Special Responsibilities of a Prosecutor 
 
The prosecutor in a criminal case shall:  
 
(A) Refrain from prosecutingNot institute or continue to prosecute a charge that the 

prosecutor knows is not supported by probable cause; 
 
(B) Make reasonable efforts to assure that the accused has been advised of the right to, and 

the procedure for obtaining, counsel and has been given reasonable opportunity to 
obtain counsel; 

 
(C) Not seek to obtain from an unrepresented accused a waiver of important pretrial rights 

unless the tribunal has approved the appearance of the accused in propria persona; 
 
(D) Make timely disclosure to the defense of all evidence or information known to the 

prosecutor that the prosecutor knows or reasonably should know tends to negate the 
guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose 
to the defense all unprivileged mitigating information known to the prosecutor, that the 
prosecutor knows or reasonably should know mitigates the sentence,1 except when the 
prosecutor is relieved of this responsibility by a protective order of the tribunal; 

 
(E) Not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence 

about a past or present client unless the prosecutor reasonably believes: 
 

(1) The information sought is not protected from disclosure by any applicable 
privilege or work product protection; 

 
(2) The evidence sought is essential to the successful completion of an ongoing 

investigation or prosecution; and 
 
(3) There is no other feasible alternative to obtain the information; 

 
(F) Exercise reasonable care to prevent persons under the supervision or direction of the 

prosecutor, including investigators, law enforcement personnel, employees or other 
persons assisting or associated with the prosecutor in a criminal case from making an 
extrajudicial statement that the prosecutor would be prohibited from making under  
rule 5-120. 

 
(G) When a prosecutor knows of new, credible and material evidence creating a reasonable 

likelihood that a convicted defendant did not commit an offense of which the defendant 
was convicted, the prosecutor shall: 

 

                                                
1  At 3/31/16 meeting session, RRC2 consensus to substitute “the sentence” for “punishment.” 
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(1) Promptly disclose that evidence to an appropriate court or authority, and 
 
(2) If the conviction was obtained in the prosecutor’s jurisdiction,  
 

(a) Promptly disclose that evidence to the defendant unless a court 
authorizes delay, and 

 
(b) Undertake further investigation, or make reasonable efforts to cause an 

investigation, to determine whether the defendant was convicted of an 
offense that the defendant did not commit. 

 
(H) When a prosecutor knows of clear and convincing evidence establishing that a 

defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant 
did not commit, the prosecutor shall seek to remedy the conviction. 

 
Discussion 
 
[1] A prosecutor has the responsibility of a minister of justice and not simply that of an 
advocate.  This responsibility carries with it specific obligations to see that the defendant is 
accorded procedural justice, that guiltyguilt is decided upon the basis of sufficient evidence, and 
that special precautions are taken to prevent and to rectify the conviction of innocent persons. 
This Rule is intended to achieve those results. All lawyers in government service remain bound 
by rules 3-200 and 5-220. 
 
[2] Paragraph (C) does not forbid the lawful questioning of an uncharged suspect who 
has knowingly waived the right to counsel and the right to remain silent.  Paragraph (C) also 
does not forbid prosecutors from seeking from an unrepresented accused a reasonable 
waiver of time for initial appearance or preliminary hearing as a means of facilitating the 
accused’s voluntary cooperation in an ongoing law enforcement investigation.  
 
[3] The disclosure obligations in paragraph (D) include exculpatory and impeachment 
material relevant to guilt or punishment and are not limited to evidence or information that is 
material as defined by Brady v. Maryland (1963) 373 U.S. 83 [83 S.Ct. 1194] and its 
progeny.  Although rule 5-110 does not incorporate the Brady standard of materiality, it is not 
intended to require cumulative disclosures of information or the disclosure of information that is 
protected from disclosure by federal or California laws and rules, as interpreted by cases law or 
court orders.  A disclosure’s timeliness will vary with the circumstances, and rule 5-110 is not 
intended to impose timing requirements different from those established by statutes, procedural 
rules, court orders, and case law interpreting those authorities and the California and federal 
constitutions.  
 
[3A]  The exception in paragraph (D) recognizes that a prosecutor may seek an appropriate 
protective order from the tribunal if disclosure of information to the defense could result in 
substantial harm to an individual or to the public interest. 
 
[4] Paragraph (F) supplements rule 5-120, which prohibits extrajudicial statements that have 
a substantial likelihood of prejudicing an adjudicatory proceeding. Paragraph (F) is not intended 
to restrict the statements which a prosecutor may make which comply with rule 5-120(B) or 5- 
120(C). 
 
[5] Prosecutors have a duty to supervise the work of subordinate lawyers and nonlawyer 
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employees or agents. (See rule 3-110, Discussion.) Ordinarily, the reasonable care standard of 
paragraph (F) will be satisfied if the prosecutor issues the appropriate cautions to law- 
enforcement personnel and other relevant individuals. 
 
[6] When a prosecutor knows of new, credible and material evidence creating a reasonable 
likelihood that a person outside the prosecutor’s jurisdiction was convicted of a crime that the 
person did not commit, paragraph (G) requires prompt disclosure to the court or other 
appropriate authority, such as the chief prosecutor of the jurisdiction where the conviction 
occurred. If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (G) requires 
the prosecutor to examine the evidence and undertake further investigation to determine 
whether the defendant is in fact innocent or make reasonable efforts to cause another 
appropriate authority to undertake the necessary investigation, and to promptly disclose the 
evidence to the court and, absent court authorized delay, to the defendant. Disclosure to a 
represented defendant must be made through the defendant’s counsel, and, in the case of an 
unrepresented defendant, would ordinarily be accompanied by a request to a court for the 
appointment of counsel to assist the defendant in taking such legal measures as may be 
appropriate. (See rule 2-100.) 
 
[7] Under paragraph (H), once the prosecutor knows of clear and convincing evidence 
that the defendant was convicted of an offense that the defendant did not commit, the 
prosecutor must seek to remedy the conviction. Depending upon the circumstances, steps to 
remedy the conviction could include disclosure of the evidence to the defendant, requesting that 
the court appoint counsel for an unrepresented indigent defendant and, where appropriate, 
notifying the court that the prosecutor has knowledge that the defendant did not commit the 
offense of which the defendant was convicted. 
 
[8]2 A prosecutor’s independent judgment, made in good faith, that the new evidence is not 
of such nature as to trigger the obligations of sections (G) and (H), though subsequently 
determined to have been erroneous, does not constitute a violation of rule 5-110. 
 
 

                                                
2  At the 4/1/2016 meeting session, a motion to add paragraph (d) to the safe harbor comment, 
Comment [8], was defeated by a vote of 4-11-0. The provision would have provided: 

[8] A prosecutor’s determination that evidence or information is not of such nature as to 
trigger the obligations of paragraphs (D), (G), or (H), though subsequently determined to 
have been erroneous, does not constitute a violation of this Rule, if the original 
determination was made in good faith based on all information known to the prosecutor 
at the time. 
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[This draft was discussed at the March 31 – April 1, 2016 meeting and is subject  
to approval by the Commission at their May 6 – May 7, 2016 meeting.] 

 
Rule 1.7 Conflict of Interest: Current Clients 
 
(a) A lawyer shall not, without informed written consent from each client, represent a client if 

the representation is directly adverse to another client in the same or a separate matter. 
 
(b) A lawyer shall not, without informed written consent from each affected client, represent 

a client if there is a significant risk the lawyer’s representation of the client will be 
materially limited by the lawyer’s responsibilities to or relationships with another client, a 
former client or a third person, or the lawyer’s own interests, including when:  

 
(1) the lawyer has, or knows that another lawyer in the lawyer’s firm has, a legal, 

business, financial, professional, or personal relationship with or responsibility to 
a party or witness in the same matter; or 

 
(2) the lawyer: 
 

(i) knows the lawyer previously had a legal, business, financial, professional, 
or personal relationship with a party or witness in the same matter; and 

 
(ii) knows or reasonably should know the previous relationship will materially 

limit the lawyer’s representation; or  
 

 
(3) the lawyer has or had a legal, business, financial, professional, or personal 

relationship with another person or entity the lawyer knows or reasonably should 
know will be affected substantially by resolution of the matter; or 

 
(4) the lawyer has or had, or knows that another lawyer in the lawyer’s firm has or 

had, a legal, business, financial, or personal interest in the subject matter of the 
representation that the lawyer knows or reasonably should know will materially 
limit the lawyer’s representation; or 

 
(5) the lawyer knows or reasonably should know that there is a reasonable likelihood 

that the interests of clients being represented by the lawyer in the same matter 
will conflict. 

 
(c) A lawyer shall not represent a client in a matter in which another party's lawyer is a 

spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of the 
lawyer, or has an intimate personal relationship with the lawyer, unless the lawyer 
informs the client in writing of the relationship. 
 

(d) Representation is permitted under this Rule only if: 
 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client; 

 
(2) the representation is not prohibited by law; and 
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(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal. 

 
(e) A lawyer may seek advance informed written consent to conflicts that might arise under 

paragraphs (a) and (b) in the future.  A lawyer’s disclosures in seeking advance informed 
written consent must include:  

 
(1) the explanation of relevant circumstances and material risks required by Rule 

1.0.1(e);  
 
(2) an explanation that the lawyer is requesting the client to consent to possible 

future conflicts that would involve future facts and circumstances that cannot be 
fully known at the time the consent is requested;  

 
(3) whether the consent permits the lawyer to be adverse to the client on any matter, 

including any current or future litigation, in the future; and  
 
(4) whether there are any limits on the scope of the consent, and, if so, an 

explanation of those limits.   
 

Continued representation pursuant to advance informed written consent remains subject 
to paragraph (d).1 

 
Comment 
 
[1]  Loyalty and independent judgment are essential elements in the lawyer’s relationship to 
a client.2 The duty of undivided loyalty to a current client prohibits undertaking representation 
directly adverse to that client without that client’s informed written consent. Thus, absent 
consent, a lawyer may not act as an advocate in one matter against a person the lawyer 
represents in some other matter, even when the matters are wholly unrelated. See Flatt v. 
Superior Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d 537].  Similarly, a A directly adverse conflict 
under paragraph (a) occurs when: (i) a lawyer accepts representation of more than one client in 
a matter in which the interests of the clients actually conflict; or (ii) a lawyer, while representing 
a client, accepts in another matter the representation of a person or organization who, in the first 
matter, is directly adverse to the lawyer’s client. Similarly, direct adversity can arise when a 
lawyer cross-examines a non-party witness who is the lawyer’s client in another matter, if the 
examination is likely to harm or embarrass the witness.  On the other hand, simultaneous 
representation in unrelated matters of clients whose interests are only economically adverse, 
such as representation of competing economic enterprises in unrelated litigation, does not 
ordinarily constitute a conflict of interest and thus may not require informed written consent of 
the respective clients.   
 

                                                
1  At the 4/1/2016 meeting session, RRC2 rejected a motion to incorporate a black letter 
paragraph on advance consents by a vote of 7-8-0. 
2  At the 4/1/2016 meeting session, RRC2 consensus to add the first sentence of MR 1.7, cmt. 
[1] to proposed Comment [1]. 
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[2] Paragraph (a) does not prohibit a lawyer from representing multiple clients having 
antagonistic positions on the same legal question that has arisen in different cases, unless the 
interests of any of the clients would be adversely affected by the resolution of the legal question.  
Factors relevant in determining whether the interests of one or more of the clients would be 
adversely affected, thus requiring that the clients provide informed written consent under 
paragraph (a), include: the courts and jurisdictions where the different cases are pending, 
whether a ruling in one case would have a precedential effect on the other case, whether the 
legal question is substantive or procedural, the temporal relationship between the matters, the 
significance of the legal question to the immediate and long-term interests of the clients 
involved, and the clients' reasonable expectations in retaining the lawyer. 
 
[3] Paragraphs (a) and (b) apply to all types of legal representations, including the 
concurrent representation of multiple parties in litigation or in a single transaction or in some 
other common enterprise or legal relationship. Examples of the latter include the formation of a 
partnership for several partners or a corporation for several shareholders, the preparation of a 
pre-nuptial agreement, or joint or reciprocal wills for a husband and wife, or the resolution of an 
“uncontested” marital dissolution. If a lawyer initially represents multiple clients with the informed 
written consent as required under paragraph (b), and circumstances later develop indicating that 
direct adversity exists between the clients, the lawyer must obtain further informed written 
consent of the clients under paragraph (a). 
 
[4] In State Farm Mutual Automobile Insurance Company v. Federal Insurance Company 
(1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], the court held that subparagraph (C)(3) of 
predecessor rule 3-310 [paragraph (a)] was violated when a lawyer, retained by an insurer to 
defend one suit, and while that suit was still pending, filed a direct action against the same 
insurer in an unrelated action without securing the insurer’s consent,  Notwithstanding State 
Farm, paragraph (a) does not apply with respect to the relationship between an insurer and a 
lawyer when, in each matter, the insurer’s interest is only as an indemnity provider and not as a 
direct party to the action.3 
 
[5]  Even where there is no direct adversity, a conflict of interest requiring informed written 
consent under paragraph (b) exists if there is a significant risk that a lawyer’s ability to consider, 
recommend or carry out an appropriate course of action for the client will be materially limited as 
a result of the lawyer’s other responsibilities or interests. For example, a lawyer’s obligations to 
two or more clients in the same matter, such as several individuals seeking to form a joint 
venture, may materially limit the lawyer's ability to recommend or advocate all possible positions 
that each might take because of the lawyer's duty of loyalty to the other clients. The risk is that 
the lawyer may not be able to offer alternatives that would otherwise be available to each of the 
clients. The mere possibility of subsequent harm does not itself require disclosure and informed 
written consent. The critical questions are the likelihood that a difference in interests exists or 
will eventuate and, if it does, whether it will materially interfere with the lawyer's independent 
professional judgment in considering alternatives or foreclose courses of action that reasonably 
should be pursued on behalf of each client. 
 
[6] Other rules and laws may preclude the disclosures necessary to obtain the informed 
written consent or provide the information required to permit representation under this Rule.  

                                                
3  At the 4/1/2016 meeting session, RRC2 consensus to retain the current Discussion 
paragraph without any changes except to substitute “lawyer” for “member.” 
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(See, e.g., Business and Professions Code § 6068(e)(1) and Rule 1.6.)  If such disclosure is 
precluded, representation subject to paragraph (a), (b), or (c) of this Rule is likewise precluded.  
 
[7] Paragraph (d) imposes conditions that must be satisfied even if informed written consent 
is obtained as required by paragraphs (a) or (b) or the lawyer has informed the client in writing 
as required by paragraph (c).  There are some matters in which the conflicts are such that even 
informed written consent may not suffice to permit representation.  (See Woods v. Superior 
Court (1983) 149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 
Cal.App.3d 893 [142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50 
Cal.Rptr. 592].)  
 
[8]4 This Rule does not preclude an informed written consent to a future conflict in 
compliance with applicable case law. The effectiveness of an advanced informed written 
consent to future conflicts is generally determined by the extent to which the client reasonably 
understands the material risks that the consent entails. The more comprehensive the 
explanation of the types of future representations that might arise and the actual and reasonably 
foreseeable adverse consequences to the client of those representations, the greater the 
likelihood that the client will have the requisite understanding.  For example, whether an 
advance consent complies with this Rule can depend on factors such as the following: (1) the 
comprehensiveness of the lawyer’s explanation of the types of future conflicts that might arise 
and of the actual and reasonably foreseeable adverse consequences to the client; (2) the 
client’s degree of experience as a user of the legal services, including experience with the type 
of legal services involved in the current representation; (3) whether the client has consented to 
the use of an adequate ethics screen that the lawyer has the ability timely and effectively to 
institute and fully maintain; (4) whether before giving consent the client either was represented 
by an independent lawyer of the client’s choice, or was advised in writing by the lawyer to seek 
the advice of an independent lawyer of the client’s choice and was given a reasonable 
opportunity to seek that advice; (5) whether the consent is limited to future conflicts unrelated to 
the subject of the representation; and (6) the client’s ability to understand the nature and extent 
of the advance consent.  A client’s ability to understand the nature and extent of the advance 
consent might depend on factors such as the client’s education, language skills, and the client’s 
familiarity with the particular type of conflict that is the subject of the consent.  An advance 
consent normally will not comply with this Rule if it is so general and open-ended that it would 
be unlikely that the client understood the potential adverse consequences of granting consent.  
However, depending upon the extent to which the other enumerated factors set forth above are 
present, even a general and open-ended advance consent can be in compliance when: the 
consent was given by an experienced user of the type of legal services involved; and the client 
was independently represented regarding the consent or was advised in writing by the lawyer to 
seek the advice of an independent lawyer of the client's choice and was given a reasonable 
opportunity to seek that advice. In any case, an An advance consent cannot be effective if the 
circumstances that materialize in the future are such as would make the conflict nonconsentable 
under paragraph (d).  A lawyer who obtains from a client an advance consent that complies with 
this Rule will have all the duties of a lawyer to that client except as expressly limited by the 
consent.  A lawyer cannot obtain an advance consent to incompetent representation. See Rule 
1.8.8. 
 

                                                
4  At the 4/1/2016 meeting session, RRC2 voted 13-1-0 to revise Comment [8] by substantially 
shortening it and making changes to the first three and last three retained sentences. 
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[9] A material change in circumstances relevant to application of this Rule may trigger a 
requirement to make new disclosures and, where applicable, obtain new informed written 
consents.  In the absence of such consents, depending on the circumstances, the lawyer may 
have the option to withdraw from one or more of the representations in order to avoid the 
conflict. The lawyer must seek court approval where necessary and take steps to minimize harm 
to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the clients 
from whose representation the lawyer has withdrawn. See Rule 1.9(c). 
 
[910] For special rules governing membership in a legal service organization, see Rule 6.3; 
and for work in conjunction with certain limited legal services programs, see Rule 6.5. 
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(Current rules as of January 1, 2016. The operative
dates of select rule amendments are shown at the end 
of relevant rules.) 

CALIFORNIA RULES OF 
PROFESSIONAL CONDUCT 

CHAPTER 1. 
PROFESSIONAL INTEGRITY IN GENERAL 

Rule 1-100 Rules of Professional Conduct, in 
General 

(A) Purpose and Function. 

The following rules are intended to regulate 
professional conduct of members of the State 
Bar through discipline. They have been adopted 
by the Board of Governors of the State Bar of 
California and approved by the Supreme Court 
of California pursuant to Business and 
Professions Code sections 6076 and 6077 to 
protect the public and to promote respect and 
confidence in the legal profession. These rules 
together with any standards adopted by the 
Board of Governors pursuant to these rules shall 
be binding upon all members of the State Bar. 

For a willful breach of any of these rules, the 
Board of Governors has the power to discipline 
members as provided by law. 

The prohibition of certain conduct in these rules 
is not exclusive. Members are also bound by 
applicable law including the State Bar Act (Bus. 
& Prof. Code, §6000 et seq.) and opinions of 
California courts.  Although not binding, opinions 
of ethics committees in California should be 
consulted by members for guidance on proper 
professional conduct. Ethics opinions and rules 
and standards promulgated by other jurisdictions 
and bar associations may also be considered. 

These rules are not intended to create new civil 
causes of action. Nothing in these rules shall be 
deemed to create, augment, diminish, or eliminate 
any substantive legal duty of lawyers or the non-
disciplinary consequences of violating such a duty. 

(B) Definitions. 

(1) “Law Firm” means: 

(a) two or more lawyers whose activities 
constitute the practice of law, and who 
share its profits, expenses, and liabilities; or 

(b) a law corporation which employs 
more than one lawyer; or 

(c) a division, department, office, or 
group within a business entity, which 
includes more than one lawyer who 
performs legal services for the business 
entity; or 

(d) a publicly funded entity which 
employs more than one lawyer to perform 
legal services. 

(2) “Member” means a member of the State 
Bar of California. 

(3) “Lawyer” means a member of the State 
Bar of California or a person who is admitted in 
good standing of and eligible to practice before 
the bar of any United States court or the highest 
court of the District of Columbia or any state, 
territory, or insular possession of the United 
States, or is licensed to practice law in, or is 
admitted in good standing and eligible to practice 
before the bar of the highest court of, a foreign 
country or any political subdivision thereof. 

(4) “Associate” means an employee or fellow 
employee who is employed as a lawyer. 

(5) “Shareholder” means a shareholder in a 
professional corporation pursuant to Business 
and Professions Code section 6160 et seq. 

(C) Purpose of Discussions. 

Because it is a practical impossibility to convey in 
black letter form all of the nuances of these 
disciplinary rules, the comments contained in the 
Discussions of the rules, while they do not add 
independent basis for imposing discipline, are 
intended to provide guidance for interpreting the 
rules and practicing in compliance with them. 

(D) Geographic Scope of Rules. 

(1) As to members: 

These rules shall govern the activities of 
members in and outside this state, except as 
members lawfully practicing outside this state 
may be specifically required by a jurisdiction in 
which they are practicing to follow rules of 
professional conduct different from these rules. 
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(2) As to lawyers from other jurisdictions who 
are not members: 

These rules shall also govern the activities of 
lawyers while engaged in the performance of 
lawyer functions in this state; but nothing 
contained in these rules shall be deemed to 
authorize the performance of such functions by 
such persons in this state except as otherwise 
permitted by law. 

(E) These rules may be cited and referred to as 
“Rules of Professional Conduct of the State Bar of 
California.” 

Discussion: 

The Rules of Professional Conduct are intended to 
establish the standards for members for purposes of 
discipline. (See Ames v. State Bar (1973) 8 Cal.3d 
910 [106 Cal.Rptr. 489].) The fact that a member has 
engaged in conduct that may be contrary to these 
rules does not automatically give rise to a civil cause 
of action. (See Noble v. Sears, Roebuck & Co. 
(1973) 33 Cal.App.3d 654 [109 Cal.Rptr. 269]; 
Wilhelm v. Pray, Price, Williams & Russell (1986) 
186 Cal.App.3d 1324 [231 Cal.Rptr. 355].) These 
rules are not intended to supercede existing law 
relating to members in non-disciplinary contexts. 
(See, e.g., Klemm v. Superior Court (1977) 75 
Cal.App.3d 893 [142 Cal.Rptr. 509] (motion for 
disqualification of counsel due to a conflict of 
interest); Academy of California Optometrists, Inc. v. 
Superior Court (1975) 51 Cal.App.3d 999 [124 
Cal.Rptr. 668] (duty to return client files); 
Chronometrics, Inc. v. Sysgen, Inc. (1980) 110 
Cal.App.3d 597 [168 Cal.Rptr. 196] (disqualification 
of member appropriate remedy for improper 
communication with adverse party).) 

Law firm, as defined by subparagraph (B)(1), is not 
intended to include an association of lawyers who do 
not share profits, expenses, and liabilities. The 
subparagraph is not intended to imply that a law firm 
may include a person who is not a member in 
violation of the law governing the unauthorized 
practice of law. (Amended by order of the Supreme 
Court, operative September 14, 1992.) 

[Publisher’s Note re Rule 1-100(A): Operative 
January 1, 2012, Business and Professions Code 
section 6010, in part, provides that the State Bar is 
governed by a board known as the board of trustees of 
the State Bar and that any provision of law referring to 
the “board of governors” shall be deemed to refer to 

the “board of trustees.”  In accordance with this law, 
references to the “board of governors” included in the 
current Rules of Professional Conduct are deemed to 
refer to the “board of trustees.”] 

Rule 1-110  Disciplinary Authority of the 
State Bar  

A member shall comply with conditions attached to 
public or private reprovals or other discipline 
administered by the State Bar pursuant to Business 
and Professions Code sections 6077 and 6078 and 
rule 9.19, California Rules of Court.  (Amended by 
order of the Supreme Court, operative July 11, 2008.) 

Rule 1-120 Assisting, Soliciting, or Inducing 
Violations 

A member shall not knowingly assist in, solicit, or 
induce any violation of these rules or the State Bar Act.  

Rule 1-200 False Statement Regarding 
Admission to the State Bar 

(A) A member shall not knowingly make a false 
statement regarding a material fact or knowingly 
fail to disclose a material fact in connection with 
an application for admission to the State Bar. 

(B) A member shall not further an application for 
admission to the State Bar of a person whom the 
member knows to be unqualified in respect to 
character, education, or other relevant attributes. 

(C) This rule shall not prevent a member from serving 
as counsel of record for an applicant for admission to 
practice in proceedings related to such admission. 

Discussion: 

For purposes of rule 1-200 “admission” includes 
readmission.  

Rule 1-300 Unauthorized Practice of Law 

(A) A member shall not aid any person or entity 
in the unauthorized practice of law. 
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(B) A member shall not practice law in a 
jurisdiction where to do so would be in violation of 
regulations of the profession in that jurisdiction.  

Rule 1-310  Forming a Partnership With a Non-
Lawyer 

A member shall not form a partnership with a person 
who is not a lawyer if any of the activities of that 
partnership consist of the practice of law. 
 
Discussion:  
 
Rule 1-310 is not intended to govern members’ 
activities which cannot be considered to constitute 
the practice of law. It is intended solely to preclude a 
member from being involved in the practice of law 
with a person who is not a lawyer. (Amended by order 
of Supreme Court, operative September 14, 1992.)  

Rule 1-311 Employment of Disbarred, 
Suspended, Resigned, or Involuntarily Inactive 
Member    

(A) For purposes of this rule: 
 

(1) “Employ” means to engage the services 
of another, including employees, agents, 
independent contractors and consultants, 
regardless of whether any compensation is 
paid; 
 
(2) “Involuntarily inactive member” means a 
member who is ineligible to practice law as a 
result of action taken pursuant to Business and 
Professions Code sections 6007, 6203(c), or 
California Rule of Court 9.31; and 
 
(3) “Resigned member” means a member 
who has resigned from the State Bar while 
disciplinary charges are pending. 
 

(B) A member shall not employ, associate 
professionally with, or aid a person the member 
knows or reasonably should know is a disbarred, 
suspended, resigned, or involuntarily inactive 
member to perform the following on behalf of the 
member’s client: 

 
(1) Render legal consultation or advice to the 
client; 
 

(2) Appear on behalf of a client in any 
hearing or proceeding or before any judicial 
officer, arbitrator, mediator, court, public 
agency, referee, magistrate, commissioner, or 
hearing officer; 
 
(3) Appear as a representative of the client at 
a deposition or other discovery matter; 
 
(4) Negotiate or transact any matter for or on 
behalf of the client with third parties; 
 
(5) Receive, disburse or otherwise handle the 
client’s funds; or 
 
(6) Engage in activities which constitute the 
practice of law. 
 

(C) A member may employ, associate 
professionally with, or aid a disbarred, suspended, 
resigned, or involuntarily inactive member to 
perform research, drafting or clerical activities, 
including but not limited to: 

 
(1) Legal work of a preparatory nature, such 
as legal research, the assemblage of data and 
other necessary information, drafting of 
pleadings, briefs, and other similar documents; 
 
(2) Direct communication with the client or 
third parties regarding matters such as 
scheduling, billing, updates, confirmation of 
receipt or sending of correspondence and 
messages; or 
 
(3) Accompanying an active member in 
attending a deposition or other discovery 
matter for the limited purpose of providing 
clerical assistance to the active member who 
will appear as the representative of the client. 
 

(D) Prior to or at the time of employing a person 
the member knows or reasonably should know is a 
disbarred, suspended, resigned, or involuntarily 
inactive member, the member shall serve upon the 
State Bar written notice of the employment, 
including a full description of such person’s current 
bar status. The written notice shall also list the 
activities prohibited in paragraph (B) and state that 
the disbarred, suspended, resigned, or involuntarily 
inactive member will not perform such activities. 
The member shall serve similar written notice upon 
each client on whose specific matter such person 
will work, prior to or at the time of employing such 
person to work on the client’s specific matter. The 
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member shall obtain proof of service of the client’s 
written notice and shall retain such proof and a true 
and correct copy of the client’s written notice for 
two years following termination of the member’s 
employment with the client. 

 
(E) A member may, without client or State Bar 
notification, employ a disbarred, suspended, 
resigned, or involuntarily inactive member whose 
sole function is to perform office physical plant or 
equipment maintenance, courier or delivery 
services, catering, reception, typing or transcription, 
or other similar support activities. 

 
(F) Upon termination of the disbarred, suspended, 
resigned, or involuntarily inactive member, the 
member shall promptly serve upon the State Bar 
written notice of the termination. 

 
Discussion: 
  
For discussion of the activities that constitute the 
practice of law, see Farnham v. State Bar (1976)  
17 Cal.3d 605 [131 Cal.Rptr. 611]; Bluestein v. 
State Bar (1974) 13 Cal.3d 162 [118 Cal.Rptr. 175]; 
Baron v. City of Los Angeles (1970) 2 Cal.3d 535 
[86 Cal.Rptr. 673]; Crawford v. State Bar (1960)  
54 Cal.2d 659 [7 Cal.Rptr. 746]; People v. 
Merchants Protective Corporation (1922) 189 Cal. 
531, 535 [209 P. 363]; People v. Landlords 
Professional Services (1989) 215 Cal.App.3d 1599 
[264 Cal.Rptr. 548]; and People v. Sipper (1943)  
61 Cal.App.2d Supp. 844 [142 P.2d 960].) 
  
Paragraph (D) is not intended to prevent or 
discourage a member from fully discussing with the 
client the activities that will be performed by the 
disbarred, suspended, resigned, or involuntarily 
inactive member on the client’s matter. If a 
member’s client is an organization, then the written 
notice required by paragraph (D) shall be served 
upon the highest authorized officer, employee, or 
constituent overseeing the particular engagement. 
(See rule 3-600.) 
 
Nothing in rule 1-311 shall be deemed to limit or 
preclude any activity engaged in pursuant to rules 
9.40, 9.41, 9.42, and 9.44 of the California Rules of 
Court, or any local rule of a federal district court 
concerning admission pro hac vice. (Added by 
Order of Supreme Court, operative August 1, 1996.  
Amended by order of the Supreme Court, operative 
July 11, 2008.)  

Rule 1-320 Financial Arrangements With  
Non-Lawyers    

(A) Neither a member nor a law firm shall directly 
or indirectly share legal fees with a person who is not 
a lawyer, except that: 
 

(1) An agreement between a member and a 
law firm, partner, or associate may provide for 
the payment of money after the member’s death 
to the member’s estate or to one or more 
specified persons over a reasonable period of 
time; or 

 
(2) A member or law firm undertaking to 
complete unfinished legal business of a 
deceased member may pay to the estate of the 
deceased member or other person legally 
entitled thereto that proportion of the total 
compensation which fairly represents the 
services rendered by the deceased member; or 

 
(3) A member or law firm may include non-
member employees in a compensation, profit-
sharing, or retirement plan even though the plan 
is based in whole or in part on a profit-sharing 
arrangement, if such plan does not circumvent 
these rules or Business and Professions Code 
section 6000 et seq.; or 

 
(4) A member may pay a prescribed 
registration, referral, or participation fee to a 
lawyer referral service established, sponsored, 
and operated in accordance with the State Bar of 
California’s Minimum Standards for a Lawyer 
Referral Service in California. 

 
(B) A member shall not compensate, give, or 
promise anything of value to any person or entity for 
the purpose of recommending or securing 
employment of the member or the member’s law firm 
by a client, or as a reward for having made a 
recommendation resulting in employment of the 
member or the member’s law firm by a client. A 
member’s offering of or giving a gift or gratuity to 
any person or entity having made a recommendation 
resulting in the employment of the member or the 
member’s law firm shall not of itself violate this rule, 
provided that the gift or gratuity was not offered or 
given in consideration of any promise, agreement, or 
understanding that such a gift or gratuity would be 
forthcoming or that referrals would be made or 
encouraged in the future. 
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(C) A member shall not compensate, give, or 
promise anything of value to any representative of 
the press, radio, television, or other communication 
medium in anticipation of or in return for publicity of 
the member, the law firm, or any other member as 
such in a news item, but the incidental provision of 
food or beverage shall not of itself violate this rule. 
  
Discussion:  
  
Rule 1-320(C) is not intended to preclude compensation 
to the communications media in exchange for 
advertising the member’s or law firm’s availability for 
professional employment. (Amended by order of 
Supreme Court, operative September 14, 1992.) 

Rule 1-400   Advertising and Solicitation 

(A) For purposes of this rule, “communication” 
means any message or offer made by or on behalf of 
a member concerning the availability for professional 
employment of a member or a law firm directed to 
any former, present, or prospective client, including 
but not limited to the following: 

 
(1) Any use of firm name, trade name, 
fictitious name, or other professional 
designation of such member or law firm; or  

 
(2) Any stationery, letterhead, business card, 
sign, brochure, or other comparable written 
material describing such member, law firm, or 
lawyers; or 
 
(3) Any advertisement (regardless of medium) 
of such member or law firm directed to the 
general public or any substantial portion 
thereof; or 
 
(4) Any unsolicited correspondence from a 
member or law firm directed to any person or 
entity. 
 

(B) For purposes of this rule, a “solicitation” means 
any communication: 

 
(1) Concerning the availability for professional 
employment of a member or a law firm in which 
a significant motive is pecuniary gain; and 
 
(2) Which is: 
 

(a) delivered in person or by telephone, or 
 

(b) directed by any means to a person 
known to the sender to be represented by 
counsel in a matter which is a subject of 
the communication. 

 
(C) A solicitation shall not be made by or on behalf 
of a member or law firm to a prospective client with 
whom the member or law firm has no family or prior 
professional relationship, unless the solicitation is 
protected from abridgment by the Constitution of the 
United States or by the Constitution of the State of 
California. A solicitation to a former or present client 
in the discharge of a member’s or law firm’s 
professional duties is not prohibited. 

 
(D) A communication or a solicitation (as defined 
herein) shall not: 
 

(1) Contain any untrue statement; or 
 
(2) Contain any matter, or present or arrange 
any matter in a manner or format which is false, 
deceptive, or which tends to confuse, deceive, 
or mislead the public; or 
 
(3) Omit to state any fact necessary to make 
the statements made, in the light of 
circumstances under which they are made, not 
misleading to the public; or 
 
(4) Fail to indicate clearly, expressly, or by 
context, that it is a communication or solicitation, 
as the case may be; or 
 
(5) Be transmitted in any manner which 
involves intrusion, coercion, duress, compulsion, 
intimidation, threats, or vexatious or harassing 
conduct. 
 
(6) State that a member is a “certified 
specialist” unless the member holds a current 
certificate as a specialist issued by the Board of 
Legal Specialization, or any other entity 
accredited by the State Bar to designate 
specialists pursuant to standards adopted by the 
Board of Governors, and states the complete 
name of the entity which granted certification. 
 

(E) The Board of Governors of the State Bar shall 
formulate and adopt standards as to communications 
which will be presumed to violate this rule 1-400. 
The standards shall only be used as presumptions 
affecting the burden of proof in disciplinary 
proceedings involving alleged violations of these 
rules. “Presumption affecting the burden of proof” 
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means that presumption defined in Evidence Code 
sections 605 and 606. Such standards formulated and 
adopted by the Board, as from time to time amended, 
shall be effective and binding on all members. 

 
(F) A member shall retain for two years a true and 
correct copy or recording of any communication 
made by written or electronic media. Upon written 
request, the member shall make any such copy or 
recording available to the State Bar, and, if requested, 
shall provide to the State Bar evidence to support any 
factual or objective claim contained in the 
communication. 
  
[Publisher’s Note: Former rule 1-400(D)(6) 
repealed by order of the Supreme Court effective 
November 30, 1992. New rule 1-400(D)(6) added by 
order of the Supreme Court effective June 1, 1997.] 
 
Standards: 
  
Pursuant to rule 1-400(E) the Board has adopted the 
following standards, effective May 27, 1989, unless 
noted otherwise, as forms of “communication” 
defined in rule 1-400(A) which are presumed to be in 
violation of rule 1-400: 
  

(1) A “communication” which contains 
guarantees, warranties, or predictions regarding 
the result of the representation. 
 
(2) A “communication” which contains 
testimonials about or endorsements of a member 
unless such communication also contains an 
express disclaimer such as “this testimonial or 
endorsement does not constitute a guarantee, 
warranty, or prediction regarding the outcome 
of your legal matter.” 
 
(3) A “communication” which is delivered to 
a potential client whom the member knows or 
should reasonably know is in such a physical, 
emotional, or mental state that he or she would 
not be expected to exercise reasonable judgment 
as to the retention of counsel. 
 
(4) A “communication” which is transmitted 
at the scene of an accident or at or en route to a 
hospital, emergency care center, or other health 
care facility. 
 
(5) A “communication,” except professional 
announcements, seeking professional 
employment for pecuniary gain, which is 
transmitted by mail or equivalent means which 

does not bear the word “Advertisement,” 
“Newsletter” or words of similar import in  
12 point print on the first page. If such 
communication, including firm brochures, 
newsletters, recent legal development 
advisories, and similar materials, is transmitted 
in an envelope, the envelope shall bear the word 
“Advertisement,” “Newsletter” or words of 
similar import on the outside thereof. 
 
(6) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or implies 
a relationship between any member in private 
practice and a government agency or 
instrumentality or a public or non-profit legal 
services organization. 
 
(7) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation which states or implies 
that a member has a relationship to any other 
lawyer or a law firm as a partner or associate, or 
officer or shareholder pursuant to Business and 
Professions Code sections 6160-6172 unless 
such relationship in fact exists. 
 
(8) A “communication” which states or 
implies that a member or law firm is “of 
counsel” to another lawyer or a law firm unless 
the former has a relationship with the latter 
(other than as a partner or associate, or officer 
or shareholder pursuant to Business and 
Professions Code sections 6160-6172) which is 
close, personal, continuous, and regular. 
 
(9) A “communication” in the form of a firm 
name, trade name, fictitious name, or other 
professional designation used by a member or 
law firm in private practice which differs 
materially from any other such designation used 
by such member or law firm at the same time in 
the same community. 
 
(10) A “communication” which implies that 
the member or law firm is participating in a 
lawyer referral service which has been certified 
by the State Bar of California or as having 
satisfied the Minimum Standards for Lawyer 
Referral Services in California, when that is not 
the case. 
 
(11) (Repealed.  See rule 1-400(D)(6) for the 
operative language on this subject.) 
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(12) A “communication,” except professional 
announcements, in the form of an advertisement 
primarily directed to seeking professional 
employment primarily for pecuniary gain 
transmitted to the general public or any 
substantial portion thereof by mail or equivalent 
means or by means of television, radio, 
newspaper, magazine or other form of 
commercial mass media which does not state 
the name of the member responsible for the 
communication. When the communication is 
made on behalf of a law firm, the 
communication shall state the name of at least 
one member responsible for it. 
 
(13) A “communication” which contains a 
dramatization unless such communication 
contains a disclaimer which states “this is a 
dramatization” or words of similar import. 
 
(14) A “communication” which states or 
implies “no fee without recovery” unless such 
communication also expressly discloses whether 
or not the client will be liable for costs. 
 
(15) A “communication” which states or 
implies that a member is able to provide legal 
services in a language other than English unless 
the member can actually provide legal services 
in such language or the communication also 
states in the language of the communication (a) 
the employment title of the person who speaks 
such language and (b) that the person is not a 
member of the State Bar of California, if that is 
the case.  
 
(16) An unsolicited “communication” 
transmitted to the general public or any 
substantial portion thereof primarily directed to 
seeking professional employment primarily for 
pecuniary gain which sets forth a specific fee or 
range of fees for a particular service where, in 
fact, the member charges a greater fee than 
advertised in such communication within a 
period of 90 days following dissemination of 
such communication, unless such 
communication expressly specifies a shorter 
period of time regarding the advertised fee. 
Where the communication is published in the 
classified or “yellow pages” section of 
telephone, business or legal directories or in 
other media not published more frequently than 
once a year, the member shall conform to the 
advertised fee for a period of one year from 
initial publication, unless such communication 

expressly specifies a shorter period of time 
regarding the advertised fee.  (Amended by 
order of Supreme Court, operative September 
14, 1992. Standard (5) amended by the Board, 
effective May 11, 1994. Standards (12) - (16) 
added by the Board, effective May 11, 1994. 
Standard (11) repealed June 1, 1997.)  
 

[Publisher’s Note re Rule 1-400(D)(6) and (E): 
Operative January 1, 2012, Business and Professions 
Code section 6010, in part, provides that the State Bar 
is governed by a board known as the board of trustees 
of the State Bar and that any provision of law referring 
to the “board of governors” shall be deemed to refer 
to the “board of trustees.”  In accordance with this 
law, references to the “board of governors” included 
in the current Rules of Professional Conduct are 
deemed to refer to the “board of trustees.”] 

Rule 1-500 Agreements Restricting a 
Member’s Practice     

(A) A member shall not be a party to or participate 
in offering or making an agreement, whether in 
connection with the settlement of a lawsuit or 
otherwise, if the agreement restricts the right of a 
member to practice law, except that this rule shall not 
prohibit such an agreement which: 

 
(1) Is a part of an employment, shareholders’, 
or partnership agreement among members 
provided the restrictive agreement does not 
survive the termination of the employment, 
shareholder, or partnership relationship; or 
 
(2) Requires payments to a member upon the 
member’s retirement from the practice of law; 
or 
 
(3) Is authorized by Business and Professions 
Code sections 6092.5 subdivision (i), or 6093. 
 

(B) A member shall not be a party to or participate 
in offering or making an agreement which precludes 
the reporting of a violation of these rules. 
  
Discussion:  
  
Paragraph (A) makes it clear that the practice, in 
connection with settlement agreements, of proposing 
that a member refrain from representing other clients 
in similar litigation, is prohibited. Neither counsel 
may demand or suggest such provisions nor may 
opposing counsel accede or agree to such provisions. 
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Paragraph (A) permits a restrictive covenant in a law 
corporation, partnership, or employment agreement. 
The law corporation shareholder, partner, or associate 
may agree not to have a separate practice during the 
existence of the relationship; however, upon 
termination of the relationship (whether voluntary or 
involuntary), the member is free to practice law 
without any contractual restriction except in the case 
of retirement from the active practice of law. 
(Amended by order of Supreme Court, operative 
September 14, 1992.) 

Rule 1-600  Legal Service Programs     

(A) A member shall not participate in a 
nongovernmental program, activity, or organization 
furnishing, recommending, or paying for legal 
services, which allows any third person or 
organization to interfere with the member’s 
independence of professional judgment, or with the 
client-lawyer relationship, or allows unlicensed 
persons to practice law, or allows any third person or 
organization to receive directly or indirectly any part 
of the consideration paid to the member except as 
permitted by these rules, or otherwise violates the 
State Bar Act or these rules. 
 
(B) The Board of Governors of the State Bar shall 
formulate and adopt Minimum Standards for Lawyer 
Referral Services, which, as from time to time 
amended, shall be binding on members. 
 
Discussion:  
  
The participation of a member in a lawyer referral 
service established, sponsored, supervised, and 
operated in conformity with the Minimum Standards 
for a Lawyer Referral Service in California is 
encouraged and is not, of itself, a violation of these 
rules. 
   
Rule 1-600 is not intended to override any 
contractual agreement or relationship between 
insurers and insureds regarding the provision of legal 
services. 
  
Rule 1-600 is not intended to apply to the activities of 
a public agency responsible for providing legal 
services to a government or to the public. 
  
For purposes of paragraph (A), “a nongovernmental 
program, activity, or organization” includes, but is 
not limited to group, prepaid, and voluntary legal 
service programs, activities, or organizations. 

[Publisher’s Note re Rule 1-600(B): Operative 
January 1, 2012, Business and Professions Code 
section 6010, in part, provides that the State Bar is 
governed by a board known as the board of trustees 
of the State Bar and that any provision of law 
referring to the “board of governors” shall be 
deemed to refer to the “board of trustees.”  In 
accordance with this law, references to the “board of 
governors” included in the current Rules of 
Professional Conduct are deemed to refer to the 
“board of trustees.”] 

Rule 1-650 Limited Legal Services Programs    

(A) A member who, under the auspices of a 
program sponsored by a court, government agency, 
bar association, law school, or nonprofit organization, 
provides short-term limited legal services to a client 
without expectation by either the member or the 
client that the member will provide continuing 
representation in the matter: 
 

(1) is subject to rule 3-310 only if the member 
knows that the representation of the client 
involves a conflict of interest; and  
 
(2) has an imputed conflict of interest only if 
the member knows that another lawyer 
associated with the member in a law firm would 
have a conflict of interest under rule 3-310 with 
respect to the matter. 

 
(B) Except as provided in paragraph (A)(2), a 
conflict of interest that arises from a member’s 
participation in a program under paragraph (A) will 
not be imputed to the member’s law firm. 
 
(C) The personal disqualification of a lawyer 
participating in the program will not be imputed to 
other lawyers participating in the program. 
 
Discussion: 
 
[1] Courts, government agencies, bar associations, 
law schools and various nonprofit organizations have 
established programs through which lawyers provide 
short-term limited legal services – such as advice or 
the completion of legal forms – that will assist persons 
in addressing their legal problems without further 
representation by a lawyer.  In these programs, such as 
legal-advice hotlines, advice-only clinics or pro se 
counseling programs, whenever a lawyer-client 
relationship is established, there is no expectation that 
the lawyer’s representation of the client will continue 
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beyond that limited consultation.  Such programs are 
normally operated under circumstances in which it is 
not feasible for a lawyer to systematically screen for 
conflicts of interest as is generally required before 
undertaking a representation.  

[2] A member who provides short-term limited 
legal services pursuant to rule 1-650 must secure the 
client’s informed consent to the limited scope of the 
representation. If a short-term limited representation 
would not be reasonable under the circumstances, the 
member may offer advice to the client but must also 
advise the client of the need for further assistance of 
counsel. See rule 3-110. Except as provided in this 
rule 1-650, the Rules of Professional Conduct and the 
State Bar Act, including the member’s duty of 
confidentiality under Business and Professions Code 
§ 6068(e)(1), are applicable to the limited
representation. 

[3] A member who is representing a client in the 
circumstances addressed by rule 1-650 ordinarily is 
not able to check systematically for conflicts of 
interest. Therefore, paragraph (A)(1) requires 
compliance with rule 3-310 only if the member 
knows that the representation presents a conflict of 
interest for the member. In addition, paragraph (A)(2) 
imputes conflicts of interest to the member only if the 
member knows that another lawyer in the member’s 
law firm would be disqualified under rule 3-310. 

[4] Because the limited nature of the services 
significantly reduces the risk of conflicts of interest 
with other matters being handled by the member’s 
law firm, paragraph (B) provides that imputed 
conflicts of interest are inapplicable to a 
representation governed by this rule except as 
provided by paragraph (A)(2). Paragraph (A)(2) 
imputes conflicts of interest to the participating 
member when the member knows that any lawyer in 
the member’s firm would be disqualified under rule 
3-310. By virtue of paragraph (B), moreover, a 
member’s participation in a short-term limited legal 
services program will not be imputed to the 
member’s law firm or preclude the member’s law 
firm from undertaking or continuing the 
representation of a client with interests adverse to a 
client being represented under the program’s 
auspices. Nor will the personal disqualification of a 
lawyer participating in the program be imputed to 
other lawyers participating in the program. 

[5] If, after commencing a short-term limited 
representation in accordance with rule 1-650, a 
member undertakes to represent the client in the 

matter on an ongoing basis, rule 3-310 and all other 
rules become applicable. (Added by order of the 
Supreme Court, operative August 28, 2009.) 

Rule 1-700 Member as Candidate for Judicial 
Office   

(A) A member who is a candidate for judicial office 
in California shall comply with Canon 5 of the Code 
of Judicial Ethics. 

(B) For purposes of this rule, “candidate for judicial 
office” means a member seeking judicial office by 
election.  The determination of when a member is a 
candidate for judicial office is defined in the 
terminology section of the California Code of Judicial 
Ethics.  A member’s duty to comply with paragraph 
(A) shall end when the member announces withdrawal 
of the member’s candidacy or when the results of the 
election are final, whichever occurs first. 

Discussion: 

Nothing in rule 1-700 shall be deemed to limit the 
applicability of any other rule or law.  (Added by 
order of the Supreme Court, operative November 21, 
1997.) 

Rule 1-710  Member as Temporary Judge, 
Referee, or Court-Appointed Arbitrator   

A member who is serving as a temporary judge, 
referee, or court-appointed arbitrator, and is subject 
under the Code of Judicial Ethics to Canon 6D, shall 
comply with the terms of that canon. 

Discussion: 

This rule is intended to permit the State Bar to 
discipline members who violate applicable portions 
of the Code of Judicial Ethics while acting in a 
judicial capacity pursuant to an order or appointment 
by a court. 

Nothing in rule 1-710 shall be deemed to limit the 
applicability of any other rule or law.  (Added by order 
of the Supreme Court, operative March 18, 1999.) 

[Publisher’s Note: The California Code of Judicial 
Ethics is available on-line at the official website of 
the California Courts located at www.courts.ca.gov.  
Navigate to the “Forms & Rules” area of the website 
and select “California Code of Judicial Ethics” 
under the “Related Links” box.] 
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CHAPTER 2.  
RELATIONSHIP AMONG MEMBERS 

Rule 2-100 Communication With a 
Represented Party     

(A) While representing a client, a member shall not 
communicate directly or indirectly about the subject of 
the representation with a party the member knows to be 
represented by another lawyer in the matter, unless the 
member has the consent of the other lawyer. 
 

(B) For purposes of this rule, a “party” includes: 
 

(1) An officer, director, or managing agent of 
a corporation or association, and a partner or 
managing agent of a partnership; or 

 
(2) An association member or an employee of 
an association, corporation, or partnership, if the 
subject of the communication is any act or 
omission of such person in connection with the 
matter which may be binding upon or imputed 
to the organization for purposes of civil or 
criminal liability or whose statement may 
constitute an admission on the part of the 
organization. 

 
(C) This rule shall not prohibit: 
 

(1) Communications with a public officer, 
board, committee, or body; or 
 
(2) Communications initiated by a party 
seeking advice or representation from an 
independent lawyer of the party’s choice; or 

 
(3) Communications otherwise authorized by 
law. 
 

Discussion:  
  
Rule 2-100 is intended to control communications 
between a member and persons the member knows to 
be represented by counsel unless a statutory scheme 
or case law will override the rule. There are a number 
of express statutory schemes which authorize 
communications between a member and person who 
would otherwise be subject to this rule. These statutes 
protect a variety of other rights such as the right of 
employees to organize and to engage in collective 
bargaining, employee health and safety, or equal 
employment opportunity. Other applicable law also 
includes the authority of government prosecutors and 

investigators to conduct criminal investigations, as 
limited by the relevant decisional law.  
  
Rule 2-100 is not intended to prevent the parties 
themselves from communicating with respect to the 
subject matter of the representation, and nothing in 
the rule prevents a member from advising the client 
that such communication can be made. Moreover, the 
rule does not prohibit a member who is also a party to 
a legal matter from directly or indirectly 
communicating on his or her own behalf with a 
represented party. Such a member has independent 
rights as a party which should not be abrogated 
because of his or her professional status. To prevent 
any possible abuse in such situations, the counsel for 
the opposing party may advise that party (1) about 
the risks and benefits of communications with a 
lawyer-party, and (2) not to accept or engage in 
communications with the lawyer-party. 
  
Rule 2-100 also addresses the situation in which 
member A is contacted by an opposing party who is 
represented and, because of dissatisfaction with that 
party’s counsel, seeks A’s independent advice. Since A 
is employed by the opposition, the member cannot give 
independent advice. 
 
As used in paragraph (A), “the subject of the 
representation,” “matter,” and “party” are not limited to 
a litigation context. 
  
Paragraph (B) is intended to apply only to persons 
employed at the time of the communication.  
(See Triple A Machine Shop, Inc. v. State of California 
(1989) 213 Cal.App.3d 131 [261 Cal.Rptr. 493].) 
  
Subparagraph (C)(2) is intended to permit a member 
to communicate with a party seeking to hire new 
counsel or to obtain a second opinion. A member 
contacted by such a party continues to be bound by 
other Rules of Professional Conduct. (See, e.g., rules 
1-400 and 3-310.) (Amended by order of Supreme 
Court, operative September 14, 1992.) 

Rule 2-200 Financial Arrangements Among 
Lawyers    

(A) A member shall not divide a fee for legal 
services with a lawyer who is not a partner of, 
associate of, or shareholder with the member unless: 
 

(1) The client has consented in writing thereto 
after a full disclosure has been made in writing 
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that a division of fees will be made and the 
terms of such division; and 

 
(2) The total fee charged by all lawyers is not 
increased solely by reason of the provision for 
division of fees and is not unconscionable as 
that term is defined in rule 4-200. 

 
(B) Except as permitted in paragraph (A) of this rule 
or rule 2-300, a member shall not compensate, give, 
or promise anything of value to any lawyer for the 
purpose of recommending or securing employment of 
the member or the member’s law firm by a client, or 
as a reward for having made a recommendation 
resulting in employment of the member or the 
member’s law firm by a client. A member’s offering 
of or giving a gift or gratuity to any lawyer who has 
made a recommendation resulting in the employment 
of the member or the member’s law firm shall not of 
itself violate this rule, provided that the gift or 
gratuity was not offered in consideration of any 
promise, agreement, or understanding that such a gift 
or gratuity would be forthcoming or that referrals 
would be made or encouraged in the future. 

Rule 2-300 Sale or Purchase of a Law Practice 
of a Member, Living or Deceased    

All or substantially all of the law practice of a 
member, living or deceased, including goodwill, may 
be sold to another member or law firm subject to all 
the following conditions: 
 
(A) Fees charged to clients shall not be increased 
solely by reason of such sale. 

 
(B) If the sale contemplates the transfer of 
responsibility for work not yet completed or 
responsibility for client files or information protected 
by Business and Professions Code section 6068, 
subdivision (e), then; 
 

(1) if the seller is deceased, or has a 
conservator or other person acting in a 
representative capacity, and no member has 
been appointed to act for the seller pursuant to 
Business and Professions Code section 6180.5, 
then prior to the transfer; 
 

(a) the purchaser shall cause a written 
notice to be given to the client stating that 
the interest in the law practice is being 
transferred to the purchaser; that the client 
has the right to retain other counsel; that 

the client may take possession of any client 
papers and property, as required by rule  
3-700(D); and that if no response is 
received to the notification within 90 days 
of the sending of such notice, or in the 
event the client’s rights would be 
prejudiced by a failure to act during that 
time, the purchaser may act on behalf of the 
client until otherwise notified by the client. 
Such notice shall comply with the 
requirements as set forth in rule 1-400(D) 
and any provisions relating to attorney-
client fee arrangements, and 

 
(b) the purchaser shall obtain the written 
consent of the client provided that such 
consent shall be presumed until otherwise 
notified by the client if no response is 
received to the notification specified in 
subparagraph (a) within 90 days of the date 
of the sending of such notification to the 
client’s last address as shown on the records 
of the seller, or the client’s rights would be 
prejudiced by a failure to act during such 
90-day period. 

 
(2) in all other circumstances, not less than 90 
days prior to the transfer; 
 

(a) the seller, or the member appointed to 
act for the seller pursuant to Business and 
Professions Code section 6180.5, shall 
cause a written notice to be given to the 
client stating that the interest in the law 
practice is being transferred to the 
purchaser; that the client has the right to 
retain other counsel; that the client may 
take possession of any client papers and 
property, as required by rule 3-700(D); and 
that if no response is received to the 
notification within 90 days of the sending 
of such notice, the purchaser may act on 
behalf of the client until otherwise notified 
by the client. Such notice shall comply with 
the requirements as set forth in rule 1-
400(D) and any provisions relating to 
attorney-client fee arrangements, and 

 
(b) the seller, or the member appointed 
to act for the seller pursuant to Business 
and Professions Code section 6180.5, shall 
obtain the written consent of the client 
prior to the transfer provided that such 
consent shall be presumed until otherwise 
notified by the client if no response is 
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received to the notification specified in 
subparagraph (a) within 90 days of the 
date of the sending of such notification to 
the client’s last address as shown on the 
records of the seller. 

 
(C) If substitution is required by the rules of a 
tribunal in which a matter is pending, all steps 
necessary to substitute a member shall be taken. 

 
(D) All activity of a purchaser or potential purchaser 
under this rule shall be subject to compliance with 
rules 3-300 and 3-310 where applicable. 

 
(E) Confidential information shall not be disclosed to 
a non-member in connection with a sale under this rule. 

 
(F) Admission to or retirement from a law 
partnership or law corporation, retirement plans and 
similar arrangements, or sale of tangible assets of a 
law practice shall not be deemed a sale or purchase 
under this rule. 
  
Discussion:  
  
Paragraph (A) is intended to prohibit the purchaser 
from charging the former clients of the seller a 
higher fee than the purchaser is charging his or her 
existing clients. 
  
“All or substantially all of the law practice of a 
member” means, for purposes of rule 2-300, that, for 
example, a member may retain one or two clients who 
have such a longstanding personal and professional 
relationship with the member that transfer of those 
clients’ files is not feasible. Conversely, rule 2-300 is 
not intended to authorize the sale of a law practice in a 
piecemeal fashion except as may be required by 
subparagraph (B)(1)(a) or paragraph (D). 
  
Transfer of individual client matters, where 
permitted, is governed by rule 2-200. Payment of a 
fee to a non-lawyer broker for arranging the sale  
or purchase of a law practice is governed by  
rule 1-320. (Amended by order of Supreme Court, 
operative September 14, 1992.)  

Rule 2-400 Prohibited Discriminatory Conduct 
in a Law Practice     

(A) For purposes of this rule: 
 
(1) “law practice” includes sole practices, law 
partnerships, law corporations, corporate and 

governmental legal departments, and other 
entities which employ members to practice law; 
 
(2) “knowingly permit” means a failure to 
advocate corrective action where the member 
knows of a discriminatory policy or practice 
which results in the unlawful discrimination 
prohibited in paragraph (B); and 
 
(3) “unlawfully” and “unlawful” shall be 
determined by reference to applicable state or 
federal statutes or decisions making unlawful 
discrimination in employment and in offering 
goods and services to the public. 
 

(B) In the management or operation of a law practice, 
a member shall not unlawfully discriminate or 
knowingly permit unlawful discrimination on the basis 
of race, national origin, sex, sexual orientation, 
religion, age or disability in: 

 
(1) hiring, promoting, discharging, or otherwise 
determining the conditions of employment of any 
person; or 
 
(2) accepting or terminating representation of 
any client. 
 

(C) No disciplinary investigation or proceeding may 
be initiated by the State Bar against a member under 
this rule unless and until a tribunal of competent 
jurisdiction, other than a disciplinary tribunal, shall 
have first adjudicated a complaint of alleged 
discrimination and found that unlawful conduct 
occurred. Upon such adjudication, the tribunal 
finding or verdict shall then be admissible evidence 
of the occurrence or non-occurrence of the alleged 
discrimination in any disciplinary proceeding 
initiated under this rule. In order for discipline to be 
imposed under this rule, however, the finding of 
unlawfulness must be upheld and final after appeal, 
the time for filing an appeal must have expired, or the 
appeal must have been dismissed. 
  
Discussion: 
  
In order for discriminatory conduct to be actionable 
under this rule, it must first be found to be unlawful 
by an appropriate civil administrative or judicial 
tribunal under applicable state or federal law. Until 
there is a finding of civil unlawfulness, there is no 
basis for disciplinary action under this rule. 
  
A complaint of misconduct based on this rule may be 
filed with the State Bar following a finding of 



RULES OF PROFESSIONAL CONDUCT 

2016 CURRENT RULES 13 

unlawfulness in the first instance even though that 
finding is thereafter appealed. 
  
A disciplinary investigation or proceeding for 
conduct coming within this rule may be initiated 
and maintained, however, if such conduct warrants 
discipline under California Business and 
Professions Code sections 6106 and 6068, the 
California Supreme Court’s inherent authority to 
impose discipline, or other disciplinary standard. 
(Added by order of Supreme Court, effective  
March 1, 1994.)  
 
 
 

CHAPTER 3.  
PROFESSIONAL RELATIONSHIP WITH 

CLIENTS 

Rule 3-100 Confidential Information of a Client 

(A) A member shall not reveal information 
protected from disclosure by Business and 
Professions Code section 6068, subdivision (e)(1) 
without the informed consent of the client, or as 
provided in paragraph (B) of this rule. 

 
(B) A member may, but is not required to, reveal 
confidential information relating to the representation 
of a client to the extent that the member reasonably 
believes the disclosure is necessary to prevent a 
criminal act that the member reasonably believes is 
likely to result in death of, or substantial bodily harm 
to, an individual. 
 
(C) Before revealing confidential information to 
prevent a criminal act as provided in paragraph (B), a 
member shall, if reasonable under the circumstances: 

 
(1) make a good faith effort to persuade the 
client: (i) not to commit or to continue the 
criminal act or (ii) to pursue a course of conduct 
that will prevent the threatened death or 
substantial bodily harm; or do both (i) and (ii); 
and 
 
(2) inform the client, at an appropriate time, of 
the member’s ability or decision to reveal 
information as provided in paragraph (B). 

 
(D) In revealing confidential information as 
provided in paragraph (B), the member’s disclosure 
must be no more than is necessary to prevent the 

criminal act, given the information known to the 
member at the time of the disclosure. 

 
(E) A member who does not reveal information 
permitted by paragraph (B) does not violate this rule. 
  
Discussion: 
  
[1] Duty of confidentiality. Paragraph (A) relates to 
a member’s obligations under Business and 
Professions Code section 6068, subdivision (e)(1), 
which provides it is a duty of a member: “To 
maintain inviolate the confidence, and at every peril 
to himself or herself to preserve the secrets, of his or 
her client.”  A member’s duty to preserve the 
confidentiality of client information involves public 
policies of paramount importance.  (In Re Jordan 
(1974) 12 Cal.3d 575, 580 [116 Cal.Rptr. 371].)  
Preserving the confidentiality of client information 
contributes to the trust that is the hallmark of the 
client-lawyer relationship.  The client is thereby 
encouraged to seek legal assistance and to 
communicate fully and frankly with the lawyer even 
as to embarrassing or legally damaging subject 
matter.  The lawyer needs this information to 
represent the client effectively and, if necessary, to 
advise the client to refrain from wrongful conduct.  
Almost without exception, clients come to lawyers in 
order to determine their rights and what is, in the 
complex of laws and regulations, deemed to be legal 
and correct.  Based upon experience, lawyers know 
that almost all clients follow the advice given, and 
the law is upheld.  Paragraph (A) thus recognizes a 
fundamental principle in the client-lawyer 
relationship that, in the absence of the client’s 
informed consent, a member must not reveal 
information relating to the representation. (See, e.g., 
Commercial Standard Title Co. v. Superior Court 
(1979) 92 Cal.App.3d 934, 945 [155 Cal.Rptr. 393].) 
 
[2] Client-lawyer confidentiality encompasses the 
attorney-client privilege, the work-product doctrine 
and ethical standards of confidentiality.  The 
principle of client-lawyer confidentiality applies to 
information relating to the representation, whatever 
its source, and encompasses matters communicated in 
confidence by the client, and therefore protected by 
the attorney-client privilege, matters protected by the 
work product doctrine, and matters protected under 
ethical standards of confidentiality, all as established 
in law, rule and policy. (See In the Matter of Johnson 
(Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179; 
Goldstein v. Lees (1975) 46 Cal.App.3d 614  
[120 Cal.Rptr. 253].)  The attorney-client privilege 
and work-product doctrine apply in judicial and other 
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proceedings in which a member may be called as a 
witness or be otherwise compelled to produce 
evidence concerning a client.  A member’s ethical 
duty of confidentiality is not so limited in its scope of 
protection for the client-lawyer relationship of trust 
and prevents a member from revealing the client’s 
confidential information even when not confronted 
with such compulsion.  Thus, a member may not 
reveal such information except with the consent of 
the client or as authorized or required by the State 
Bar Act, these rules, or other law. 
 
[3] Narrow exception to duty of confidentiality 
under this Rule.  Notwithstanding the important 
public policies promoted by lawyers adhering to the 
core duty of confidentiality, the overriding value of 
life permits disclosures otherwise prohibited under 
Business & Professions Code section 6068, 
subdivision (e)(1).  Paragraph (B), which restates 
Business and Professions Code section 6068, 
subdivision (e)(2), identifies a narrow confidentiality 
exception, absent the client’s informed consent, when 
a member reasonably believes that disclosure is 
necessary to prevent a criminal act that the member 
reasonably believes is likely to result in the death of, 
or substantial bodily harm to an individual.  Evidence 
Code section 956.5, which relates to the evidentiary 
attorney-client privilege, sets forth a similar express 
exception.  Although a member is not permitted to 
reveal confidential information concerning a client’s 
past, completed criminal acts, the policy favoring the 
preservation of human life that underlies this 
exception to the duty of confidentiality and the 
evidentiary privilege permits disclosure to prevent a 
future or ongoing criminal act.  

 
[4] Member not subject to discipline for revealing 
confidential information as permitted under this Rule.  
Rule 3-100, which restates Business and Professions 
Code section 6068, subdivision (e)(2), reflects a 
balancing between the interests of preserving client 
confidentiality and of preventing a criminal act that a 
member reasonably believes is likely to result in 
death or substantial bodily harm to an individual.  A 
member who reveals information as permitted under 
this rule is not subject to discipline. 

 
[5] No duty to reveal confidential information. 
Neither Business and Professions Code section 6068, 
subdivision (e)(2) nor this rule imposes an 
affirmative obligation on a member to reveal 
information in order to prevent harm.  (See rule  
1-100(A).)  A member may decide not to reveal 
confidential information.  Whether a member chooses 
to reveal confidential information as permitted under 

this rule is a matter for the individual member to 
decide, based on all the facts and circumstances, such 
as those discussed in paragraph [6] of this discussion. 

 
[6] Deciding to reveal confidential information as 
permitted under paragraph (B).  Disclosure permitted 
under paragraph (B) is ordinarily a last resort, when 
no other available action is reasonably likely to prevent 
the criminal act.  Prior to revealing information as 
permitted under paragraph (B), the member must, if 
reasonable under the circumstances, make a good faith 
effort to persuade the client to take steps to avoid the 
criminal act or threatened harm.  Among the factors to 
be considered in determining whether to disclose 
confidential information are the following: 
 

(1) the amount of time that the member has to 
make a decision about disclosure;  
 
(2) whether the client or a third party has 
made similar threats before and whether they 
have ever acted or attempted to act upon them; 

 
(3) whether the member believes the 
member’s efforts to persuade the client or a 
third person not to engage in the criminal 
conduct have or have not been successful; 
 
(4) the extent of adverse effect to the client’s 
rights under the Fifth, Sixth and Fourteenth 
Amendments of the United States Constitution 
and analogous rights and privacy rights under 
Article 1 of the Constitution of the State of 
California that may result from disclosure 
contemplated by the member; 

 
(5) the extent of other adverse effects to the 
client that may result from disclosure 
contemplated by the member; and 
 
(6) the nature and extent of information that 
must be disclosed to prevent the criminal act or 
threatened harm. 
 

A member may also consider whether the prospective 
harm to the victim or victims is imminent in deciding 
whether to disclose the confidential information.  
However, the imminence of the harm is not a 
prerequisite to disclosure and a member may disclose 
the information without waiting until immediately 
before the harm is likely to occur. 

 
[7] Counseling client or third person not to commit 
a criminal act reasonably likely to result in death of 
substantial bodily harm.  Subparagraph (C)(1) 
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provides that before a member may reveal 
confidential information, the member must, if 
reasonable under the circumstances, make a good 
faith effort to persuade the client not to commit or to 
continue the criminal act, or to persuade the client to 
otherwise pursue a course of conduct that will 
prevent the threatened death or substantial bodily 
harm, or if necessary, do both.  The interests 
protected by such counseling is the client’s interest 
in limiting disclosure of confidential information 
and in taking responsible action to deal with 
situations attributable to the client.  If a client, 
whether in response to the member’s counseling or 
otherwise, takes corrective action – such as by 
ceasing the criminal act before harm is caused – the 
option for permissive disclosure by the member 
would cease as the threat posed by the criminal act 
would no longer be present.  When the actor is a 
nonclient or when the act is deliberate or malicious, 
the member who contemplates making adverse 
disclosure of confidential information may 
reasonably conclude that the compelling interests of 
the member or others in their own personal safety 
preclude personal contact with the actor.  Before 
counseling an actor who is a nonclient, the member 
should, if reasonable under the circumstances, first 
advise the client of the member’s intended course of 
action.  If a client or another person has already 
acted but the intended harm has not yet occurred, 
the member should consider, if reasonable under the 
circumstances, efforts to persuade the client or third 
person to warn the victim or consider other 
appropriate action to prevent the harm.  Even when 
the member has concluded that paragraph (B) does 
not permit the member to reveal confidential 
information, the member nevertheless is permitted 
to counsel the client as to why it may be in the 
client’s best interest to consent to the attorney’s 
disclosure of that information. 

 
[8] Disclosure of confidential information must be 
no more than is reasonably necessary to prevent the 
criminal act.  Under paragraph (D), disclosure of 
confidential information, when made, must be no 
more extensive than the member reasonably 
believes necessary to prevent the criminal act.  
Disclosure should allow access to the confidential 
information to only those persons who the member 
reasonably believes can act to prevent the harm.  
Under some circumstances, a member may 
determine that the best course to pursue is to make 
an anonymous disclosure to the potential victim or 
relevant law-enforcement authorities.  What 
particular measures are reasonable depends on the 
circumstances known to the member.  Relevant 

circumstances include the time available, whether 
the victim might be unaware of the threat, the 
member’s prior course of dealings with the client, 
and the extent of the adverse effect on the client that 
may result from the disclosure contemplated by the 
member. 

 
[9] Informing client of member’s ability or 
decision to reveal confidential information under 
subparagraph (C)(2).  A member is required to keep 
a client reasonably informed about significant 
developments regarding the employment or 
representation. Rule 3-500; Business and 
Professions Code, section 6068, subdivision (m).  
Paragraph (C)(2), however, recognizes that under 
certain circumstances, informing a client of the 
member’s ability or decision to reveal confidential 
information under paragraph (B) would likely 
increase the risk of death or substantial bodily harm, 
not only to the originally-intended victims of the 
criminal act, but also to the client or members of the 
client’s family, or to the member or the member’s 
family or associates.  Therefore, paragraph (C)(2) 
requires a member to inform the client of the 
member’s ability or decision to reveal confidential 
information as provided in paragraph (B) only if it 
is reasonable to do so under the circumstances.  
Paragraph (C)(2) further recognizes that the 
appropriate time for the member to inform the client 
may vary depending upon the circumstances.  (See 
paragraph [10] of this discussion.)  Among the 
factors to be considered in determining an 
appropriate time, if any, to inform a client are: 
 

(1) whether the client is an experienced user 
of legal services;  
 
(2) the frequency of the member’s contact 
with the client;  

 
(3) the nature and length of the professional 
relationship with the client;  

 
(4) whether the member and client have 
discussed the member’s duty of confidentiality 
or any exceptions to that duty;  

 
(5) the likelihood that the client’s matter will 
involve information within paragraph (B);  

 
(6) the member’s belief, if applicable, that so 
informing the client is likely to increase the 
likelihood that a criminal act likely to result in 
the death of, or substantial bodily harm to, an 
individual; and 
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(7) the member’s belief, if applicable, that 
good faith efforts to persuade a client not to act 
on a threat have failed. 
 

[10]  Avoiding a chilling effect on the lawyer-client 
relationship.  The foregoing flexible approach to the 
member’s informing a client of his or her ability or 
decision to reveal confidential information recognizes 
the concern that informing a client about limits on 
confidentiality may have a chilling effect on client 
communication. (See Discussion paragraph [1].)  To 
avoid that chilling effect, one member may choose to 
inform the client of the member’s ability to reveal 
information as early as the outset of the 
representation, while another member may choose to 
inform a client only at a point when that client has 
imparted information that may fall under paragraph 
(B), or even choose not to inform a client until such 
time as the member attempts to counsel the client as 
contemplated in Discussion paragraph [7].  In each 
situation, the member will have discharged properly 
the requirement under subparagraph (C)(2), and will 
not be subject to discipline. 

 
[11]  Informing client that disclosure has been made; 
termination of the lawyer-client relationship.  When 
a member has revealed confidential information 
under paragraph (B), in all but extraordinary cases 
the relationship between member and client will have 
deteriorated so as to make the member’s 
representation of the client impossible.  Therefore, 
the member is required to seek to withdraw from the 
representation (see rule 3-700(B)), unless the member 
is able to obtain the client’s informed consent to the 
member’s continued representation.  The member 
must inform the client of the fact of the member’s 
disclosure unless the member has a compelling 
interest in not informing the client, such as to protect 
the member, the member’s family or a third person 
from the risk of death or substantial bodily harm. 

 
[12]  Other consequences of the member’s 
disclosure.  Depending upon the circumstances of a 
member’s disclosure of confidential information, 
there may be other important issues that a member 
must address.  For example, if a member will be 
called as a witness in the client’s matter, then rule  
5-210 should be considered.  Similarly, the member 
should consider his or her duties of loyalty and 
competency (rule 3-110). 

 
[13]  Other exceptions to confidentiality under 
California law.  Rule 3-100 is not intended to 
augment, diminish, or preclude reliance upon, any 
other exceptions to the duty to preserve the 

confidentiality of client information recognized under 
California law.  (Added by order of the Supreme 
Court, operative July 1, 2004.)  

Rule 3-110 Failing to Act Competently   

(A) A member shall not intentionally, recklessly, or 
repeatedly fail to perform legal services with 
competence. 

 
(B) For purposes of this rule, “competence” in any 
legal service shall mean to apply the 1) diligence, 2) 
learning and skill, and 3) mental, emotional, and 
physical ability reasonably necessary for the 
performance of such service. 

 
(C) If a member does not have sufficient learning 
and skill when the legal service is undertaken, the 
member may nonetheless perform such services 
competently by 1) associating with or, where 
appropriate, professionally consulting another lawyer 
reasonably believed to be competent, or 2) by 
acquiring sufficient learning and skill before 
performance is required. 
 
Discussion:  
  
The duties set forth in rule 3-110 include the duty to 
supervise the work of subordinate attorney and non-
attorney employees or agents. (See, e.g., Waysman v. 
State Bar (1986) 41 Cal.3d 452; Trousil v. State Bar 
(1985) 38 Cal.3d 337, 342 [211 Cal.Rptr. 525]; 
Palomo v. State Bar (1984) 36 Cal.3d 785 [205 
Cal.Rptr. 834]; Crane v. State Bar (1981) 30 Cal.3d 
117, 122; Black v. State Bar (1972) 7 Cal.3d 676, 692 
[103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn v. State 
Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 
494 P.2d 1257]; Moore v. State Bar (1964) 62 Cal.2d 
74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].) 
  
In an emergency a lawyer may give advice or 
assistance in a matter in which the lawyer does not 
have the skill ordinarily required where referral to 
or consultation with another lawyer would be 
impractical. Even in an emergency, however, 
assistance should be limited to that reasonably 
necessary in the circumstances. (Amended by order 
of Supreme Court, operative September 14, 1992.) 

Rule 3-120 Sexual Relations With Client    

(A) For purposes of this rule, “sexual relations” 
means sexual intercourse or the touching of an 
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intimate part of another person for the purpose of 
sexual arousal, gratification, or abuse. 

(B) A member shall not: 

(1) Require or demand sexual relations with a 
client incident to or as a condition of any 
professional representation; or 

(2) Employ coercion, intimidation, or undue 
influence in entering into sexual relations with a 
client; or 

(3) Continue representation of a client with 
whom the member has sexual relations if such 
sexual relations cause the member to perform 
legal services incompetently in violation of rule 
3-110. 

(C) Paragraph (B) shall not apply to sexual relations 
between members and their spouses or to ongoing 
consensual sexual relationships which predate the 
initiation of the lawyer-client relationship. 

(D) Where a lawyer in a firm has sexual relations 
with a client but does not participate in the 
representation of that client, the lawyers in the firm 
shall not be subject to discipline under this rule 
solely because of the occurrence of such sexual 
relations. 

Discussion: 

Rule 3-120 is intended to prohibit sexual exploitation 
by a lawyer in the course of a professional 
representation. Often, based upon the nature of the 
underlying representation, a client exhibits great 
emotional vulnerability and dependence upon the 
advice and guidance of counsel. Attorneys owe the 
utmost duty of good faith and fidelity to clients. 
(See, e.g., Greenbaum v. State Bar (1976) 15 Cal.3d 
893, 903 [126 Cal.Rptr. 785]; Alkow v. State Bar 
(1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; 
Cutler v. State Bar (1969) 71 Cal.2d 241, 251 
[78 Cal.Rptr 172]; Clancy v. State Bar (1969) 
71 Cal.2d 140, 146 [77 Cal.Rptr. 657].) The 
relationship between an attorney and client is a 
fiduciary relationship of the very highest character 
and all dealings between an attorney and client that 
are beneficial to the attorney will be closely 
scrutinized with the utmost strictness for unfairness. 
(See, e.g., Giovanazzi v. State Bar (1980) 28 Cal.3d 
465, 472 [169 Cal Rptr. 581]; Benson v. State Bar 
(1975) 13 Cal.3d 581, 586 [119 Cal.Rptr. 297]; 
Lee v. State Bar (1970) 2 Cal.3d 927, 939 

[88 Cal.Rptr. 361]; Clancy v. State Bar (1969) 
71 Cal.2d 140, 146 [77 Cal.Rptr. 657].) Where 
attorneys exercise undue influence over clients or 
take unfair advantage of clients, discipline is 
appropriate. (See, e.g., Magee v. State Bar (1962) 
58 Cal.2d 423 [24 Cal.Rptr. 839]; Lantz v. State Bar 
(1931) 212 Cal. 213 [298 P. 497].) In all client 
matters, a member is advised to keep clients’ interests 
paramount in the course of the member’s 
representation. 

For purposes of this rule, if the client is an organization, 
any individual overseeing the representation shall be 
deemed to be the client. (See rule 3-600.) 

Although paragraph (C) excludes representation of 
certain clients from the scope of rule 3-120, such 
exclusion is not intended to preclude the applicability 
of other Rules of Professional Conduct, including 
rule 3-110. (Added by order of Supreme Court, 
operative September 14, 1992.) 

Rule 3-200 Prohibited Objectives of 
Employment     

A member shall not seek, accept, or continue 
employment if the member knows or should know 
that the objective of such employment is: 

(A) To bring an action, conduct a defense, assert a 
position in litigation, or take an appeal, without 
probable cause and for the purpose of harassing or 
maliciously injuring any person; or 

(B) To present a claim or defense in litigation that is 
not warranted under existing law, unless it can be 
supported by a good faith argument for an extension, 
modification, or reversal of such existing law. 

Rule 3-210  Advising the Violation of Law 

A member shall not advise the violation of any law, 
rule, or ruling of a tribunal unless the member 
believes in good faith that such law, rule, or ruling is 
invalid. A member may take appropriate steps in 
good faith to test the validity of any law, rule, or 
ruling of a tribunal. 

Discussion: 

Rule 3-210 is intended to apply not only to the 
prospective conduct of a client but also to the 
interaction between the member and client and to the 
specific legal service sought by the client from the 
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member. An example of the former is the handling of 
physical evidence of a crime in the possession of the 
client and offered to the member. (See People v. 
Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].) 
An example of the latter is a request that the member 
negotiate the return of stolen property in exchange 
for the owner’s agreement not to report the theft to 
the police or prosecutorial authorities. (See People v. 
Pic’l (1982) 31 Cal.3d 731 [183 Cal.Rptr. 685].)  

Rule 3-300 Avoiding Interests Adverse to a 
Client    

A member shall not enter into a business transaction 
with a client; or knowingly acquire an ownership, 
possessory, security, or other pecuniary interest 
adverse to a client, unless each of the following 
requirements has been satisfied: 

(A) The transaction or acquisition and its terms are 
fair and reasonable to the client and are fully 
disclosed and transmitted in writing to the client in a 
manner which should reasonably have been 
understood by the client; and 

(B) The client is advised in writing that the client 
may seek the advice of an independent lawyer of the 
client’s choice and is given a reasonable opportunity 
to seek that advice; and 

(C) The client thereafter consents in writing to the 
terms of the transaction or the terms of the 
acquisition. 

Discussion: 

Rule 3-300 is not intended to apply to the agreement 
by which the member is retained by the client, 
unless the agreement confers on the member an 
ownership, possessory, security, or other pecuniary 
interest adverse to the client. Such an agreement is 
governed, in part, by rule 4-200. 

Rule 3-300 is not intended to apply where the 
member and client each make an investment on 
terms offered to the general public or a significant 
portion thereof. For example, rule 3-300 is not 
intended to apply where A, a member, invests in a 
limited partnership syndicated by a third party. B, 
A’s client, makes the same investment. Although A 
and B are each investing in the same business, A did 
not enter into the transaction “with” B for the 
purposes of the rule. 

Rule 3-300 is intended to apply where the member 
wishes to obtain an interest in client’s property in 
order to secure the amount of the member’s past due 
or future fees. (Amended by order of Supreme Court, 
operative September 14, 1992.)  

Rule 3-310 Avoiding the Representation of 
Adverse Interests  

(A) For purposes of this rule: 

(1) “Disclosure” means informing the client or 
former client of the relevant circumstances and 
of the actual and reasonably foreseeable adverse 
consequences to the client or former client; 

(2) “Informed written consent” means the 
client’s or former client’s written agreement to 
the representation following written disclosure; 

(3) “Written” means any writing as defined in 
Evidence Code section 250.  

(B) A member shall not accept or continue 
representation of a client without providing written 
disclosure to the client where: 

(1) The member has a legal, business, 
financial, professional, or personal relationship 
with a party or witness in the same matter; or 

(2) The member knows or reasonably should 
know that: 

(a) the member previously had a legal, 
business, financial, professional, or 
personal relationship with a party or 
witness in the same matter; and 

(b) the previous relationship would 
substantially affect the member’s 
representation; or 

(3) The member has or had a legal, business, 
financial, professional, or personal relationship 
with another person or entity the member knows 
or reasonably should know would be affected 
substantially by resolution of the matter; or 

(4) The member has or had a legal, business, 
financial, or professional interest in the subject 
matter of the representation. 



RULES OF PROFESSIONAL CONDUCT 

2016 CURRENT RULES 19 

(C) A member shall not, without the informed 
written consent of each client: 

 
(1) Accept representation of more than one 
client in a matter in which the interests of the 
clients potentially conflict; or 
 
(2) Accept or continue representation of more 
than one client in a matter in which the interests 
of the clients actually conflict; or 
 
(3) Represent a client in a matter and at the 
same time in a separate matter accept as a client 
a person or entity whose interest in the first 
matter is adverse to the client in the first matter. 
 

(D) A member who represents two or more clients 
shall not enter into an aggregate settlement of the 
claims of or against the clients without the informed 
written consent of each client. 

 
(E) A member shall not, without the informed 
written consent of the client or former client, accept 
employment adverse to the client or former client 
where, by reason of the representation of the client 
or former client, the member has obtained 
confidential information material to the 
employment. 

 
(F) A member shall not accept compensation for 
representing a client from one other than the client 
unless: 

 
(1) There is no interference with the member’s 
independence of professional judgment or with 
the client-lawyer relationship; and 
 
(2) Information relating to representation of 
the client is protected as required by Business 
and Professions Code section 6068, subdivision 
(e); and 
 
(3) The member obtains the client’s informed 
written consent, provided that no disclosure or 
consent is required if: 

 
(a) such nondisclosure is otherwise 
authorized by law; or 

 
(b) the member is rendering legal 
services on behalf of any public agency 
which provides legal services to other 
public agencies or the public. 

  

Discussion:  
  
Rule 3-310 is not intended to prohibit a member from 
representing parties having antagonistic positions on 
the same legal question that has arisen in different 
cases, unless representation of either client would be 
adversely affected. 
  
Other rules and laws may preclude making adequate 
disclosure under this rule. If such disclosure is 
precluded, informed written consent is likewise 
precluded. (See, e.g., Business and Professions Code 
section 6068, subdivision (e).) 
  
Paragraph (B) is not intended to apply to the 
relationship of a member to another party’s lawyer. 
Such relationships are governed by rule 3-320. 
  
Paragraph (B) is not intended to require either the 
disclosure of the new engagement to a former client 
or the consent of the former client to the new 
engagement. However, both disclosure and consent 
are required if paragraph (E) applies. 
  
While paragraph (B) deals with the issues of 
adequate disclosure to the present client or clients of 
the member’s present or past relationships to other 
parties or witnesses or present interest in the subject 
matter of the representation, paragraph (E) is 
intended to protect the confidences of another present 
or former client. These two paragraphs are to apply 
as complementary provisions. 
  
Paragraph (B) is intended to apply only to a 
member’s own relationships or interests, unless the 
member knows that a partner or associate in the same 
firm as the member has or had a relationship with 
another party or witness or has or had an interest in 
the subject matter of the representation. 
  
Subparagraphs (C)(1) and (C)(2) are intended to apply 
to all types of legal employment, including the 
concurrent representation of multiple parties in 
litigation or in a single transaction or in some other 
common enterprise or legal relationship. Examples of 
the latter include the formation of a partnership for 
several partners or a corporation for several 
shareholders, the preparation of an ante-nuptial 
agreement, or joint or reciprocal wills for a husband 
and wife, or the resolution of an “uncontested” marital 
dissolution. In such situations, for the sake of 
convenience or economy, the parties may well prefer 
to employ a single counsel, but a member must 
disclose the potential adverse aspects of such multiple 
representation (e.g., Evid. Code, §962) and must 
obtain the informed written consent of the clients 
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thereto pursuant to subparagraph (C)(1). Moreover, if 
the potential adversity should become actual, the 
member must obtain the further informed written 
consent of the clients pursuant to subparagraph (C)(2). 
  
Subparagraph (C)(3) is intended to apply to 
representations of clients in both litigation and 
transactional matters.  
  
In State Farm Mutual Automobile Insurance 
Company v. Federal Insurance Company (1999)  
72 Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court 
held that subparagraph (C)(3) was violated when a 
member, retained by an insurer to defend one suit, 
and while that suit was still pending, filed a direct 
action against the same insurer in an unrelated action 
without securing the insurer’s consent.  
Notwithstanding State Farm, subparagraph (C)(3) is 
not intended to apply with respect to the relationship 
between an insurer and a member when, in each 
matter, the insurer’s interest is only as an indemnity 
provider and not as a direct party to the action. 
 
There are some matters in which the conflicts are 
such that written consent may not suffice for non-
disciplinary purposes. (See Woods v. Superior Court 
(1983) 149 Cal.App.3d 931 [197 Cal.Rptr. 185]; 
Klemm v. Superior Court (1977) 75 Cal.App.3d 893 
[142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 
241 Cal.App.2d 520 [50 Cal.Rptr. 592].) 
  
Paragraph (D) is not intended to apply to class action 
settlements subject to court approval. 
  
Paragraph (F) is not intended to abrogate existing 
relationships between insurers and insureds whereby 
the insurer has the contractual right to unilaterally 
select counsel for the insured, where there is no 
conflict of interest. (See San Diego Navy Federal 
Credit Union v. Cumis Insurance Society (1984)  
162 Cal.App.3d 358 [208 Cal.Rptr. 494].) (Amended 
by order of Supreme Court, operative September 14, 
1992; operative March 3, 2003.)  

Rule 3-320 Relationship With Other Party’s 
Lawyer    

A member shall not represent a client in a matter in 
which another party’s lawyer is a spouse, parent, 
child, or sibling of the member, lives with the 
member, is a client of the member, or has an intimate 
personal relationship with the member, unless the 
member informs the client in writing of the 
relationship. 
  

Discussion:  
  
Rule 3-320 is not intended to apply to circumstances 
in which a member fails to advise the client of a 
relationship with another lawyer who is merely a 
partner or associate in the same law firm as the 
adverse party’s counsel, and who has no direct 
involvement in the matter. (Amended by order of 
Supreme Court, operative September 14, 1992.) 

Rule 3-400 Limiting Liability to Client  

A member shall not: 
  
(A) Contract with a client prospectively limiting the 
member’s liability to the client for the member’s 
professional malpractice; or 
 
(B) Settle a claim or potential claim for the 
member’s liability to the client for the member’s 
professional malpractice, unless the client is informed 
in writing that the client may seek the advice of an 
independent lawyer of the client’s choice regarding 
the settlement and is given a reasonable opportunity 
to seek that advice. 
  
Discussion:  
  
Rule 3-400 is not intended to apply to customary 
qualifications and limitations in legal opinions and 
memoranda, nor is it intended to prevent a member 
from reasonably limiting the scope of the member’s 
employment or representation. (Amended by order of 
Supreme Court, operative September 14, 1992.) 

Rule 3-410  Disclosure of Professional Liability 
Insurance  

(A) A member who knows or should know that he 
or she does not have professional liability insurance 
shall inform a client in writing, at the time of the 
client’s engagement of the member, that the 
member does not have professional liability 
insurance whenever it is reasonably foreseeable that 
the total amount of the member’s legal 
representation of the client in the matter will exceed 
four hours. 
 
(B) If a member does not provide the notice 
required under paragraph (A) at the time of a 
client’s engagement of the member, and the member 
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subsequently knows or should know that he or she 
no longer has professional liability insurance during 
the representation of the client, the member shall 
inform the client in writing within thirty days of the 
date that the member knows or should know that he 
or she no longer has professional liability insurance. 

(C) This rule does not apply to a member who is 
employed as a government lawyer or in-house 
counsel when that member is representing or 
providing legal advice to a client in that capacity. 

(D) This rule does not apply to legal services 
rendered in an emergency to avoid foreseeable 
prejudice to the rights or interests of the client. 

(E) This rule does not apply where the member has 
previously advised the client under Paragraph (A) or 
(B) that the member does not have professional 
liability insurance. 

Discussion: 

[1] The disclosure obligation imposed by 
Paragraph (A) of this rule applies with respect to 
new clients and new engagements with returning 
clients. 

[2] A member may use the following language in 
making the disclosure required by rule 3-410(A), and 
may include that language in a written fee agreement 
with the client or in a separate writing:  

“Pursuant to California Rule of 
Professional Conduct 3-410, I am informing 
you in writing that I do not have 
professional liability insurance.”  

[3]  A member may use the following language in 
making the disclosure required by rule 3-410(B):  

“Pursuant to California Rule of Professional 
Conduct 3-410, I am informing you in writing 
that I no longer have professional liability 
insurance.”  

[4] Rule 3-410(C) provides an exemption for a 
“government lawyer or in-house counsel when that 
member is representing or providing legal advice to 
a client in that capacity.” The basis of both 
exemptions is essentially the same. The purpose of 
this rule is to provide information directly to a client 
if a member is not covered by professional liability 
insurance. If a member is employed directly by and 

provides legal services directly for a private entity 
or a federal, state or local governmental entity, that 
entity presumably knows whether the member is or 
is not covered by professional liability insurance. 
The exemptions under this rule are limited to 
situations involving direct employment and 
representation, and do not, for example, apply to 
outside counsel for a private or governmental entity, 
or to counsel retained by an insurer to represent an 
insured.  (Added by order of the Supreme Court, 
operative January 1, 2010.) 

Rule 3-500  Communication 

A member shall keep a client reasonably informed 
about significant developments relating to the 
employment or representation, including promptly 
complying with reasonable requests for information 
and copies of significant documents when necessary 
to keep the client so informed. 

Discussion: 

Rule 3-500 is not intended to change a member’s 
duties to his or her clients. It is intended to make 
clear that, while a client must be informed of 
significant developments in the matter, a member 
will not be disciplined for failing to communicate 
insignificant or irrelevant information. (See Bus. & 
Prof. Code, § 6068, subd. (m).) 

A member may contract with the client in their 
employment agreement that the client assumes 
responsibility for the cost of copying significant 
documents. This rule is not intended to prohibit a 
claim for the recovery of the member’s expense in 
any subsequent legal proceeding. 

Rule 3-500 is not intended to create, augment, 
diminish, or eliminate any application of the work 
product rule. The obligation of the member to 
provide work product to the client shall be governed 
by relevant statutory and decisional law. 
Additionally, this rule is not intended to apply to any 
document or correspondence that is subject to a 
protective order or non-disclosure agreement, or to 
override applicable statutory or decisional law 
requiring that certain information not be provided to 
criminal defendants who are clients of the member. 
(Amended by order of the Supreme Court, operative 
June 5, 1997.)  
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Rule 3-510 Communication of Settlement 
Offer    

(A) A member shall promptly communicate to the 
member’s client: 

(1) All terms and conditions of any offer made 
to the client in a criminal matter; and 

(2) All amounts, terms, and conditions of any 
written offer of settlement made to the client in 
all other matters. 

(B) As used in this rule, “client” includes a person 
who possesses the authority to accept an offer of 
settlement or plea, or, in a class action, all the named 
representatives of the class. 

Discussion: 

Rule 3-510 is intended to require that counsel in a 
criminal matter convey all offers, whether written or 
oral, to the client, as give and take negotiations are 
less common in criminal matters, and, even were they 
to occur, such negotiations should require the 
participation of the accused.  

Any oral offers of settlement made to the client in a 
civil matter should also be communicated if they are 
“significant” for the purposes of rule 3-500. 

Rule 3-600 Organization as Client   

(A) In representing an organization, a member shall 
conform his or her representation to the concept that 
the client is the organization itself, acting through its 
highest authorized officer, employee, body, or 
constituent overseeing the particular engagement. 

(B) If a member acting on behalf of an organization 
knows that an actual or apparent agent of the 
organization acts or intends or refuses to act in a 
manner that is or may be a violation of law 
reasonably imputable to the organization, or in a 
manner which is likely to result in substantial injury 
to the organization, the member shall not violate his 
or her duty of protecting all confidential information 
as provided in Business and Professions Code section 
6068, subdivision (e). Subject to Business and 
Professions Code section 6068, subdivision (e), the 
member may take such actions as appear to the 
member to be in the best lawful interest of the 
organization. Such actions may include among 
others: 

(1) Urging reconsideration of the matter while 
explaining its likely consequences to the 
organization; or 

(2) Referring the matter to the next higher 
authority in the organization, including, if 
warranted by the seriousness of the matter, 
referral to the highest internal authority that can 
act on behalf of the organization. 

(C) If, despite the member’s actions in accordance 
with paragraph (B), the highest authority that can act 
on behalf of the organization insists upon action or a 
refusal to act that is a violation of law and is likely to 
result in substantial injury to the organization, the 
member’s response is limited to the member’s right, 
and, where appropriate, duty to resign in accordance 
with rule 3-700. 

(D) In dealing with an organization’s directors, 
officers, employees, members, shareholders, or other 
constituents, a member shall explain the identity of 
the client for whom the member acts, whenever it is 
or becomes apparent that the organization’s interests 
are or may become adverse to those of the 
constituent(s) with whom the member is dealing. The 
member shall not mislead such a constituent into 
believing that the constituent may communicate 
confidential information to the member in a way that 
will not be used in the organization’s interest if that is 
or becomes adverse to the constituent. 

(E) A member representing an organization may 
also represent any of its directors, officers, 
employees, members, shareholders, or other 
constituents, subject to the provisions of rule 3-310. 
If the organization’s consent to the dual 
representation is required by rule 3-310, the consent 
shall be given by an appropriate constituent of the 
organization other than the individual or constituent 
who is to be represented, or by the shareholder(s) or 
organization members. 

Discussion: 

Rule 3-600 is not intended to enmesh members in the 
intricacies of the entity and aggregate theories of 
partnership. 

Rule 3-600 is not intended to prohibit members from 
representing both an organization and other parties 
connected with it, as for instance (as simply one 
example) in establishing employee benefit packages 
for closely held corporations or professional 
partnerships. 
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Rule 3-600 is not intended to create or to validate 
artificial distinctions between entities and their 
officers, employees, or members, nor is it the purpose 
of the rule to deny the existence or importance of 
such formal distinctions. In dealing with a close 
corporation or small association, members commonly 
perform professional engagements for both the 
organization and its major constituents. When a 
change in control occurs or is threatened, members 
are faced with complex decisions involving personal 
and institutional relationships and loyalties and have 
frequently had difficulty in perceiving their correct duty. 
(See People ex rel Deukmejian v. Brown (1981)  
29 Cal.3d 150 [172 Cal.Rptr. 478]; Goldstein v. Lees 
(1975) 46 Cal.App.3d 614 [120 Cal.Rptr. 253]; Woods 
v. Superior Court (1983) 149 Cal.App.3d 931  
[197 Cal.Rptr. 185]; In re Banks (1978) 283 Ore. 459 
[584 P.2d 284]; 1 A.L.R.4th 1105.) In resolving such 
multiple relationships, members must rely on case law. 

Rule 3-700 Termination of Employment 

(A) In General. 
 
(1) If permission for termination of 
employment is required by the rules of a 
tribunal, a member shall not withdraw from 
employment in a proceeding before that tribunal 
without its permission. 
 
(2) A member shall not withdraw from 
employment until the member has taken 
reasonable steps to avoid reasonably foreseeable 
prejudice to the rights of the client, including 
giving due notice to the client, allowing time for 
employment of other counsel, complying with 
rule 3-700(D), and complying with applicable 
laws and rules. 
 

(B) Mandatory Withdrawal. 
 

A member representing a client before a tribunal 
shall withdraw from employment with the permission 
of the tribunal, if required by its rules, and a member 
representing a client in other matters shall withdraw 
from employment, if: 

 
(1) The member knows or should know that 
the client is bringing an action, conducting a 
defense, asserting a position in litigation, or 
taking an appeal, without probable cause and for 
the purpose of harassing or maliciously injuring 
any person; or 
 

(2) The member knows or should know that 
continued employment will result in violation of 
these rules or of the State Bar Act; or  

 
(3) The member’s mental or physical 
condition renders it unreasonably difficult to 
carry out the employment effectively. 
 

(C) Permissive Withdrawal. 
 

If rule 3-700(B) is not applicable, a member may not 
request permission to withdraw in matters pending 
before a tribunal, and may not withdraw in other 
matters, unless such request or such withdrawal is 
because: 
 

(1) The client 
 

(a) insists upon presenting a claim or 
defense that is not warranted under 
existing law and cannot be supported by 
good faith argument for an extension, 
modification, or reversal of existing law, 
or 

 
(b) seeks to pursue an illegal course of 
conduct, or 

 
(c) insists that the member pursue a 
course of conduct that is illegal or that is 
prohibited under these rules or the State 
Bar Act, or 

 
(d) by other conduct renders it 
unreasonably difficult for the member to 
carry out the employment effectively, or 

 
(e) insists, in a matter not pending before 
a tribunal, that the member engage in 
conduct that is contrary to the judgment 
and advice of the member but not 
prohibited under these rules or the State 
Bar Act, or 

 
(f) breaches an agreement or obligation 
to the member as to expenses or fees. 

 
(2) The continued employment is likely to 
result in a violation of these rules or of the State 
Bar Act; or 
 
(3) The inability to work with co-counsel 
indicates that the best interests of the client 
likely will be served by withdrawal; or 
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(4) The member’s mental or physical 
condition renders it difficult for the member to 
carry out the employment effectively; or 
 
(5) The client knowingly and freely assents to 
termination of the employment; or 
 
(6) The member believes in good faith, in a 
proceeding pending before a tribunal, that the 
tribunal will find the existence of other good 
cause for withdrawal. 
 

(D) Papers, Property, and Fees. 
 

A member whose employment has terminated shall: 
 
(1) Subject to any protective order or non-
disclosure agreement, promptly release to the 
client, at the request of the client, all the client 
papers and property. “Client papers and 
property” includes correspondence, pleadings, 
deposition transcripts, exhibits, physical 
evidence, expert’s reports, and other items 
reasonably necessary to the client’s 
representation, whether the client has paid for 
them or not; and 
 
(2) Promptly refund any part of a fee paid in 
advance that has not been earned. This 
provision is not applicable to a true retainer fee 
which is paid solely for the purpose of ensuring 
the availability of the member for the matter. 

  
Discussion:  
  
Subparagraph (A)(2) provides that “a member shall 
not withdraw from employment until the member 
has taken reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the clients.” 
What such steps would include, of course, will vary 
according to the circumstances. Absent special 
circumstances, “reasonable steps” do not include 
providing additional services to the client once the 
successor counsel has been employed and rule  
3-700(D) has been satisfied. 
  
Paragraph (D) makes clear the member’s duties in 
the recurring situation in which new counsel seeks to 
obtain client files from a member discharged by the 
client. It codifies existing case law. (See Academy of 
California Optometrists v. Superior Court (1975)  
51 Cal.App.3d 999 [124 Cal.Rptr. 668]; Weiss v. 
Marcus (1975) 51 Cal.App.3d 590 [124 Cal.Rptr. 
297].) Paragraph (D) also requires that the member 
“promptly” return unearned fees paid in advance. If 

a client disputes the amount to be returned, the 
member shall comply with rule 4-100(A)(2). 
  
Paragraph (D) is not intended to prohibit a member 
from making, at the member’s own expense, and 
retaining copies of papers released to the client, nor 
to prohibit a claim for the recovery of the member’s 
expense in any subsequent legal proceeding. 

 
 
 

CHAPTER 4.  
FINANCIAL RELATIONSHIP WITH CLIENTS 

Rule 4-100 Preserving Identity of Funds and 
Property of a Client     

(A) All funds received or held for the benefit of 
clients by a member or law firm, including advances 
for costs and expenses, shall be deposited in one or 
more identifiable bank accounts labeled “Trust 
Account,” “Client’s Funds Account” or words of 
similar import, maintained in the State of California, 
or, with written consent of the client, in any other 
jurisdiction where there is a substantial relationship 
between the client or the client’s business and the 
other jurisdiction. No funds belonging to the 
member or the law firm shall be deposited therein or 
otherwise commingled therewith except as follows: 

 
(1) Funds reasonably sufficient to pay bank 
charges. 
 
(2) In the case of funds belonging in part to a 
client and in part presently or potentially to the 
member or the law firm, the portion belonging 
to the member or law firm must be withdrawn 
at the earliest reasonable time after the 
member’s interest in that portion becomes 
fixed. However, when the right of the member 
or law firm to receive a portion of trust funds 
is disputed by the client, the disputed portion 
shall not be withdrawn until the dispute is 
finally resolved. 
 

(B) A member shall: 
 
(1) Promptly notify a client of the receipt of 
the client’s funds, securities, or other 
properties.  

 
(2) Identify and label securities and 
properties of a client promptly upon receipt 
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and place them in a safe deposit box or other 
place of safekeeping as soon as practicable. 
 
(3) Maintain complete records of all funds, 
securities, and other properties of a client 
coming into the possession of the member or 
law firm and render appropriate accounts to the 
client regarding them; preserve such records 
for a period of no less than five years after 
final appropriate distribution of such funds or 
properties; and comply with any order for an 
audit of such records issued pursuant to the 
Rules of Procedure of the State Bar. 
 
(4) Promptly pay or deliver, as requested by 
the client, any funds, securities, or other 
properties in the possession of the member 
which the client is entitled to receive. 
 

(C) The Board of Governors of the State Bar shall 
have the authority to formulate and adopt standards 
as to what “records” shall be maintained by 
members and law firms in accordance with 
subparagraph (B)(3). The standards formulated and 
adopted by the Board, as from time to time 
amended, shall be effective and binding on all 
members. 
  
[Publisher’s Note re Rule 4-100(C):  Operative 
January 1, 2012, Business and Professions Code 
section 6010, in part, provides that the State Bar is 
governed by a board known as the board of trustees of 
the State Bar and that any provision of law referring to 
the “board of governors” shall be deemed to refer to 
the “board of trustees.”  In accordance with this law, 
references to the “board of governors” included in the 
current Rules of Professional Conduct are deemed to 
refer to the “board of trustees.”] 
 
Standards:  
 
Pursuant to rule 4-100(C) the Board adopted the 
following standards, effective January 1, 1993, as to 
what “records” shall be maintained by members and 
law firms in accordance with subparagraph (B)(3). 
  

(1) A member shall, from the date of receipt 
of client funds through the period ending five 
years from the date of appropriate disbursement 
of such funds, maintain: 
 

(a) a written ledger for each client on 
whose behalf funds are held that sets forth: 

 

(i) the name of such client, 
 

(ii) the date, amount and source of 
all funds received on behalf of such 
client, 

 
(iii) the date, amount, payee and 
purpose of each disbursement made 
on behalf of such client, and 

 
(iv) the current balance for such 
client; 

(b) a written journal for each bank 
account that sets forth: 
 

(i) the name of such account, 
 
(ii) the date, amount and client 
affected by each debit and credit, and 

 
(iii) the current balance in such 
account; 
 

(c) all bank statements and canceled 
checks for each bank account; and 

 
(d) each monthly reconciliation 
(balancing) of (a), (b), and (c). 

 
(2) A member shall, from the date of receipt 
of all securities and other properties held for the 
benefit of client through the period ending five 
years from the date of appropriate disbursement 
of such securities and other properties, maintain 
a written journal that specifies: 
 

(a) each item of security and property 
held; 

 
(b) the person on whose behalf the 
security or property is held; 

 
(c) the date of receipt of the security or 
property; 

 
(d) the date of distribution of the security 
or property; and 

 
(e) person to whom the security or 
property was distributed. 

  
[Publisher’s Note: Trust Account Record Keeping 
Standards as adopted by the Board on July 11, 1992, 
effective January 1, 1993.]  
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Rule 4-200 Fees for Legal Services    

(A) A member shall not enter into an agreement for, 
charge, or collect an illegal or unconscionable fee. 
 
(B) Unconscionability of a fee shall be determined 
on the basis of all the facts and circumstances 
existing at the time the agreement is entered into 
except where the parties contemplate that the fee will 
be affected by later events. Among the factors to be 
considered, where appropriate, in determining the 
conscionability of a fee are the following: 

 
(1) The amount of the fee in proportion to the 
value of the services performed. 
 
(2) The relative sophistication of the member 
and the client. 
 
(3) The novelty and difficulty of the questions 
involved and the skill requisite to perform the 
legal service properly. 
 
(4) The likelihood, if apparent to the client, 
that the acceptance of the particular 
employment will preclude other employment by 
the member. 
 
(5) The amount involved and the results 
obtained. 
 
(6) The time limitations imposed by the client 
or by the circumstances. 
 
(7) The nature and length of the professional 
relationship with the client. 
 
(8) The experience, reputation, and ability of 
the member or members performing the 
services. 
 
(9) Whether the fee is fixed or contingent. 
 
(10) The time and labor required. 
 
(11) The informed consent of the client to the 
fee. 

 
(Amended by order of Supreme Court, operative 
September 14, 1992.) 

Rule 4-210 Payment of Personal or Business 
Expenses Incurred by or for a Client     

(A) A member shall not directly or indirectly pay or 
agree to pay, guarantee, represent, or sanction a 
representation that the member or member’s law firm 
will pay the personal or business expenses of a 
prospective or existing client, except that this rule 
shall not prohibit a member: 
 

(1) With the consent of the client, from paying 
or agreeing to pay such expenses to third 
persons from funds collected or to be collected 
for the client as a result of the representation; or 
 
(2) After employment, from lending money to 
the client upon the client’s promise in writing to 
repay such loan; or 
 
(3) From advancing the costs of prosecuting 
or defending a claim or action or otherwise 
protecting or promoting the client’s interests, 
the repayment of which may be contingent on 
the outcome of the matter. Such costs within the 
meaning of this subparagraph (3) shall be 
limited to all reasonable expenses of litigation 
or reasonable expenses in preparation for 
litigation or in providing any legal services to 
the client. 
 

(B) Nothing in rule 4-210 shall be deemed to limit 
rules 3-300, 3-310, and 4-300.  

Rule 4-300 Purchasing Property at a 
Foreclosure or a Sale Subject to Judicial Review    

(A) A member shall not directly or indirectly 
purchase property at a probate, foreclosure, 
receiver’s, trustee’s, or judicial sale in an action or 
proceeding in which such member or any lawyer 
affiliated by reason of personal, business, or 
professional relationship with that member or with 
that member’s law firm is acting as a lawyer for a 
party or as executor, receiver, trustee, 
administrator, guardian, or conservator. 
 
(B) A member shall not represent the seller at a 
probate, foreclosure, receiver, trustee, or judicial 
sale in an action or proceeding in which the 
purchaser is a spouse or relative of the member or 
of another lawyer in the member’s law firm or is 
an employee of the member or the member’s law 
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firm. (Amended by order of Supreme Court, 
operative September 14, 1992.)  

Rule 4-400 Gifts From Client   

A member shall not induce a client to make a 
substantial gift, including a testamentary gift, to the 
member or to the member’s parent, child, sibling, or 
spouse, except where the client is related to the 
member. 
  
Discussion:  
  
A member may accept a gift from a member’s 
client, subject to general standards of fairness and 
absence of undue influence. The member who 
participates in the preparation of an instrument 
memorializing a gift which is otherwise permissible 
ought not to be subject to professional discipline. 
On the other hand, where impermissible influence 
occurred, discipline is appropriate. (See Magee v. 
State Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 839].)  
 
 
 

CHAPTER 5.   
ADVOCACY AND REPRESENTATION 

Rule 5-100 Threatening Criminal, 
Administrative, or Disciplinary Charges 

(A) A member shall not threaten to present 
criminal, administrative, or disciplinary charges to 
obtain an advantage in a civil dispute. 
 
(B) As used in paragraph (A) of this rule, the term 
“administrative charges” means the filing or 
lodging of a complaint with a federal, state, or 
local governmental entity which may order or 
recommend the loss or suspension of a license, or 
may impose or recommend the imposition of a 
fine, pecuniary sanction, or other sanction of a 
quasi-criminal nature but does not include filing 
charges with an administrative entity required by 
law as a condition precedent to maintaining a civil 
action. 

 
(C) As used in paragraph (A) of this rule, the term 
“civil dispute” means a controversy or potential 
controversy over the rights and duties of two or 
more parties under civil law, whether or not an 
action has been commenced, and includes an 
administrative proceeding of a quasi-civil nature 

pending before a federal, state, or local 
governmental entity. 
  
Discussion:  
 
Rule 5-100 is not intended to apply to a member’s 
threatening to initiate contempt proceedings 
against a party for a failure to comply with a court 
order. 
  
Paragraph (B) is intended to exempt the threat of 
filing an administrative charge which is a 
prerequisite to filing a civil complaint on the same 
transaction or occurrence. 
  
For purposes of paragraph (C), the definition of 
“civil dispute” makes clear that the rule is 
applicable prior to the formal filing of a civil 
action.  

Rule 5-110 Performing the Duty of Member in 
Government Service     

A member in government service shall not institute 
or cause to be instituted criminal charges when the 
member knows or should know that the charges are 
not supported by probable cause. If, after the 
institution of criminal charges, the member in 
government service having responsibility for 
prosecuting the charges becomes aware that those 
charges are not supported by probable cause, the 
member shall promptly so advise the court in which 
the criminal matter is pending.  

Rule 5-120 Trial Publicity    

(A) A member who is participating or has 
participated in the investigation or litigation of a 
matter shall not make an extrajudicial statement that 
a reasonable person would expect to be disseminated 
by means of public communication if the member 
knows or reasonably should know that it will have a 
substantial likelihood of materially prejudicing an 
adjudicative proceeding in the matter. 
 
(B) Notwithstanding paragraph (A), a member may 
state: 

 
(1) the claim, offense or defense involved and, 
except when prohibited by law, the identity of 
the persons involved; 
 
(2) the information contained in a public 
record; 
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(3) that an investigation of the matter is in 
progress; 
 
(4) the scheduling or result of any step in 
litigation; 
 
(5) a request for assistance in obtaining 
evidence and information necessary thereto; 
 
(6) a warning of danger concerning the 
behavior of a person involved, when there is 
reason to believe that there exists the likelihood 
of substantial harm to an individual or the 
public interest; and 
 
(7) in a criminal case, in addition to 
subparagraphs (1) through (6): 
 

(a) the identity, residence, occupation, 
and family status of the accused; 

 
(b) if the accused has not been 
apprehended, the information necessary to 
aid in apprehension of that person; 

 
(c) the fact, time, and place of arrest; and 
 
(d) the identity of investigating and 
arresting officers or agencies and the 
length of the investigation. 

 
(C) Notwithstanding paragraph (A), a member may 
make a statement that a reasonable member would 
believe is required to protect a client from the 
substantial undue prejudicial effect of recent 
publicity not initiated by the member or the 
member’s client. A statement made pursuant to this 
paragraph shall be limited to such information as is 
necessary to mitigate the recent adverse publicity. 
  
Discussion: 
  
Rule 5-120 is intended to apply equally to 
prosecutors and criminal defense counsel. 
  
Whether an extrajudicial statement violates rule  
5-120 depends on many factors, including:  
(1) whether the extrajudicial statement presents 
information clearly inadmissible as evidence in the 
matter for the purpose of proving or disproving a 
material fact in issue; (2) whether the extrajudicial 
statement presents information the member knows is 
false, deceptive, or the use of which would violate 
Business and Professions Code section 6068(d);  

(3) whether the extrajudicial statement violates a 
lawful “gag” order, or protective order, statute, rule 
of court, or special rule of confidentiality  
(for example, in juvenile, domestic, mental disability, 
and certain criminal proceedings); and (4) the timing 
of the statement. 
  
Paragraph (A) is intended to apply to statements 
made by or on behalf of the member. 
  
Subparagraph (B)(6) is not intended to create, 
augment, diminish, or eliminate any application of 
the lawyer-client privilege or of Business and 
Professions Code section 6068(e) regarding the 
member’s duty to maintain client confidence and 
secrets. (Added by order of the Supreme Court, 
operative October 1, 1995.)  

Rule 5-200 Trial Conduct     

In presenting a matter to a tribunal, a member: 
  
(A) Shall employ, for the purpose of maintaining 
the causes confided to the member such means only 
as are consistent with truth; 
 
(B) Shall not seek to mislead the judge, judicial 
officer, or jury by an artifice or false statement of 
fact or law; 

 
(C) Shall not intentionally misquote to a tribunal 
the language of a book, statute, or decision; 

 
(D) Shall not, knowing its invalidity, cite as 
authority a decision that has been overruled or a 
statute that has been repealed or declared 
unconstitutional; and 

 
(E) Shall not assert personal knowledge of the 
facts at issue, except when testifying as a witness. 

Rule 5-210 Member as Witness  

A member shall not act as an advocate before a jury 
which will hear testimony from the member unless: 
  
(A) The testimony relates to an uncontested matter; 
or 

 
(B) The testimony relates to the nature and value of 
legal services rendered in the case; or 
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(C) The member has the informed, written consent 
of the client. If the member represents the People or a 
governmental entity, the consent shall be obtained 
from the head of the office or a designee of the head 
of the office by which the member is employed and 
shall be consistent with principles of recusal. 

 
Discussion:  
  
Rule 5-210 is intended to apply to situations in which 
the member knows or should know that he or she 
ought to be called as a witness in litigation in which 
there is a jury. This rule is not intended to encompass 
situations in which the member is representing the 
client in an adversarial proceeding and is testifying 
before a judge. In non-adversarial proceedings, as 
where the member testifies on behalf of the client in a 
hearing before a legislative body, rule 5-210 is not 
applicable. 
 
Rule 5-210 is not intended to apply to circumstances 
in which a lawyer in an advocate’s firm will be a 
witness. (Amended by order of Supreme Court, 
operative September 14, 1992.) 

Rule 5-220 Suppression of Evidence   

A member shall not suppress any evidence that the 
member or the member’s client has a legal obligation 
to reveal or to produce.  

Rule 5-300 Contact With Officials   

(A) A member shall not directly or indirectly give or 
lend anything of value to a judge, official, or 
employee of a tribunal unless the personal or family 
relationship between the member and the judge, 
official, or employee is such that gifts are 
customarily given and exchanged. Nothing 
contained in this rule shall prohibit a member from 
contributing to the campaign fund of a judge 
running for election or confirmation pursuant to 
applicable law pertaining to such contributions. 
 
(B) A member shall not directly or indirectly 
communicate with or argue to a judge or judicial 
officer upon the merits of a contested matter pending 
before such judge or judicial officer, except: 

 
(1) In open court; or 

(2) With the consent of all other counsel in 
such matter; or 
 
(3) In the presence of all other counsel in 
such matter; or 
 
(4) In writing with a copy thereof furnished 
to such other counsel; or 
 
(5) In ex parte matters. 
 

(C) As used in this rule, “judge” and “judicial 
officer” shall include law clerks, research 
attorneys, or other court personnel who participate 
in the decision-making process. (Amended by 
order of Supreme Court, operative September 14, 
1992.)  

Rule 5-310 Prohibited Contact With Witnesses    

A member shall not: 
 
(A) Advise or directly or indirectly cause a person 
to secrete himself or herself or to leave the 
jurisdiction of a tribunal for the purpose of making 
that person unavailable as a witness therein. 

 
(B) Directly or indirectly pay, offer to pay, or 
acquiesce in the payment of compensation to a 
witness contingent upon the content of the 
witness’s testimony or the outcome of the case.  
Except where prohibited by law, a member may 
advance, guarantee, or acquiesce in the payment 
of: 
 

(1) Expenses reasonably incurred by a 
witness in attending or testifying. 
 
(2) Reasonable compensation to a witness 
for loss of time in attending or testifying. 
 
(3) A reasonable fee for the professional 
services of an expert witness. 

Rule 5-320 Contact With Jurors     

(A) A member connected with a case shall not 
communicate directly or indirectly with anyone the 
member knows to be a member of the venire from 
which the jury will be selected for trial of that 
case. 
 



RULES OF PROFESSIONAL CONDUCT 
 

30 CURRENT RULES 2016 

(B) During trial a member connected with the 
case shall not communicate directly or indirectly 
with any juror. 
 
(C) During trial a member who is not connected 
with the case shall not communicate directly or 
indirectly concerning the case with anyone the 
member knows is a juror in the case. 
 
(D) After discharge of the jury from further 
consideration of a case a member shall not ask 
questions of or make comments to a member of 
that jury that are intended to harass or embarrass 
the juror or to influence the juror’s actions in 
future jury service. 
 
(E) A member shall not directly or indirectly 
conduct an out of court investigation of a person 
who is either a member of the venire or a juror in a 
manner likely to influence the state of mind of 
such person in connection with present or future 
jury service. 
 
(F) All restrictions imposed by this rule also 
apply to communications with, or investigations 
of, members of the family of a person who is either 
a member of the venire or a juror. 
 
(G) A member shall reveal promptly to the court 
improper conduct by a person who is either a 
member of a venire or a juror, or by another 
toward a person who is either a member of a venire 
or a juror or a member of his or her family, of 
which the member has knowledge. 
 
(H) This rule does not prohibit a member from 
communicating with persons who are members of a 
venire or jurors as a part of the official proceedings.  
 
(I) For purposes of this rule, “juror” means any 
empanelled, discharged, or excused juror. 
(Amended by order of Supreme Court, operative 
September 14, 1992.) 
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