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THE S TATE  BAR  OF CA LIFOR NIA

STANDING COMMITTEE ON

PROFESSIONAL RESPONSIBILITY AND CONDUCT

FORM AL OPINION INTERIM  NO. 95-0019

ISSUE: Under what circumstances may a communication in a non-office setting by a person seeking legal

services or advice from an attorney be entitled to protection as confidential client information when

the attorney accepts no engagem ent, expresse s no agreem ent as to con fidentiality, and assumes no

responsibility over any matter?

DIGEST: A person’s co mmunica tion made  to an attorney in a non-office setting may result in the attorney’s

obligation to preserve the confidentiality of the  commun ication if (1) an a ttorney-client relatio nship

is created by the contact or (2) even if no attorney-client relatio nship is forme d, the attorney’s

words or actions induce in the speaker a reasonable belief that the speaker is consulting the

attorney,  in confidence, in his professional capacity to retain the attorney or to obtain legal services

or advice.

An attorney-client relation ship, together  with all the attenda nt duties a lawyer  owes a client,

including the duty of confidentiality, may be created by contract, either express or implied.  In the

case of an implied  contract,  the key inquiry is whether the speaker’s belief that such a relatio nship

was formed ha s been reas onably  induced by the representations or conduct of the attorney.  Factors

to be considered in making a determination that such a relationship was formed include: whether

the attorney volunteered his services to the speaker, whether the attorney agreed to investigate a

matter and provide legal advice to the speaker about the matter’s possible merits; whether the

attorney previously re presente d the speaker; whether the speaker sought legal advice and the

attorney provided  that advice; a nd whether the speaker paid fees or other consideration to the

attorney.

Even if no attorney-client relationship is created, an attorney is obligated to treat a communication

as confidential if the sp eaker was se eking repre sentation or le gal advice a nd the tota lity of the

circumstances, particularly the representations and conduct of the attorney, reasonably induces in

the speaker the belief that the attorney is willing to be consulted by the speaker for the purpose of

retaining the attorney or  securing lega l services or ad vice in his pro fessional cap acity, and the

speaker has provided confidential information to the attorney in confidence.

Whether the attorney’s representations or conduct evidence a willingness to participate in a

consultation is e xamined fro m the viewp oint of the reaso nable  expectations of the speaker.  The

factual circumstances relevant to the existence of a consultation include: whether the parties meet

by pre-arrangement or by chance; the prior relationship, if any, of the parties; whether the

communications between the parties took place in a public or private place; the presence or

absence of third parties; the duration of the communication; and, most important, the demeanor

of the parties, particularly any conduct of the attorney encouraging or discouraging the

communication and conduct of either party suggesting an understanding that the communication

is or is not confid ential.

The obligation of confidentiality that arises from such a consultation prohibits the attorney from

using or disclosing the confidential or secret information imparted, except with the consent of or

for the benefit of the speaker.  The attorney’s obligation of confidentiality may also bar the

attorney from acce pting or co ntinuing anoth er represe ntation without the speaker’s co nsent.

Unless the circumstan ces suppo rt a finding of a m utual willingness to such a consultation,

however, no protection attaches to the communication and the attorney may reveal and use the

information without restriction.
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AUTHORITIES

INTERPRETED: Rule 3-310(E) of the Rules of Professional Conduct of the State Bar of California.

Business and Professions Code section 6068, subdivision (e).

Evidence Code sections 951, 952, and 954.

STATEMENT OF FACTS

Individuals  with legal questions sometimes approach lawyers on a casual basis, in non-office settings, and in unexpected

ways.  We have been asked whether any of the following situations could result in the lawyer owing a duty of

confidentiality to any of the individuals who approached him.

Situation 1: Jones, a complete stranger to Lawyer, approaches Lawyer in a main courthouse hallway and says, “Are you

an attorney?”  As soon as L awyer replies, “yes”, Jones continues: “Do e and I have been c harged with two burglaries,

but I did the first one alone. What should I do?” In response, Lawyer declines to represent Jones and suggests that Jones

contact the public defender’s office.  Later, Doe seeks to hire Lawyer to defend him on the burglary charges to which

Jones referred in his statement to Lawyer.

Situation 2: Smith app roaches L awyer at a pa rty after learning fro m the host that L awyer is an attor ney.  Smith has no

idea of the area o f law in which La wyer practice s.  During casual conversation, Smith says, “My insurer won’t provide

coverage to replace my office roof even though my business flooded last year during a rain storm, and even though I have

paid all the premiums. Do you think there’s anything I can do about it?”  Lawyer politely listens to Smith make that

statement but as soon as Smith finishes, Lawyer tells Smith he is not in a positio n to advise Smith about his insurance

situation.  Later, Lawyer’s existing insurance company client, InsuredCo, which insures Smith’s business, assigns the

defense of Smith’s claim to Lawyer.

Situation 3: Lawyer receives a phone c all at home fro m his Cous in.  Cousin says, “Lawyer, I know you do legal work

with wills and estates.  Well, after Grandma died, I borrowed her car and wrecked it.  Turns out the car wasn’t insured.

Do you think that will be a problem when her estate gets resolved?  Should I do anything?” Lawyer listened without

interrupting, and then told Cousin he could not represent him.  He suggested that Cousin call a referral service for a

lawyer.  Later the family hired Lawyer to probate Grandma’s estate, including obtaining compensation for the damaged

automobile.

DISCUSSION

The three situations presented in the facts exemplify the kinds of communications that members of the public com monly

direct to attorneys in non-office settings.  We are asked to determine whether any of these situations result in Lawyer

acquiring a duty to preserve the confidentiality of the information the speakers communicated to Lawyer.

In determining whether any of the three situations could give rise  to a duty of confidentiality owed by Lawyer, we engage

in a two-part analysis.  First, we ask whether any of the situations result in the formation of an attorney-client relationship.

If an attorney-client relationship is formed, either expressly or impliedly, then L awyer owe s the respectiv e speaker  all

of the duties attendant upon that relationship, including the duty of confid entiality.  Second , in the absenc e of an attorne y-

client relationship being formed, we still must ask whether Lawyer may nevertheless o we a duty  of confidentiality to any

of the speakers because Lawyer, by words or conduct, may have manifested a willingness to engage in a preliminary

consultation for the purpose  of providing legal advice o r services, and confid ential informatio n was com municated  to

Lawyer.
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I.  If an attorney -client relationship exists, an a ttorney ow es a duty of co nfidentiality to the clients.

Except in those situations where a court appoints an attorney, the attorney-client relationship is created by contract, either

express or implied.  (Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 181 [98 Cal.Rptr. 837];

Houston Genera l Insuran ce Co. v. S uperior Court  (1980)  108 Ca l.App.3d  958, 96 4 [166 C al.Rptr. 90 4]; Miller v.

Metzinger (1979)  91 Cal.A pp.3d 3 1, 39-40  [154 C al.Rptr. 22 ].) The distin ction betw een express and implied-in-fact

contracts  “relates only to the  manifestation o f assent; both  types are based upon the expressed or apparent intention of

the parties.”  Responsible C itizens v. Superior Cou rt (Askins) (1993)  16 Cal.A pp.4th  1717, 1732 [20 Cal.Rptr.2d 756],

quoting 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 11, p. 46.

In none of the situations presented in the facts did Lawyer express his assent to represent the speaker.  Indeed, in each

situation, Lawyer expressly declined to represent the speake r.  In the absence of Lawyer’s expre ss assent, no express

attorney-client relationship exists.

Notwithstanding the absence  of an express agreement between the parties, their conduct, in light of the totality of the

circumstances, may neverth eless establish a n implied-in-fac t contract cre ating an attorne y-client relationship . (Cf. Del

E. Webb C orp. v.  Struc tural Ma terials Co. (1981 ) 123 C al.App.3 d 593, 611 [176 Cal.Rptr. 824]; see Kane, Kane &

Kritzer, Inc. v. Altagen (1980)  107 Ca l.App.3d  36, 40-4 2 [165 C al.Rptr. 53 4]; Miller v. Metzinger, supra, 91 Cal.App.3d

31, 39-40.)  (See also Civ. Code, § 1621  (“An implied contract is one, the existence and terms of which are manifested

by conduct.”).)  Neither a retainer nor a formal agreement is required to establish an implied attorney-client relationship.

(Farnham v. State Bar (1976)  17 Cal.3 d 605, 6 12 [131  Cal.Rptr. 5 34]; Kane, Kane & Kritzer v. Altagen, supra, 107

Cal.App.3d 36.) 

Courts  have considered a  number of factors,  including the following, in determining whether an implied-in-fa ct attorney-

client relationship exists:

• Whether the attorney vo lunteered his o r her services to  a prospe ctive client.  (See Miller v. Metzinger, supra,

91 Cal.App.3d 31, 39);

• Whether the attorney agreed to investigate a case and provide legal advice to a prospective client about the

possible m erits of the case. ( See Miller v. Metzing er, supra , 91 Cal.App.3d 31);

• Whether the attorney previously represented the individual, particularly where the representation occurred over

a lengthy period of time or in several matters, o r occurred  without an exp ress agreem ent or otherw ise in

circumstances similar to those of the matter in question. (See Kane, Kan e & Kritzer, Inc. v. Altagen, supra , 107

Cal.App .3d 36, 4 0-42); 

• Whether the individual sought legal advice from the attorney in the matter in question and the attorney provided

advice. (See Beery v. State Bar (1987) 43 Cal.3d 802, 81 1 [239 Cal.Rptr. 121]);

• Whether the individual paid fees or other consideration to the attorney in connection with the matter in question.

(See Strasbou rger Pea rson Tulc in Wolff  Inc. v. Wiz Technology, Inc. (1999) 69 Cal.App.4th 1399, 1403 [82

Cal.Rptr.2 d 326]; Fox v. Pollack (1986)  181 Ca l.App.3d  954, 95 9 [226 C al.Rptr. 53 2]); 

• Whether the individua l reasonab ly believes that he  or she is cons ulting a lawyer in  a professional capacity. (See

Westinghouse Electric Corp. v. Kerr-McGee Corp. (7th Cir. 1978) 580 F.2d 1311, 13 19).

The last listed factor is of particular relevance.  One of the most important criteria for finding an implied-in-fact

attorney-client relationship is the consulting individual’s expectation – as based on the appearance of the situation to a

reasonab le person in the individual’s position. (Responsible Citizens v. Superior Court, supra, 16 Cal.App.4th 1717,

1733.  See also Flatt v. Superior Co urt (1994) 9 Cal.4th 275, 281 n. 1 [36 Cal. Rpt. 2d 53 7]; [discussing the factual

nature of the determination whether an attorney-client relationship has been formed] and Hecht v. Sup erior Court  (1987)

192 Cal.App.3d 560, 565 [23 7 Cal.Rptr. 528] [the  determinatio n that an attorne y-client relationship  exists ultimately is



     1/  An attorney can avoid the formation of an attorney-client relationship by express actions or words.  (See, e.g., Fox

v. Pollack, supra , 181 Ca l.App.3d  954, 95 9; People v. Gionis (1995)  9 Cal.4 th 1196 [40 Cal.Rptr.2d 456] [attorney

disclaimed attorney-client relationship in advance of disc ussion]; and United States v. Am er. Soc. of Com posers &

Publishers,  etc. (S.D.N.Y . 2001) 1 29 F.Sup p. 327, 3 35-40, modified, 2001 WL 261838 (3/14/01) [no attorney-client

relationship  formed b etween attor ney for uninco rporated  association a nd its memb er, in part because  the associatio n’s

membe rship agreement said so and the member therefore co uld not have  had a reaso nable exp ectation to the  contrary].)

     2/  If an attorney-client relationship had been created, an attorney has two duties with regard to the handling of client

information: the attorney-client privilege (Evid. Code , § 950, et seq.) and the d uty of confidentiality (Bus. & Prof. Code,

§ 6068, subd. (e)).
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based on the objective evidence of the parties’ conduct].)  Although the subjective views of attorney and client may have

some relevance, the test is ultimately an objective one.  (Sky Valley Limited Partnership v. ATX Sky Valley Ltd. (N.D.

Cal. 1993) 1 50 F.R .D. 648 , 652.) T he presenc e or absen ce of one o r more of the  listed factors is no t necessarily

determinative.  The existence  of an attorney-client relationship is based upon  the totality of the circumstances.

Before proceeding with our analysis of the particular facts presented, it is important to emphasize that not every contact

with an attorney results in the formation of an attorney-client relationship.  In a frequently cited case, the court found that

it was not sufficient tha t the individuals a sserting the existen ce of an attor ney-client relation ship “‘thought’ respondent

was representing their interests because he was an attorney.”  (Fox v. Pollack, supra, 181 Cal.App.3d 954 , 959.) The

court noted that “they allege no evidentiary facts from which such a conclusion could reasonably be drawn. Their states

of mind, unless rea sonably  induced  by represe ntations o r condu ct of respon dent, are not sufficient to create the atto rney-

client relationship; they cannot establish it unilaterally.” Ibid. [Emphasis add ed].  (See also Moss v. Stockdale, Peckham

& Werner (1996)  47 Cal.A pp.4th 49 4, 504 [5 4 Cal.Rp tr.2d 805 ].)

Situations 1, 2, and 3 do not appear to involve any of the foregoing factors.  In none of the situations did Lawyer

volunteer to provide legal services, agree to investigate, or offer any legal counsel, advice, or opinion.  Nor is there any

evidence that Lawyer had a prior professiona l relationship with any of the individuals.  Moreo ver, none o f the individuals

provided any compensation or other consideration towards an engagement.  Finally, Lawyer provided no comment on

any of the individual’s pr oblems, o ther than to exp ressly decline to  provide any assistance,1/ or to refer the in dividual to

other resources for legal representation.  Given those circumstances, none of the individuals who sought out Lawyer

could  have had a  reasonab le belief that Law yer would  either protect his or her interests or provide legal services in the

future.  Accordingly, we cannot conclude that an implied-in-fact attorney-client relationship was formed in any of the

situations presented.2/

II.  Even in the absence of an att orney-client relationship, an attorney may owe a d uty of confidentiality to

individuals who consult the attorney in confidence.

In the first part of our analysis set out in section II, we concluded that none of the fact situations resulted in the formation

of an attorney-client relationship.  Thus, Lawyer do es not owe any of the individuals all of the duties attendant upon that

relationship.  N evertheless, ev en if an attorney-client relationship was not formed, it is still possible that Lawyer owes

a duty of confid entiality to one o r more of the  individuals wh o sought him  out because  they have engaged in a

confidential c onsultation with  Lawyer’s exp ress or implie d assent.

The second part of our analysis again focuses on the totality of circumstances surrounding each fact situation.  Instead

of evaluating those circumstances to determine whether the parties assented to the formation of an attorney-client

relationship, however, w e ask whethe r Lawyer evid enced, by w ords or co nduct, a willingne ss to engage in a confidential

consultation with any of the individuals.  In making this determination, we first ask in section A of this part whether any

of the individuals may be a “client” within the meaning of Evidence Code section 951.  Second, assuming the individual

is a “client,” we inquire in section B whether the circumstances of the fact situation allow us to conclude that the

communications between Lawyer and the individuals were confidential. (Evid. Code, §§ 952, 954.)  Finally, in part III

we discuss the ramifications of an affirmative answer to ea ch of these first two questions.



     3/  Unless otherwise indicated, all rule references are to the Rules of Professional Conduct of the State Bar of Californa.

     4/  Rule 3-310(E ) provides:

“(E) A memb er shall not,  without the informed written consent of the client or former client, accept employment

adverse to the client or former client where, by reason of the representation of the client or former client, the

membe r has obtaine d confiden tial information m aterial to the em ployment.”

Former Rule 4-101 provided:

“A membe r of the State B ar shall not acc ept emplo yment adverse to a client or former client, without the

informed and written consent of the client or former client, relating to a matter in reference to which he has

obtained confidential information by reason of or in the course of his employment by such client or former

client.”
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A.  A person is a “client” for the purposes of the attorney -client privilege and the lawyer’s duty of

confidentiality if a lawyer’s conduct manife sts a willingness, express or implied, to consult with the

person in the lawyer’s professional capacity.

In California Sta te Bar Fo rmal Op inion Num ber 198 4-84, we c oncluded  that a person wh o consults with a n attorney to

retain the attorney is a “client,” not only for purposes of determining the applicability of the evidentiary attorney-client

privilege under Evidence Code sections 950 et seq., but also for purposes of determining the existence and scope of the

attorney’s  ethical duty of confidentiality under Business and Professions Code section 6068, subdivision (e), and under

former rule 4-101 of the Rules of Professional Conduc t of the State  Bar of C alifornia3/, the precursor to rule 3-310(E).4/

In reaching that c onclusion, o ur earlier op inion recog nized that the d uty of confiden tiality and the evidentiary privilege

share the same basic policy foundation: to encourage clients to disclose all po ssibly pertinent info rmation to the ir

attorneys  so that the attorn eys may effective ly represent the  clients’ interests.  Accordingly, we relied in part on the

definition of “client” in Ev idence C ode sectio n 951 in an alyzing the duty o f confidentiality set forth in Business and

Professions Code section 6068, subdivision (e) to determine that the statutory duty of co nfidentiality app lies to

information imparted in confidence to an attorney as part of a consultation described by Evidence Code section 951, even

if such a consultation occurs before  the formation  of an attorney-client relationship, and even if  no attorney-client

relationship is ultimately created as a result of the consultation.

Nothing has occurr ed in the interim by wa y of statute, decisio nal law, or regu lation to pers uade us oth erwise.  Indeed,

the California  Supreme Court recently stated: “‘The fiduciary relationship existing between lawyer and client extends

to preliminary consultations by a prospective client with a view to retention of the lawyer, although actual employment

does not result.’” (People ex rel. Dept. of Corporations v. Speedee Oil, Inc. (1999) 20 Cal.4th 1135, 1147-48 [86

Cal.Rptr.2d 816] [quoting Westingh ouse Ele c. Corp. v. K err-McG ee Corp ., supra, 580 F.2d 1311, 1 319, fn. om itted].)

Although the phrase “a ttorney-client priv ilege” sugges ts it is applicable  only to those individuals who actually retain an

attorney,  the privilege m ay apply eve n when an atto rney-client relation ship has not been formed.  For the purposes of

the attorney client privilege, Evidence Code section 951 defines a “client” to mean: “a person who, directly or through

an authorized  representa tive, consults  a lawyer for the purpose of retaining the lawyer or securing legal service or advice

from him in his professional capacity . . .” (Emphasis added).  Thus, to be a “client” for purposes of the privilege – and,

as we discussed in California State Bar Formal Opinion Number 1984-84, the duty of confidentiality – a person need

only “consult” with a lawyer with an aim to retain the lawyer or secure legal advice from  the lawyer.  By its terms,

Evidence Code se ction 951  does not re quire that the “c lient” actually retain the lawyer or receive legal advice.

Conseq uently, even if, as we have concluded, Lawyer did not establish, either expressly or impliedly, an attorney-client

relationship with any of the individuals who sought him o ut, we still need to  address w hether any of tho se individua ls

may have become a “client” within the meaning of Evidence Code section 951.
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The critical factor in determining whether a person is a “client” within the meaning of Evidence Code section 951 is the

conduct of the attorney.  If the  attorney’s con duct, in light of the surrounding circumstances, implies a willingness  to be

consulted, then the speaker may be found to have a reasonable belief that he is consulting the a ttorney in the attor ney’s

professional capacity.  In People v. Gionis, supra, 9 Cal.4th 1196, 1211, a criminal defendant claimed his

communications with an attorney with whom he had a longs tanding bus iness relationsh ip were privileged.  The defendant

had made incriminating statements in those communications and argued that the attorney should not be allowed to te stify.

Before the defenda nt had mad e the statemen ts, however, the  attorney had  informed th e defendant that he would not

represent him.  The Supreme Court held that the statements were not protected and the attorney could testify about them.

The court reasoned that the defen dant could not have ha d a reasonable be lief that he was consulting the attorney for

advice in his professional capacity after the attorney had manifested his unwillingness to be co nsulted by ex pressly

refusing to represent him.

As we elaborate in our examples below, taken to gether with California State Bar Formal Opinion Number 1984-84,

People  v. Gionis  suggests that in the non-office setting s we consid er, an attorne y will not owe a d uty of confiden tiality

to the speaker  if the attorney:  (1) unequivocally explains to the speaker that he cannot or will not represent him, either

before the speaker has an opportunity to divulge any information or as soon as reasonably possible after it has become

reasonab ly apparen t that the speake r wants to  consult with him; and (2) has not, by his prior words or conduct, created

a reasonable expectation that he has agreed to a consultation.  In the absence of an express refusal by the atto rney to

represent the individua l, however, it is possible for the individual to have a reasonable belief that he or she was consulting

the attorney in  a profession al capacity, ev en without the a ttorney’s expr ess agreem ent.  In determining whether a speaker

could  have such a reasonab le belief, other circumstances that should be  considered include w hether the lawyer has a

reasonab le opportunity to comp rehend that a person is trying to engage  in a consultation, whether the lawyer has a

reasonab le opportunity to interpose a disclaimer before the person begins to speak, or whether the person addressing the

lawyer does so in a manner that prevents the lawyer reasonably from interposing any disclaimer or disengaging from the

conversation.

In applying these principles to the three situation s presented  in the facts, it can be  seen that variatio ns in those facts co uld

lead to different conclusions.

For example, in Situation 1, if Jones approached Lawyer and blurted out his incriminating statement without giving

Lawyer a chance to  speak, there would be no basis for finding an apparent willingness of Lawyer to be consulted in h is

profession al capacity.

On the other han d, had Jo nes, after Lawye r said he was a n attorney,  manifested a  desire to  consult privately by speaking

in a low voice or drawing Lawyer to an unpopulated corner of the hallway, and Lawyer accompanied Jones without

objection, the circumstances could support a finding that Lawyer and Jones impliedly  agreed to a consultation.  If, instead

of merely listening, Lawyer engaged in discussion of Jones’s situation, there would be a strong suggestion that Lawyer

was consenting to consult in a professional capacity.  (The relative privacy of the setting in which the individual

communicates with the attorney is a critical factor which warrants careful examination, as we discuss in some detail in

part II.B., b elow.)

In Situation 2, it appears that Lawyer did not have an opportunity to comprehend that Smith intended to  consult with

Lawyer and interpose an obje ction or disclaimer before Smith made any statement.  It further appears that Lawyer

interposed a disclaimer as soon as reasonably possible given the social setting and the time it would take Lawyer in that

setting to comprehend the nature of Smith’s statements.  Indeed, the social setting itself weighs against the formation of

an attorney-client relationship, by contrast to the more professionally-oriented environment of the courthouse in Situation

1.  In these circum stances, Sm ith could no t have had a  reasonab le belief that Smith was consulting La wyer in his

profession al capacity.

On the other hand, if the party’s host had brought Smith to Lawyer and said, “Lawyer specializes in insurance law; he

should  be able to h elp you with your problem  with that insurance  compan y,” and Law yer politely listened  to Smith’s

detailed recitation of the facts underlying his insurance problem before stating he could no t help him, Sm ith could

potentially  have a reaso nable belie f that Smith con sulted Lawye r in his professio nal capac ity.  While the informal social



     5/  Evidence Code section 952 specifies that “[a] communication between a client and his or her lawyer is not deemed

lacking in confidentiality solely because the commu nication is transmitted by facsimile, cellular telephone, or other

electronic m eans betwe en the client and  his or her lawye r.”
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setting cuts against such a belief, Lawyer’s patience in listening to Smith’s entire story despite the opportunity to

terminate  the interaction in a polite manner could lea d Smith to b elieve that Sm ith was consulting  Lawyer in his

profession al capacity.

Given the familial relationship in Situation 3, Cousin’s telephone call to Lawyer at home was not sufficient by itself to

enable  Lawyer to comprehend that Cousin intended to consult with Lawyer in a professional capacity.  Lawyer listened

to Cousin’s story w ithout interruptin g, which cou ld have cre ated a reaso nable inferen ce that Lawye r did not ob ject to

the consultation.  On the other hand, if Cousin spoke quickly without permitting Lawyer to interrupt, Cousin could not

assert that Law yer objec tively manifested  his consent to a  confidential c onsultation in his p rofessional c apacity. 

 

In all three situations, had Lawyer, before any information was disclosed or, at the earliest opportunity afforded by the

speaker, demonstrated an unwillingness to be consulted or to act as counsel in the matter, there would have been no

reasonable basis for contending that the lawyer was being co nsulted. (People  v. Gionis, supra, 9 Cal.4th 1 196, 12 11.)

Absent this critical element of “consultation,” the individual would not be considered a “client” within the meaning of

Evidence Code section 951.

B.  Regard less of whethe r a person is a  “client” within Evidence Code section 951’s meaning, neither the

attorney-client privilege nor the duty of confidentiality  attache s to the co mmunic ation un less it is

confiden tial.

Even if the surround ing facts and circumstances give the individual a reasonable belief that a lawyer is being consulted

in the lawyer’s professional capacity, neithe r the attorney-clien t privilege nor  the duty of con fidentiality attaches unless

the commun ication betwe en the individ ual and the a ttorney is confid ential.  Eviden ce Cod e section 954 provides that

a client “has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication

between c lient and lawyer  . . . . ” (Emphas is added.)

Evidence Co de section 952 d efines “confidential communication b etween client and lawyer” as follows:

“As used in this article, ‘confidential communication between client and lawyer’ means information

transmitted between a c lient and his or h er lawyer in the c ourse of that re lationship  and in confidence

by a means which, so far as the client is aware, discloses the information to no third persons other

than tho se who a re present to  further the interest of the client in the consultation or those to whom

disclosure is reasonably necessary for the transmission of the information or the accomplishment of

the purpose  for which the law yer is consulted , and includes a legal opinion formed and the advice

given by the law yer in the cours e of that relation ship.”

For the privilege to  attach, then, the info rmation the sp eaker imp arts to the lawyer during a consultation must have been

transmitted in confidence by means which does not, as far as the speaker is aware, disclose the information to any third

parties not present to advanc e the speaker’s interests.

There are a number of circumstance that can affect whether a communication with an attorney is confidential. One of

these circumstances is the presence of other individuals who are able to overhear the communication, but are not present

to further the speaker’s interests.  If such a third person is present, there can be no reason able expe ctation of priv acy. (Cf.

Hoiles v. Superior Cou rt (1984) 157 Cal.App.3d 1192, 1200 [204 Cal.Rptr. 111] [Attorney-client privilege attached to

communications made at meeting with corporate counsel as all persons at meeting, related by blood or marriage, were

present to further the interests of the closely-held corporation].) 5/
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A second c ircumstance  that can affect the c onfidentiality of the  commun ication is the rea son why the p erson spea ks to

the lawyer. (See Maier v. Noonan (1959)  174 Ca l.App.2d  260, 26 6 [344 P .2d 373 , 377].)  If the c ommunic ation is

intended to obtain legal representation or advice, then the person might be considered to have made a confidentia l

communication to the lawyer. (Evidence Code, §§ 951 and 952.) 

A third circumstance affecting th e confiden tiality of the comm unication is wha t actions the attor ney took, if any, to

commu nicate to the speaker that the conversation is not appropriate or is not confidential.  Because the attorney is dealing

in an arena in which he is expert and the speaker might not be, a burden is placed on the lawyer to take what o pportunity

he has to prevent an expec tation of confidentiality when the lawyer does not want to assume that duty. (See Butler v.

State Bar (1986)  42 Cal.3 d 323, 3 29 [228  Cal.Rptr. 4 99]; Cal. S tate Bar Fo rmal Op n. No. 19 95-141 .)

Fourth, confidentiality m ay also depend on both the degree to which the information communicated by the speaker

already is known pu blicly, and the inher ent sensitivity of the info rmation to the  speaker.  Although the concept of client

secrets includes information that might be known to some people, or publicly available, but the repetition of w hich could

be harmful or embarrassing to the c lient, it nevertheless would be more reasonable for the speaker to expect

confidentiality  to the extent that the  information is tru ly “secret” in  the ordinary sense.  (See Cal. State Bar Formal Opn.

No. 1993-133.  Compare Matter of Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179 [2000 WL 16824 27,  at

page 10] [attorn ey breache d duty of co nfidence o wed client b y revealing to  another client that first client was a convicted

felon, where first client had disclosed the fact of his conviction  to attorney in co nfidence, an d even tho ugh first client’s

conviction  was matter o f public reco rd].)

Applying these principles to the facts prese nted, variations in those facts could lead to d ifferent conclusions:

For example, in Situation 1, if Jones had approached Lawyer and blurted out his statement with others around who could

easily overhear him, without making any effort to draw the attorney aside or giving other indications of a need for

privacy,  and without giving Lawyer a chance to speak, there could not be a reasonable basis to conclude that the

commu nication was c onfidential.

On the other hand, if Jones asked Lawyer if he were an attorney, Lawyer said yes, and Jones then spoke to L awyer in

a relatively unpopulated area of the hallway, in a lo w voice and  with the Lawyer ’s seeming co nsent, the circumstances

are consistent with  a confidential communication.  The absence of others who were likely to overhear the communication,

the modulate d tone in whic h Jones sp oke, and the  seeming ac quiescenc e of Lawyer, a re all consistent with confiden tiality.

In the party setting of Situation 2, considerations similar to those in Situa tion 1 app ly.  For exam ple, if Smith had taken

Lawyer aside to a quiet corner of the room, or had gone with Lawyer into an entirely separate room, then the physical

surroundings would hav e been co nsistent with a priva te or confide ntial comm unication.  H owever, Smith provided

Lawyer with facts that do not seem to be sensitive, much of which already wou ld have been widely known.

Consequently, even had Smith spoken in an entirely confidential setting, it appea rs unlikely that his statem ents would

be found to be part of a confidential communication.  If there is no confidential communication, and no actual

employment of the attorney,  the attorney owes the person who cons ulted him no  duty of confid entiality.  (In re Marriage

of Zimmerman (1993)  16 Cal.A pp.4th 55 6 [20 C al.Rptr.2d  132].)

Changes in the facts, howeve r, could lead  to a different co nclusion.  Had Smith’s communication included information

known only to Smith that suggested how the insurer could successfully defend against Smith’s claim, and if the

conversation took place in a confidential setting, the statements could well be found to be part of a confidential

communication.

Situation 3 presents the best  example of a confidential setting because it occurred over the telephone, out of the hearing

of anyone else, a nd Cous in prefaced  his statement by a  reference to  the kind of lega l work Lawye r does.  H owever,

although there is a reasonable expectation that no third party would overhear their conversation, the information imparted

may not be confidential.  For example, if it were already publicly known that Cousin had borrowed and wrecked the car,

and Lawyer merely referred Cousin to available counsel, Cousin could not be said to have imparted confidential

information . (In re Marriage of Zimmerman, supra , 16 Cal.A pp.4th 55 6.)



     6/  We do not a ddress in this opinion the full scope of duties of an attorney under Business and Professions Code

section 6068, su bdivision (e ) to one de emed to  be a “client” b y virtue of Evid ence Co de section 9 51.  Suffice it to say

that such duties include the obligation to  keep con fidential informa tion conve yed to the atto rney that the client e xpects

will not be disclosed to others nor used against him.  However, we decline to opine that other duties, if any, may arise

from Business and Professions Code section 6068, subdivision (e) to a person who consults an attorney for the purpose

of retaining the attorney or securing legal services or advice, where actual employment or an attorne y-client relationship

does not re sult.
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Thus, where an atto rney is approached and asked if he or she is an attorney, or where the speaker indicates by his or her

actions that he or she wants to speak to the attorney in confidence, for example, by taking the lawyer aside, whispering

or similar conduct, the focus then shifts to the attorney to see whether the attorney affirmatively encouraged or permitted

the speake r to continue  talking.  If so, the co mmunica tion will likely be fou nd confide ntial.

III.  Duties owed to individuals who consult the attorney in confidence

In part II of this opinion, we have discussed how the attorney-client privilege attaches to communications between

speaker and the attorn ey where that sp eaker has a  reasonab le expectatio n that he or she  is consulting an a ttorney in his

professional capacity and is imparting information to the attorney in confidence.  This privilege attaches even if an

attorney-client relationship does not result.  In this part, we discuss the duties owed by the attorney where the elements

of a confidential communication are established.

Genera lly, every lawyer ha s a duty to refuse  to disclose, an d to preve nt another from disclosing, a confidential

communication between the attorney and  client. (Fox Searchlight Pictures, Inc. v. Paladino (2001) 89 Cal.App.4th 294,

309 [106 Cal. Rptr.2d 906]; Evid. Code, § 954 .)  The attorney-client privilege is evidentiary and permits the holder of

the privilege to prevent testimony, including testimony by the attorney, as to communications that are subject to the

privilege. (E vid. Cod e, §§ 95 2-955.)

The attorney’s ethical duty of con fidentiality under B usiness and P rofessions C ode sectio n 6068 , subdivision ( e) is

broader than the attorney-client privilege.  It exten ds to all information gained in the professional relationship that the

client has requested be kept secret or the disclosure of which would likely be harmful or embarrassing to the client.  (See

Cal. State Bar F ormal O pns.  No. 1 993-13 3, 1986 -87, 198 1-58, and  1976-3 7; Los Angeles County Bar Association

Formal Opns. Nos. 456, 436, and 386.  See also In re Jordan (1972)  7 Cal.3d  930, 94 0-41 [10 3 Cal.Rp tr. 849].)

In light of the policy goal that underlies bo th the attorney-clie nt privilege and  the attorney’s  duty of confidentiality – the

full disclosure of information by clients to the attorneys who may represent them – we reaffirm our con clusion in

California  State Bar Formal Opinion Number 1984-8 4  that, with regar d to informa tion imparte d in confide nce, attorneys

can owe the broader duties of confidentiality under Business and Professions Code section 60 68, subd ivision (e) and  rule

3-310(E) to persons  who never  become  their clients.  (Cf. In re Marriage of Zimmerman, supra, 16 Cal.  App. 4 th 556,

564 n.2 .)6/

As we noted in California State Bar Formal Opn. No. 1984-84, there are significant consequences for the attorney under

these circumstances.  Not only is the a ttorney requ ired to treat as p rivileged all suc h information  commun icated to  him

and resist compelled testimony, but the attorney is also required to treat as secret under Business and Professions Code

section 6068, subdivision (e) any confidential information imparted to him in such circumstances.  Accordingly, the

attorney must also comply with rule 3-310(E), which provides: “[a] member shall not, without the informed written

consent of the client or form er client, accept employment adverse to the client or former client where, by reason of the

representation of the client or former client, the member has obtained confidential information material to the



     7/  Whether a lawyer should be disqualified pursuant to rule 3-310(E) is usually determined by reference to the

substantial relationship tes t. (See, e.g., H.F. Ahmanson & Co. v. Salomon Bros., Inc. (1991) 229 Cal.App.3d 1445, 1455

[280 Cal.Rptr. 614] [to determine where there is a substantial relationship between two matters, and that there is a

likelihood a lawyer acquired confidential information material to the present matter, a court should focus on the

similarities betwee n the  two  fact ual s itua tion s, the leg al ques tion s po sed , and  the n atur e an d ex tent  of at torn ey's

involvement with cases].)  If there is a substantial relationship, then the lawyer could not accept the subsequent

employment because the lawyer’s duty of competence would require its use or disclosure. ( Galbraith v. State Bar (1933)

218 Ca l. 329, 33 2 [23 P .2d 291 ].)

     8/   We do not address the case in which a speaker, in an effort to “poison” a current or potential relationship between

a lawyer and a client, communicates with the lawyer, not for the primary purpose of seeking legal advice or

representation, but to interfere with his existing or potential client relationship. (See State Compensation Insurance Fund

v. WPS, Inc. (1999) 70 Cal.App.4th 644 [82 Cal.Rptr.2d. 799] [recognizing the possibility that information will be

commu nicated to a la wyer for the pu rpose of cr eating conflicts a nd disqua lification].)
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employment.” 7/  For example, if the surrounding circumstances in either Situation 1 or 2 allowed us to conclude that

either Jones or Smith had a reasonable belief that Lawyer willingly consulted with them, and the y made their

communications in confidence, then Lawyer would be precluded from representing Jones’ co-defendant, Doe, and

Smith’s insurer, InsuredCo, in the matters at issue.8/

CONCLUSION

The nature and scope of the relationship between a lawyer and a person who seeks advice from the lawyer will depend

on the reasona ble belief of tha t person as ind uced by the  representa tions and co nduct of the law yer.  Lawyers sho uld be

sensitive to the potential for misunderstandings whe n approached  by members of the pu blic in non-office settings.

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of

California. It is advisory on ly. It is not binding on the courts, the State Bar of California, its Board of Governors, any

persons or tribunals charged with regulatory responsibilities or any member of the State Bar.


