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(a)	A lawyer shall not make an agreement for, charge, or collect an unconscionable or illegal fee.

(b)	Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. The factors to be considered in determining the unconscionability of a fee include without limitation the following: 

(1)	whether the lawyer engaged in fraud* or overreaching in negotiating or setting the fee;

(2)	whether the lawyer has failed to disclose material facts;

(3)	the amount of the fee in proportion to the value of the services performed; 

(4)	the relative sophistication of the lawyer and the client;

(5)	the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; 

(6)	the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; 

(7)	the amount involved and the results obtained; 

(8)	the time limitations imposed by the client or by the circumstances; 

(9)	the nature and length of the professional relationship with the client; 

(10)	the experience, reputation, and ability of the lawyer or lawyers performing the services; 

(11)	whether the fee is fixed or contingent; 

(12)	the time and labor required; 

(13)	whether the client gave informed consent* to the fee. 

(c)	A lawyer shall not enter into an arrangement for, charge, or collect: 

(1)	any fee in a family law matter, the payment or amount of which is contingent upon the securing of a dissolution or declaration of nullity of a marriage or upon the amount of spousal or child support, or property settlement in lieu thereof; or 

(2)	a contingent fee for representing a defendant in a criminal case. 

(d)	A lawyer may make an agreement for, charge, or collect a fee that is denominated as “earned on receipt” or “non-refundable,” or in similar terms, only if the fee is a true retainer and the client agrees in writing* after disclosure that the client will not be entitled to a refund of all or part of the fee charged. A true retainer is a fee that a client pays to a lawyer to ensure the lawyer’s availability to the client during a specified period or on a specified matter, but not to any extent as compensation for legal services performed or to be performed. 

(e)	A lawyer may make an agreement for, charge, or collect a flat fee for specified legal services as long as the lawyer performs the agreed upon services. A flat fee is a fee which constitutes complete payment for legal fees to be performed in the future for a fixed sum regardless of the amount of work ultimately involved and which may be paid in whole or in part in advance of the lawyer providing those services. 

Comment

Prohibited Contingent Fees 

[1]		Paragraph (c)(1) does not preclude a contract for a contingent fee for legal representation in connection with the recovery of post-judgment balances due under child or spousal support or other financial orders. 

Payment of Fees in Advance of Services 

[2]		When a lawyer-client relationship terminates, the lawyer must refund the unearned portion of a fee. See Rule 1.16(e)(2).

Division of Fee 

[3]		A division of fees among lawyers is governed by Rule 1.5.1.
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