Rule 1.0 [1-100] Purpose and Function of the Rules Ofof Professional Conduct;-
bt
(Redline Comparison of the Proposed Rule to Current California Rule)

(a)}tA) Purpose-and-Funection.

The following rules are intended to regulate professional conduct of members—of-the
State—Barlawyers through discipline. They have been adopted by the Board of
GovernorsTrustees of the State Bar of California and approved by the Supreme Court of
California pursuant to Business and Professions Code sections§§ 6076 and 6077 to
protect the public-and-te, the courts, and the legal profession; protect the integrity of the
legal system; and promote respectthe administration of justice and confidence in the
legal profession. These rulesRules together with any standards adopted by the Board of
GevernorsTrustees pursuant to these rulesRules shall be binding upon all members—of
the-State Barlawyers.

(b) Function.

(1)  FeraA willful breachviolation of any of these rules;-the-Board-of Gevernors
has-thepowerto is a basis for discipline-members-asprovided-by-taw.

(2) The prohibition of certain conduct in these rules is not exclusive.
MembersLawyers are also bound by applicable law including the State
Bar Act (Bus. & Prof. Code § 6000 et seq) and oplnlons of Callfornla

(3) A violation of a rule does not itself give rise to a cause of action for
damages caused by failure to comply with the rule. Nothing in these
Rules or the Comments to the Rules is intended to enlarge or to restrict
the law regarding the liability of lawyers to others.




(cS) Purpose of BiscussionsComments.

The comments are not a basis for imposing discipline but are intended only to provide
quidance for interpreting and practicing in compliance with the Rules.




(d){E) These rulesRules may be cited and referred to as the “California Rules of
Professional Conduct-ef-the-State Barof California.”

Discussion:Comment

11 The Rules of Professional Conduct are intended to establish the standards for
memberslawyers for purposes of discipline. {See Ames v. State Bar (1973) 8 Cal.3d

910 917 [106 Cal.Rptr. 489] )lheiaet—tha%a%%embeeha&engageekmeeneeet—tha%may

%%FPF&%PHGG—W##&HQ—S—&—RH—SSW Therefore fallure to complv W|th
an_obligation or prohibition imposed by a rule is a basis for invoking the disciplinary
process. Because the Rules are not designed to be a basis for civil liability, a violation of
a_rule does not itself give rise to a cause of action for enforcement of a rule or for
damages caused by failure to comply with the rule. Stanley v. Richmond (1995) 35
Cal.App.4th 1070, 1097 [41 Cal.Rptr.2d 768]. Nevertheless, a lawyer's violation of a rule
may be evidence of breach of a lawyer's fiduciary or other substantive legal duty in a
non-disciplinary context. Id.; Mirabito v. Liccardo (1992) 4 Cal.App.3d-13244th 41, 44

[2315 Cal.Rptr.-355}.} These rules-are netintended-to-supercede-existing taw relating to
members—in2d 571]. A violation of a rule _may have other non-disciplinary

eentextsconsequences (See— eg KlemmF/etcher V. Swe#e#@eu#—(—'l@?—?—)—?—t')

Cal.4th 61, 71-72 [14 Cal Rptr.3d 58] (enforcement of attornevs I|en) .Chambers v. Kay
(2002) 29 Cal.4th 142, 161 [126 Cal.Rptr.2d 536] (enforcement of fee sharing

agreement).

[2] While the rules are intended to requlate professional conduct of lawyers*, a

violation of a rule can occur when a lawyer* is not practicing law or acting in a
professional capacity.

[3] A willful violation of a rule does not require that the lawyer intend to violate the
rule. Phillios v. State Bar (1989) 49 Cal.3d 944, 952 [264 Cal.Rptr. 346]; and see
Business and Professions Code § 6077.

[4] In addition to the sources of guidance identified in paragraph (b)(2), opinions of
ethics committees in California, although not binding, should be consulted for guidance
on proper professional conduct. Ethics opinions and rules and standards promulgated
by other jurisdictions and bar associations may also be considered.




[5] The disciplinary standards created by these Rules are not intended to address all
aspects of a lawyer's professional obligations. A lawyer, as a member of the legal
profession, is a representative and advisor of clients, an officer of the legal system and
a public citizen having special responsibilities for the quality of justice. A lawyer should
be aware of deficiencies in the administration of justice and of the fact that the poor, and
sometimes persons* who are not poor, cannot afford adequate legal assistance.
Therefore, all lawyers are encouraged to devote professional time and resources and
use civic _influence to ensure equal access to the system of justice for those who
because of economic or social barriers cannot afford or secure adequate legal counsel.
In_ meeting this responsibility, every lawyer should aspire to render at least fifty hours of
pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should
provide a substantial* majority of such hours to indigent individuals or to nonprofit
organizations with a primary purpose of providing services to the poor or on behalf of
the poor or disadvantaged. See Business and Professions Code § 6073 (financial
support for programs providing pro bono legal services).




Rule 1.0.1 [1-100(B)] Rules-of Professional Conduct-in-GeneralTerminology

(b)
(c)

(Redline Comparison of the Proposed Rule to Current California Rule)

* * k * %

“Belief’ or “believes” means that the person involved actually supposes the fact in
question to be true. A person’s belief may be inferred from circumstances.

Definitions.

F|rm or “law f|rm means a law partnership; a professmnal law corporatlon a
lawyer acting as a sole proprietorship; an association authorized to practice law;
or lawyers employed in a legal services organization or in the legal department,
division or office of a corporation, of a government organization, or of another

organization.

eerwees“Fraud” or “fraudulent means conduct that is fraudulent under the law of

the applicable jurisdiction and has a purpose to deceive.

“Informed consent” means a person’s agreement to a proposed course of
conduct after the lawyer has communicated and explained (i) the relevant
circumstances and (ii) the material risks, including any actual and reasonably
foreseeable adverse consequences of the proposed course of conduct.

“Informed written consent” means that the disclosures and the consent required

by paragraph (e) must be in writing.

“Knowingly,” “known,” or “knows” means actual knowledge of the fact in question.
A person’s knowledge may be inferred from circumstances.

“MemberPartner” means a member of the-State Bareof Califerniaa partnership, a
shareholder in a law firm organized as a professional corporation, or a member
of an association authorized to practice law.




(9-1)

“Person” means a natural person or an organization.

(h)

(m)

“Reasonable” or “reasonably” when used in relation to conduct by a lawyer
means the conduct of a reasonably prudent and competent lawyer.

“Reasonable belief” or “reasonably believes” when used in reference to a lawyer
means that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.

asReasonably should know” when used in reference to a lawyer_means that a
lawyer of reasonable prudence and competence would ascertain the matter in

question.

“Screened” means the isolation of a lawyer from any participation in a matter,
including the timely imposition of procedures within a law firm that are adequate
under the circumstances (i) to protect information that the isolated lawyer is
obligated to protect under these Rules or other law; and (ii) to protect against
other law firm lawyers and nonlawyer personnel communicating with the lawyer
with respect to the matter.

“Substantial” when used in reference to degree or extent means a material
matter of clear and weighty importance.

“Tribunal” means: (i) a court, an arbitrator, an administrative law judge, or an

administrative body acting in an adjudicative capacity and authorized to make a
decision that can be binding on the parties involved; or (ii) a special master or
other person to whom a court refers one or more issues and whose decision or
recommendation can be binding on the parties if approved by the court.

“Writing” or “written” has the meaning stated in Evidence Code § 250. A “signed”
writing includes an electronic sound, symbol, or process attached to or logically
associated with a writing and executed, inserted, or adopted by or at the direction
of a person with the intent to sign the writing.

Comment

Firm* or Law Firm*

[1] Practitioners who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting a law firm. However, if they present

themselves to the public in a way that suggests that they are a law firm* or conduct




themselves as a law firm,* they may be regarded as a law firm* for purposes of these
Rules. The terms of any formal agreement between associated lawyers are relevant in
determining whether they are a firm,* as is the fact that they have mutual access to
information concerning the clients they serve.

[2] The term “of counsel” implies that the lawyer so designated has a relationship with
the law firm,* other than as a partner* or associate, or officer or shareholder, that is
close, personal, continuous, and regular. Whether a lawyer who is denominated as “of
counsel” or by a similar term should be deemed a member of a law firm* for purposes of
these Rules will also depend on the specific facts. Compare People ex rel. Department
of Corporations v. Speedee Qil Change Systems, Inc. (1999) 20 Cal.4th 1135 [86
Cal.Rptr.2d 816] with Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536].

Fraud*

[B] When the terms “fraud™ or “fraudulent”™ are used in these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or
failure to inform because requiring the proof of those elements of fraud would impede
the purpose of certain rules to prevent fraud* or avoid a lawyer assisting in the
perpetration of a fraud,* or otherwise frustrate the imposition of discipline on lawyers
who engage in fraudulent* conduct. The term “fraud” or “fraudulent”™ when used in
these Rules does not include merely negligent misrepresentation or negligent failure to
apprise another of relevant information.

Informed Consent* and Informed Written Consent*

[4] The communication necessary to obtain informed consent* or informed written
consent® will vary according to the rule involved and the circumstances giving rise to the
need to obtain consent.

[Screened?]

[5] The purpose of screening is to assure the affected client, former client, or
prospective client that confidential information known* by the personally prohibited
lawyer is neither disclosed to other law firm* lawyers or nonlawyer personnel nor used
to the detriment of the person* to whom the duty of confidentiality is owed. The
personally prohibited lawyer shall acknowledge the obligation not to communicate with
any of the other lawyers and nonlawyer personnel in the law firm* with respect to the
matter. Similarly, other lawyers and nonlawyer personnel in the law firm* who are
working on the matter promptly shall be informed that the screening is in place and that
they may not communicate with the personally prohibited lawyer with respect to the
matter. Additional screening measures that are appropriate for the particular matter will
depend on the circumstances. To implement, reinforce and remind all affected law firm*
personnel of the presence of the screening, it may be appropriate for the law firm* to
undertake such procedures as a written* undertaking by the personally prohibited
lawyer to avoid any communication with other law firm* personnel and any contact with
any law firm* files or other materials relating to the matter, written* notice and




instructions to all other law firm* personnel forbidding any communication with the
personally prohibited lawyer relating to the matter, denial of access by that lawyer to law
firm* files or other materials relating to the matter, and periodic reminders of the screen
to the personally prohibited lawyer and all other law firm* personnel.

[6] In order to be effective, screening measures must be implemented as soon as
practical after a lawyer or law firm* knows* or reasonably should know* that there is a
need for screening.

* k *k * %




(Aa)

(Bb)

()

Rule 1.1 [3-110] Failing to-Act CompetentlyCompetence

(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not intentionally, recklessly, with gross negligence, or
repeatedly fail to perform legal services with competence.

For purposes of this rule;~Rule, “competence”” in any legal service shall mean to
apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical
ability reasonably* necessary for the performance of such service.

If a memberlawyer does not have sufficient learning and skill when the legal service
isservices are undertaken, the member—maylawyer nonetheless perform—such
services-competentlymay provide competent representation by (1) associating with
or, where appropriate, professionally consulting another lawyer whom the lawyer
reasonably believedbelieves* to be competent, or-(2) by-acquiring sufficient learning
and skill before performance is required, or 3) referring the matter to another lawyer
whom the lawyer reasonably believes* to be competent.

In an emergency a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required whereif referral to, or association or
consultation with, another lawyer would be impractical. Even Assistance in an
emergency;—heowever,—assistance—should must be limited to that reasonably*
necessary in the circumstances.

PiseussionComment

1]

This Rule addresses only a lawyer's responsibility for his or her own professional

competence. See Rules 5.1 and 5.3 with respect to a lawyer's disciplinary responsibility for

supervising subordinate lawyers and nonlawyers.

[2]

See Rule 1.3 with respect to a lawyer’s duty to act with reasonable* diligence.




Rule 1.2 [3-210] Advising-the Violation-of LawScope of Representation and
Allocation of Authority

(Redline Comparison of the Proposed Rule to Current California Rule)

(a) Subject to Rule 1.2.1, a lawyer shall abide by a client’s decisions concerning the
objectives of representation and, as required by Rule 1.4, shall reasonably*
consult with the client as to the means by which they are to be pursued. Subject
to Business and Professions Code § 6068(e)(1) and Rule 1.6, a lawyer may take
such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client’'s decision whether to settle a
matter. Except as otherwise provided by law in a criminal case, the lawyer shall
abide by the client’s decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer may limit the scope of the representation if the limitation is reasonable*
under the circumstances, is not otherwise prohibited by law, and the client gives
informed consent.

Piseussion Comment

Allocation of Authority between Client and Lawyer

[1]1 Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer’s professional obligations. See e.q., Cal. Constitution Article I, § 16; Penal Code
§ 1018. A lawyer retained to represent a client is authorized to act on behalf of the
client, such as in procedural matters and in making certain tactical decisions. A lawyer
is_not authorized merely by virtue of the lawyer's retention to impair the client’s
substantive rights or the client’'s claim itself. Blanton v. Womancare, Inc. (1985) 38
Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].

[2] At the outset of, or during a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a material




change in circumstances and subject to Rule 1.4, a lawyer may rely on such an
advance authorization. The client may revoke such authority at any time.

Independence from Client’s Views or Activities

3] A lawyer’'s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social or moral
views or activities.

Agreements Limiting Scope of Representation

[4] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8.1 and 5.6.
See also California Rules of Court 3.35-3.37 (limited scope rules applicable in civil
matters generally), and 5.425 (limited scope rule applicable in family law matters).




Rule 1.2 [3-210] Scope of Representation and

Allocation of Authority-Between-Client-and-Lawyer-
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) Subject to paragraphs{c}and{cd)Rule 1.2.1, a lawyer shall abide by a client’s

decisions concerning the objectives of representation and, as required by Rule
1.4, shall reasonably* consult with the client as to the means by which they are to
be pursued. A Subject to Business and Professions Code § 6068(e)(1) and Rule
1.6, a lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation. A lawyer shall abide by a client’s
decision whether to settle a matter. {a Except as otherwise provided by law in a

criminal case, the lawyer shall abide by the client’'s decision, after consultation
with the lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify.

(eb) A lawyer may limit the scope of the representation if the limitation is reasonable*
under the circumstances, is not otherwise prohibited by law, and the client gives
informed consent.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the

Iawyers professmnal obllgatlons Ihe—deersrens—speemed—m—pamgraph—(aa—sueh—as

au%heﬁzed—te—eaw—eui—ﬂqe—FepFesmqta%mSee e.qd., CaI Constltutlon Artlcle I § 16

Penal Code § 1018. A lawyer retained to represent a client is authorized to act on
behalf of the client, such as in procedural matters and in _making certain tactical
decisions. A lawyer is not authorized merely by virtue of the lawyer’s retention to impair
the client’'s substantive rights or the client’s claim itself. Blanton v. Womancare, Inc.
(1985) 38 Cal.3d 396, 404 [212 Cal.Rptr. 151, 156].




[32] At the outset of, or during a representation, the client may authorize the lawyer to
take specific action on the client’s behalf without further consultation. Absent a material
change in circumstances and subject to Rule 1.4, a lawyer may rely on such an
advance authorization. The client may;-hewever; revoke such authority at any time.

Independence from Client’s Views or Activities

[53] l:eganA Iawyer representahonshe%d—net—be—demed—te—peepie—wdm—a#e—unab#e—te

d&sappFevaJ—By—the—sanw—teken—FepFesenhng—a—ehent—of a_ client, |ncIud|nq

representation by appointment, does not constitute approvalan endorsement of the
client’s political, economic, social or moral views or activities.

Agreements Limiting Scope of Representation




[84] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 4.81.8.1 and 5.6.
See also California Rules of Court 3.35-3.37 (limited scope rules applicable in civil
matters generally), and 5.425 (limited scope rule applicable in family law matters).







Rule 1.2.1 [3-210] Advising or Assisting the Violation of Law
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) A lawyer shall not advise or knowingly* assist a client in the violation of any law,
rule, or ruling of a tribunal* unless the lawyer believes* in good faith that such
law, rule, or ruling is invalid. A lawyer may take appropriate steps in good faith to
test the validity of any law, rule, or ruling of a tribunal.

(b)

meraJ—wews—epaeHwhes—lawyer shall not advise or knowmqlv aSS|st a cllent in a
fraudulent™ act.

(¢} A lawyer may limit the scope-of the representation-if the limitation-is reasonable
under the circumstances and the client gives informed consentdiscuss the legal
consequences of any proposed course of conduct with a client.







critical distinction under this Rule between presentlng an analysis of Iegal aspects of
questionable conduct and recommending the means by which a crime or fraud* might
be committed with impunity._The fact that a client uses a lawyer’s advice in a course of
action that is criminal or fraudulent* does not of itself make a lawyer a party to the
course of action.

[2] Paragraphs (a) and (b) apply whether or not the client's conduct has already
begun and is continuing. In complying with this Rule, a lawyer shall not violate the duty
of confidentiality as provided in Rule 1.6 and Business and Professions Code §
6068(e)(1). In some cases, the lawyer's response is limited to the lawyer's right and,
where appropriate, duty to resign or withdraw in accordance with Rules 1.13 and 1.16.

[3] Determining the validity, scope, meaning or application of a law, rule, or ruling of
a _tribunal* in good faith may require a course of action involving disobedience of the
law, rule, or ruling of a tribunal,* or of the meaning placed upon it by governmental
authorities.




gevemmemal—auiehemre&(c) authorlzes a Iawver to adwse a cllent on the consequences
of violating a law, rule, or ruling of a tribunal* that the client does not contend is
unenforceable or unjust in itself, as a means of protesting a law or policy the client finds
objectionable. For example, a lawyer may properly advise a client about the
consequences of blocking the entrance to a public building as a means of protesting a
law or policy the client believes* to be unjust or invalid.

[435] If a lawyer comes to know or reasonably should know* that a client expects
assistance not permitted by thethese Rules of Professional-Conduet-or other law or if
the lawyer intends to act contrary to the elient'sclient's instructions, the lawyer must
consult-withadvise the client regarding the limitations on the lawyerslawyer's conduct.
See Rule 1.4(a)(54).




Rule 1.3 Diligence
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly
fail to act with reasonable* diligence and-promptaess-in representing a client.

(b)  For purposes of this Rule, “reasonable diligence” shall mean that a lawyer acts
with commitment and dedication to the interests of the client and does not
neglect or disregard, or without just cause, unduly delay a legal matter entrusted

to the lawyer.

Comment

| This Rule addresses only a lawyer’s responsibility for his or her own professional
diligence. See Rules 5.1 and 5.3 with respect to a lawyer's disciplinary responsibility for
supervising subordinate lawyers and nonlawyers.

competentlySee Rule 1.1 with respect to a lawyer’s duty to perform legal services with
competence.







Rule 1.4 [3-500] Communication_ with Clients

(Redline Comparison of the Proposed Rule to Current California Rule)

(@) Alawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to
which disclosure or the client’'s informed consent,* as defined in [Rule
1.0.1(e),] is required by these Rules or the State Bar Act;

(2) reasonably* consult with the client about the means by which to
accomplish the client’s objectives in the representation;

(3) A-membershallkeep athe client reasonably* informed about significant
developments relating to the empleyment—or—representation, including
promptly complying with reasonable* requests for information and copies
of significant documents when necessary to keep the client so informed-;
and

(4) advise the client about any relevant limitation on the lawyer's conduct
when the lawyer knows* that the client expects assistance not permitted
by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably* necessary to permit the
client to make informed decisions regarding the representation.

(c) A _lawyer may delay transmission of information to a client if the lawyer
reasonably believes* that the client would be likely to react in a way that may
cause imminent harm to the client or others.

(d) A lawyer’s obligation under this Rule to provide information and documents is
subject to any applicable protective order, non-disclosure agreement, or statutory
limitation.

Discussion_ Comment

1]

A lawyer will not be subject to discipline under paragraph (a)(3) of this rule for

failing to communicate insignificant or irrelevant information. (See Bus. & Prof. Code §




6068(m).) Whether a particular development is significant will generally depend on the
surrounding facts and circumstances.

[2] A lawyer may comply with paragraph (a)(3) by providing to the client copies of
significant documents by electronic or other means. This Rule does not prohibit a lawyer
from seeking recovery of the lawyer’s expense in any subsequent legal proceeding.

3] Paragraph (c) applies during a representation and does not alter the obligations
applicable at termination of a representation (see Rule 1.16(e)(1)).

[4] This Rule 3-500-is not intended to create, augment, diminish, or eliminate any
application of the work product rule. The obligation of the memberlawyer to provide
work product to the client shall be governed by relevant statutory and decisional law.




Rule 1.4.1 [3-510] Communication of Settlement OfferOffers
(Redline Comparison of the Proposed Rule to Current California Rule)

(@)A) A member lawyer shall promptly communicate to the memberslawyer’s client:

(1)  Alall terms and conditions of anya proposed plea bargain or other
dispositive offer made to the client in a criminal matter; and

(2)  Alall amounts, terms, and conditions of any written* offer of settlement
made to the client in all other matters.

(b)B) As used in this ruleRule, “client” includes a person* who possesses the authority
to accept an offer of settlement or plea, or, in a class action, all the named
representatives of the class.

CommentDiscussion

AnyAn oral effersoffer of settlement made to the client in a civil matter shealdmust also

be communicated if they-areit is a “significant’for-the-purposes-ofrule-3-500-

development” under Rule 1.4.




(Aa)

Rule 3-4101.4.2 Disclosure of Professional Liability Insurance
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer who knows* or reasonably should know* that he—ershethe
lawyer does not have professional liability insurance shall inform a client in
writing,” at the time of the client's engagement of the memberlawyer, that the
memberlawyer does not have profeSS|onaI liability msurance—whenever—ﬁ—s

(b) If notice under paragraph (a) has not been provided at the time of a client's
engagement of the lawyer, the lawyer shall inform the client in writing* within
thirty days of the date the lawyer knows* or reasonably should know* that the
lawyer no longer has professional liability insurance during the representation of
the client.

(c)  This Rule does not apply to:

(B)

(1)  alawyer who knows* or reasonably should know* at the time of the client’s
engagement of the lawyer that the lawyer’s legal representation of the
client in_the matter will not exceed four hours; provided that if the
representation subsequently exceeds four hours, the lawyer must comply
with paragraphs (a) and (b);

(€2) Fhis—rule—doesnot-applyto—a—membera lawyer who is employed as a
government lawyer or in-house counsel when that memberlawyer is
representing or providing legal advice to a client in that capacity-;

(B3) Fhis—rule—does—notapply—toa lawyer who is rendering legal services
rendered-in an emergency to avoid foreseeable prejudice to the rights or
interests of the client:;

(E4) TFhisrule-doesnot-applywhere-the-membera lawyer who has previously
advised the client in writing* under Paragraph-{Aparagraph (a) or (Bb) that
the memberlawyer does not have professional liability insurance.

CommentDiscussion

[1]

The disclosure obligation imposed by Paragraph (A)-ef-this—+rulea) applies with

respect to new clients and new engagements with returning clients.



[2] A memberlawyer may use the following language in making the disclosure
required by Rule-3-410paragraph (Aa), and may include that language in a written* fee
agreement with the client or in a separate writing:

“Pursuant to California Rule of Professional Conduct 3-4101.4.2, | am
informing you in writing that | do not have professional liability insurance.”

[3] A —memberlawyer may use the following language in making the disclosure
required by Rule-3-410paragraph (Bb):

“Pursuant to California Rule of Professional Conduct 3-4101.4.2, | am
informing you in writing that | no longer have professional liability
insurance.”

for_government Iawvers and in-house counsels is limited to situations involving direct

employment and representation, and dedoes not, for example, apply to outside counsel for
a private or governmental entity, or to counsel retained by an insurer to represent an
insured._If a lawyer is employed by and provides legal services directly for a private entity or
a federal, state or local governmental entity, that entity is presumed to know whether the
lawyer is or is not covered by professional liability insurance.




(Aa)

(Bb)

Rule 1.5 [4-200] Fees for Legal Services
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not enterintomake an agreement for, charge, or collect an
ilegal-er-unconscionable or illegal fee.

Unconscionability of a fee shall be determined on the basis of all the facts and
circumstances existing at the time the agreement is entered into except where
the parties contemplate that the fee will be affected by later events. Among
theThe factors to be considered;—where—appropriate; in determining the
conscionabilityunconscionability of a fee areinclude without limitation the
following:

(1)  whether the lawyer engaged in fraud* or overreaching in negotiating or
setting the fee;

(2)  whether the lawyer has failed to disclose material facts;

(43) Fhethe amount of the fee in proportion to the value of the services
performed-;_

(24) Fhethe relative sophistication of the memberlawyer and the client:;

(35) Fhethe novelty and difficulty of the questions involved, and the skill
requisite to perform the legal service properly-;_

(46) Fhethe likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the
memberlawyer;

(67) Fhethe amount involved and the results obtained-;_

(68) Fhethe time limitations imposed by the client or by the circumstances-;

(79) Fhethe nature and length of the professional relationship with the client-;_

(810) Fhethe experience, reputation, and ability of the member—or
memberslawyer or lawyers performing the services:;_

(811) Whetherwhether the fee is fixed or contingent:;_
(#812)Fhethe time and labor required-;_

(+H Fhel3) whether the client gave informed consent* of-the-client-to the
fee.

A lawyer shall not enter into an arrangement for, charge, or collect:




(d)

(1) any fee in a family law matter, the payment or amount of which is
contingent upon the securing of a dissolution or declaration of nullity of a
marriage or upon the amount of spousal or child support, or property
settlement in lieu thereof; or

(2) acontingent fee for representing a defendant in a criminal case.

A lawyer may make an agreement for, charge, or collect a fee that is
denominated as “earned on receipt” or “non-refundable,” or in similar terms, only
if the fee is a true retainer and the client agrees in writing* after disclosure that
the client will not be entitled to a refund of all or part of the fee charged. A true
retainer is a fee that a client pays to a lawyer to ensure the lawyer’s availability to
the client during a specified period or on a specified matter, but not to any extent
as compensation for legal services performed or to be performed.

A lawyer may make an agreement for, charge, or collect a flat fee for specified
legal services as long as the lawyer performs the agreed upon services. A flat fee
is a fee which constitutes complete payment for legal fees to be performed in the
future for a fixed sum regardless of the amount of work ultimately involved and
which may be paid in whole or in part in advance of the lawyer providing those
services.

Comment

Prohibited Contingent Fees

1]

Paragraph (c)(1) does not preclude a contract for a contingent fee for leqgal

representation in connection with the recovery of post-judgment balances due under

child or spousal support or other financial orders.

Payment of Fees in Advance of Services

[2]

When a lawyer-client relationship terminates, the lawyer must refund the

unearned portion of a fee. See Rule 1.16(e)(2).

Division of Fee

[3]

A division of fees among lawyers is governed by Rule 1.5.1.




(Aa)

Rule 1.5.1 [2-200] Finaneial- ArrangementsFee Divisions Among Lawyers

(Redline Comparison of the Proposed Rule to Current California Rule)

A—membeFLawvers who are not |n the same law firm* shaII not divide a fee for
legal services w MYV
w&h—the—membe#unless

(1) the lawyers enter into a written* agreement to divide the fee;

(#2) Fhethe client has consented in writing—therete,* either at the time the
lawyers enter into the agreement to divide the fee or as soon thereafter as
reasonably* practicable, after a full written* disclosure has-been-made-in
writingto the client of: (i) the fact that a division of fees will be made-and,
(ii) the identity of the lawyers or law firms* that are parties to the division,
and (iii) the terms of suchthe division; and

(23) Fhethe total fee charged by all lawyers is not increased solely by reason

of the provisionfor division-of fees-and-is not unconscionable-as that term
is-defined-inrule-4-200agreement to divide fees.

This Rule does not apply to a division of fees pursuant to court order.




(b)

(c)

(d)

(e)

Rule 1.6 [3-100] Confidential Information of a Client
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not reveal information protected from disclosure by
Business and Professions Code section§ 6068,—subdivision-(e)(1) witheutunless

the client gives informed consent*—ef-the—<client,—or—as—provided—in, or the
disclosure is permitted by paragraph (b) of this Rule.

A memberlawyer may, but is not required to, reveal cenfidential-information
relating—to—the—representation—of a—clientto—theprotected by Business and
Professions Code § 6068(e)(1) to the extent that the memberlawyer reasonably
believes* the disclosure is necessary to prevent a criminal act that the
memberlawyer reasonably believes® is likely to result in death of, or substantial*
bodily harm to, an individual, as provided in paragraph (c).

Before revealing eenfidential-information protected by Business and Professions
Code § 6068(e)(1) to prevent a criminal act as provided in paragraph (b), a
memberlawyer shall, if reasonable* under the circumstances:

(1)  make a good faith effort to persuade the client: (i) not to commit or to
continue the criminal act or (ii) to pursue a course of conduct that will
prevent the threatened death or substantial® bodily harm; or do both (i)
and (ii); and

(2) inform the client, at an appropriate time, of the memberslawyer's ability or
decision to reveal information protected by Business and Professions Code

§ 6068(e)(1) as provided in paragraph (b).

In revealing confidential-information protected by Business and Professions Code
§ 6068(e)(1) as provided in paragraph (b), the memberslawyer's disclosure must
be no more than is necessary to prevent the criminal act, given the information
known* to the memberlawyer at the time of the disclosure.

A memberlawyer who does not reveal information permitted by paragraph (b)
does not violate this Rule.

PiseussionComment

Duty of confidentiality.

[1] Buty—ofconfidentiality—Paragraph (a) relates to a memberslawyer's obligations
under Business and Professions Code section§ 6068;-subdivision-(e)(1), which provides

it is a duty of a memberlawyer: “To maintain inviolate the confidence, and at every peril
to himself or herself to preserve the secrets, of his or her client.” A memberslawyer's
duty to preserve the confidentiality of client information involves public policies of
paramount importance. (In Re Jordan (1974) 12 Cal.3d 575, 580 [116 Cal.Rptr. 371].)
Preserving the confidentiality of client information contributes to the trust that is the
hallmark of the elient-lawyerlawyer-client relationship. The client is thereby encouraged



to seek legal assistance and to communicate fully and frankly with the lawyer even as to
embarrassing or legally-damaging-subject-matter—Thedetrimental subjects. The lawyer
needs this information to represent the client effectively and, if necessary, to advise the
client to refrain from wrongful conduct. Almost without exception, clients come to
lawyers in order to determine their rights and what is, in the complex of laws and
regulations, deemed to be legal and correct. Based upon experience, lawyers know that
almost all clients follow the advice given, and the law is upheld. Paragraph (a) thus
recognizes a fundamental principle in the elient-lawyerlawyer-client relationship, that, in
the absence of the elient'sclient's informed consent,” a memberlawyer must not reveal
information relating-to-the-representationprotected by Business and Professions Code §
6068(e)(1). (See, e.g., Commercial Standard Title Co. v. Superior Court (1979) 92
Cal.App.3d 934, 945 [155 Cal.Rptr.393].)

[2] Client-lawyerLawyer-client confidentiality encompasses the atterney-clientlawyer-
client privilege, the work-product doctrine and ethical standards of confidentiality.

[2] The principle of elient-lawyerlawyer-client confidentiality applies to information
relating-toa_lawyer acquires by virtue of the representation, whatever its source, and

encompasses matters communicated in confidence by the client, and therefore
protected by the atterney-clientlawyer-client privilege, matters protected by the work
product doctrine, and matters protected under ethical standards of confidentiality, all as
established in law, rule and policy. (See In the Matter of Johnson (Rev. Dept. 2000) 4
Cal. State Bar Ct. Rptr. 179; Goldstein v. Lees (1975) 46 Cal.App.3d 614, 621 [120
Cal.Rptr. 253].) The atterney-clientlawyer-client privilege and work-product doctrine
apply in judicial and other proceedings in which a memberlawyer may be called as a
witness or be otherwise compelled to produce evidence concerning a client. A
memberslawyer's ethical duty of confidentiality is not so limited in its scope of protection
for the elient-lawyerlawyer-client relationship of trust and prevents a memberlawyer from
revealing the elient's—confidentialclient's information even when not ecenfronted
withsubjected to such compulsion. Thus, a memberlawyer may not reveal such
information except with the consent of the client or as authorized or required by the
State Bar Act, these Rules, or other law.

I3} Narrow exception to duty of confidentiality under this Rule.

[3] Notwithstanding the important public policies promoted by lawyers adhering to the
core duty of confidentiality, the overriding value of life permits disclosures otherwise
prohibited underby Business &and Professions Code section§ 6068,-subdivision-(e)(1).
Paragraph (b)—whreh—lﬂesta%es is based on Busmess and Professmns Code seetren§

dlsclose information protected by Business and Professions Code § 6068(e)(1) even

without client consent. Evidence Code section-§ 956.5, which relates to the evidentiary
attorney-clientlawyer-client privilege, sets forth a similar express exception. Although a
memberlawyer is not permitted to reveal ecenfidential—information protected by §




6068(e)(1) concerning a elient'sclient's past, completed criminal acts, the policy favoring
the preservation of human life that underlies this exception to the duty of confidentiality
and the evidentiary privilege permits disclosure to prevent a future or ongoing criminal
act.

4] MemberLawyer not subject to discipline for revealing eceonfidential—information
protected bv Busmess and Professrons Code § 6068(e)( 1) as perm/tted under th/s Rule

[4] Paragraph (b) reflects a balancing between the interests of preserving client
confidentiality and of preventing a criminal act that a memberlawyer reasonably
believes® is likely to result in death or substantial* bodily harm to an individual. A
memberlawyer who reveals information protected by Business and Professions Code §
6068(e)(1) as permitted under this Rule is not subject to discipline.

No duty to reveal information protected by Business and Professions Code §

6068(e)(1).

[5] No-duty-to-reveal-confidential-information—Neither Business and Professions Code
section-§ 6068,—subdivision—(e)(2) nor this—ruleparagraph (b) imposes an affirmative
obligation on a memberlawyer to reveal information protected by Business and
Professions Code § 6068(e)(1) in order to prevent harm. (See—+ule—1-100{A})—A
member lawyer may decide not to reveal cenfidentialsuch information. Whether a
memberlawyer chooses to reveal cenfidential-information protected by § 6068(e)(1) as
permitted under this Rule is a matter for the individual memberlawyer to decide, based
on all the facts and circumstances, such as those discussed in paragraphComment [6]
of this discussienRule.

Whether to reveal information protected by Business and Professions Code § 6068(e)
as permitted under paragraph (b).

Disclosure permltted under paragraph (b) is ordlnarlly a last resort when no other
available action is reasonably” likely to prevent the criminal act. Prior to revealing
information protected by Business and Professions Code § 6068(e)(1) as permitted

underby paragraph (b), the memberlawyer must, if reasonable* under the
circumstances, make a good faith effort to persuade the client to take steps to avoid the
criminal act or threatened harm. Among the factors to be considered in determining
whether to disclose eenfidential-information protected by § 6068(e)(1) are the following:

(1) the amount of time that the memberlawyer has to make a decision about
disclosure;

(2) whether the client or a third-party has made similar threats before and
whether they have ever acted or attempted to act upon them;



(3) whether the —memberlawyer believes® the memberslawyer's efforts to
persuade the client or a third person* not to engage in the criminal conduct have
or have not been successful;

(4) the extent of adverse effect to the elient'sclient's rights under the Fifth, Sixth
and Fourteenth Amendments of the United States Constitution and analogous
rights and privacy rights under Article | of the Constitution of the State of
California that may result from disclosure contemplated by the memberlawyer;

(5) the extent of other adverse effects to the client that may result from disclosure
contemplated by the memberlawyer; and

(6) the nature and extent of information that must be disclosed to prevent the
criminal act or threatened harm.

A memberlawyer may also consider whether the prospective harm to the victim or
victims is imminent in deciding whether to disclose the eenfidential-information_protected
by § 6068(e)(1). However, the imminence of the harm is not a prerequisite to disclosure
and a memberlawyer may disclose the information protected by § 6068(e)(1) without
waiting until immediately before the harm is likely to occur.

A CeunselingWhether to counsel client or third person* not to commit a criminal act
reasonably* likely to result in death of substantial* bodily harm.

[7] Subparagraph (c)(1) provides that before a memberlawyer may reveal confidential
information;-the-member protected by Business and Professions Code § 6068(e)(1), the
lawyer must, if reasonable* under the circumstances, make a good faith effort to
persuade the client not to commit or to continue the criminal act, or to persuade the
client to otherwise pursue a course of conduct that will prevent the threatened death or
substantial® bodily harm, erincluding persuading the client to take action to prevent a
third person* from committing or continuing a criminal act. If necessary, the client may
be persuaded to do both. The interests protected by such counseling is—the—¢lient's
interestare the client's interests in limiting disclosure of cenfidential—information
protected by § 6068(e) and in taking responsible action to deal with situations
attributable to the client. If a client, whether in response to the memberslawyer's
counseling or otherwise, takes corrective action - such as by ceasing the client’'s own
criminal act or by dissuading a third person* from committing or continuing a criminal act
before harm is caused - the option for permissive disclosure by the memberlawyer
would cease asbecause the threat posed by the criminal act would no longer be
present. When the actor is a nonclient or when the act is deliberate or malicious, the
memberlawyer who contemplates making adverse disclosure of cenfidentialprotected
information may reasonably* conclude that the compelling interests of the
memberlawyer or others in their own personal safety preclude personal contact with the
actor. Before counseling an actor who is a nonclient, the memberlawyer should, if
reasonable* under the circumstances, first advise the client of the memberslawyer's
intended course of action. If a client or another person* has already acted but the
intended harm has not yet occurred, the memberlawyer should consider, if reasonable*




under the circumstances, efforts to persuade the client or third person* to warn the
victim or consider other appropriate action to prevent the harm. Even when the
memberlawyer has concluded that paragraph (b) does not permit the memberlawyer to
reveal cenfidential-information,—the—member protected by § 6068(e)(1), the lawyer
nevertheless is permitted to counsel the client as to why it may be in the elient'sclient's
best interest to consent to the attorney’sattorney's disclosure of that information.

[81 Disclosure of cenfidential-information protected by Business and Professions Code §
6068(e)(1) must be no more than is reasonably* necessary to prevent the criminal act.
Under

[8] Paragraph (d); requires that disclosure of cenfidential-information_protected by §
6068(e) as permitted by paragraph (b), when made, must be no more extensive than
the memberlawyer reasonably believes* necessary to prevent the criminal act.
Disclosure should allow access to the eenfidential-information to only those persons*
who the memberlawyer reasonably believes* can act to prevent the harm. Under some
circumstances, a memberlawyer may determine that the best course to pursue is to
make an anonymous disclosure to the potential victim or relevant law-enforcement
authorities. What particular measures are reasonable* depends on the circumstances
known* to the memberlawyer. Relevant circumstances include the time available,
whether the victim might be unaware of the threat, the member'slawyer's prior course of
dealings with the client, and the extent of the adverse effect on the client that may result
from the disclosure contemplated by the memberlawyer.

Informing client pursuant to subparagraph (c)(2) of lawyer’s ability or decision to reveal
information protected by Business and Professions Code § 6068(e)(1).

9] : : 5 S hilif ocision_to_reveal_confl ol i farmatio
under-subparagraph{(CH2)—A memberlawyer is required to keep a client reasonably*
informed about significant developments regarding the employment or representation.
Rule 3-5001.4; Business and Professions Code;—section § 6068,—subdivision—(m).
Paragraph (c)(2), however, recognizes that under certain circumstances, informing a
client of the memberslawyer's ability or decision to reveal eenfidential-information
underprotected by § 6068(e)(1) as permitted in paragraph (b) would likely increase the
risk of death or substantial* bodily harm, not only to the originally-intended victims of the
criminal act, but also to the client or members of the elient'sclient's family, or to the
memberlawyer or the memberslawyer's family or associates. Therefore, paragraph
(c)(2) requires a memberlawyer to inform the client of the memberslawyer's ability or
decision to reveal cenfidential-information as—providedprotected by § 6068(e)(1) as
permitted in paragraph (b) only if it is reasonable” to do so under the circumstances.
Paragraph (c)(2) further recognizes that the appropriate time for the memberlawyer to
inform the client may vary depending upon the circumstances. (See
paragraphComment [10] of this diseussionRule.) Among the factors to be considered in
determining an appropriate time, if any, to inform a client are:

(1) whether the client is an experienced user of legal services;



(2) the frequency of the -member'slawyer's contact with the client;
(3) the nature and length of the professional relationship with the client;

(4) whether the -memberlawyer and client have discussed the memberslawyer's
duty of confidentiality or any exceptions to that duty;

(5) the likelihood that the —elient’sclient's matter will involve information within
paragraph (b);

(6) the —memberslawyer's belief,* if applicable, that so informing the client is
likely to increase the likelihood that a criminal act likely to result in the death of,
or substantial* bodily harm to, an individual; and

(7) the memberslawyer's belief,* if applicable, that good faith efforts to persuade
a client not to act on a threat have failed.

Avoiding a chilling effect on the lawyer-client relationship.

[10] Aveidinga-chilling-effectonthe-lawyer-clientrelationship—The foregoing flexible
approach to the member’slawyer's informing a client of his or her ability or decision to

reveal ecenfidential—information protected by Business and Professions Code §

6068(e)(1) recognizes the concern that informing a client about limits on confidentiality
may have a chiling effect on client communication. (See BDiscussion
paragraphComment [1].) To avoid that chilling effect, one memberlawyer may choose to
inform the client of the memberslawyer's ability to reveal information protected by §
6068(e)(1) as early as the outset of the representation, while another memberlawyer
may choose to inform a client only at a point when that client has imparted information
that may-fall-undercomes within paragraph (b), or even choose not to inform a client
until such time as the memberlawyer attempts to counsel the client as contemplated in

Discussion-paragraphComment [7]. In each situation, the member-will-have-discharged
prepeﬂy—the—reqa#ement—uneler—s&%pa;agraphlawver will have satisfied the lawyer’s

obligation under paragraph (c)(2), and will not be subject to discipline.

B4 Informing client that disclosure has been made; termination of the lawyer-client
relationship.

[111 When a memberlawyer has revealed confidential-information underprotected by
Business and Professions Code § 6068(e) as permitted in paragraph (b), in all but
extraordinary cases the relationship between memberlawyer and client that is based on
trust and confidence will have deteriorated so as to make the memberslawyer's
representation of the client impossible. Therefore, when the memberrelationship has
deteriorated because of the lawyer’'s disclosure, the lawyer is required to seek to
withdraw from the representation (see Rule 1.16(ab){3-706(B}]), unless the memberis
able-to-obtain-theclient'sclient has given informed consent* to the memberslawyer's

continued representation. The memberlawyer normally must inform the client of the fact
of the memberslawyer's disclosure—unless. If the memberlawyer has a compelling
interest in not informing the client, such as to protect the memberlawyer, the




memberslawyer's family or a third person* from the risk of death or substantial* bodily
harm-, the lawyer must withdraw from the representation. (See Rule 1.16.)

Other consequences of the lawyer’s disclosure.

[12] Other—consequences—of the—members—disclosure——Depending upon the
circumstances of a memberslawyer's disclosure of cenfidential-information_protected by
Business and Professions Code § 6068(e)(1) as permitted by this Rule, there may be
other important issues that a memberlawyer must address. For example, i#a member
will-be—calledlawyer who is likely to testify as a witness in the—client'sa matter,—then
involving a client must comply with Rule 3.75-210-should-be-considered. Similarly, the
member-shouldlawyer must also consider his or her duties of loyalty and cempetency
{rale-3-+10competence. (See Rules 1.7 (Conflicts of Interest: Current Clients) and 1.1
(Competence).)

[13] Other exceptions to confidentiality under California law. This Rule 3-100-is not
intended to augment, diminish, or preclude reliaree-dpen;—any other exceptions to the

duty to preserve the—e@#rdenha#ty—ef—elmm—mformatlon protected by Business and

Professions Code § 6068(e)(1) recognized under California law.




Rule 1.7 [3-310] - o ciipethe—opreroniolopm o fcbeeie e Lndernc e

Conflict of Interest: Current Clients
(Redline Comparison of the Proposed Rule to Current California Rule

(41} “Disel , informi I i ,
circumstances and of the actual and reasonably foreseeable adverse

(@) A lawyer shall not, without informed written consent* from each client, represent
a client if the representation is directly adverse to another client in the same or a
separate matter.

(b) A lawyer shall not, without informed written consent* from each affected client,
represent a client if there is a significant risk the lawyer’'s representation of the
client will be materially limited by the lawyer’s responsibilities to or relationships
with _another client, a former client or a third person,* or the lawyer's own
interests, including when:

(1)  Fhe—memberhasthe lawyer has, or knows* that another lawyer in the

lawyer’s firm* has, a legal, business, financial, professional, or personal
relationship with or responsibility to a party or witness in the same matter;
or

(2)  the lawyer:the-memberknows-orreasonably should-know that:

&)(i) knows* the memberlawyer previously had a legal, business,
financial, professional, or personal relationship with a party or
witness in the same matter; and

{b)(ii) knows* or reasonably should know* the previous relationship weuld

substantially—affectthe—memberswill materially limit the lawyer’s

representation; or

(3) Fhe—memberthe lawyer has or had a legal, business, financial,
professional, or personal relationship with another person® or entity the
memberlawyer knows* or reasonably should know* weuldwill be affected
substantially by resolution of the matter; or



(4)  Fhe-memberthe lawyer has or had, or knows* that another lawyer in the
lawyer's firm* has or had, a legal, business, financial, or
professionalpersonal interest in the subject matter of the representation-
that the lawyer knows* or reasonably should know* will materially limit the
lawyer’s representation; or

(5) the lawyer knows* or reasonably should know* that there is a reasonable*
likelihood that the interests of clients being represented by the lawyer in

the same matter will conflict.

A lawyer shall not represent a client in a matter in which another party's lawyer is
a spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of
the lawyer, or has an intimate personal relationship with the lawyer, unless the
lawyer informs the client in writing* of the relationship.

Representation is permitted under this Rule only if:

(1) the lawyer reasonably believes* that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law; and

H(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or

other proceedlnq before a trlbunal —Aeeept—representanen—ef—mere—than




PiseussionComment

[1] Loyalty and independent judgment are essential elements in the lawyer’s
relationship to a client. The duty of undivided loyalty to a current client prohibits
undertaking representation directly adverse to that client without that client’s informed
written consent.* Thus, absent consent, a lawyer may not act as an advocate in one
matter against a person* the lawyer represents in some other matter, even when the
matters are wholly unrelated. See Flatt v. Superior Court (1994) 9 Cal.4th 275 [36
Cal.Rptr.2d 537]. A directly adverse conflict under paragraph (a) occurs when: (i) a
lawyer accepts representation of more than one client in a matter in which the interests
of the clients actually conflict; or (ii) a lawyer, while representing a client, accepts in
another matter the representation of a person* or organization who, in the first matter, is
directly adverse to the lawyer’s client. Similarly, direct adversity can arise when a lawyer
cross-examines a non-party witness who is the lawyer’s client in another matter, if the
examination is likely to harm or embarrass the witness. On the other hand,
simultaneous representation in_unrelated matters of clients whose interests are only
economically adverse, such as representation of competing economic _enterprises in
unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not
require informed written consent® of the respective clients.

[2] Paragraph (a) does not prohibit a lawyer from representing multiple clients

having antagonistic positions on the same legal question that has arisen in different
cases, unless the interests of any of the clients would be adversely affected by the
resolution of the legal question. Factors relevant in determining whether the interests of
one or more of the clients would be adversely affected, thus requiring that the clients
provide informed written consent* under paragraph (a), include: the courts and
jurisdictions where the different cases are pending, whether a ruling in one case would
have a precedential effect on the other case, whether the legal question is substantive
or procedural, the temporal relationship between the matters, the significance of the




legal question to the immediate and long-term interests of the clients involved, and the
clients' reasonable* expectations in retaining the lawyer.

Subparagraphs{C)}1[3] Paragraphs (a) and (S}{2)}-are-intended-teb) apply to all types

of legal employmentrepresentations, including the concurrent representation of multiple
parties in litigation or in a single transaction or in some other common enterprise or
legal relationship. Examples of the latter include the formation of a partnership for
several partners® or a corporation for several shareholders, the preparation of an-ante-
Auptiala pre- nugtlal agreement, or joint or reciprocal wills for a husband and wife, or the
resolutlon of an “uncontested” marltal dlssolutlon Ln—sueh—gtuatrens—fer—the—sake—ef

Ewd—Gede—§962—)—and—musPebta+nlf a Iawver |n|t|aIIv represents multlple cllents W|th the

informed written consent* efas required under paragraph (b), and circumstances later
develop indicating that direct adverS|tv eX|sts between the chents—therete—pu#suant—te

member, the Iawyer must obtaln the—further mformed wr|tten consent* of the cllents
pursuantto-subparagraphunder paragraph (G)}2a).

[4] In State Farm Mutual Automobile Insurance Company v. Federal Insurance
Company (1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], the court held that
subparagraph (C)(3) of predecessor rule 3-310 was violated when a memberlawyer,

retained by an insurer to defend one suit, and while that suit was still pending, filed a



direct action against the same insurer in an unrelated action without securing the
insurer’s consent:, Notwithstanding State Farm, subparagraph{(C}H3)}is—het-intended
toparagraph (a) does not apply with respect to the relationship between an insurer and
a memberlawyer when, in each matter, the insurer’s interest is only as an indemnity
provider and not as a direct party to the action.

[51 Even where there is no direct adversity, a conflict of interest requiring informed
written consent* under paragraph (b) exists if there is a significant risk that a lawyer’s
ability to consider, recommend or carry out an appropriate course of action for the client
will be materially limited as a result of the lawyer’s other responsibilities or interests. For
example, a lawyer’s obligations to two or more clients in the same matter, such as
several individuals seeking to form a joint venture, may materially limit the lawyer's
ability to recommend or advocate all possible positions that each might take because of
the lawyer's duty of loyalty to the other clients. The risk is that the lawyer may not be
able to offer alternatives that would otherwise be available to each of the clients. The
mere possibility of subsequent harm does not itself require disclosure and informed
written consent.* The critical questions are the likelihood that a difference in interests
exists or will eventuate and, if it does, whether it will materially interfere with the lawyer's
independent professional judgment in_considering alternatives or foreclose courses of
action that reasonably* should be pursued on behalf of each client.

[6] Other rules and laws may preclude the disclosures necessary to obtain the
informed written consent* or provide the information required to permit representation
under this Rule. (See, e.g., Bus. & Prof. Code § 6068(e)(1) and Rule 1.6.) If such
disclosure is precluded, representation subject to paragraph (a), (b), or (c) of this Rule is
likewise precluded.

[71 Paragraph (d) imposes conditions that must be satisfied even if informed written
consent” is obtained as required by paragraphs (a) or (b) or the lawyer has informed the
client in writing* as required by paragraph (c). There are some matters in which the
conflicts are such that even informed written consent®* may not suffice fer—non-
disciplinary—purposesto _permit representation. (See Woods v. Superior Court (1983)
149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 Cal.App.3d
893 [142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50 Cal.Rptr.
592].)

[8] This Rule does not preclude an informed written consent* to a future conflict in
compliance with applicable case law. The effectiveness of an advance consent is
generally determined by the extent to which the client reasonably* understands the
material risks that the consent entails. The more comprehensive the explanation of the
types of future representations that might arise and the actual and reasonably*
foreseeable adverse consequences to the client of those representations, the greater
the likelihood that the client will have the requisite understanding. An advance consent
cannot be effective if the circumstances that materialize in the future make the conflict
nonconsentable under paragraph (d). A lawyer who obtains from a client an advance
consent that complies with this Rule will have all the duties of a lawyer to that client




except as expressly limited by the consent. A lawyer cannot obtain an advance consent
to incompetent representation. See Rule 1.8.8.

[9] A material change in circumstances relevant to application of this Rule may
trigger a requirement to make new disclosures and, where applicable, obtain new
informed written consents.* In the absence of such consents, depending on the
circumstances, the lawyer may have the option to withdraw from one or more of the
representations in _order to avoid the conflict. The lawyer must seek court approval
where necessary and take steps to minimize harm to the clients. See Rule 1.16. The
lawyer must continue to protect the confidences of the clients from whose
representation the lawyer has withdrawn. See Rule 1.9(c).

[10] For special rules governing membership in a legal service organization, see Rule
6.3; and for work in conjunction with certain limited legal services programs, see Rule

6.5.




(2b)

Rule 1.7 [3-310] Conflict of Interest: Current Clients
(Redline Comparison of the Proposed Rule to ABA Model Rule)

A lawyer shall not, without informed written consent* from each client, represent
a client if the representation is directly adverse to another client in the same or a
separate matter.

A lawyer shall not, without informed written consent* from each affected client,

represent a client if there is a significant risk that-the lawyer’s representation of
one—or—more—chentsthe client will be materially limited by the lawyer’s
responS|b|I|t|es to or relationships with another client, a former client or a third

person,” or by—apersonal-interest—of-thelawyer-the lawyer's own interests,

including when:

(1) the lawyer has, or knows* that another lawyer in the lawyer’s firm* has, a
legal, business, financial, professional, or personal relationship with or
responsibility to a party or witness in the same matter; or

(2) thelawyer:

Notwitl ; I . ﬁ i e I

(i) knows* the lawyer previously had a legal, business, financial,
professional, or personal relationship with a party or witness in the
same matter; and

(i) knows* or reasonably should know* the previous relationship will
materially limit the lawyer’s representation; or

(3) the lawyer has or had a legal, business, financial, professional, or
personal relationship with another person* or entity the lawyer knows* or
reasonably should know* will be affected substantially by resolution of the
matter; or

(4) the lawyer has or had, or knows* that another lawyer in the lawyer’s firm*
has or had, a legal, business, financial, or personal interest in the subject
matter of the representation that the lawyer knows* or reasonably should
know* will materially limit the lawyer’s representation; or




(5) the lawyer knows* or reasonably should know* that there is a reasonable*
likelihood that the interests of clients being represented by the lawyer in
the same matter will conflict.

(c)  Alawyer shall not represent a client in a matter in which another party's lawyer is
a spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of
the lawyer, or has an intimate personal relationship with the lawyer, unless the
lawyer informs the client in writing* of the relationship.

(d) Representation is permitted under this Rule only if:

(1)  the lawyer reasonably believes* that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2)  the representation is not prohibited by law;_and
(3)  the representation does not involve the assertion of a claim by one client

against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal;-and.

@ b affoctod.cli os int | confirmed in witing.

Comment




[61] Loyalty and independent judgment are essential elements in the lawyer’'s
relationship to a client. The duty of undivided loyalty to a current client prohibits
undertaking representation directly adverse to that client without that client’s informed
written consent.* Thus, absent consent, a lawyer may not act as an advocate in one
matter against a person the lawyer represents in some other matter, even when the
matters are wholly unrelated. The-client-as-to-whom-See Flatt v. Superior Court (1994)
9 Cal.4th 275 [36 Cal.Rptr.2d 537]. A directly adverse conflict under paragraph (a)
occurs when: (i) a lawyer accepts representation of more than one client in a matter in
which the interests of the clients actually conflict; or (ii) a Iawver while representing a
client, accepts in another matter the representation of a person* or organization who, in

the flrst matter is dlrectly adverse B—erly—te—feel—be#ayed—aﬁd—the—msulmyg—damage

Fepresented—m—the—taws%cross examines a non- partv W|tness who is the Iawvers cllent

in another matter, if the examination is likely to harm or embarrass the withess. On the




other hand, simultaneous representation in unrelated matters of clients whose interests
are only economically adverse, such as representation of competing economic
enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and
thus may not require informed written consent® of the respective clients.

[2] Paragraph (a) does not prohibit a lawyer from representing multiple clients
having antagonistic positions on the same legal question that has arisen in different
cases, unless the interests of any of the clients would be adversely affected by the
resolution of the legal question. Factors relevant in determining whether the interests of
one or more of the clients would be adversely affected, thus requiring that the clients
provide informed written consent* under paragraph (a), include: the courts and
jurisdictions where the different cases are pending, whether a ruling in one case would
have a precedential effect on the other case, whether the legal question is substantive
or procedural, the temporal relationship between the matters, the significance of the
legal question to the immediate and long-term interests of the clients involved, and the
clients' reasonable expectations in retaining the lawyer.

[3] Paragraphs (a) and (b) apply to all types of legal representations, including the
concurrent representation of multiple parties in litigation or in a single transaction or in
some other common enterprise or legal relationship. Examples of the latter include the
formation of a partnership for several partners* or a corporation for several
shareholders, the preparation of a pre-nuptial agreement, or joint or reciprocal wills for a
husband and wife, or the resolution of an “uncontested” marital dissolution. If a lawyer
initially represents multiple clients with the informed written consent* as required under
paragraph (b), and circumstances later develop indicating that direct adversity exists
between the clients, the lawyer must obtain further informed written consent* of the
clients under paragraph (a).

[4] In_State Farm Mutual Automobile Insurance Company v. Federal Insurance

Company (1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], the court held that
subparagraph (C)(3) of predecessor rule 3-310 was violated when a lawyer, retained by
an insurer to defend one suit, and while that suit was still pending, filed a direct action
against the same insurer in an unrelated action without securing the insurer’s consent,
Notwithstanding State Farm, paragraph (a) does not apply with respect to the
relationship between an insurer and a lawyer when, in each matter, the insurer’s interest
is only as an indemnity provider and not as a direct party to the action.

dontifying Conflicts of . Matorial Limitat

[85] Even where there is no direct adversenessadversity, a conflict of interest
requiring informed written consent* under paragraph (b) exists if there is a significant




risk that a lawyer’s ability to consider, recommend or carry out an appropriate course of
action for the client will be materially limited as a result of the lawyer's other
responsibilities or interests. For example, a lawyer—askedto—represent—lawyer’s
obligations to two or more clients in the same matter, such as several individuals
seeking to form a joint venture—is—tlikely—to—be, may materially limited—inlimit the
lawyer'slawyer's ability to recommend or advocate all possible positions that each might
take because of the lawyer'slawyer's duty of loyalty to the ethers—Fhe-conflict-in-effect
foreclosesother clients. The risk is that the lawyer may not be able to offer alternatives
that would otherwise be available to each of the elieniclients. The mere possibility of
subsequent harm does not itself require disclosure and informed written consent.* The
critical questions are the likelihood that a difference in interests exists or will eventuate
and, if it does, whether it will materially interfere with the lawyer'slawyer's independent
professmnal judgment in considering alternatives or foreclose courses of action that
reasonably* should be pursued on behalf of theeach client.

[6] Other rules and laws may preclude the disclosures necessary to obtain the
informed written consent* or provide the information required to permit representation
under this Rule. (See, e.g., Bus. & Prof. Code § 6068(e)(1) and Rule 1.6.) If such
disclosure is precluded, representation subject to paragraph (a), (b), or (c) of this Rule is
likewise precluded.

! . P it - g | Othor Third P

[71 Paragraph (d) imposes conditions that must be satisfied even if informed written
consent® is obtained as required by paragraphs (a) or (b) or the lawyer has informed the
client in writing* as required by paragraph (c). There are some matters in which the
conflicts are such that even informed written consent* may not suffice to permit
representation.  (See Woods v. Superior Court (1983) 149 Cal.App.3d 931 [197
Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 509];
Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50 Cal.Rptr. 592].)










[228] W
anse—m—the—ﬁu%we—s—sebjeet—te—me%st—ef—panagmeh—ébﬂhls Rule does not preclude an
informed written consent* to a future conflict in compliance with applicable case law.
The effectiveness of such-waiversan advance consent is generally determined by the
extent to which the client reasonably understands the material risks that the
waiverconsent entails. The more comprehensive the explanation of the types of future
representations that might arise and the actual and reasonably* foreseeable adverse
consequences to the client of those representations, the greater the likelihood that the

cllent will have the reqU|S|te understandlng Ihus—#—the—el%nt—ag#ees—te—e%sem—te—a

te—the—eubjeet—ef—the—FepFeeentahen—Ln—any—ease— An advance consent cannot be
effective if the circumstances that materialize in the future are-such-as-would-make the

conflict nonconsentable under paragraph (b).d). A lawyer who obtains from a client an

advance consent that complies with this Rule will have all the duties of a lawyer to that
client except as expressly limited by the consent. A lawyer cannot obtain an advance
consent to incompetent representation. See Rule 1.8.8.
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She S 0 R et s b o—advised-material
change in circumstances relevant to application of this Rule may trigger a requirement
to make new disclosures and, where applicable, obtain new informed written consents.*
In the absence of such consents, depending on the circumstances, the lawyer may
have the option to withdraw from one or more of the representations in order to avoid
the conflict. The lawyer must seek court approval where necessary and take steps to
minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the

confidences of the clients from whose representation the lawyer has withdrawn. See

Rule 1.9(c).

[10] For special rules governing membership in a legal service organization, see Rule
6.3; and for work in conjunction with certain limited legal services programs, see Rule
6.5.

11
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Rule 1.8.1 [3-300] Business Transactions with a Client and
AvoidingPecuniary Interests Adverse to a Client
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not enter into a business transaction with a client;, or knowingly*
acquire an ownership, possessory, security; or other pecuniary interest adverse to a
client, unless each of the following requirements has been satisfied:

(Aa) The transaction or acquisition and its terms are fair and reasonable* to the client
and the terms and the lawyer's role in the transaction or acquisition are fully
disclosed and transmitted in writing* to the client in a manner which-shouldthat
would reasonably* have been understood by the client; and

(Bb) The client either is represented in the transaction or acquisition by an
independent lawyer of the client’s choice or the client is advised in writing* that
the-client-mayto seek the advice of an independent lawyer of the elient'sclient's
choice and is given a reasonable* opportunity to seek that advice; and

(€c) The client thereafter censents-in-writingprovides informed written consent® to the
terms of the transaction or the terms of the acquisition-, and the lawyer’s role.

PiseussionComment

11 This Rule does not apply to the provisions of an agreement between a lawyer

and client relating to the lawyer’s hiring or compensation unless the agreement confers
on the lawyer an ownership, possessory, security, or other pecuniary interest adverse to
the client. A lawyer has an “other pecuniary interest adverse to a client” within the
meaning of this Rule when the lawyer possesses a legal right to significantly impair or
prejudice the client’'s rights or interests without court action. See Fletcher v. Davis
(2004) 33 Cal. 4th 61, 68 [14 Cal.Rptr.3d 58]. See also Business and Professions
Code § 6175.3 (Sale of financial products to elder or dependent adult clients;
Disclosure) and Family Code §§ 2033-2034 (Attorney lien on community real property).
However, this Rule does not apply to a charging lien given to secure payment of a
contingency fee. See Plummer v. Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38 [108
Cal.Rptr.3d 455].




[2] For purposes of this Rule, factors that can be considered in determining whether
a lawyer is independent include whether the lawyer: (i) has a financial interest in the
transaction or acquisition, and (ii) has a close legal, business, financial, professional or
personal relationship with the lawyer seeking the client's consent.

[3] Fairness and reasonableness under paragraph (a) are measured at the time of
the transaction or acquisition based on the facts that then exist.

[4] This Rule does not apply to an agreement to advance to or deposit with a lawyer
a sum to be applied to fees, or costs or other expenses, to be incurred in the future.
Such agreements are governed, in part, by Rules 1.5 and 1.15.

[5] This Rule does not apply: (i) where a lawyer and client each make an investment
on terms offered by a third person* to the general public or a significant portion thereof;
or (i) to standard commercial transactions for products or services that a lawyer
acquires from a client on the same terms that the client generally markets them to
others, where the lawyer has no advantage in dealing with the client.




Rule 1.8.2 Conflict Of Interest:Use of Current Clients:-

Specific RulesClient’s Information
(Redline Comparison of the Proposed Rule to ABA Model Rule)

* * k % %

by A lawyer shall not use a client’s information relating—to—representation—of-a
clientprotected by Business and Professions Code § 6068(e)(1) to the disadvantage of
the client unless the client gives informed consent,* except as permitted errequired-by
these Rules or the State Bar Act.

* k k k%

COMMENT

A lawyer violates the duty of loyalty by using information protected by Business and
Professions Code § 6068(e)(1) to the disadvantage of a current client.

* * k % %




Rule 1.8.3 [4-400] Gifts From Client
(Redline Comparison of the Proposed Rule to Current California Rule)

(@)  Alawyer shall not:

(1) A-—member—shallnot-inducesolicit a client to make a substantial* gift,

including a testamentary gift, to the member—er—te—the—membeps—pa#ent—

child—sibling—or-spouse—except-wheretheclientislawyer or a person*
related to the memberlawyer, or

(2) prepare on behalf of a client an instrument giving the lawyer or a person*
related to the lawyer any substantial* qift, unless (i) the lawyer or other
recipient of the qift is related to the client or (ii) the client has been advised
by an independent lawyer who has provided a certificate of independent
review that complies with the requirements of Probate Code § 21384.

(b)  For purposes of this Rule, related persons* include a person* who is “related by
blood or affinity” as that term is defined in California Probate Code § 21374(a).

CommentDiscussion

11 A memberlawyer or a person® related to a lawyer may accept a gift from a
membersthe lawyer’s client, subject to general standards of falrness and absence of
undue mfluence -

o ; i i - o o caiblo i cd A
lawyer also does not V|olate this Rule merelv bv engaging in conduct that mlqht result in a
client making a qift, such as by sending the client a wedding announcement. Discipline is
appropriate— where impermissible influence occurs. See Magee v. State Bar (1962) 58
Cal.2d 423 [24 Cal.Rptr. 839].)-

[2] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner®
or associate of the lawyer named as executor of the client's estate or to another
potentially lucrative fiduciary position. Such appointments, however, will be subject to

Rule 1.7(b).




Rule 1.8.5 [4-210] Payment of Personal or Business Expenses Incurred by or for a Client
(Redline Comparison of the Proposed Rule to Current California Rule)

(Aa) A memberlawyer shall not directly or indirectly pay or agree to pay, guarantee, or

represent—or-sanction—arepresentation that the member-ormemberslawyer or
lawyer's law firm* will pay the personal or business expenses of a prospective or

existing client;-exceptthatthisrule-shallnot prohibita-member:.

(b) Notwithstanding paragraph (a), a lawyer may:

(1) \Aﬁi%h—the%enseni—ef—theuelieni—ﬁre{qq—payh%ger—ag%emggay or agree to pay
such expenses to third persons,” from funds collected or to be collected for the

client as a result of the representation, with the consent of the client;-or

(2) After-employment—from-lendingafter the lawyer is retained by the client,
agree to lend money to the client upon-the<clientsbased on the client's

written* promise in-writing-to repay suehthe loan:—er, provided the lawyer
complies with Rules 1.7(b) and 1.8.1 before making the loan or agreeing
to do so;

(83) Frem-advancingadvance the costs of prosecuting or defending a claim or
action, or of otherwise protecting or promoting the elient'sclient's interests,
the repayment of which may be contingent on the outcome of the matter-
Sueh-costs; and

(4) pay the costs of prosecuting or defending a claim or action, or of otherwise
protecting or promoting the interests of an indigent or pro bono client in a
matter in which the lawyer represents the client.

(c) “Costs” within the meaning of this—subparagraph—(3)}——shall-belimited—o

allparagraphs (b)(3) and (b)(4) are not limited to those costs that are taxable or
recoverable under any applicable statute or rule of court but may include any
reasonable* expenses of litigation—er, including court costs, and reasonable*

expenses in preparationpreparing for litigation or in providing anyother legal
services to the client.

(Bd) Nothing in rate-4-240this Rule shall be deemed to limit rales-3-300,-3-310,andthe
application of Rule 1.8.9.




Rule 1.8.6 [3-310(F)] Avoiding-the Representation-of Adverse Interests_

Compensation From One Other Than Client
(Redline Comparison of the Proposed Rule to Current California Rule)

& A memberlawyer shall not enter into an agreement for, charge, or accept
compensation for representing a client from one other than the client unless:

(@) Fhere there is no interference with the members—independence—oflawyer’s

independent professional judgment or with the -elient-lawyerlawyer-client
relationship; and

E2(b) rlermaten—rolatine-tereprecantationotiheclcrt information is protected as
required by Business and Professions Code section§ 6068,—subdivision—(e)(1)

and Rule 1.6; and

3)(c) Fhemember the lawyer obtains the client's informed written consent*_at or
before the time the lawyer has entered into the agreement for, charged, or
accepted the compensation, or as soon thereafter as reasonably* practicable,
provided that no disclosure or consent is required if:

{&)(1) sueh nondisclosure or the compensation is otherwise authorized by law_or
a court order; or

b)(2) the memberlawyer is rendering legal services on behalf of any public
agency whiehor nonprofit organization that provides legal services to other
public agencies or the public.

PiseussionComment

1 A lawyer’s responsibilities in a matter are owed only to the client except where
the lawyer also represents the payor in the same matter. With respect to the lawyer’'s
additional duties when representing both the client and the payor in the same matter,
see Rule 1.7.

[2] A lawyer who is exempt from disclosure and consent requirements under
paragraph (c) nevertheless must comply with paragraphs (a) and (b).

[3] Paragraph{F)This Rule is not intended to abrogate existing relationships between
insurers and insureds whereby the insurer has the contractual right to unilaterally select
counsel for the insured, where there is no conflict of interest. (See San Diego Navy
Federal Credit Union v. Cumis Insurance Society (1984) 162 Cal.App.3d 358 [208
Cal.Rptr. 494].).

[4] In_some limited circumstances, a lawyer might not be able to obtain client
consent before the lawyer has entered into an agreement for, charged, or accepted
compensation, as required by this Rule. This might happen, for example, when a
lawyer is retained or paid by a family member on behalf of an incarcerated client or in
certain _commercial settings, such as when a lawyer is retained by a creditors’




committee involved in a corporate debt restructuring and agrees to be compensated for
any services to be provided to other similarly situated creditors who have not yet been
identified. In such limited situations, paragraph (c) permits the lawyer to comply with
this Rule as soon thereafter as is reasonably* practicable.




Rule 1.8.7 [3-310(D)_]-Avoiding-the Representation-of Adverse-Interests Aqgregate
Settlements

(Redline Comparison of the Proposed Rule to Current California Rule)

B)-A memberlawyer who represents two or more clients shall not enter into an
aggregate settlement of the claims of or against the clients-without-the, or in a criminal
case an aggregate agreement as to guilty or nolo contendere pleas, unless each client
gives informed written consent*-ef-each-client.

Di .

This Rule does Paragraph—(B}-is—not intended-to—apply to class action settlements
subject to court approval.




Rule 1.8.8 [3-400] Limiting Liability to Client
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not:

A)(a) Contract with a client prospectively limiting the member'slawyer’s liability to the
client for the memberslawyer’s professional malpractice; or

(b)  Settle a claim or potential claim for the member'slawyer’s liability to thea client or
former client for the memberslawyer’s professional malpractice, unless the client
or former client is informedeither:

(1)  represented by an independent lawyer concerning the settlement; or

{B)(2) advised in writing-that* by the client-maylawyer to seek the advice of an
independent lawyer of the client’s choice regarding the settlement and is

given a reasonable* opportunity to seek that advice.

CommentDiscussion

[11 Paragraph (b) does not absolve the lawyer of the obligation to comply with other
law. See, e.g., Business and Professions Code § 6090.5.

[2] This Rule 3-400-isdoes not intended-to-apply to customary qualifications and
limitations in legal opinions and memoranda, nor is—it-intended-todoes it prevent a

memberlawyer from reasonably® limiting the scope of the members—employment
erlawyer’s representation. See Rule 1.2(b).




(Aa)

(Bb)

Rule 1.8.9 [4-300] Purchasing Property at a Foreclosure
or a Sale Subject to Judicial Review
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not directly or indirectly purchase property at a probate,
foreclosure, receivers,—trustee’sreceiver's, trustee's, or judicial sale in an action
or proceeding in which such memberlawyer or any lawyer affiliated by reason of
personal, business, or professional relationship with that memberlawyer or with
that member'slawyer’s law firm* is acting as a lawyer for a party or as executor,
receiver, trustee, administrator, guardian, or conservator.

A memberlawyer shall not represent the seller at a probate, foreclosure, receiver,
trustee, or judicial sale in an action or proceeding in which the purchaser is a
spouse or relative of the memberlawyer or of another lawyer in the
memberslawyer's law firm* or is an employee of the memberlawyer or the
memberslawyer’s law firm.*



Rule 1.8.10 [3-120] Sexual Relations With Client
(Redline Comparison of the Proposed Rule to Current California Rule)

(@) A lawyer shall not engage in sexual relations with a client unless a consensual
sexual relationship existed between them when the lawyer-client relationship
commenced.

(Ab) For purposes of this ruleRule, “sexual relations” means sexual intercourse or the
touching of an intimate part of another person* for the purpose of sexual arousal,
gratification, or abuse.

PiseussionComment

[11  Although this Rule does not apply to a consensual sexual relationship that exists
when a lawyer-client relationship commences, the lawyer nevertheless must comply
with all other applicable rules. See, e.q., Rules 1.1 (Competence), 1.7 (Conflicts of
Interest: Current Clients) and [2.1 (Independent Judgment)] *.

[2] When the client is an organization, this Rule applies to a lawyer for the
organization (whether inside counsel or outside counsel) who has sexual relations with
a constituent of the organization who supervises, directs or reqularly consults with that
lawyer concerning the organization’s legal matters. See Rule 1.13.

' The Rules Revision Commission has not made a recommendation to adopt or reject a

counterpart to ABA Model Rule 2.1. This bracketed reference is a placeholder pending a
recommendation from the Commission. Consideration of Model Rule 2.1 is anticpated for the
Commission’s August 26, 2016 meeting.




[3] Business and Professions Code § 6106.9, including the requirement that the

complaint be verified, applies to charges under subdivision (a) of that section. This Rule
and the statute impose different obligations.




Rule 1-8(k)-Conflict Of Interest: Current Clients:- Specific1.8.11 Imputation of
Prohibitions Under Rules 1.8.1 to 1.8.9

(Redline Comparison of the Proposed Rule to ABA Model Rule)

k> While lawyers are associated in a law firm,* a prohibition in theferegeing
paragraphs{a)Rules 1.8.1 through {}1.8.9 that applies to any one of them shall apply to
all of them.

Comment
! ) ¢ Prohibiti

26} Under—paragraph—(k);—aA prohibition on conduct by an individual lawyer in
paragraphs—{a)Rules 1.8.1 through {H1.8.9 also applies to all lawyers associated in a

law firm* with the personally prohibited lawyer. For example, one lawyer in a law firm*
may not enter into a business transaction with a client of another member—oflawyer
associated in the law firm* without complying with paragraph{a)Rule 1.8.1, even if the
first lawyer is not personally involved in the representation of the client. IFhe This Rule

does not apply to Rule 1.8.10 since the prohibition set-forth-inparagraph{(})in that Rule
is personal and is not applied to associated lawyers.




Rule19(3-310(E)}]

Duties To Former Clients
(Redline Comparison of the Proposed Rule to Current California Rule)

A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person® in the same or a substantially related matter in which
that person's interests are materially adverse to the interests of the former client
unless the former client gives informed written consent.*

A lawyer shall not knowingly* represent a person® in the same or a substantially
related matter in which a firm* with which the lawyer formerly was associated had
previously represented a client

(1)  whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Business
and Professions Code § 6068(e) and Rules 1.6 and 1.9(c) that is material
to the matter;

unless the former client gives informed written consent.*

A lawyer who has formerly represented a client in a matter or whose present or
former firm* has formerly represented a client in a matter shall not thereafter:

(1)  use information protected by Business and Professions Code § 6068(e)
and Rule 1.6 acquired by virtue of the representation of the former client to
the disadvantage of the former client except as these Rules or the State
Bar Act would permit with respect to a current client, or when the
information has become generally known;*

(2) reveal information protected by Business and Professions Code § 6068(e)
and Rule 1.6 acquired by virtue of the representation of the former client
except as these Rules or the State Bar Act permit with respect to a current
client; or

(E3) A-membershallnet-without the informed written consent” of the elient-or
former client, accept employmentrepresentation adverse to the elientor
former client where, by reasenvirtue of the representation of the elient-or
former client, the member-has-obtained-confidentiallawyer has acquired
information protected by Business and Professions Code § 6068(e) and
Rule 1.6 that is material to the empleyentrepresentation.

* k k k %



Comment

| After termination of a lawyer-client relationship, the lawyer owes two duties to a
former client. The lawyer may not (i) do anything that will injuriously affect the former
client in any matter in which the lawyer represented the former client, or (ii) at any time
use against the former client knowledge or information acquired by virtue of the
previous relationship. See Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811
[124 Cal.Rptr.3d 256] and Wutchumna Water Co. v. Bailey (1932) 216 Cal. 564 [15
P.2d 505]. For example, (i) a lawyer could not properly seek to rescind on behalf of a
new client a contract drafted on behalf of the former client and (ii) a lawyer who has
prosecuted an accused person* could not represent the accused in a subsequent civil
action against the government concerning the same matter. See also Business and
Professions Code § 6131 and 18 U.S.C. § 207(a). These duties exist to preserve a
client’s trust in the lawyer and to encourage the client’'s candor in communications with

the lawyer.

[2] Paragraph (b) addresses a lawyer’s duties to a client who has become a former
client because the lawyer no longer is associated with the law firm* that represents or
represented the client. In that situation, the lawyer has a conflict of interest only when
the lawyer involved has actual knowledge of information protected by Rules 1.6, 1.9(c),
and Business and Professions Code § 6068(e). Thus, if a lawyer while with one firm*
acquired no knowledge or information relating to a particular client of the firm,* and that
lawyer later joined another firm,* neither the lawyer individually nor the second firm*
would violate this Rule by representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions
on a firm* once a lawyer has terminated association with the firm.*

[3] The fact that information can be discovered in a public record does not, by itself,
render that information generally known* under paragraph (c). See, e.q., In the Matter of
Johnson (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179.

[4] With regard to the effectiveness of an advance consent, see Comment [8] to
Rule 1.7. With regard to disqualification of a firm* with which a lawyer is or was formerly
associated, see Rule 1.10. Current and former government lawyers must comply with
this Rule to the extent required by Rule 1.11.




(@)

(b)

(c)

Rule 1.9 [3-310(E)] Duties toTo Former Clients
(Redline Comparison of the Proposed Rule to ABA Model Rule)

A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which
that persen’sperson's interests are materially adverse to the interests of the
former client unless the former client gives informed written consent,—confirmed-in

yHtRg.

A lawyer shall not knowingly* represent a person® in the same or a substantially
related matter in which a firm* with which the lawyer formerly was associated had
previously represented a client

(1)  whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Business
and Professions Code § 6068(e) and Rules 1.6 and 1.9(c) that is material
to the matter;

unless the former client gives informed written consent;—cenfirmed-in-writing.”

A lawyer who has formerly represented a client in a matter or whose present or
former firm* has formerly represented a client in a matter shall not thereafter:

(1)  use information relating-teprotected by Business and Professions Code §
6068(e) and Rule 1.6 acquired by virtue of the representation of the former
client to the disadvantage of the former client except as these Rules or the
State Bar Act would permit er—regquire-with respect to a current client, or
when the information has become generally known;-o¢*

(2)  reveal information relating-teprotected by Business and Professions Code
§ 6068(e) and Rule 1.6 acquired by virtue of the representation of the
former client except as these Rules weuldor the State Bar Act permit or
reguire-with respect to a current client:; or

(3) without the informed written consent* of the former client, accept
representation adverse to the former client where, by virtue of the
representation of the former client, the lawyer has acquired information
protected by Business and Professions Code § 6068(e) and Rule 1.6 that
is material to the representation.

Comment

[1]

After termlnatlon of a eheni—lawye#awyer-chen relatlonshlp, athe Iawyer has

forowes two duties to a former client. The Iawver may not (i) do anvthlnq that WI||

injuriously affect the former client in any matter in which the lawyer represented the




former client, or (ii) at any time use against the former client knowledge or information
acquired by virtue of the previous relationship. See Oasis West Realty, LLC v. Goldman
(2011) 51 Cal.4th 811 [124 Cal.Rptr.3d 256] and Wutchumna Water Co. v. Bailey
(1932) 216 Cal. 564 [15 P.2d 505]. For example, (i) a lawyer could not properly seek to
rescind on behalf of a new client a contract drafted on behalf of the former client—Se
alse and (ii) a lawyer who has prosecuted an accused person® could not properly
represent the accused in a subsequent civil action against the government concernlng
the same A

Busmess and Professmns Code 8 6131 and 18 U. S C. S 207(a) These dutles exist to
preserve a client's trust in the lawyer and to encourage the client’'s candor in
communications with the lawyer.




[62] Paragraph (b) eperates-to-disqualify-thelawyeraddresses a lawyer’s duties to a

client who has become a former client because the lawyer no longer is associated with
the law firm* that represents or represented the client. In that situation, the lawyer has a
conflict of interest only when the lawyer involved has actual knowledge of information
protected by Rules 1.6-ard, 1.9(c), and Business and Professions Code § 6068(e).
Thus, if a lawyer while with one firm* acquired no knowledge or information relating to a
particular client of the firm,* and that lawyer later joined another firm,* neither the lawyer
individually nor the second firm—is—disqualified—from™ _would V|olate this Rule by
representing another client in the same or a related matter even though the interests of
the two clients conflict. See Rule 1.10(b) for the restrictions on a firm* once a lawyer has
terminated association with the firm.*

[3] The fact that information can be discovered in a public record does not, by itself,
render that information generally known* under paragraph (c). See, e.q., In the Matter of
Johnson (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179.

[4] With regard to the effectiveness of an advance consent, see Comment [8] to
Rule 1.7. With regard to disqualification of a firm* with which a lawyer is or was formerly
associated, see Rule 1.10. Current and former government lawyers must comply with
this Rule to the extent required by Rule 1.11.







Rule 1.10 Imputation Of Conflicts Of Interest: General Rule
(Redline Comparison of the Proposed Rule to ABA Model Rule)

While lawyers are associated in a firm,* none of them shall knowingly* represent
a client when any one of them practicing alone would be prohibited from doing so
by Rules 1.7 or 1.9, unless

(1)  the prohibition is based on a personal interest of the disqualifiedprohibited
lawyer and does not present a significant risk of materially limiting the
representation of the client by the remaining lawyers in the firm;* or

(2)  the prohibition is based upon Rule 1.9(a)-e¥, (b), or (c)(3) and arises out of
the disqualifiedprohibited lawyer’s assomahon with a prior firm,* and

(i) the prohibited lawyer did not substantially participate in the same or
a substantially related matter;

(i)  the disqualifiedprohibited lawyer is timely screened” [in accordance
with Rule 1.0.1(k)] from any participation in the matter and is
apportioned no part of the fee therefrom;_and

Hiii)  written* notice is promptly given to any affected former client to
enable the former client to ascertain compliance with the provisions
of this Rule, which shall include a description of the screening
procedures employed; a-statement-of-the-firm's-and-of the-screened
lawyer's-compliance with-these Rules:a statement that review may
be-available-before—a-tribunalk—and an agreement by the firm* to
respond promptly to any written* inquiries or objections by the
former client about the screening procedures:;-and.

When a lawyer has terminated an association with a firm,* the firm* is not
prohibited from thereafter representing a person* with interests materially
adverse to those of a client represented by the formerly associated lawyer and
not currently represented by the firm,* unless:

(1)  the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2)  any lawyer remaining in the firm* has information protected by Rules 1.6
and, 1.9(c),_ and Business and Professions Code § 6068(e) that is material
to the matter.




(c) A disqualification—preseribed—by—this—+ruleprohibition under this Rule may be

waived by theeach affected client under the conditions stated in Rule 1.7.

(d)  The disqualification-ofimputation of a conflict of interest to lawyers associated in
a firm* with former or current government lawyers is governed by Rule 1.11.

Comment

“* H ”

[41]—Fhe—rule—in—paragraphParagraph (a) alse—does not prohibit representation by
others in the law firm* where the person* prohibited from involvement in a matter is a

nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohibit
representation if the lawyer is prohibited from acting because of events before the
person* became a lawyer, for example, work that the person* did as a law student.
Such persons, however ordlnarlly must be screened* from any personal part|C|pat|on

in the matter-te-ax SrAPALA A tha firm of confidan

beth%henen#awye#&and—ﬂqeﬂﬂm—haafea%g%dmy—te—preteet See Rules 4—91 0 1(k) and
5.3.



[82] Paragraph (a)(2)(iii) does not prohibit the screened* lawyer from receiving a
salary or partnership share established by prior independent agreement, but that lawyer
may not receive compensation directly related to the matter in which the lawyer is

disqualifiedprohibited.




[423] Where a lawyer is prohibited from engaging in certain transactions under Rule

1.8,-paragraph{k)of-that Rule;Rules 1.8.1 through 1.8.9, Rule 1.8.11, and not this Rule,

determines whether that prohibition also applies to other lawyers associated in a firm*
with the personally prohibited lawyer.

[4] The responsibilities of managerial and supervisory lawyers prescribed by Rules
5.1 and 5.3 apply to screening arrangements implemented under this Rule.

[5] Standards for_disqualification, and whether in_a particular matter (1) a lawyer's
conflict will be imputed to other lawyers in the same firm or (2) the use of a timely screen
is effective to avoid that imputation, are also the subject of statutes and case law. See,
e.q., Code of Civil Procedure § 128(a)(5); Penal Code § 1424; In re Charlisse C. (2008)
45 Cal.4th 145 [84 Cal.Rptr.3d 597]; Rhaburn v. Superior Court (2006) 140 Cal.App.4th
1566 [45 Cal.Rptr.3d 464].




(b)

()

Rule 1.11 Special Conflicts of Interest for Former &and Current Government

Officers-&Officials and Employees
(Redline Comparison of the Proposed Rule to ABA Model Rule)

Except as law may otherwise expressly permit, a lawyer who has formerly served
as a public efficerofficial or employee of the government:

(1) is subject to Rule 1.9(c); and

(2)  shall not otherwise represent a client in connection with a matter in which
the lawyer participated persenaly-and-substantially as a public efficerofficial
or employee, unless the appropriate government agency gives its informed

written consent*;-cenfirmed-in-writing; to the representation._This paragraph
shall not apply to matters governed by Rule 1.12(a).

When a lawyer is disgqualifiedprohibited from representation under paragraph (a),
no lawyer in a firm* with which that lawyer is associated may knowingly* undertake
or continue representation in such a matter unless:

(1) the disqualifiedpersonally prohibited lawyer is timely screened* [in
accordance with Rule 1.0.1(k)] from any participation in the matter and is
apportioned no part of the fee therefrom; and

(2)  written* notice is promptly given to the appropriate government agency to
enable it to ascertain compliance with the provisions of this rule-Rule

Except as law may otherwise expressly permit, a lawyer havingwho was a public
official or employee and, during that employment, acquired information that the
lawyer knows* is confidential government information about a person-acgquired
when-the-lawyer-was-a pubhc-officer-or-employee, may not represent a private
client whose interests are adverse to that person® in a matter in which the
information could be used to the material disadvantage of that person.” As used
in this Rule, the term “confidential government information” means information that
has been obtained under governmental authority-and-which, that, at the time this
Rule is applied, the government is prohibited by law from disclosing to the public,
or has a legal privilege not to disclose, and whichthat is not otherwise available to
the public. A firm* with which that lawyer is associated may undertake or
continue representation in the matter only if the disqualifiedpersonally prohibited
lawyer is timely screened* [in _accordance with Rule 1.0.1(k)] from any
participation in the matter and is apportioned no part of the fee therefrom.

Except as law may otherwise expressly permit, a lawyer currently serving as a
public efficerofficial or employee:

(1)  is subject to Rules 1.7 and 1.9; and

(2)  shall not:



(i) participate in a matter in which the lawyer participated personaliy-and
substantially while in private practice or nongovernmental employment,
unless the appropriate government agency gives its informed written

consent*;-confirmed-in-writing; or

(i) negotiate for private employment with any person who is involved as
a party,” or as a lawyer for a party, or with a law firm* for a party, in a
matter in which the lawyer is participating personally—and
substantially, except that a lawyer serving as a law clerk to a judge,
other adjudicative officer or arbitrator may negotiate for private
employment as permitted by Rule 1.12(b) and subject to the
conditions stated in Rule 1.12(b).

(e)  Asused in this Rule, the term “matter” includes:

(1)  any judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, investigation, charge,
accusation, arrest or other particular matter involving a specific party or
parties, and

(2)  any other matter covered by the conflict of interest rules of the appropriate
government agency.

Comment

1 Rule 1.10 is not applicable to the conflicts of interest addressed by this Rule.

[2] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a
former client.




[3] By requiring a former government lawyer to comply with Rule 1.9(c), paragraph
(a)(1) protects information obtained while working for the government to the same
extent as information learned while representing a private client. This provision applies
regardless of whether the lawyer was working in a “legal” capacity. Thus, information
learned by the lawyer while in public service in_an administrative, policy or advisory
position also is covered by paragraph (a)(1).

[4] Paragraph (c) operates only when the lawyer in question has actual knowledge
of the information; it does not operate with respect to information that merely could be
imputed to the lawyer.

[5] When a lawyer has been employed by one government agency and then moves
to a second government agency, it may be appropriate to treat that second agency as
another client for purposes of this Rule, as when a lawyer is employed by a city and
subsequently is employed by a federal agency. However,because-the-conflict Because
conflicts of interest isare governed by paragraph—{dparagraphs (a) and (b), the latter

agency is net-required to screen the lawyer-as-paragraph{(b}requiresalaw-firm-to-do-



Fhe-question-of-whether. Whether two government agencies should be regarded as the
same or different clients for conflict of interest purposes is beyond the scope of these
Rules. See Rule 1.13, Comment [96]._See also Civil Service Commission v. Superior
Court (1984) 163 Cal.App.3d 70, 76-78 [209 Cal.Rptr. 159].

[6] Paragraphs (b) and (c) serterplate—a-serecringarrangement—Ses—=ule 1 000
{requirements—for-sereening-procedures)—These—paragraphs—do not prohibit a lawyer
from receiving a salary or partnership share established by prior independent
agreement, but that lawyer may not receive compensation directly relating the
lawyerslawyer’'s compensation to the fee in the matter in which the lawyer is
disqualified.

[87] Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private
party and a government agency when doing so is permitted by Rule 1.7 and is not
otherwise prohibited by law.

[8] A lawyer serving as a public official or _employee of the government may
participate in_a matter in which the lawyer participated substantially while in private
practice or non-governmental employment only if: (i) the government agency gives its
informed written consent* as required by subparagraph (d)(2)(i); and (ii) the former
client gives its informed written consent* as required by Rule 1.9, to which the lawyer is
subject by subparagraph (d)(1).

9] This Rule is not intended to address whether in a particular matter: (i) a lawyer’s
conflict under paragraph (d) will be imputed to other lawyers serving in the same
governmental agency or (ii) the use of a timely screen will avoid that imputation. The
imputation and screening rules for lawyers moving from private practice into
government service under paragraph (d) are left to be addressed by case law and its
development. See City & County of San Francisco v. Cobra Solutions, Inc., 38 Cal. 4th
at 847, 851-54 and City of Santa Barbara v. Superior Court (2004) 122 Cal.App.4th 17,
26-27 [18 Cal.Rptr.3d 403]. Regarding the standards for recusals of prosecutors in
criminal matters, see Penal Code § 1424; Haraquchi v. Superior Court (2008) 43 Cal.
4th 706, 711-20 [76 Cal.Rptr.3d 250]; and Hollywood v. Superior Court (2008) 43
Cal.4th 721, 727-35 [76 Cal.Rptr.3d 264]. Concerning prohibitions against former
prosecutors participating in matters in which they served or participated in as
prosecutor, see, e.g., Business and Professions Code § 6131 and 18 U.S.C. § 207(a).







Rule 1.12 Former Judge, Arbitrator, Mediator Or Other Third-Party Neutral
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally—and
substantially as a judge or other adjudicative officer, judicial staff attorney or law
clerk to such a person* or as an arbitrator, mediator or other third-party neutral,
unless all parties to the proceeding give informed written consent,—confirmed-in

writing.™

(b) A lawyer shall not negetiateforparticipate in discussions regarding prospective
employment with any person* who is involved as a party or as lawyer for a party,
or with a law firm* for a party, in a matter in which the lawyer is participating
personaly—and-substantially as a judge or other adjudicative officer or as an
arbitrator, mediator or other third-party neutral. A lawyer serving as a judicial staff

attorney or law clerk to a judge or other adjudicative officer may negetiate
forparticipate in discussions regarding prospective employment with a party, or
with a lawyer involvedor a law firm* for a party, in a matter in which the clerk is

participating persenaty—and-substantially, but only afterthe-lawyer-hasneotified
thejudge-or-other-adjudicative-officerwith the approval of the court.

(c) If a lawyer is disgqualifiedprohibited from representation by paragraph (a), but not
by virtue of previous service as a mediator or settlement judge, no lawyer in a
firm* with which that lawyer is associated may knowingly* undertake or continue
representation in the matter unless:

(1)  the disgualifiedprohibited lawyer is timely screened* [in_accordance with
Rule 1.0.1(k)] from any participation in the matter and is apportioned no
part of the fee therefrom; and

(2)  written* notice is promptly given to the parties and any appropriate
tribunal* to enable them to ascertain compliance with the provisions of this
releRule.

(d)  An arbitrator selected as a partisan of a party in a multimember arbitration panel
is not prohibited from subsequently representing that party.

Comment

[1]—'FhB—Ru4e—gamaH%pam+bB—RHb4444he4a¢n—permany—aqd—For purposes

of this Rule, the term “substantially” signifies that a judge who was a member of a
multimember court, and thereafter left judicial office to practice law, is not prohibited
from representing a client in a matter pending in the court, but in which the former judge
did not participate—Se-alsoe-the, or acquire material confidential information. The fact that
a former judge exercised administrative responsibility in a court also does not prevent
the former judge from acting as a lawyer in a matter where the judge had previously
exercised remote or incidental administrative responsibility that did not affect the merits-

Compare-the- Commentto-Rule1-11-—Theterm—, such as uncontested procedural duties




typically performed by a presiding or supervising judge or justice. The term “adjudicative

officer” mcludes such officials as Judges pro tempore, referees and special masters—

See—Ru4e4—Q{e)—and—(b)— Other Iaw or codes of ethlcs governlng thlrd party neutrals
may impose more stringent standards of personal or imputed disqualification. See Rule

2.4.

[43] Requirementsfor sereening procedures-are stated-in-Rule-1.0(k)- Paragraph
(c)(1) does not prohibit the screened* lawyer from receiving a salary or partnership
share established by prior independent agreement, but that lawyer may not receive
compensation directly related to the matter in which the lawyer is disqualified.




(Aa)

(Bb)

(€d)

Rule 1.13 [3-600] Organization as Client
(Redline Comparison of the Proposed Rule to Current California Rule)

In-representingA lawyer employed or retained by an organization,—a-member shall
conform his or her representation to the concept that the client is the organization

itself, acting through its highestduly authorized officer,—employee,—beody,—or

constituent—directors, officers, employees, members, shareholders, or other
constituents overseeing the particular engagement.

If a member-acting-on-behalf-eflawyer representing an organization knows* that an
actual-orapparentagent-of-the-organization-acts-ora constituent is acting, intends to

act or refuses to act in a matter related to the representation in a manner that is-or
may-bethe lawyer knows* or reasonably should know” is (i) a violation of a legal
obligation to the organization or a violation of law reasonably* imputable to the
organization, er-ina-manner-which-isand (ii) likely to result in substantial® injury to

the organlzatlon the membepshan—net—welafee—hls—er—hepdu{cy—ef—preteenng—au

belawver shall proceed as is reasonablv necessary in the best lawful interest of

the organization. Such—actions—may—include—ameong—others:Unless the lawyer
reasonably believes* that it is not necessary in the best lawful interest of the
organization to do so, the lawyer shall refer (1) Urging—reconsideration—of—the
B T e T

Referring-the matter to the—rext-higher authority in the organization, including, if
warranted by the seriousness-of-the-matter,referralcircumstances, to the highest
internal-authority that can act on behalf of the organization_as determined by
applicable law.

In taking any action pursuant to paragraph (b), the lawyer shall not violate his or
her duty of protecting all information protected by Business and Professions Code

§ 6068(e)(1).

If, despite the member'slawyer’s actions in accordance with paragraph (Bb), the
highest authority that can act on behalf of the organization insists upon action, or a
refusalfails to act, in_ a manner that is a violation of lawa legal obligation to the
organization or a violation of law reasonably* imputable to the organization, and is
likely to result in substantial* injury to the organization, the member'sresponse-is
limited—to—the—memberslawyer shall continue to proceed as is reasonably*
necessary in the best lawful interests of the organization. The lawyer’s response
may include the lawyer’s right; and, where appropriate, duty to resign or withdraw
in accordance with rule-3-700Rule 1.16.

A lawyer who reasonably believes* that he or she has been discharged because of
the lawyer’s actions taken pursuant to paragraph (b), or who resigns or withdraws




under circumstances described in paragraph (d), shall proceed as the lawyer
reasonably believes* necessary to assure that the organization’s highest authority
is informed of the lawyer’s discharge or withdrawal.

(Bf) In dealing with an organization’s directors,—officers,—employees,—members;
shareholders,—or—other—constituents, a memberlawyer representing the

organization shall explain the identity of the lawyer’s client for-whem-the-member
acts-whenever it-is-or-becomes-apparentthe lawyer knows* or reasonably should
know* that the organization’s interests are ermay-become-adverse to those of the
constltuent(s) W|th whom the memberlawyer is deallng ilihe—member—shau—net

(Eq) A memberlawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders, or other constituents,
subject to the provisions of rule-3-310Rules 1.7, 1.8.2, 1.8.6, and 1.8.7. If the
organization’s consent to the dual representation is required by rule-3-340any of
these Rules, the consent shall be given by an appropriate censtituentofficial or
body of the organization other than the individual er—censtituent-who is to be

represented, or by the shareholder(s)-ororganization-membersshareholders.
DiscussionComment

The Entity as the Client

11 This Rule applies to all forms of private, public and governmental organizations.
See Comment [6]. An organizational client can only act through individuals who are
authorized to conduct its affairs. The identity of an organization’s constituents will depend
on its form, structure, and chosen terminology. For example, in the case of a corporation,
constituents include officers, directors, employees and shareholders. In the case of other
organizational forms, constituents include the equivalents of officers, directors,
employees, and shareholders. Any agent or fiduciary authorized to act on behalf of an
organization is a constituent of the organization for purposes of the authorized matter.

[2] A lawyer ordinarily must accept decisions an organization’s constituents make on
behalf of the organization, even if the lawyer questions their utility or prudence. It is not
within the lawyer’s province to make decisions on behalf of the organization concerning
policy and operations, including ones entailing serious risk. A lawyer, however, has a
duty to inform the client of significant developments related to the representation under
Rule 1.4 and Business and Professions Code § 6068(m). Even when a lawyer is not
obligated to proceed in accordance with paragraph (b), the lawyer may refer to higher
authority, including the organization’s highest authority, matters that the lawyer
reasonably believes are sufficiently important to refer in the best interest of the
organization subject to Rule 1.6 and Business and Professions Code § 6068(e).




[3] Paragraph (b) distinquishes between knowledge of the conduct and knowledge of
the consequences of that conduct. When a lawyer knows* of the conduct, the lawyer’s
obligations under paragraph (b) are triggered when the lawyer knows* or reasonably
should know* that the conduct is (i) a violation of a legal obligation to the organization, or
a_violation of law reasonably* imputable to the organization, and (ii) likely to result in
substantial® injury to the organization.

[4] In_determining how to proceed under paragraph (b), the lawyer should consider
the seriousness of the violation and its potential consequences, the responsibility in the
organization and the apparent motivation of the person* involved, the policies of the
organization concerning such matters, and any other relevant considerations. Ordinarily,
referral to a higher authority would be necessary. In some circumstances, however, the
lawyer may ask the constituent to reconsider the matter. For example, if the
circumstances involve a constituent’s innocent misunderstanding of law and subsequent
acceptance of the lawyer’s advice, the lawyer may reasonably* conclude that the best
interest of the organization does not require that the matter be referred to higher authority.
If a constituent persists in conduct contrary to the lawyer’s advice, it will be necessary for
the lawyer to take steps to have the matter reviewed by a higher authority in the
organization. If the matter is of sufficient seriousness and importance or urgency to the
organization, referral to higher authority in the organization may be necessary even if the
lawyer has not communicated with the constituent. For the responsibility of a subordinate
lawyer in representing an organization, see Rule 5.2.

5] This Rule does not authorize a lawyer to substitute the lawyer’s judgment for that
of the organization or to take action on behalf of the organization independently of the
direction the lawyer receives from the highest authorized constituent overseeing the
particular engagement. In determining how to proceed in the best lawful interests of the
organization, a lawyer should consider the extent to which the organization should be
informed of the circumstances, the actions taken by the organization with respect to the
matter and the direction the lawyer has received from the organizational client.

Governmental Organizations

[6] It is beyond the scope of this Rule to define precisely the identity of the client and
the lawyer’s obligations when representing a governmental agency. Although in some
circumstances the client may be a specific _agency, it may also be a branch of
government or the government as a whole. In _a matter involving the conduct of
government officials, a government lawyer may have authority under applicable law to
question such conduct more extensively than that of a lawyer for a private organization in
similar_circumstances. Duties of lawyers employed by the government or lawyers in
military service may be defined by statutes and requlations. In addition, a governmental
organization may establish internal organizational rules and procedures that identify an
official, agency, organization, or other person* to serve as the designated recipient of
whistle-blower reports from the organization’s lawyers, consistent with Rule 1.6 and
Business and Professions Code § 6068(e). This Rule is not intended to limit that

authority.







(@)

(b)

Rule 1.14 Client with Diminished Capacity
(Redline Comparison of the Proposed Rule to ABA Model Rule)

When—a—<clientsDuties Owed Client with Diminished Capacity. When a client's
capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment or
for some other reason, the lawyer shall, as far as reasonably* possible, maintain
a normal lawyer-client relationship with the client.

Taking Protective Action on Behalf of a Client With Significantly Diminished

Capacity.

1) Except where the lawyer represents a minor, a client in a criminal matter,
or a client who is the subject of a conservatorship proceeding or who has
a quardian ad litem or other person* legally entitled to act for the client, the
lawyer may, but is not required to take protective action, provided the
lawyer has obtained the client's consent as provided in paragraph (c) or
(d), and the lawyer reasonably believes that:

(i) there is a significant risk that the client will suffer substantial*
physical, psychological, or financial harm unless protective action is
taken,

(i)  the client has significantly diminished capacity such that the client is
unable to understand and make adequately considered decisions
regarding the potential harm, and

iii the client cannot adequately act in the client's own interest.

(e2) Information relating to the representation-of-a-client-withclient's diminished
capacity is protected by Business and Professions Code § 6068(e)(1) and

Rule 1.6. Whenln taking protective action pursuant-to-paragraph{b)—the

(i) act in the client's best interest, and

(i)  disclose no more information than is reasonably* necessary to
protect the client from substantial* physical, psychological, or




financial harm, given the information known* to the lawyer at the
time of disclosure.

(c) Obtaining Consent To Take Protective Action.

(e)

(1)

(2)

Before taking protective action as authorized by paragraph (b), a lawyer
must take all steps reasonably* necessary to preserve client confidentiality
and decision-making authority, which includes:

(i)  explaining to the client the need to take protective action, and

(i) obtaining the client's consent to take the protective action.

In seeking the consent of a client to take protective action under

paragraph (b), the lawyer may obtain the assistance of an appropriate
person* to assist the lawyer in communicating with the client. In obtaining
such assistance, the lawyer must:

(i) act in the client's best interest;

(i) disclose no more information than is reasonably* necessary to
protect the client from substantial®* physical, psychological, or
financial harm, given the information known* to the lawyer at the
time of disclosure; and

iii take all reasonable* steps to ensure that the information disclosed
remains confidential.

Obtaining Advance Informed Written Consent to Take Protective Action. A

lawyer may obtain a client’'s advance informed written consent* to take protective

action in the event the circumstances set forth in paragraphs (b)(1)(i) — (iii)

should later occur. The advance consent must include the following written®

disclosures:

(1)

the authorization to take protective action is valid only when the lawyer

(2)

reasonably believes* that the circumstances set forth in (b)(1)(i) — (iii) are
present; and

the client retains the right to revoke or modify the advance consent at any

time.

Restrictions on Lawyer’'s Actions. This Rule does not authorize the lawyer to

take:

(1)

any action that is adverse to the client, including the filing of a
conservatorship petition or other similar action;




(2) any action on behalf of a person* other than the client that the lawyer
would not be permitted to take under Rule 1.7 or 1.9; or

(3) any action that would violate the client's right to due process of law under
the United States or California Constitutions, or the California Probate
Code.

(f) Definitions. For purposes of this Rule:

1) “Protective action” means to take action to protect the client’s interests by:

(i)  notifying an individual or organization that has the ability to take
action to protect the client, or

(ii)  seeking to have a guardian ad litem appointed.

(@) Discipline. Neither a lawyer who takes protective action as authorized by this
Rule, nor a lawyer who chooses not to take such action, is subject to discipline.

Comment

[11 The purpose of this Rule is to allow a lawyer to act competently on behalf of a
client with significantly diminished capacity, to further the client's goals in the
representation, and to protect the client's interests.

[2] A client with significantly diminished capacity, such that the client cannot make
adequately considered decisions regarding potential harm, often has the ability to
understand, deliberate upon, express preferences concerning, and reach conclusions
about matters affecting the client's own well-being, including the ability to provide
consent. (See Probate Code §§ 810 — 813.)




determining whether a cllent has S|qn|f|cantly d|m|n|shed capacity such that the cllent is
unable to make adequately considered decisions, a lawyer may seek information or
guidance from an appropriate diagnostician or other qualified medical service provider.
In doing so, the lawyer may not reveal client confidential information without the client's
authorization or except as otherwise permitted by these Rules. See Rule 1.6(b) and
Business and Professions Code § 6068(e)(2).

reasonablv foreseeable that a cllent may suffer from S|qn|f|cantlv diminished capacity in

the future such that the client will likely be unable to make adequately considered
decisions, the lawyer may have an obligation to prevent—or—rectifytheguardian’s
misconductexplain _to the client the need to take measures to protect the client's
interests, including using voluntary surrogate decision-making tools such as durable
powers of attorney and seeking assistance from family members, support groups and
professional services with the client's informed written consent.* See Rule 4+2(eh1.4.

[5] In_obtaining the assistance another person* such as a trained professional to
assist _in_communicating with and furthering the interests of the client pursuant to
paragraph (c), the lawyer must look to the client, and not the other person,* for
authorization to take protective measures on the client's behalf. See Evidence Code §
952. The lawyer must advise the person* who assists the lawyer that the person* is not
authorized to disclose information protected by Business and Professions Code §
6068(e)(1) to any third person.*

[6] This Rule does not apply in the case of a client who is (i) a minor, (ii) involved in
a _criminal matter, (iii) is the subject of a conservatorship; or (iv) has a guardian or other
person® legally entitled to act for the client. The rights of such persons* are requlated
under other statutory schemes. See Family Code § 3150; Welfare and Institutions
Code § 1368 et seq.; Lanterman-Petris-Short Act, Welfare and Institutions Code
Division 5, Part 1, § 5000-5579; Probate Code, Division 4, Parts 1-8, § 1400-3803; and
Code of Civil Procedure §§ 372-376].
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Rule 4-100-Preserving-ldentity-of1.15 Safekeeping Funds and Property of a-
ClientClients and Other Persons*

(Redline Comparison of the Proposed Rule to Current California Rule)

(@)  All funds received or held by a lawyer or law firm* for the benefit of clients-by-a
member—ortaw—firma_client, or other person* to whom the lawyer owes a
contractual, statutory, or other legal duty, including advances for fees, costs and
expenses, shall be deposited in one or more identifiable bank accounts
labeledlabelled “Trust Aeccount”“Client's—Funds—Account” or words of similar
import , maintained in the State of California, or, with written* consent of the
client, in any other jurisdiction where there is a substantial* relationship between
the client or the client’s business and the other jurisdiction.-Ne-furds

(b)  Notwithstanding paragraph (a), a flat fee paid in advance for legal services may
be deposited in a lawyer's or law firm’s operating account, provided:

(1)  The lawyer or law firm* discloses to the client in writing* (i) that the client
has a right under paragraph (a) to require that the flat fee be deposited in
an identified trust account until the fee is earned, and (ii) that the client is
entitled to a refund of any amount of the fee that has not been earned in
the event the representation is terminated or the services for which the fee
has been paid are not completed, and

(2) The client’'s agreement to deposit the flat fee in the lawyer's operating
account and the disclosures required by paragraph (b)(1) are set forth in a
writing* signed by the client.

A)(c) Funds belonging to the memberlawyer or the law firm shall not be deposited
therein—or otherwise commingled therewithwith funds held in _a trust account
except-asfollows:

(1)  Fundsfunds reasonably* sufficient to pay bank charges.

(2) Inthe-ease-offunds belonging in part to a client or other person* and in
part presently or potentially to the memberlawyer or the law firm,* in which
case the portion belonging to the memberlawyer or law firm* must be
withdrawn at the earliest reasonable* time after the memberslawyer or
law firm’s interest in that portion becomes fixed. However, when-the-right
of-the—memberif_a client or other person* disputes the lawyer or law
firmfirm’s right to receive a portion of trust funds-is-disputed-by-theclient,
the disputed portion shall not be withdrawn until the dispute is finally
resolved.

B)(d) A memberlawyer shall:

(1)  Premptlypromptly notify a client or other person of the receipt of the
client’'s-funds, securities, or other preperties-property in which the lawyer




knows or reasonably should know the client or other person has an
interest;

(2) ldentifyidentify and label securities and properties of a client or other
person* promptly upon receipt and place them in a safe deposit box or
other place of safekeeping as soon as practicable-;

(3) Maintainmaintain complete records of all funds, securities, and other
propertiesproperty of a client or other person* coming into the possession
of the memberlawyer or law firm*-and-renderappropriate-accountsto-the
chost oo opdlne oy

(4) promptly account in writing* to the client or other person* for whom the
lawyer holds funds or property:;

(5) preserve such-records of all funds and property held by a lawyer or law
firm*_under this Rule for a period of no less than five years after final
appropriate distribution of such funds or prepertiesproperty;-and

3)(6) comply with any order for an audit of such records issued pursuant to the
Rules of Procedure of the State Bar.

(7) promptly distribute, as requested by the client or other person,* any
undisputed funds or property in the possession of the lawyer or law firm*

that the client or other person® is entitled to receive.

{S)(e) The Board of GevernorsTrustees of the State Bar shall have the authority to
formulate and adopt standards as to what “records” shall be maintained by
memberslawyers and law firms* in accordance with subparagraph(Bd)(3). The
standards formulated and adopted by the Board, as from time to time amended,
shall be effective and binding on all memberslawyers.

Standards:

Pursuant to —rule4-100{C)this Rule, the Board of GevernersTrustees of the State Bar
adopted the following standards, effective-January4,-{1993] , as to what
‘records” shall be maintained by memberslawyers and law firms* in accordance with
subparagraph (Bd)(3).

(1) A memberlawyer shall, from the date of receipt of elient-funds of the client or
other person* through the period ending five years from the date of appropriate
disbursement of such funds, maintain:

(a) a written* ledger for each client or other person* on whose behalf funds
are held that sets forth:




(i) the name of such client_or other person,

(i) the date, amount and source of all funds received on behalf of such
client or other person,

(iii)  the date, amount, payee and purpose of each disbursement made
on behalf of such client_or other person,* and

(iv)  the current balance for such client_or other person;

(b)  awritten* journal for each bank account that sets forth:
(i) the name of such account,
(i)  the date, amount and client affected by each debit and credit, and
(iii)  the current balance in such account;

(c) all bank statements and eanceledcancelled checks for each bank account;
and

(d)  each monthly reconciliation (balancing) of (a), (b), and (c).

(2) A memberlawyer shall, from the date of receipt of all securities and other
properties held for the benefit of client or other person* through the period ending
five years from the date of appropriate disbursement of such securities and other
properties, maintain a written* journal that specifies:

(@) each item of security and property held;

(b)  the person* on whose behalf the security or property is held;

(c) the date of receipt of the security or property;

(d)  the date of distribution of the security or property; and

(e) person* to whom the security or property was distributed.
Comment

[1] Whether a lawyer owes a contractual, statutory or other legal duty under paragraph
(a) to hold funds on behalf of a person* other than a client in situations where client
funds are subject to a third-party lien will depend on the relationship between the lawyer
and the third-party, whether the lawyer has assumed a contractual obligation to the third
person® and whether the lawyer has an independent obligation to honor the lien under a
statute or other law. In certain circumstances, a lawyer may be civilly liable when the
lawyer has notice of a lien and disburses funds in contravention of the lien. See Kaiser
Foundation Health Plan, Inc. v. Aquiluz (1996) 47 Cal.App.4th 302 [54 Cal.Rptr.2d 665].
However, civil liability by itself does not establish a violation of this Rule. Compare
Johnstone v. State Bar of California (1966) 64 Cal.2d 153, 155-156 [49 Cal.Rptr. 97]




11}

("When an attorney assumes a fiduciary relationship and violates his duty in a manner
that would justify disciplinary action if the relationship had been that of attorney and
client, he may properly be disciplined for his misconduct.””) and Crooks v. State Bar
(1970) 3 Cal.3d 346, 358 [90 Cal.Rptr. 600] (lawyer who agrees to act as escrow or
stakeholder for a client and a third-party owes a duty to the nonclient with regard to held

funds).

[2] As used in this Rule, “advances for fees” means a payment intended by the client as
an_advance payment for some or all of the services that the lawyer is expected to
perform on the client's behalf. With respect to the difference between a true retainer and
a flat fee, which is one type of advance fee, see Rule 1.5(d) and (e). Subject to Rule
1.5, a lawyer or law firm* may enter into an agreement that defines when or how an
advance fee is earned and may be withdrawn from the client trust account.

[3] Absent written* disclosure and the client's agreement in_a writing* signed by the
client as provided in paragraph (b), a lawyer must deposit a flat fee paid in advance of
legal services in the lawyer's trust account. Paragraph (b) does not apply to advance
payment for costs and expenses. Paragraph (b) does not alter the lawyer's obligations
under paragraph (d) or the lawyer's burden to establish that the fee has been earned.




Rule 3-700 Termination of Empl

Rule 1.16 Declining Or Terminating Representation

(Redline Comparison of the Proposed Rule to Current California Rule)

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where

representation has commenced, shall withdraw from the representation of a client

if;

(2)

3)

Fhe-memberthe lawyer knows™ or reasonably should know* that the client is
bringing an action, conducting a defense, asserting a position in litigation, or
taking an appeal, without probable cause and for the purpose of harassing
or maliciously injuring any person;-of

Fhe-memberthe lawyer knows* or reasonably should know* that centinued
employmentthe representation will result in violation of these rulesRules or
of the State Bar Act;-or

‘sthe lawyer's mental or physical condition renders it
unreasonably difficult to carry out the employmentrepresentation
effectively-; or

(+4)

Fhethe client discharges the lawyer.




Except as stated in paragraph (c), a lawyer may withdraw from representing a

client if:

(a1)

(62)

(€3)

(d4)

(¥6)

(37)

(48)

the client insists upon presenting a claim or defense in litigation, or
asserting a position or making a demand in a non-litigation matter, that is
not warranted under existing law and cannot be supported by good faith
argument for an extension, modification, or reversal of existing law;-or;

the client either seeks to pursue an-legala criminal or fraudulent* course of
conduct; or has used the lawyer's services to advance a course of conduct
that the lawyer reasonably believes* was a crime or fraud;*

the client insists that the memberlawyer pursue a course of conduct that is
lloaal I . hibited I I I he S c \ct.

ercriminal or fraudulent;*

the client by other conduct renders it unreasonably difficult for the
memberlawyer to carry out the employment effectively;-er;

the client breaches a material term of an agreement with, or obligation, to
the lawyer relating to the representation, and the lawyer has given the client
a reasonable* warning after the breach that the lawyer will withdraw unless
the client fulfills the agreement or performs the obligation;

fees-the client knowingly* and freely assents to termination of the
representation;

Fhethe inability to work with co-counsel indicates that the best interests of
the client likely will be served by withdrawal;-er

Fhe-member'sthe lawyer's mental or physical condition renders it difficult for
the memberlawyer to carry out the employmentrepresentation effectively;
e

a continuation of the representation is likely to result in a violation of these
Rules or the State Bar Act; or




(610) Fhe-memberthe lawyer believes® in good faith, in a proceeding pending
before a tribunal,” that the tribunal* will find the existence of other good
cause for withdrawal.

(c) If permission for termination of a representation is required by the rules of a
tribunal,* a lawyer shall not terminate a representation before that tribunal* without
its permission.

(d) A lawyer shall not terminate a representation until the lawyer has taken
reasonable* steps to avoid reasonably* foreseeable prejudice to the rights of the
client, such as giving the client sufficient notice to permit the client to retain other
counsel, and complying with paragraph (e).

(Be) Papers;—Property—and—Fees:Upon the termination of a representation for any

reason:

(1)  Subjectsubject to any applicable protective order—er, non-disclosure
agreement; or statutory limitation, the lawyer promptly shall release to the
client, at the request of the client, all the—client papersmaterials and
property. “Client papersmaterials and property” includes correspondence,
pleadings, deposition transcripts, experts' reports and other writings,*
exhibits, and physical evidence, experts—reportiswhether in tangible,
electronic_or other form, and other items reasonably* necessary to the
client’sclient's representation, whether the client has paid for them or not;
and

(2)  Promptiythe lawyer promptly shall refund any part of a fee or expense paid
in advance that the lawyer has not been-earned_or incurred. This provision
is not applicable to a true retainer fee which-is-paid solely for the purpose of
ensuring the availability of the memberlawyer for the matter.

CommentDiscussion

11 This Rule applies, without limitation, to a sale of a law practice under Rule 1.17.
A lawyer can be subject to discipline for improperly threatening to terminate a
representation. See In the Matter of Shalant (Review Dept. 2005) 4 Cal. State Bar Ct.
Rptr. 829, 837.

[2] When a lawyer withdraws from the representation of a client in a particular matter
under paragraph (a) or (b), the lawyer might not be obligated to withdraw from the
representation of the same client in other matters. For example, a lawyer might be
obligated under paragraph (a)(1) to withdraw from representing a client because the




lawyer has a conflict of interest under Rule 1.7, but that conflict might not arise in other
representations of the client.

[3] Lawyers must comply with their obligations to their clients under Rule 1.6 and
Business and Professions Code § 6068(e), and to the courts under Rule 3.3 when
seeking permission to withdraw under paragraph (c). If a tribunal®* denies a lawyer
permission to withdraw, the lawyer is obligated to comply with the tribunal's order. See
Business and Professions Code §§ 6068(b) and 6103. This duty applies even if the
lawyer sought permission to withdraw because of a conflict of interest. Regarding
withdrawal from limited scope representations that involve court appearances,
compliance with applicable California Rules of Court concerning limited scope
representation satisfies paragraph (c).

[4] Statutes may prohibit a lawyer from releasing information in the client materials
and property under certain circumstances. See, e.q., Penal Code §§ 1054.2 and
1054.10.

[5] Paragraph (B}—ise)(1) does not intended—to—prohibit a memberlawyer from
making, at the member'slawyer's own expense, and retaining copies of papers released
to the client, neror to prohibit a claim for the recovery of the memberslawyer's expense
in any subsequent legal proceeding.



Rule 1.17 [2-300] Sale erPurchase-of a Law Practice of a-Member, Living-or-
beocessnc—
(Redline Comparison of the Proposed Rule to Current California Rule)

All or substantially all of the law practice of a memberlawyer, living or deceased,
including goodwill, may be sold to another memberlawyer or law firm* subject to all the
following conditions:

(Aa) Fees charged to clients shall not be increased solely by reason of suchthe sale.

(Bb) If the sale contemplates the transfer of responsibility for work not yet completed
or responsibility for client files or information protected by Business and
Professions Code section§ 6068;-subdivision-(e)(1), then;

(1) if the seller is deceased, or has a conservator or other person* acting in a
representative capacity, and no memberlawyer has been appointed to act
for the seller pursuant to Business and Professions Code section§ 6180.5,
then prior to the transfer;

(ai) the purchaser shall cause a written* notice to be given to theeach
client whose matter is included in the sale, stating that the interest
in the law practice is being transferred to the purchaser; that the
client has the right to retain other counsel; that the client may take
possession of any client papers-materials and property, as required
by rule-3-700Rule 1.16(B)d); and that if no response is received to
the neotificationnotice within 90 days eof-the—sending—ofsuch
noticeafter it is sent, or inif the eventtheclient’sclient's rights would
be prejudiced by a failure of the purchaser to act during that time,
the purchaser may act on behalf of the client until otherwise notified
by the client-Such notice shall-comply with-the requirements as set
L A e e
fee-arrangements, and

(bii) the purchaser shall obtain the written* consent of the client
provided—that-such. If reasonable* efforts have been made to
locate the client and no response to the paragraph (b)(1)(i) notice is
received within 90 days, consent shall be presumed until otherwise

notlfled by the chent—#—ne—mspense—us—reeewed—te—the—nehﬂeaﬂen

(2)  in all other circumstances, not less than 90 days prior to the transfer;

(@) the seller, or the memberlawyer appointed to act for the seller
pursuant to Business and Professions Code section§ 6180.5, shall
cause a written* notice to be given to theeach client whose matter




is included in the sale, stating that the interest in the law practice is
being transferred to the purchaser; that the client has the right to
retain other counsel; that the client may take possession of any
client papers-materials and property, as required by rule-3-700 Rule
1.16(B)(e)(1)); and that if no response is received to the
notificationnotice within 90 days ef-the-sending-of such-noticeafter it
is sent, or if the client’s rights would be prejudiced by a failure of the
purchaser to act during that time, the purchaser may act on behalf
of the client until otherwise notified by the client—Such-notice-shall

comply with the requirements as set forth in rule 1-400(D) and any
Srevds eRs—relatire-logtemey-cliehiceaascemeris, and

(bii) the seller, or the memberlawyer appointed to act for the seller
pursuant to Business and Professions Code section§ 6180.5, shall
obtain the written* consent of the client prior to the transfer
provided-that-such. If reasonable* efforts have been made to locate
the client and no response to the paragraph (b)(2)(i) notice is
received within 90 days, consent shall be presumed until otherwise

notlfled by the cllent—#—ne—Fespense—us—reeeH&d—te—the—nehﬁeaiﬂen

(©c) If substitution is required by the rules of a tribunal* in which a matter is pending,
all steps necessary to substitute a memberlawyer shall be taken.

(d)  The purchaser shall comply with the applicable requirements of Rules 1.7 and
1.9.

(Ee) Confidential information shall not be disclosed to a ren-membernonlawyer in
connection with a sale under this ruleRule.

(Ef)  AdmissienThis Rule does not apply to the admission to or retirement from a law

partnership—or-law-—corporationfirm,* retirement plans and similar arrangements,
or sale of tangible assets of a law practice—shallnot-be-deemed-a—sale—or

I e
PiseussionComment

11 The requirement that the sale be of “all or substantially all of the law practice of a
lawyer” prohibits the sale of only a field or area of practice or the seller’s practice in a
geographical area or in a particular jurisdiction. The prohibition against the sale of less
than all or substantially all of a practice protects those clients whose matters are less
lucrative and who might find it difficult to secure other counsel if a sale could be limited
to substantial* fee-generating matters. The purchasers are required to undertake all




client matters sold in the transaction, subject to client consent. This requirement is
satisfied, however, even if a purchaser is unable to undertake a particular client matter
because of a conflict of interest.

[2] The sale may not be financed by increases in fees charged to the client of the
law practice. Existing arrangements between the seller and the client as to fees and
scope of work must be honored by the purchaser. Any modifications of existing fee
arrangements between the purchaser and the client after the sale must comply with
these Rules and the State Bar Act.

31 Transfer of individual client matters, where permitted, is governed by rule—2-
200Rule 1.5.1. Payment of a fee to a nonlawyer broker for arranging the sale or
purchase of a law practice is governed by rule1-320-Rule 5.4(a).



Rule 2.4 Lawyer Serving-Asas Third-Party Neutral
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) A lawyer serves as a third-party neutral when the lawyer assists two or more
persons® who are not clients of the lawyer to reach a resolution of a dispute, or
other matter, that has arisen between them. Service as a third-party neutral may
include service as an arbitrator, a mediator or in such other capacity as will
enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that
the lawyer is not representing them. When the lawyer knows* or reasonably
should know* that a party does not understand the lawyer’s role in the matter, the
lawyer shall explain the difference between the lawyer’s role as a third-party
neutral and a lawyer’s role as one who represents a client.

Comment

handleeertamﬂpeeeﬁeaeee—tmee#ermmgthlerele the Iawyer may be subject to court

rules or other law that apply either to third-party neutrals generally or to lawyers serving
as third-party neutrals. Lawyer-neutrals Lawyer neutrals may also be subject to various

codes of ethlcs such as the Qede—ef—Etmes—fer—ArlertFatrer%m—Gemmerehat—D%pe&es

Arbttratren—Asseeratren—er—the—l\AedelJudlmal CounC|I Standards ef—Genduet—for Medlators

and—the—Seerety—ef—%efeserenaLs—m—Drepute—Reeetutrerwn Court Connected Medlatlon

Programs or the Judicial Council Ethics Standards for Neutral Arbitrators in Contractual
Arbitration.




[42] A lawyer who serves as a third-party neutral subsequently may be asked to serve
as a lawyer representing a client in the same matter. The conflicts of interest that arise
for both the individual lawyer and the lawyer’s law firm* are addressed in Rule 1.12.

[3] This Rule is not intended to apply to temporary judges, referees or court-

appointed arbitrators. See Rule 2.4.1.




Rule 2.4.1 [1-710] Member Lawyer as Temporary Judge, Referee,
or Court-Appointed Arbitrator
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer who is serving as a temporary judge, referee, or court-appointed
arbitrator, and is subject urderto Canon 6D of the Code of Judicial Ethics-te-Canen-6D,
shall comply with the terms of that canon.

CommentDiscussion

11 This Rule is intended to permit the State Bar to discipline memberslawyers who
violate applicable portions of the Code of Judicial Ethics while acting in a judicial
capacity pursuant to an order or appointment by a court.

[2] This Rule is not intended to apply to a lawyer serving as a third-party neutral in a
mediation or a settlement conference, or as a neutral arbitrator pursuant to an
arbitration agreement. See Rule 2.4.




Rule 3.1 [3-200] Prohibited-Objectives-of EmploymentMeritorious Claims and

Contentions
(Redline Comparison of the Proposed Rule to Current California Rule)

(@) Alawyer shall not:

A)(1) Fe-bring or continue an action, conduct a defense, assert a position in
litigation, or take an appeal, without probable cause and for the purpose of
harassing or maliciously injuring any person; or

B)(2) Fo—present a claim or defense in litigation that is not warranted under
existing law, unless it can be supported by a good faith argument for an
extension, modification, or reversal of suchthe existing law.

B)(b) A lawyer for the defendant in a criminal proceeding, or the respondent in a
proceeding that could result in incarceration, may nevertheless defend the
proceeding by requiring that every element of the case be established.




Rule 3.2 ExpeditingDelay of Litigation
(Redline Comparison of the Proposed Rule to ABA Model Rule)

In representing a client, a lawyer shall not use means that have no substantial* purpose
other than to delay or prolong the proceeding or to cause needless expense.

Comment

See Rule 1.3 with respect to a lawyer’'s duty to act with reasonable diligence and Rule
3.1(b) with respect to a lawyer’s representation of a defendant in a criminal proceeding.
See also Business and Professions Code § 6128(b).




Rule 3.3 [5-200] Trial Conduct
(Redline Comparison of the Proposed Rule to Current California Rule)

A lawyer shall not knowingly:

(b)

(1) make a false statement of fact or law to a tribunal* or fail to correct a
false statement of material fact or law previously made to the tribunal™*
by the lawyer;

(2) fail to disclose to the tribunal* legal authority in the controlling
jurisdiction known* to the lawyer to be directly adverse to the position of
the client and not disclosed by opposing counsel, or misquote to a
tribunal* the language of a book, statute, decision or other authority; or

(3) offer evidence that the lawyer knows* to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer, has offered material
evidence, and the lawyer comes to know of its falsity, the lawyer shall
take reasonable* remedial measures, including, if necessary, disclosure
to the tribunal,* unless disclosure is prohibited by Rule 1.6 and
Business and Professions Code § 6068(e). A lawyer may refuse to
offer _evidence, other than the testimony of a defendant in a criminal
matter, that the lawyer reasonably believes* is false.

A lawyer who represents a client in a proceeding before a tribunal* and who

(c)

knows* that a person* intends to engage, is engaging or has engaged in
criminal or fraudulent* conduct related to the proceeding shall take
reasonable* remedial measures to the extent permitted by Rule 1.6 and
Business and Professions Code § 6068(e).

The duties stated in paragraphs (a) and (b) continue to the conclusion of the

proceeding.



(d) In _an ex parte proceeding where notice to the opposing party in the
proceeding is not required or given and the opposing party is not present, a
lawyer shall inform the tribunal* of all material facts known* to the lawyer that
will enable the tribunal* to make an informed decision, whether or not the facts
are adverse.

Comment

[1] This Rule governs the conduct of a lawyer in proceedings of a tribunal,*
including ancillary proceedings such as a deposition conducted pursuant to a
tribunal’s authority. See Rule 1.0.1(m) for the definition of “tribunal.”

[2] The prohibition in paragraph (a)(1) against making false statements of law or
failing to correct a material misstatement of law includes citing as authority a
decision that has been overruled or a statute that has been repealed or declared
unconstitutional, or failing to correct such a citation previously made to the tribunal*
by the lawyer.

Legal Arqument

[3] Legal authority in _the controlling jurisdiction may include legal authority
outside the jurisdiction in which the tribunal* sits, such as a federal statute or case
that is determinative of an issue in a state court proceeding or a Supreme Court
decision that is binding on a lower court.

[4] The duties stated in paragraphs (a) and (b) apply to all lawyers, including
defense counsel in criminal cases. If a lawyer knows* that a client intends to testify
falsely or wants the lawyer to introduce false evidence, the lawyer should seek to
persuade the client that the evidence should not be offered and, if unsuccessful,
must refuse to offer the false evidence. If a criminal defendant insists on testifying,
and the lawyer knows* that the testimony will be false, the lawyer may offer the
testimony in a narrative form if the lawyer made reasonable* efforts to dissuade the
client from the unlawful course of conduct and the lawyer has sought permission
from the court to withdraw as required by Rule 1.16. See, e.q., People v. Johnson
(1998) 62 Cal.App.4th 608 [72 Cal.Rptr.2d 805]; People v. Jennings (1999) 70
Cal.App.4th 899 [83 Cal.Rptr.2d 33]. The obligations of a lawyer under these Rules
and the State Bar Act are subordinate to applicable constitutional provisions.

Remedial Measures

[5] Reasonable* remedial measures under paragraphs (a)(3) and (b) refer to
measures that are available under these Rules and the State Bar Act, and which a
reasonable* lawyer would consider appropriate under the circumstances to comply
with the lawyer’s duty of candor to the tribunal.* See, e.g., Rules 1.2.1, 1.4(b)(4),
1.16(a), and 8.4; Business and Professions Code §§ 6068(d) and 6128. Remedial
measures also include explaining to the client the lawyer’s obligations under this
Rule and, where applicable, the reasons for the lawyer’s decision to seek permission
from the tribunal* to withdraw, and remonstrating further with the client to take
corrective action that would eliminate the need for the lawyer to withdraw. If the

2



client is an organization, the lawyer should also consider the provisions of Rule 1.13.
Remedial measures do not include disclosure of client confidential information, which
the lawyer is required to protect under Rule 1.6 and Business and Professions Code

§ 6068(e).

Duration of Obligation

[6] A proceeding has concluded within the meaning of this Rule when a final
judgment in the proceeding has been affirmed on appeal or the time for review has
passed. This Rule does not apply when a lawyer comes to know of a violation of
paragraph (b) after the lawyer’s representation has concluded. There may be
obligations that go beyond this Rule. See, e.g., Rule 3.8(g) and (h).

Withdrawal

[7] A lawyer’s compliance with the duty of candor imposed by this Rule does not
require that the lawyer withdraw from the representation. The lawyer may, however,
be required by Rule 1.16 to seek permission of the tribunal* to withdraw if the
lawyer’'s compliance with this Rule results in_a deterioration of the lawyer-client
relationship such that the lawyer can no longer competently and diligently represent
the client, or where continued employment will result in a violation of these Rules. A
lawyer must comply with Rule 1.6 and Business and Professions Code § 6068(e)
with respect to a request to withdraw that is premised on a client’s misconduct.




(@)

(b)

()

(d)

Rule 3.3 [5-200] Candor Toward theThe Tribunal*®
(Redline Comparison of the Proposed Rule to ABA Model Rule)

A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal* or fail to correct a false
statement of material fact or law previously made to the tribunal* by the
lawyer,;

(2)  fail to disclose to the tribunal* legal authority in the controlling jurisdiction
known* to the lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel, or misquote to a tribunal* the language
of a book, statute, decision or other authority; or

(3)  offer evidence that the lawyer knows* to be false. If a lawyer, the lawyer’s
client, or a witness called by the lawyer, has offered material evidence, and
the lawyer comes to know of its falsity, the lawyer shall take reasonable*
remedial measures, including, if necessary, disclosure to the tribunal,*
unless disclosure is prohibited by Rule 1.6 and Business and Professions
Code § 6068(e). A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that the lawyer reasonably
believes® is false.

A lawyer who represents a client in an-adjudicativea proceeding before a tribunal*
and who knows* that a person intends to engage, is engaging or has engaged in
criminal or fraudulent® conduct related to the proceeding shall take reasonable*®

remedial measures-including,-if-necessary-disclosure-to-the-tribunal to the extent
permitted by Rule 1.6 and Business and Professions Code § 6068(e).

The duties stated in paragraphs (a) and (b) continue to the conclusion of the

proceeding.—and-applyeven—if-compliance requiresdisclosure—of informatien
Somomps o sroeotod e s e

In an ex parte proceeding where notice to the opposing party in the proceeding is
not required or given and the opposing party is not present, a lawyer shall inform
the tribunal* of all material facts known* to the lawyer that will enable the tribunal®
to make an informed decision, whether or not the facts are adverse.

Comment

[1]

This Rule governs the conduct of a lawyer who-is—representing—a-—client-in-thein

proceedings of a tribunal,* including ancillary proceedings such as a deposition
conducted pursuant to a tribunal’s authority. See Rule 4-61.0.1(m) for the definition of

trlbunal " It also applies when the lawyer is representing a client in an ancillary




ewdenee—thaﬂhe prohlbltlon in paraqraph (a)(1) aqalnst maklnq false statements of Iaw
or failing to correct a material misstatement of law includes citing as authority a decision
that has been overruled or a statute that has been repealed or declared unconstitutional,
or failing to correct such a citation previously made to the tribunal* by the lawyer-knows-to

dete#mmeﬂ%e%gakprem&es—p;epeda#ap@%able%e%h&eas&mav mclude qual authorltv

outside the jurisdiction in which the tribunal* sits, such as a federal statute or case that is
determinative of an issue in a state court proceeding or a Supreme Court decision that is
binding on a lower court.




[64] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense

counsel in criminal cases. If a lawyer knows* that thea client intends to testify falsely or
wants the lawyer to introduce false evidence, the lawyer should seek to persuade the

client that the evidence should not be offered—f-the-persuasion-is-ineffective—and-the
lawyer-continues-torepresent-the-clientthelawyer and, if unsuccessful, must refuse to

offer the false evidence. If enly—apertion—of a—withess’sa criminal defendant insists on
testlfvlnq and the Iawyer knows that the testlmony will be false, the Iawyer may eaJrl—the

testtmeny—that—the—tawyer—mews—ts—false—oﬁer the testlmony in a narratlve form if the

lawyer made reasonable* efforts to dissuade the client from the unlawful course of
conduct and the lawyer has sought permission from the court to withdraw as required by
Rule 1.16. See, e.qg., People v. Johnson (1998) 62 Cal.App.4th 608 [72 Cal.Rptr.2d 805];
People v. Jennings (1999) 70 Cal.App.4th 899 [83 Cal.Rptr.2d 33]. The obligations of a
lawyer under these Rules and the State Bar Act are subordinate to applicable
constitutional provisions.

Remedial Measures

[5] Reasonable* remedial measures under paragraphs (a)(3) and (b) refer to
measures that are available under these Rules and the State Bar Act, and which a




reasonable* lawyer would consider appropriate under the circumstances to comply with
the lawyer’s duty of candor to the tribunal.* See, e.g., Rules 1.2.1, 1.4(b)(4), 1.16(a), and
8.4; Business and Professions Code §§ 6068(d) and 6128. Remedial measures also
include explaining to the client the lawyer’s obligations under this Rule and, where
applicable, the reasons for the lawyer’s decision to seek permission from the tribunal* to
withdraw, and remonstrating further with the client to take corrective action that would
eliminate the need for the lawyer to withdraw. If the client is an organization, the lawyer
should also consider the provisions of Rule 1.13. Remedial measures do not include
disclosure of client confidential information, which the lawyer is required to protect under
Rule 1.6 and Business and Professions Code § 6068(e).




deﬁnitepeint—feeﬂ%%rm#taﬁermf—theebﬁgatien—A—proceedmg has concluded W|th|n the

meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal
or the time for review has passed._This Rule does not apply when a lawyer comes to know
of a violation of paragraph (b) after the lawyer’s representation has concluded. There may
be obligations that go beyond this Rule. See, e.g., Rule 3.8(g) and (h).

Withdrawal

[467] Nermally—=aA lawyer's compliance with the duty of candor imposed by this Rule
does not reqU|re that the Iawyer W|thdraw from the representatlon—ef—a—ehent—whese
Y The lawyer

may, however be requwed by Rule 1. 16(69 to seek perm|s3|on of the tnbunal* to withdraw
if the lawyer's compliance with this Rule’s—duty—of-candorRule results in sueh—an
extremea deterioration of the elient-lawyerlawyer-client relationship such that the lawyer

can no Ionger competently and dlllgently represent the chent—Atee—see—Rute—14—6(—b)—fer

wrthdraw—tn—eenneetren—wﬁh or where contlnued emplovment WI|| result in a V|oIat|on of
these Rules. A lawyer must comply with Rule 1.6 and Business and Professions Code §
6068(e) with respect to a request ier—perm+se|en—to W|thdraw that is premlsed ona cllent s
misconduct Ay




Rule 5-310 Prohibited Contact With WitnessesRule 3.4 Fairness to Opposing
Party and Counsel
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall not:

(@) unlawfully obstruct another party's access to evidence, including a witness, or
unlawfully alter, destroy or conceal a document or other material having potential
evidentiary value. A lawyer shall not counsel or assist another person* to do any

such act;
Rule 5-220S . £ Evid

(b) A-—member—shallnetsuppress any evidence that the memberlawyer or the
memberslawyer's client has a legal obligation to reveal or to produce-;

(c) falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a witness that is prohibited by law;

(Bd) Directhydirectly or indirectly pay, offer to pay, or acquiesce in the payment of
compensation to a witness contingent upon the content of the withess’switness's
testimony or the outcome of the case. Except where prohibited by law, a
memberlawyer may advance, guarantee, or acquiesce in the payment of:

(1)  Expensesexpenses reasonably” incurred by a witness in attending or
testifying-;

(2) Reaseonablereasonable* compensation to a witness for loss of time in
attending or testifying-; or

(3)  Aareasonable* fee for the professional services of an expert witness:;

(e) advise or directly or indirectly cause a person* to secrete himself or herself or to
leave the jurisdiction of a ftribunal* for the purpose of making that person*
unavailable as a witness therein;

(f) knowingly* disobey an obligation under the rules of a tribunal* except for an open
refusal based on an assertion that no valid obligation exists; or

Rule 5-200Trial Conduet—

(Eq) Shal-netin trial, assert personal knowledge of the-facts atin issue; except when
testifying as a witness, or state a personal opinion as to the guilt or innocence of
an accused.




Comment

11 Paragraph (a) applies to evidentiary material generally, including computerized
information. It is a criminal offense to destroy material for purpose of impairing its
availability in a pending proceeding or one whose commencement can be foreseen. See,
e.q., Penal Code § 135; 18 United States Code §§ 1501-1520. Falsifying evidence is
also generally a criminal offense. See, e.g., Penal Code § 132; 18 United States Code §
1519. Applicable law may permit a lawyer to take temporary possession of physical
evidence of client crimes for the purpose of conducting a limited examination that will not
alter or destroy material characteristics of the evidence. Applicable law may require a
lawyer to turn evidence over to the police or other prosecuting authorities, depending on
the circumstances. See People v. Lee (1970) 3 Cal.App.3d 514, 526 [83 Cal.Rptr. 715];
People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].

[2] A violation of a civil or criminal discovery rule or statute does not by itself establish
a violation of this Rule.




(Aa)

(Bb)

(€c)

(Ad)

(Be)

(cf)

Rule 3.5 [5-300] Contact With Judges, Officials, Employees, and Jurors
(Redline Comparison of the Proposed Rule to Current California Rule)

A—memberExcept as permitted by an applicable code of judicial ethics, code of
judicial conduct, or standards governing employees of a tribunal,* a lawyer shall
not directly or indirectly give or lend anything of value to a judge, official, or

employee of a trlbunal —unJess—the—perenaJ—er—fa%Ly—FeLaHeHSMp—between—the

prohibit a memberlaw y r from contributing to the campaign fund of a judge
running for election or confirmation pursuant to applicable law pertaining to such
contributions.

A-memberUnless authorized to do so by law, an applicable code of judicial ethics
or code of judicial conduct, a ruling of a tribunal,* or a court order, a lawyer shall
not directly or indirectly communicate with or argue to a judge or judicial officer
upon the merits of a contested matter pending before suchthe judge or judicial
officer, except:

(1)  tnin open court; or
(2) Withwith the consent of all other counsel in suehthe matter; or
(3) tain the presence of all other counsel in suchthe matter; or

(4)  tnin writing® with a copy thereof furnished to suechall other counsel_in the
matter; or

(5)  tnin ex parte matters.

As used in this ruleRule, “judge” and “judicial officer” shall also include (i)
administrative law judges; (ii) neutral arbitrators; (iii) State Bar Court judges; and
(iv) law clerks, research attorneys, or other court personnel who participate in the
decision-making process, including referees, special masters, or other persons*
to whom a court refers one or more issues and whose decision or
recommendation can be binding on the parties if approved by the court.

Rule 5-320 Contact With-Jurors

A memberlawyer connected with a case shall not communicate directly or
indirectly with anyone the memberlawyer knows* to be a member of the venire
from which the jury will be selected for trial of that case.

During trial a memberlawyer connected with the case shall not communicate
directly or indirectly with any juror.

During trial a memberlawyer who is not connected with the case shall not
communicate directly or indirectly concerning the case with anyone the
memberlawyer knows* is a juror in the case.



(Bg) After discharge of the jury from further consideration of a case a member-shall

intended-to-harass—orembarrass—thelawyer shall not communicate directly or
indirectly with a juror erif:

(1) the communication is prohibited by law or court order;

(2)  the juror has made known to the lawyer a desire not to communicate;

(3) the communication involves misrepresentation, coercion, duress or
harassment; or

(4) the communication is intended to influence the juror’s actions in future jury
service.

(Eh) A memberlawyer shall not directly or indirectly conduct an out of court
investigation of a person* who is either a member of a venire or a juror in a
manner likely to influence the state of mind of such person* in connection with
present or future jury service.

(Fi)  All restrictions imposed by this reeRule also apply to communications with, or
investigations of, members of the family of a person* who is either a member of a
venire or a juror.

(&]) A memberlawyer shall reveal promptly to the court improper conduct by a
person* who is either a member of a venire or a juror, or by another toward a
person* who is either a member of a venire or a juror or a member of his or her
family, of which the memberlawyer has knowledge.

(Hk) This ruleRule does not prohibit a memberlawyer from communicating with
persons® who are members of a venire or jurors as a part of the official
proceedings.

() For purposes of this ruleRule, “juror” means any empaneledempaneled,
discharged, or excused juror.

Comment

1 An applicable code of judicial ethics or code of judicial conduct under this Rule
includes the California Code of Judicial Ethics and the Code of Conduct for United
States Judges. Regarding employees of a tribunal* not subject to judicial ethics or
conduct codes, applicable standards include the Code of Ethics for the Court
Employees of California and 5 U.S.C. § 7353 (Gifts to Federal employees).

[2] For gquidance on permissible communications with a juror in a criminal action
after discharge of the jury, see Code of Civil Procedure § 206.

[3] It is improper for a lawyer to communicate with a juror who has been removed,
discharged, or excused from an empaneled jury, regardless of whether notice is given




to other counsel, until such time as the entire jury has been discharged from further
service or unless the communication is part of the official proceedings of the case.




(Aa)

(Bb)

(Ec)

Rule 3.6 [5-120] Trial Publicity
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer who is participating or has participated in the investigation or
litigation of a matter shall not make an extrajudicial statement that areasenable
person-would-expect-tothe lawyer knows™ or reasonably should know* will (i) be
disseminated by means of public communication if—the—memberknows—or

reasonably—shouldknrow-that-it—willand (ii) have a substantial* likelihood of

materially prejudicing an adjudicative proceeding in the matter.

Notwithstanding paragraph (Aa), a—memberbut only to the extent permitted by
Rule 1.6 and Business and Professions Code § 6068(e), lawyer may state:

(1)  the claim, offense or defense involved and, except when prohibited by law,
the identity of the persons* involved;

(2)  the-information contained in a public record;
(3) that an investigation of thea matter is in progress;
(4) the scheduling or result of any step in litigation;

(5) arequest for assistance in obtaining evidence and information necessary
thereto;

(6) a warning of danger concerning the behavior of a person* involved, when
there is reason to believe that there exists the likelihood of substantial®
harm to an individual or to the public interestbut only to the extent that
dissemination by public communication is reasonably* necessary to
protect the individual or the public; and

(7)  inacriminal case, in addition to subparagraphs (1) through (6):

(ai) the identity, general area of residence, and occupation,—and-family
status of the accused;

(bii) if the accused has not been apprehended, the information
necessary to aid in apprehension of that person;

(€iii) the fact, time, and place of arrest; and

(div) the identity of investigating and arresting officers or agencies and
the length of the investigation.

Notwithstanding paragraph (Aa), a memberlawyer may make a statement that a
reasonable* memberlawyer would believe is required to protect a client from the
substantial* undue prejudicial effect of recent publicity not initiated by the
memberlawyer or the memberslawyer’'s client. A statement made pursuant to



this paragraph shall be limited to such information as is necessary to mitigate the
recent adverse publicity.

(d) No lawyer associated in a law firm* or government agency with a lawyer subject
to paragraph (a) shall make a statement prohibited by paragraph (a).

PiscussionComment

[11  Whether an extrajudicial statement violates rule—5-120this Rule depends on
many factors, including: (i4) whether the extrajudicial statement presents information
clearly inadmissible as evidence in the matter for the purpose of proving or disproving a
material fact in issue; (ii2) whether the extrajudicial statement presents information the
memberlawyer knows* is false, deceptive, or the use of which would violate Business
and Professions Code section§ 6068(d)_or Rule 3.3; (iii3) whether the extrajudicial
statement violates a lawful “gag” order, or protective order, statute, rule of court, or
special rule of confidentiality—{, for example, in juvenile, domestic, mental disability, and
certain criminal proceedings, (see Rule 3.4(f) and Business and Professions Code §
6068(a), which require compliance with such obligations); and (iv4) the timing of the
statement.

[2] This Rule applies to prosecutors and criminal defense counsel. See Rule 3.8(f)
for additional duties of prosecutors in connection with extrajudicial statements about
criminal proceedings.




Rule 3.7 [5-210] MemberLawyer as Witness
(Redline Comparison of the Proposed Rule to Current California Rule)

(@) A memberlawyer shall not act as an advocate befere—a—jury—which—will-hear
testimony-from-the-memberin_a trial in which the lawyer is likely to be a witness

unless:

Ay The(1)the lawyer’s testimony relates to an uncontested issue or matter;-or

By Fhe(2)the lawyer’'s testimony relates to the nature and value of legal
services rendered in the case; or

{E)-(3) Fhe-member-has-the lawyer has obtained informed; written consent* effrom
the client. If the memberlawyer represents the People or a governmental
entity, the consent shall be obtained from the head of the office or a
designee of the head of the office by which the memberlawyer is employed

| hall . ik e cinlos of \

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s
firm* is likely to be called as a witness unless precluded from doing so by Rule 1.7
or Rule 1.9.

Pisecussion:Comment

11 This Rule applies to a trial before a jury, judge, administrative law judge or
arbitrator. This Rule does not apply to other adversarial proceedings. This Rule also does
not apply in non-adversarial proceedings, as where a lawyer testifies on behalf of a client
in a hearing before a legislative body.

[2] A lawyer's obligation to obtain informed written consent* may be satisfied when the
lawyer makes the required disclosure, and the client gives informed consent,* on the
record in court before a licensed court reporter or court recorder who prepares a
transcript or recording of the disclosure and consent. See definition of “written” in Rule

1.0.1(n).

[3] Notwithstanding a client’s informed written consent,* courts retain discretion to
take action, up to and including disqualification of a lawyer who seeks to both testify and
serve as an advocate, to protect the trier of fact from being misled or the opposing party




from being prejudiced. See, e.q., Lyle v. Superior Court (1981) 122 Cal.App.3d 470 [175
Cal.Rptr. 918].




Rule 3.8 [5-110]-Performing-the Duty-of Memberin-Government-Service Special

Responsibilities of a Prosecutor

(Redline Comparison of the Proposed Rule to Current California Rule)

The prosecutor in a criminal case shall:

(a)

(b)

not institute or continue to prosecute a charge that the prosecutor knows* is not
supported by probable cause;

make reasonable* efforts to assure that the accused has been advised of the
right to, and the procedure for obtaining, counsel and has been qiven
reasonable* opportunity to obtain counsel;

not seek to obtain from an unrepresented accused a waiver of important pretrial
rights unless the tribunal* has approved the appearance of the accused in propria

persona;

make timely disclosure to the defense of all evidence or information known* to
the prosecutor that the prosecutor knows* or reasonably should know* tends to
negate the guilt of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense all unprivileged mitigating information known*
to the prosecutor that the prosecutor knows* or reasonably should know*
mitigates the sentence, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal;

not subpoena a lawyer in a grand jury or other criminal proceeding to present
evidence about a past or present client unless the prosecutor reasonably
believes:*

(1)  The information sought is not protected from disclosure by any applicable
privilege or work product protection;

(2) The evidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and

(3) There is no other feasible alternative to obtain the information;

exercise reasonable* care to prevent persons* under the supervision or direction
of the prosecutor, including investigators, law enforcement personnel, employees
or other persons* assisting or associated with the prosecutor in a criminal case




from making an extrajudicial statement that the prosecutor would be prohibited
from making under Rule 3.6.

(@) When a prosecutor knows* of new, credible and material evidence creating a
reasonable” likelihood that a convicted defendant did not commit an offense of
which the defendant was convicted, the prosecutor shall:

(1)  promptly disclose that evidence to an appropriate court or authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless a court
authorizes delay, and

(ii) undertake further investigation, or make reasonable* efforts to
cause an investigation, to determine whether the defendant was
convicted of an offense that the defendant did not commit.

(h)  When a prosecutor knows* of clear and convincing evidence establishing that a
defendant in the prosecutor’s jurisdiction was convicted of an offense that the
defendant did not commit, the prosecutor shall seek to remedy the conviction.

Discussion

1 A prosecutor has the responsibility of a minister of justice and not simply that of
an_advocate. This responsibility carries with it specific_obligations to see that the
defendant is accorded procedural justice, that quilt is decided upon the basis of
sufficient evidence, and that special precautions are taken to prevent and to rectify the
conviction of innocent persons.* This Rule is intended to achieve those results. All
lawyers in government service remain bound by Rules 3.1 and 3.4.

[2] Paragraph (c) does not forbid the lawful questioning of an uncharged suspect
who has knowingly* waived the right to counsel and the right to remain silent.
Paragraph (c) also does not forbid prosecutors from seeking from an unrepresented
accused a reasonable* waiver of time for initial appearance or preliminary hearing as
a_means of facilitating the accused’s voluntary cooperation in _an ongoing law
enforcement investigation.

[31 The disclosure obligations in paragraph (d) include exculpatory and
impeachment material relevant to guilt or punishment and are not limited to evidence or
information that is material as defined by Brady v. Maryland (1963) 373 U.S. 83 [83
S.Ct. 1194] and its progeny. Although this Rule does not incorporate the Brady
standard of materiality, it is not intended to require cumulative disclosures of
information or the disclosure of information that is protected from disclosure by federal
or California laws and rules, as interpreted by cases law or court orders. A disclosure’s
timeliness will vary with the circumstances, and this Rule is not intended to impose
timing requirements different from those established by statutes, procedural rules, court




orders, and case law interpreting those authorities and the California and federal
constitutions.

[BA] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal* if disclosure of information to the defense
could result in substantial* harm to an individual or to the public interest.

[4] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that
have a substantial* likelihood of prejudicing an adjudicatory proceeding. Paragraph (f) is
not intended to restrict the statements which a prosecutor may make which comply
with Rule 3.6(b) or 3.6(c).

[5] Prosecutors have a duty to supervise the work of subordinate lawyers and
nonlawyer employees or agents. (See Rules 5.1 and 5.3.) Ordinarily, the reasonable*
care standard of paragraph (f) will be satisfied if the prosecutor issues the appropriate
cautions to law- enforcement personnel and other relevant individuals.

[6] When a prosecutor knows* of new, credible and material evidence creating a
reasonable” likelihood that a person* outside the prosecutor’s jurisdiction was convicted
of a crime that the person* did not commit, paragraph (q) requires prompt disclosure to
the court or other appropriate authority, such as the chief prosecutor of the jurisdiction
where the conviction occurred. If the conviction was obtained in the prosecutor’'s
jurisdiction, paragraph (g) requires the prosecutor to examine the evidence and
undertake further investigation to determine whether the defendant is in fact innocent or
make reasonable* efforts to cause another appropriate authority to undertake the
necessary investigation, and to promptly disclose the evidence to the court and, absent
court authorized delay, to the defendant. Disclosure to a represented defendant must
be made through the defendant’s counsel, and, in the case of an unrepresented
defendant, would ordinarily be accompanied by a request to a court for the
appointment of counsel to assist the defendant in taking such legal measures as may
be appropriate. (See Rule 4.2.)

[71 Under paragraph (h), once the prosecutor knows* of clear and convincing
evidence that the defendant was convicted of an offense that the defendant did not
commit, the prosecutor must seek to remedy the conviction. Depending upon the
circumstances, steps to remedy the conviction could include disclosure of the evidence
to _the defendant, requesting that the court appoint counsel for an unrepresented
indigent defendant and, where appropriate, notifying the court that the prosecutor has
knowledge that the defendant did not commit the offense of which the defendant was
convicted.

[8] A prosecutor’s independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of paragraphs (g) and (h),
though subsequently determined to have been erroneous, does not constitute a
violation of this Rule.




Rule 3.8 [5-110] Special Responsibilities of a Prosecutor
(Redline Comparison of the Proposed Rule to ABA Model Rule)

The prosecutor in a criminal case shall:

(@)

(b)

(c)

(d)

(e)

(f)

refrain-from-prosecutingnot institute or continue to prosecute a charge that the
prosecutor knows” is not supported by probable cause;

make reasonable* efforts to assure that the accused has been advised of the
right to, and the procedure for obtaining, counsel and has been given
reasonable* opportunity to obtain counsel;

not seek to obtain from an unrepresented accused a waiver of important pretrial

rights;—such—as—theright to—apreliminary—hearing unless the tribunal* has

approved the appearance of the accused in propria persona;

make timely disclosure to the defense of all evidence or information known” to
the prosecutor that the prosecutor knows* or reasonably should know* tends to
negate the guilt of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and-to-the-tribunal-all unprivileged mitigating
information known”* to the prosecutor_that the prosecutor knows* or reasonably
should know* mitigates the sentence, except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal;

not subpoena a lawyer in a grand jury or other criminal proceeding to present
evidence about a past or present client unless the prosecutor reasonably
believes:*

(1)  theThe information sought is not protected from disclosure by any
applicable privilege or work product protection;

(2) theThe evidence sought is essential to the successful completion of an
ongoing investigation or prosecution; and

(83) thereThere is no other feasible alternative to obtain the information;

reasonable* care to prevent persons* under the supervision or dlrectlon of the

prosecutor, including investigators, law enforcement personnel, employees or
other persons* assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited from
making under Rule 3.6-er-this-Rule.

When a prosecutor knows* of new, credible and material evidence creating a
reasonable” likelihood that a convicted defendant did not commit an offense of



which the defendant was convicted, the prosecutor shall:
(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor’s jurisdiction,

0] promptly disclose that evidence to the defendant unless a court
authorizes delay, and

(i) undertake further investigation, or make reasonable” efforts to
cause an investigation, to determine whether the defendant was
convicted of an offense that the defendant did not commit.

(h)  When a prosecutor knows™ of clear and convincing evidence establishing that a
defendant in the prosecutor’s jurisdiction was convicted of an offense that the
defendant did not commit, the prosecutor shall seek to remedy the conviction.

CommentDiscussion

[1] A prosecutor has the responsibility of a minister of justice and not simply that of
an advocate. This responsibility carries with it specific obligations to see that the
defendant is accorded procedural justice, that guilt is decided upon the basis of
sufficient evidence, and that special precautions are taken to prevent and to rectify the
conV|ct|on of |nnocent persons lhe—e*tent—ef—menda!éed—remeda—aenewrs—a—matteeef

eensmuie—a—welanen—ef—Rque—&4— ThIS Rule is mtended to achleve those results AII
lawyers in government service remain bound by Rules 3.1 and 3.4.

questlonlng of an uncharged suspect who has knowmgly walved the rightsright to
counsel and silenee-the right to remain silent. Paragraph (c) also does not forbid

prosecutors from seeking from an unrepresented accused a reasonable* waiver of
time for initial appearance or preliminary hearing as a means of facilitating the
accused’s voluntary cooperation in an ongoing law enforcement investigation.

[3] The disclosure obligations in paragraph (d) include exculpatory and
impeachment material relevant to quilt or punishment and are not limited to evidence or
information that is material as defined by Brady v. Maryland (1963) 373 U.S. 83 [83




S.Ct. 1194] and its progeny. Although this Rule does not incorporate the Brady
standard of materiality, it is not intended to require cumulative disclosures of
information or the disclosure of information that is protected from disclosure by federal
or California laws and rules, as interpreted by cases law or court orders. A disclosure’s
timeliness will vary with the circumstances, and this Rule is not intended to impose
timing requirements different from those established by statutes, procedural rules, court
orders, and case law interpreting those authorities and the California and federal
constitutions.

[BA] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal® if disclosure of information to the defense
could result in substantial® harm to an individual or to the public interest.
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[64] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements

that have a substantlal* |Ike|lh00d of prejudlcmg an adjudlcatory proceedlng Jrn—the

not mtended to restrict the statements WhICh a prosecutor may make which comply
with Rule 3.6(b) or 3.6(c).

[5] Prosecutors have a duty to supervise the work of subordinate lawyers and
nonlawyer employees or agents. (See Rules 5.1 and 5.3.) Ordinarily, the reasonable*
care standard of paragraph (f) will be satisfied if the prosecutor issues the appropriate
cautions to law- enforcement personnel and other relevant individuals.

[#6] When a prosecutor knows* of new, credible and material evidence creating a
reasonable” likelihood that a person* outside the prosecutor’s jurisdiction was convicted
of a crime that the person* did not commit, paragraph (g) requires prompt disclosure to
the court or other appropriate authority, such as the chief prosecutor of the jurisdiction
where the conviction occurred. If the conviction was obtained in the prosecutor’'s
jurisdiction, paragraph (g) requires the prosecutor to examine the evidence and
undertake further investigation to determine whether the defendant is in fact innocent or



make reasonable” efforts to cause another appropriate authority to undertake the
necessary investigation, and to promptly disclose the evidence to the court and, absent
court-autherizedcourt authorized delay, to the defendant. Censistent-with-the-objectives
of Rules4.2-and-4-3,-disclosureDisclosure to a represented defendant must be made
through the defendant’s counsel, and, in the case of an unrepresented defendant,
would ordinarily be accompanied by a request to a court for the appointment of
counsel to assist the defendant in taking such legal measures as may be appropriate.
(See Rule 4.2.)

[87] Under paragraph (h), once the prosecutor knows” of clear and convincing
evidence that the defendant was convicted of an offense that the defendant did not
commit, the prosecutor must seek to remedy the conviction. Necessary—steps
mayDepending upon the circumstances, steps to remedy the conviction could include
disclosure of the evidence to the defendant, requesting that the court appoint counsel
for an unrepresented indigent defendant and, where appropriate, notifying the court that
the prosecutor has knowledge that the defendant did not commit the offense of which
the defendant was convicted.

[28] A prosecutor’s independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of sectiorsparagraphs (g)
and (h), though subsequently determined to have been erroneous, does not constitute a
violation of this Rule.



Rule 3.9 Advocate inin Nonadjudicative Proceedings
(Redline Comparison of the Proposed Rule to ABA Model Rule)

A lawyer representing-a-client-beforecommunicating in a representative capacity with a

legislative body or administrative agency in aconnection with a pending nonadjudicative
matter or proceeding shall disclose that the appearance is in a representative capacity

3-5, except when the lawyer seeks information from an agency that is available to the
public.

Comment

[B}-This Rule only applies when a lawyer represents a client in connection with an
official hearing or meeting of a governmental agency or a legislative body to which the
lawyer or the lawyer’s client is presenting evidence or argument. It does not apply to
representation of a client in a negotiation or other bilateral transaction with a
governmental agency or in connection with an application for a license or other privilege
or the client’'s compliance with generally applicable reporting requirements, such as the
filing of income-tax returns. NerThis Rule also does itnot apply to the representation of a

client in connection with an investigation or examination of the client’s affairs conducted
by government investigators or examiners. Representation in such matters is governed
by Rules 4.1 through 4.4. This Rule does not require a lawyer to disclose a client’s

identity.




Rule 3.10 [5-100] Threatening Criminal, Administrative, or Disciplinary Charges
(Redline Comparison of the Proposed Rule to Current California Rule)

(Aa) A memberlawyer shall not threaten to present criminal, administrative, or
disciplinary charges to obtain an advantage in a civil dispute.

(Bb) As used in paragraph (Aa) of this ruleRule, the term “administrative charges”
means the filing or lodging of a complaint with a—federal—state,—orlocalany
governmental entity-whichorganization that may order or recommend the loss or
suspension of a license, or may impose or recommend the imposition of a fine,
pecuniary sanction, or other sanction of a quasi-criminal nature but does not
include filing charges with an administrative entity required by law as a condition
precedent to maintaining a civil action.

(€c) As used in paragraph—{A)-of-this ruleRule, the term “civil dispute” means a
controversy or potential controversy over the rights and duties of two or more
partiespersons® under civil law, whether or not an action has been commenced,
and includes an administrative proceeding of a quasi-civil nature pending before a
federal, state, or local governmental entity.

DPiscussionComment

1] Paragraph (a) does not prohibit a statement by a lawyer that the lawyer will

present criminal, administrative, or disciplinary charges, unless the statement is made to
obtain an advantage in a civil dispute. For example, if a lawyer believes* in good faith
that the conduct of the opposing lawyer or party violates criminal or other laws, the lawyer
may state that if the conduct continues the lawyer will report it to criminal or administrative
authorities. On _the other hand, a lawyer could not state or imply that a criminal or
administrative action will be pursued unless the opposing party agrees to settle the civil

dispute.

[2] This Rule does not apply to a threat to bring a civil action. It also does not prohibit
actually presenting criminal, administrative or_disciplinary charges, even if doing so
creates an advantage in a civil dispute. Whether a lawyer's statement violates this Rule
depends on the specific facts. See, e.q., Crane v. State Bar (1981) 30 Cal.3d 117 [177
Cal.Rptr. 670]. A statement that the lawyer will pursue “all available legal remedies,” or
words of similar import, does not by itself violate this Rule.

[3] This Rule does not apply to (i) a threat to initiate contempt proceedings for a failure
to comply with a court order; or (ii) the offer of a civil compromise in accordance with a
statute such as Penal Code §§ 1377-78.

[4] This Rule does not prohibit a government lawyer from offering a global
settlement or release-dismissal agreement in_connection with related criminal, civil or




administrative matters. The government lawyer must have probable cause for initiating
or continuing criminal charges. See Rule 3.8.

[5] As used in paragraph (b), “governmental organizations” includes any federal, state,
local, and foreign governmental organizations. Paragraph (B}-is-intended-to—exemptb)

exempts the threat of filing an administrative charge whichthat is a prerequisite to filing a
civil complaint on the same transaction or occurrence.




Rule 4.1 Truthfulness Inin Statements Toto Others
(Redline Comparison of the Proposed Rule to ABA Model Rule)

In the course of representing a client a lawyer shall not knowingly:*
(@) make a false statement of material fact or law to a third person;* or

(b)  fail to disclose a material fact to a third person* when disclosure is necessary to
avoid assisting a criminal or fraudulent* act by a client, unless disclosure is
prohibited by Rule 1.6 or Business and Professions Code § 6068(e)(1).

Comment

" .
[1] A lawyer is required to be truthful when dealing with others on a client’s behalf,
but generally has no affirmative duty to inform an opposing party of relevant facts. A
mlsrepresentatlon can occur if the lawyer incorporates or affirms the truth of a statement
of another person* that the lawyer knows™ is false. Misrepresentations-can-also-occur-by
However, in drafting an agreement or other document on behalf of a client, a lawyer
does not necessarily affirm or vouch for the truthfulness of representations made by the
client in the agreement or document. A nondisclosure can be the equivalent of a false
statement of materlal fact or law under paraqraph (a) where a lawyer makes a partlaIIy

Rule—&4—mater|al statement or material omission. In add|t|on to this Rule lawyers

remain bound by Rule 8.4 and Business and Professions Code § 6106.

Statements-of-Fact

[2] This Rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under-generally-accepted
conventions For example, in negotiation, certain types of statements ordinarily are not
taken as statements of material fact. Estimates of price or value placed on the subject
of a transaction and a party’s intentions as to an acceptable settlement of a claim are
ordinarily in this category, and so is the existence of an undisclosed principal except

where nondlsclosure of the pr|n0|pal would constltute fraud. —Izawyers—eheutd—be—mmdiut

[3] Under Rule 4+2{é}1.2.1, a lawyer is prohibited from counseling or assisting a
cllent in conduct that the Iawyer knows is cr|m|naI or fraudulent Paragraeh—éb)—statesra

See Rule 1.4(a)(5) regarding a lawyer's obllqatlon to consult with the client about

limitations on the lawyer's conduct. In some circumstances, a lawyer can avoid assisting




a client’s crime or fraud* by withdrawing from the representation

Rule 4-61.16.

[4] Regarding a lawyer’s involvement in lawful covert activity in the investigation of
violations of law, see Rule 8.4, Comment [5].




(@)

(b)

(c)

Rule 2-100 [4.2] Communication With a Represented PartyPerson
(Redline Comparison of the Proposed Rule to Current California Rule)

Whileln representing a client, a memberlawyer shall not communicate directly or
indirectly about the subject of the representation with a partyperson® the
memberlawyer knows* to be represented by another lawyer in the matter, unless
the memberlawyer has the consent of the other lawyer.

For—purposes—ofthis—rule;—a—party"—includesIn the case of a represented

corporation, partnership, association, or other private or governmental
organization, this Rule prohibits communications with:

(1) AHA current officer, d|rector gartner, or managlng agent ofa—eerperatten

(2)

partnershtpA current emplovee member aqent or other constltuent of the

organization, if the subject of the communication is any act or omission of
such person* in connection with the matter which may be binding upon or
imputed to the organization for purposes of civil or criminal liability—er

I : irnissi I e 4

This Rule shall not prohibit:
(1)  communications with a public efficerofficial, board, committee, or body; or

(2) communications otherwise authorized by law or a court order.

In any communication with a represented person* not prohibited by this Rule, the
lawyer shall comply with the requirements of Rule 4.3.

For purposes of this Rule:

(1) “Managing agent” means an employee, member, agent, or other
constituent of an organization with substantial* discretionary authority over
decisions that determine organizational policy.

(2) “Public official” means a public officer of the United States government, or
of a state, county, city, town, political subdivision, or other governmental
organization, with the comparable decision-making authority and
responsibilities as the organizational constituents described in paragraph

(b)(1).




Comment

[1] This Rule applies even though the represented person* initiates or consents to
the communication. A lawyer must immediately terminate communication with a person*
if, after commencing communication, the lawyer learns that the person* is one with
whom communication is not permitted by this Rule.
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[2] “Subject of the representation,” “matter,” and “person” are not limited to a
litigation context. This Rule applies to communications with any person,* whether or not
a party to a formal adjudicative proceeding, contract or negotiation, who is represented
by counsel concerning the matter to which the communication relates.

[2A] This Rule applies where the lawyer has actual knowledge that the person* to be
contacted is represented by another lawyer in the matter. Actual knowledge may be
inferred from the circumstances. (See Rule 1.0.1(f).)

[3] The prohibition against communicating “indirectly” with a person* represented by
counsel in_paragraph (a) is intended to address situations where a lawyer seeks to
communicate with a represented person* through an intermediary such as an agent,
investigator or the lawyer’s client. This Rule, however, does not prevent represented
persons* from communicating directly with one another with respect to the subject of the
representation, nor does it prohibit a lawyer from advising a client concerning such a
communication. A lawyer may also advise a client not to accept or engage in such
communications. The Rule also does not prohibit a lawyer who is a party to a legal
matter from communicating on his or her own behalf with a represented person® in that
matter.

[4] This Rule does not prohibit communications with a represented person*
concerning matters outside the representation. Similarly, a lawyer who knows* that a
person* is being provided with limited scope representation is not prohibited from
communicating with that person® with respect to matters that are outside the scope of
the limited representation. (See, e.q., Cal. Rules of Court, Rules 3.35 — 3.37; 5.425
(Limited Scope Representation.)

[5]{2) This Rule does not prohibit communications initiated by a partyrepresented

person* seeking advice or representation from an independent lawyer of the
party’sperson's choice:-or.




[6] If a current constituent of the organization is represented in the matter by his or

her own counsel, the consent by that counsel to a communication is sufficient for
purposes of this Rule.

[7] This Rule applies to all forms of governmental and private organizations, such as
cities, counties, corporations, partnerships, limited liability companies, and
unincorporated associations. When a lawyer communicates on behalf of a client with a
governmental organization, or certain _employees, members, agents, or other
constituents of a governmental organization, however, special considerations exist as a
result of the right to petition conferred by the First Amendment of the United States
Constitution and Article I, § 3 of the California Constitution. Paragraph (c)(1) recognizes
these special considerations by generally exempting from application of this Rule
communications with public boards, committees, and bodies, and with public officials as
defined in paragraph (e)(2) of this Rule. Communications with a governmental




organization constituent who is not a public official, however, will remain subject to this
Rule when the lawyer knows* the governmental organization is represented in the
matter and the communication with that constituent falls within paragraph (b)(2).

[8] Paragraph (c)(2) recognizes that statutory schemes, case law, and court orders
may authorize communications between a lawyer and a person* that would otherwise
be subject to this Rule. Examples of such statutory schemes include those protecting
the right of employees to organize and engage in collective bargaining, employee health
and safety, and equal employment opportunity. The law also recognizes that
prosecutors and other government lawyers are authorized to contact represented
persons,” either directly or through investigative agents and informants, in the context of
investigative activities, as limited by relevant federal and state constitutions, statutes,
rules, and case law. (See, e.q., United States v. Carona (9th Cir. 2011) 630 F.3d 917;
United States v. Talao (9th Cir. 2000) 222 F.3d 1133.) The Rule is not intended to
preclude communications with represented persons* in the course of such legitimate
investigative activities as authorized by law. This Rule also is not intended to preclude
communications with represented persons* in the course of legitimate investigative
activities engaged in, directly or indirectly, by lawyers representing persons* whom the
government _has accused of or is investigating for crimes, to the extent those
investigative activities are authorized by law.




Rule 4.3 DealingCommunicating with an Unrepresented Person
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(a) In dealingcommunicating on behalf of a client with a person* who is not
represented by counsel, a lawyer shall not state or imply that the lawyer is
disinterested. When the lawyer knows* or reasonably should know* that the
unrepresented person* misunderstands-the-lawyer'sroleincorrectly believes* the
lawyer is disinterested in the matter, the lawyer shall make reasonable* efforts to
correct the misunderstanding. Fhe lawyershall-rot—givelegal-adviceto—an
wrrepreceniad-parsen—othe—thantbeaeviee—to-sscure—sornsel—ilf the lawyer
knows™ or reasonably should know* that the interests of sueh-athe unrepresented
person* are er-have-areasonable-possibility-ef-being-in conflict with the interests
of the client, the lawyer shall not give legal advice to that person,* except that the
lawyer may, but is not required to, advise the person* to secure counsel.

(b) In_ communicating on behalf of a client with a person* who is not represented by
counsel, a lawyer shall not seek to obtain privileged or other confidential
information the lawyer knows* or reasonably should know* the person* may not
reveal without violating a duty to another or which the lawyer is not otherwise
entitled to receive.

Comment

1 This Rule is intended to protect unrepresented persons,* whatever their interests,

from being misled when communicating with a lawyer who is acting for a client.

[2] Fhe-RuleParagraph (a) distinguishes between situations invelving-unrepresented
persons-whosein which a lawyer knows* or reasonably should know* that the interests
may be-adverse to-theseof an unrepresented person are in conflict W|th the mterests of
the lawyer’s client and i

chent'ssituations in which the lawyer does not. In the former situation, the possibility that
the lawyer will compromise the unrepresented person’s interests is so great that the
Rule prohibits the g|V|ng of any ggg adV|ce apart from the advice to obtaln counsel.

position on behalf of the lawyer’s client. This Rule does not prohibit a lawyer from

negotiating the terms of a transaction or settling a dispute with an unrepresented
person.” So long as the lawyer has-explaineddiscloses that the lawyer represents an



adverse party and is-not representing-the person,* the lawyer may inform the person* of
the terms on which the lawyer’s client will enter into anthe agreement or settle athe
matter, prepare documents that require the person’s signature, and explain the lawyer’'s

own view of the meaning of the document or-the-lawyers—view-ofand the underlying
legal obligations.



Rule 4.4 Respect For Rights Of Third PersonsDuties Concerning Inadvertently
Transmitted Writings*

(Redline Comparison of the Proposed Rule to ABA Model Rule)

b)}—A lawyer who receives a deocument—or—electronically—stored—informationwriting*

relating to the representation of the lawyer's client and knows* or reasonably should

know* that the deocument-or—electronically—stored—informationwriting” is privileged or

subject to the work product doctrine, where it is reasonably* apparent that the writing*
was inadvertently sent or produced, shall promptly notify the sender.

Comment

If a lawyer determines this Rule applies to a transmitted writing,* the lawyer should
refrain_from further examination of the writing* and either return the writing* to the
sender, seek to reach agreement with the sender regarding the disposition of the
writing,* or seek quidance from a tribunal.* See Rico v. Mitsubishi (2007) 42 Cal.4th
807, 817 [68 Cal.Rptr.3d 758]. If the sender is known* to be represented by counsel, the
lawyer must communicate with the sender’s counsel.







Rule 5.1 Responsibilities of a-Partner-erManagerial

and Supervisory LawyerLawyers
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) A partrerin—ataw-firm,—and-—a-lawyer who individually or together with other
lawyers possesses comparable-managerial authority in a law firm,* shall make
reasonable* efforts to ensure that the firm* has in effect measures giving
reasonable* assurance that all lawyers in the firm* cenform—to—the Rules—of
Professional-Conduectcomply with these Rules and the State Bar Act.

(b) A lawyer having direct supervisory authority over another lawyer, whether or not
a member or employee of the same law firm,* shall make reasonable* efforts to
ensure that the other lawyer conforms—to—theRules—of Professional
Conductcomplies with these Rules and the State Bar Act.

(c) A lawyer shall be responsible for another lawyer'slawyer’s violation of thethese
Rules of Professional-Conductand the State Bar Act if:

(1) the lawyer orders or, with knowledge of the relevant facts and of the
specific conduct, ratifies the conduct involved; or

(2) the lawyer-is—a—partner—or-has—comparable, individually or together with

other lawyers, possesses managerial authority in the law firm* in which the
other lawyer practices, or has direct supervisory authority over the other
lawyer, whether or not a member of employee of the same law firm,* and
knows* of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable* remedial action.

Comment

Paragraph (a) — Duties Of Manaqerial Lawyers To Reasonably* Assure Compliance

W/th the Rules m#arag#aphjla} apphes4e4awyepswhe—ha¥emanageﬁal—au¥hem%ever

[21] Paragraph (a) requires lawyers with managerial authority within a law firm* to
make reasonable efforts to establlsh mternal poI|C|es and procedures de3|gned—te

example, to detect and resolve conflicts of interest, identify dates by which actions must
be taken in pending matters, account for client funds and property, and ensure that
inexperienced lawyers are properly supervised.



[2] Whether particular measures or efforts satisfy the requirements of paragraph (a)
might depend upon the law firm’s structure and the nature of its practice, including the
size of the law firm,* whether it has more than one office location or practices in more
than one jurisdiction, or whether the firm* or its partners* engage in any ancillary
business.

[31 A partner,” shareholder or other lawyer in a law firm* who has intermediate

managerial _responsibilities might not be required to implement particular measures
under paragraph (a) if the law firm* has a designated managing lawyer charged with
that responsibility, or a management committee or other body that has appropriate
managerial authority and is charged with that responsibility. However, a lawyer remains
responsible to take corrective steps if the lawyer knows* or reasonably should know*
that the delegated body or person® is not providing or implementing measures as
required by this Rule.

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of
another—See-also-Rule-8:4(a).a) also requires managerial lawyers to make reasonable*

efforts to assure that other lawyers in an agency or department comply with these Rules
and the State Bar Act. This Rule contemplates, for example, the creation and
implementation of reasonable* guidelines relating to the assignment of cases and the
distribution of workload among lawyers in a public sector legal agency or other legal
department. See, e.qg., State Bar of California, Guidelines on Indigent Defense Services
Delivery Systems (2006).

Paragraph (b) — Duties of Supervisory Lawyers

[5]-F

maﬁgeﬂaJ—auﬂquﬂy—m—a—law—ﬁFm—as—weH—as Whether a Iawyer whe—has direct
supervisory authority over performance—of specific—tegal-werk—by—another lawyer-
Whethepa—tamwephas—supemsepy—au%hemy in partlcular cwcumstances is a questlon of




Paragraph (c) — Responsibility for Another’s Lawyer’s Violation

managing lawyer[6] The approprlateness of remedial actlon under paraqraph (c)(2)

would depend on the immediacy—of-thatlawyers—involvement—and-thenature and
seriousness of the misconduct—A—supervisor—is—regquired—to and the nature and

immediacy of its harm. A managerial or supervisory lawyer must intervene to prevent

avoidable consequences of misconduct if the superviserlawyer knows* that the
mlsconduct occurred#has—#—a—supewsmg—ta%we#knews—that—a—sube#dmate

[71 A supervisory lawyer violates paragraph (b) by failing to make the efforts required
under that paragraph, even if the lawyer does not violate paragraph (c) by knowingly*
directing or ratifying the conduct, or where feasible, failing to take reasonable* remedial
action.

[A8]-Apartfrom-Paragraphs (a), (b), and (c) create independent bases for discipline.

This Rule does not impose vicarious responsibility on a lawyer for the acts of another
lawyer who is in or outside the law firm.* Apart from paragraph (c) of this Rule and Rule
8.4(a), a lawyer does not have disciplinary liability for the conduct of a partner,*

associate, or subordinate-\Ahether lawyer. The question of whether a lawyer maycan

be liable civilly or criminally for another lawyerslawyer's conduct is a—question-oflaw
beyond the scope of these Rules.

[89] . . . . -
Rule does does not alter the personal duty of each Iawyer in a law flrm to ab}de—by%he—Rules
of Professional-Conductcomply with these Rules and the State Bar Act. See Rule

5.2(a). the Rules of Professional Conduct. See Rule 5.2(a).




Rule 5.2 Responsibilities of a Subordinate Lawyer
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@) A lawyer is-bound-by-the-Rules-of Professional-Conduetshall comply with these
Rules and the State Bar Act notwithstanding that the lawyer actedacts at the

direction of another lawyer or other person.

(b) A subordinate lawyer does not violate thethese Rules ef Professional-Conductor
the State Bar Act if that lawyer acts in accordance with a supervisory
lawyer'slawyer’s reasonable* resolution of an arguable question of professional
duty.

Comment

2}When lawyers in a supervisor-subordinate relationship encounter a matter involving

professmnal judgment as to eth4eaI—duty—the—supen;qser—nqay—assunqe—Fespensrlemty—fetE

taken—Hthe lawyers’ respon3|b|I|t|es under these Rules or the State Bar Act and the
question can reasonably* be answered only one way, the duty of both lawyers is clear

and they are equaIIy responS|bIe for fqu|II|ng |t Hewevepﬁ—theﬁueshen—s—reasenabty

Fepeses—m—the—supemser—and—a—subepdmateAccordlnqlv the subordlnate Iawver must

comply with his or her obligations under paragraph (a). If the question reasonably* can
be answered more than one way, the supervisory lawyer may assume responsibility for
determining which of the reasonable* alternatives to select, and the subordinate may be

guided accordingly. For example, if a question arises whether the interests of two clients
conflictunder Rule—1-7—the-supervisorsreasonablelf the subordinate lawyer believes*
that the supervisor’s proposed resolution of the question should-protectthe-suberdinate
professionally—itheresolution—is—subsequently—challenged-of professional duty would

result in a violation of these Rules or the State Bar Act, the subordinate is obligated to
communicate his or her professional judgment regarding the matter to the supervisory

lawyer.




Rule 5.3 Responsibilities Regarding Nonlawyer Assistants
(Redline Comparison of the Proposed Rule to ABA Model Rule)

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner—and-a-lawyer who individually or together with other lawyers possesses
comparable-managerial authority in a law firm,* shall make reasonable* efforts to
ensure that the firm* has in effect measures giving reasonable* assurance that
the persen'snonlawyer’s conduct is compatible with the professional obligations
of the lawyer;

(b)  a lawyer having direct supervisory authority over the nonlawyer, whether or not
an employee of the same law firm,* shall make reasonable* efforts to ensure that
the persen'sperson’s conduct is compatible with the professional obligations of
the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person* that would be a
violation of —thethese Rules of Professional-Conductor the State Bar Act if
engaged in by a lawyer if:

(1)  the lawyer orders or, with -the-knowledge of the relevant facts and of the
specific conduct, ratifies the conduct involved; or

(2) the lawyer-is—a—parther—or-has—comparable, individually or together with

other lawyers, possesses managerial authority in the law firm* in which the
person* is employed, or has direct supervisory authority over the person,*
whether or not an employee of the same law firm,* and knows* of the
conduct at a time when its consequences can be avoided or mitigated but
fails to take reasonable* remedial action.

Comment

HLawyers generally—employ—assistants—in—their—practiceoften utilize nonlawyer

personnel, including secretaries, investigators, law student interns, and
paraprofessionals. Such assistants, whether employees or independent contractors, act
for the lawyer in rendition of the lawyerslawyer’s professional services. A lawyer must
give such assistants appropriate instruction and supervision concerning theall ethical

aspects of thelr employment—pameumﬁy—mgx%ng—me—ebhgaﬂen—net—te—ehselese

wepk—p#eeluet The measures employed in mstructlnq and superwsmg nonlawyers
should take account of the fact that they demight not have legal training-and-are—not







(Aa)

(Bb)

(€c)

Rule 5.3.1 [1-311] Employment of Disbarred,
Suspended, Resigned, or Involuntarily Inactive MemberLawyer
(Redline Comparison of the Proposed Rule to Current California Rule)

For purposes of this ruleRule:

(1)  “Employ” means to engage the services of another, including employees,
agents, independent contractors and consultants, regardless of whether
any compensation is paid,;

(2) “Member” means a member of the State Bar of California.

(23) “Involuntarily inactive member” means a member who is ineligible to
practice law as a result of action taken pursuant to Business and
Professions Code sections§§ 6007, 6203(ed)(1), or California Rule of
Court 9.31:-and(d).

(34) “Resigned member” means a member who has resigned from the State
Bar while disciplinary charges are pending.

(5) ‘“Restricted lawyer” means a member whose current status with the State
Bar_of California _is disbarred, suspended, resigned, or involuntarily
inactive.

A memberlawyer shall not employ, associate professionallyin practice with, or
ardassst a person* the memberlawyer knows or reasonably should know* is a

ve-memberrestricted lawyer
to perform the foIIowmg on behalf of the membeeslawyer s client:

(1)  Render legal consultation or advice to the client;

(2)  Appear on behalf of a client in any hearing or proceeding or before any
judicial officer, arbitrator, mediator, court, public agency, referee,
magistrate, commissioner, or hearing officer;

(3) Appear as a representative of the client at a deposition or other discovery
matter;

(4) Negotiate or transact any matter for or on behalf of the client with third
parties;

(5) Receive, disburse or otherwise handle the client’s funds; or

(6) Engage in activities whichthat constitute the practice of law.

A memberlawyer may employ, associate professionally-with,—or-aid-a-disbarred;
suspended,resighed,—or-involuntarily-inactive-memberin practice with, or assist a




(Bd)

(Ee)

(f)

restricted lawyer to perform research, drafting or clerical activities, including but
not limited to:

(1) Legal work of a preparatory nature, such as legal research, the
assemblage of data and other necessary information, drafting of
pleadings, briefs, and other similar documents;

(2) Direct communication with the client or third parties regarding matters
such as scheduling, billing, updates, confirmation of receipt or sending of
correspondence and messages; or

(3)  Accompanying an active memberlawyer in attending a deposition or other
discovery matter for the limited purpose of providing clerical assistance to
the active memberlawyer who will appear as the representative of the
client.

Prior to or at the time of employing, associating in practice with, or assisting a
person* the memtee#lawyer knows or reasonably should know* is a disbarred;
, he—memberrestricted
lawyer, the Iawver shaII serve upon the State Bar wrltten notice of the
employment, including a full description of such person’s current bar status. The
written® notice shall also list the activities prohibited in paragraph (bB) and state
that the disbarred. —suspended. —resigned.—or—inveluntarily —inactive
memberrestricted lawyer will not perform such activities. The memberlawyer shall
serve similar written* notice upon each client on whose specific matter such
person® will work, prior to or at the time of employing, associating with, or
assisting such person* to work on the client’s specific matter. The memberlawyer
shall obtain proof of service of the client’s written* notice and shall retain such
proof and a true and correct copy of the client’'s written* notice for two years
following termination of the member'slawyer’'s employment withby the client.

A mem!eerl wyer may, W|thout cllent or State Bar notification, employ—a

practlce W|th or aSS|st a restrlcted Iawver whose sole functlon is to perform office
physical plant or equipment maintenance, courier or delivery services, catering,
reception, typing or transcription, or other similar support activities.

membeHh&memberWhen the Iawver no Ionqer emplovs assomates in practlce
with, or assists the restricted lawyer, the lawyer shall promptly serve upon the
State Bar written™ notice of the termination.

PiseussionComment




paragraph (B)-shal-be-served-upon-thed) on its highest authorized officer, employee, or
constituent overseeing the particular engagement. (See ruleRule 3-6661.13.)




Rule 5.4 [1-320] Financial and Similar Arrangements

With-Nen-Lawyerswith Nonlawyers

(Redline Comparison of the Proposed Rule to Current California Rule)

(a)(A)Neither-a-member-noraA lawyer or law firm* shall directhor-indirectlynot share
legal fees with-a-person-who-is-not-atlawyerdirectly or indirectly with a nonlawyer

or with an organization that is not authorized to practice law, except that:

(1)

Anan agreement between—a—member—and—atawby a lawyer with the
lawyer's firm,* partner,* or associate may provide for the payment of
money or other consideration over a reasonable* period of time after the
memberslawyer's death, to the member'slawyer's estate or to one or

more specified personsexte#a—reasenable—pened—ef—tmqe -of

a lawyer purchasing the practice of a deceased, disabled or disappeared
lawyer may pay the agreed-upon purchase price, pursuant to Rule 1.17, to
the lawyer’s estate or other representative;

(3)

A—membera_lawyer or law firm* may include ren-membernonlawyer
employees in a compensation,—prefit-sharing; or retirement plan, even
though the plan is based in whole or in part on a profit-sharing
arrangement, isuchprovided the plan does not eircumvent-theserules—or

Business and Professions Code section 6000 et seq.; orotherwise violate

these Rules or the State Bar Act;

(4)>—A-membera lawyer or law firm* may pay a prescribed registration, referral, or

participationother fee to a lawyer referral service established, sponsored;
and operated in accordance with the State Bar of California’s Minimum
Standards for a-Lawyer Referral Service-in-California-Services; or

a lawyer or law firm* may share with or pay a court-awarded leqgal fee to a
nonprofit organization that employed, retained or recommended
employment of the lawyer or law firm* in the matter.




A memberlawyer shall not form a partnership or other organization with a persen

who-is—net-a-tawyernonlawyer if any of the activities of thatthe partnership or
other organization consist of the practice of law.

A lawyer shall not permit a person* who recommends, employs, or pays the
lawyer to render legal services for another to direct or regulate the lawyer’s
independent professional judgment or interfere with the lawyer-client relationship
in rendering legal services.

A lawyer shall not practice with or in the form of a professional corporation or
other organization authorized to practice law for a profit if:

(1)  a nonlawyer owns any interest in it, except that a fiduciary representative
of a lawyer's estate may hold the lawyer’'s stock or other interest for a
reasonable* time during administration;

(2) a nonlawyer is a director or officer of the corporation or occupies a
position of similar responsibility in any other form of organization; or

(3) a nonlawyer has the right or authority to direct or control the lawyer’s
independent professional judgment.

The Board of Trustees of the State Bar shall formulate and adopt Minimum
Standards for Lawyer Referral Services, which, as from time to time amended,
shall be binding on lawyers. A lawyer shall not accept a referral from, or
otherwise participate in, a lawyer referral service unless it complies with such
Minimum Standards for Lawyer Referral Services.




(e) The Board of Trustees of the State Bar shall formulate and adopt Minimum
Standards for Lawyer Referral Services, which, as from time to time amended,
shall be binding on lawyers. A lawyer shall not accept a referral from, or
otherwise participate in, a lawyer referral service unless it complies with such
Minimum Standards for Lawyer Referral Services.

(f) A lawyer shall not practice with or in the form of a nonprofit legal aid, mutual

benefit or advocacy group if the nonprofit organization allows any third person* or
organization to interfere with the lawyer's independent professional judgment, or
with the lawyer-client relationship, or allows or aids any person,* organization or
group to practice law in violation of these Rules or the State Bar Act.

Piscussion COMMENT

[1] Paragraph (a) does not prohibit a lawyer or law firm* from paying a bonus to or

otherwise compensating a nonlawyer employee from general revenues received for
legal services, provided the arrangement does not interfere with the independent
professional judgment of the lawyer or lawyers in the firm* and does not violate these
Rules or the State Bar Act. However, a nonlawyer employee's bonus or other form of
compensation may not be based on a percentage or share of fees in specific cases or

legal matters.

[2] Paragraph (a) also does not prohibit payment to a nonlawyer third-party for
goods and services provided to a lawyer or law firm;* however, the compensation to a
nonlawyer third-party may not be determined as a percentage or share of the lawyer's
or law firm's overall revenues or tied to fees in particular cases or legal matters. A
lawyer may pay to a nonlawyer third-party, such as a collection agency, a percentage of
past due or delinquent fees in concluded matters that the third-party collects on the
lawyer's behalf.

[3] Paragraph (a)(5) permits a lawyer to share with or pay court-awarded legal fees
to nonprofit legal aid, mutual benefit, and advocacy groups that are not engaged in the
unauthorized practice of law. See Frye v. Tenderloin Housing Clinic, Inc. (2006) 38
Cal.4th 23 [40 Cal.Rptr.3d 221]. See also Rule 6.3. Regarding a lawyer’s contribution of
legal fees to a legal services organization, see Rule 1.0, Comment [5] on financial
support for programs providing pro bono legal services.




[4] This Rule is not intended to affect case law regarding the relationship between

insurers and lawyers providing legal services to insureds. See, e.q., Gafcon, Inc. v.
Ponsor Associates (2002) 98 Cal.App.4th 1388 [120 Cal.Rptr.2d 392].




Rule 5.5 [1-300] Unauthorized Practice of Law; Multijurisdictional Practice of Law

(Redline Comparison of the Proposed Rule to Current California Rule)

(@) Alawyer admitted to practice law in California shall not:

(MByrA-membershall-noetpractice law in a jurisdiction where to do so would be in

violation of regulations of the profession in that jurisdiction.

(2)  knowingly* assist a person* or entity in the unauthorized practice of law.

(b)  Alawyer who is not admitted to practice law in California shall not:

(1)  except as authorized by these Rules or other law, establish or maintain a
resident office or other systematic or continuous presence in California for
the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in California.

Comment

Paragraph (b)(1) prohibits lawyers from practicing law in_California unless otherwise
entitled to practice law in this state by court rule or other law. See, e.g., California
Business and Professions Code, §§ 6125 et seq. See also California Rules of Court,
rules 9.40 (counsel pro hac vice), 9.41 (appearances by military counsel), 9.42 (certified
law students), 9.43 (out-of-state attorney arbitration counsel program), 9.44 (reqistered
foreign legal consultant); 9.45 (registered legal services attorneys), 9.46 (reqistered in-
house counsel), 9.47 (attorneys practicing temporarily in California as part of litigation),
and 9.48 (non-litigating attorneys temporarily in California to provide legal services).




Rule 1-500 AgreementsRestricting-aMember's

[5.6] Restrictions on a Lawyer’s Right to Practice

(Redline Comparison of the Proposed Rule to Current California Rule)

(@)  Alawyer shall not participate in offering or making:
(A1) Aa membe
ethenwse—#—the—ag#eemen{partnershlp, shareholders, operatlnq,
employment, or other similar type of agreement that restricts the right of a
memberlawyer to practice lawafter termination of the relationship, except that
this—rule—shall-not-prohibitsuch—an agreement which:that: (i) concerns
benefits upon retirement, or (i) is authorized by law; or
&
(2)
{araetreeef—law—epan aqreement in which a restrlctlon on the lawyer's rlqht to
practice is part of the settlement of a client controversy.
18 I alu_ t.l'e. ||zeg_d;, b5§;B; EH.S"'ESS and—Professions—Gode—sections—6092.5
(Bb) A memberlawyer shall not be—a—party—to—or—participate in offering or making an
agreement which precludes the reporting of a violation of these rules.
(c) This Rule does not prohibit an agreement that is authorized by Business and
Professions Code §§ 6092.5(i) or 6093.
DiscussionComment

[1]

Concerning the application of paragraph (a)(1)(ii), see Business and Professions

Code & 16602; Howard v. Babcock (1993) 6 Cal.4th 409, 425 [25 Cal.Rptr.2d 80].




[2] Paragraph (a)(2) prohibits a lawyer from offering or agreeing not to represent other
persons* in connection with settling a claim on behalf of a client.

[3] This Rule does not prohibit restrictions that may be included in the terms of the sale
of a law practice pursuant to Rule 1.17.




Rule 6.3 Membership In Legal Services Organization
(Redline Comparison of the Proposed Rule to ABA Model Rule)

A lawyer may serve as a director, officer or member of a legal services organization,
apart from the law firm* in which the lawyer practices, notwithstanding that the
organization serves persons* having interests adverse to a client of the lawyer. The
lawyer shall not knowingly* participate in a decision or action of the organization:

(a) if participating in the decision or action would be incompatible with the lawyer's
obligations to a client under RuleRules 1.7 or_1.9, or Business and Professions
Code § 6068(e)(1); or

(b)  where the decision or action could have a material adverse effect on the
representation of a client of the organization whose interests are adverse to a
client of the lawyer.

Comment

- Lawyers should be—enecouraged—te—support and participate in legal service
organizations. A lawyer who is an officer or a member of such an organization does not

thereby have a client-lawyer relationship with persons* served by the organization.
However, there is potential conflict between the interests of such persons* and the
interests of the lawyer's clients. If the possibility of such conflict disqualified a lawyer
from serving on the board of a legal services organization, the profession's involvement
in such organizations would be severely curtailed.




Rule 6.5 [1-650] Limited Legal Services Programs
(Redline Comparison of the Proposed Rule to Current California Rule)

(Aa) A memberlawyer who, under the auspices of a program sponsored by a court,
government agency, bar association, law school, or nonprofit organization,
provides short-term limited legal services to a client without expectation by either
the memberlawyer or the client that the memberlawyer will provide continuing
representation in the matter:

(1)  is subject to rule—3-310Rules 1.7 and 1.9(a) only if the memberlawyer
knows* that the representation of the client involves a conflict of interest;
and

(2) has—an—imputed—conflict—ofinterestis_subject to Rule 1.10 only if the
memberlawyer knows* that another lawyer associated with the

memberlawyer in a law firm* would-have a conflictof interest under rule-3-
310is prohibited from representation by Rule 1.7 or 1.9(a) with respect to
the matter.

(Bb) Except as prowded |n paragraph (Aa)(2) a—eenﬂ+et—ef—mter:est—tha¢—aﬂses—#em—a

the—membeps—law—ﬁFmRule 1 10 is mappllcable to a representatlon qoverned bv

this Rule.

(€c) The personal disqualification of a lawyer participating in the program will not be
imputed to other lawyers participating in the program.

PiseussionComment

[1] Courts, government agencies, bar associations, law schools and various
nonprofit organizations have established programs through which lawyers provide short-
term limited legal services - such as advice or the completion of legal forms —that will
assist persons* in addressing their legal problems without further representation by a
lawyer. In these programs, such as legal-advice hotlines, advice-only clinics or pro se
counseling programs, whenever a lawyer-client relationship is established, there is no
expectation that the lawyer'slawyer's representation of the client will continue beyond
that limited consultation. Such programs are normally operated under circumstances in
which it is not feasible for a lawyer to systematically screen for conflicts of interest as is
generally required before undertaking a representation.

[2] A -memberlawyer who provides short-term limited legal services pursuant to rule
1-650this Rule must secure the client’s informed consent* to the limited scope of the
representation. See Rule 1.2(b). If a short-term limited representation would not be
reasonable* under the circumstances, the memberlawyer may offer advice to the client
but must also advise the client of the need for further assistance of counsel. See+ule-3-
110—Except as provided in this rule—1-6560,—theRule, these Rules of Professional
Conduct-and the State Bar Act, including the memberslawyer’'s duty of confidentiality




under Business and Professions Code § 6068(e)(1), Rule 1.6, and Rule 1.9, are
applicable to the limited representation.

[3] A memberlawyer who is representing a client in the circumstances addressed by
rule—1-650this Rule ordinarily is not able to check systematically for conflicts of interest.
Therefore, paragraph (Aa)(1) requires compliance with rule-3-316Rules 1.7 and 1.9(a)
only if the memberlawyer knows* that the representation presents a conflict of interest
for the memberlawyer. In addition, paragraph (Aa)(2) imputes conflicts of interest to the
memberlawyer only if the memberlawyer knows* that another lawyer in the
memberslawyer's law firm* would be disqualified under rule-3-310Rules 1.7 or 1.9(a).

[4] Because the limited nature of the services significantly reduces the risk of
conflicts of interest with other matters being handled by the memberslawyer's law firm,*
paragraph (Bb) provides that imputed conflicts of interest are inapplicable to a
representation governed by this rule except as provided by paragraph (Aa)(2).
Paragraph (Aa)(2) imputes conflicts of interest to the participating memberlawyer when
the memberlawyer knows* that any lawyer in the memberslawyer's firm* would be
disqualified under rule-3-310Rules 1.7 or 1.9(a). By virtue of paragraph (Bb), moreover,
a memberslawyer's participation in a short-term limited legal services program will not
be imputed to the memberslawyer's law firm* or preclude the memberslawyer's law
firm* from undertaking or continuing the representation of a client with interests adverse
to a client being represented under the program’sprogram's auspices. Nor will the
personal disqualification of a lawyer participating in the program be imputed to other
lawyers participating in the program.

[5] If, after commencing a short-term limited representation in accordance with rule
1-650,a-memberthis Rule, a lawyer undertakes to represent the client in the matter on
an ongoing basis, rule—3-310—-and-all-ether+ulesRules 1.7, 1.9(a), and 1.10 become
applicable.




Rule 7.1 [1-400] Advertising-and-SelicitationCommunications Concerning A

Lawyer’s Services
(Redline Comparison of the Proposed Rule to Current California Rule)

(Ca)

~olifornia. A licitat F f ir the discl :
members-orlaw-firm’'s-professional-duties-isnotprohibited-lawyer shall not make

a false or misleading communication about the lawyer or the lawyer’s services. A
communication is false or misleading if it contains an untrue statement, or a
material misrepresentation of fact or law, or omits a fact necessary to make the
communication considered as a whole not materially misleading.

o A — licitation (as defined_herein) shall_not:




(Eb) The Board of GevernersTrustees of the State Bar shalimay formulate and adopt
standards as to communications whichthat will be presumed to violate this+ule—1-
400Rule 7.1, 7.2, 7.3, 7.4 or 7.5. The standards shall only be used as
presumptions affecting the burden of proof in disciplinary proceedings involving
alleged violations of these rulesRules. “Presumption affecting the burden of
proof” means that presumption defined in Evidence Code sections§§ 605 and
606. Such standards formulated and adopted by the Board, as from time to time
amended, shall be effective and binding on all memberslawyers.

11 This Rule governs all communications of any type whatsoever about the lawyer

or the lawyer’s services, including advertising permitted by Rule 7.2. A communication
includes any message or offer made by or on behalf of a lawyer concerning the




availability for professional employment of a lawyer or a lawyer’s law firm* directed to

any person.*

([2)] A “communication”™ which contains testimonials about or endorsements of a
member—unless—sueh—eemmemreatlen—atse that contalns an express ersetamer—sueh—as

Fegatdmg—the—euteeme—ef—yeur—legal—matter—quarantee or warrantv of the result of a

particular representation is a false or misleading communication under this Rule. See
also, Business and Professions Code § 6157.2(a).

[3] This Rule prohibits truthful statements that are misleading. A truthful statement is
misleading if it omits a fact necessary to make the lawyer's communication considered
as a whole not materially misleading. A truthful statement is also misleading if it is
presented in _a manner that creates a substantial* likelihood that it will lead a
reasonable* person* to formulate a specific conclusion about the lawyer or the lawyer’s
services for which there is no reasonable* factual foundation. Any communication that
states or implies “no fee without recovery” is also misleading unless the communication
also expressly discloses whether or not the client will be liable for costs.

Fetatrenemp—m—faet—e*lste that truthfullv reports a Iawvers achlevements on behalf of




clients or former clients, or a testimonial about or endorsement of the lawyer, may be
misleading if presented so as to lead a reasonable* person* to form an unjustified
expectation that the same results could be obtained for other clients in similar matters
without reference to the specific factual and legal circumstances of each client’'s case.
Similarly, an unsubstantiated comparison of the lawyer’s services or fees with the
services or fees of other lawyers may be misleading if presented with such specificity as
would lead a reasonable* person* to conclude that the comparison can be
substantiated. An appropriate disclaimer or qualifying language often avoids creating
unjustified expectations.

45)[5]A—This Rule prohibits a lawyer from making a communication>which that states

or implies that amemberthe lawyer is able to provide legal services in a language other
than English unless the memberlawyer can actually provide legal services in suchthat
language or the communication also states in the language of the communication (&)

the employment title of the person* who speaks such language-and-{b}-that-the-person
. I f the S : ( Californiaif that is-t _



[6] Rules 7.1 through 7.5 are not the sole basis for regulating communications
concerning a lawyer’s services. See, e.q., Business and Professions Code §§ 6150 —
6159.2 and 17000 et. seq. Other state or federal laws may also apply.




Rule 7.2 [1-400, 1-320(B), (C), & (A)(4), 2-200(B)] Advertising
(Redline Comparison of the Proposed Rule to Current California Rules)

Proposed Rule 7.2(b) compared to current rule 1-320 (B), (C), (A)(4):

Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through any written, recorded or electronic means of communication, including

public media.

A memberlawyer shall not compensate, promise or give;—erpromise anything of
value to anya person® or entity for the purpose of recommendlng or securlng

services of the Iawver or the Iawvers law firm,* except that a lawyer may:

1) pay the reasonable* costs of advertisements or communications permitted
by this Rule;

(42) A-member-may-pay a-prescribedregistration;the usual charges of a legal

services plan or a qualified lawyer referral-erparticipationfee-to service. A
qualified lawyer referral service is a lawyer referral service established,
sponsored; and operated in accordance with the State Bar of
Califernia’sCalifornia's Minimum Standards for a Lawyer Referral Service in
California;

pay for a law practice in accordance with Rule 1.17;

BB

refer clients to another lawyer or a nonlawyer professional pursuant to an
arrangement not otherwise prohibited under these Rules or the State Bar
Act that provides for the other person* to refer clients or customers to the

lawyer, if




Proposed Rule 7.2(b) compared to the 2nd sentence of current rule 2-200(B):

(i) the reciprocal referral arrangement is not exclusive, and

(i) the clientis informed of the existence and nature of the arrangement;

Law—ﬁ#m—by—a—elem—A—member—eﬁeﬁng—ef—engng ffer or give a glft or

gratuity to any—tawyer—who—hasa person® or entity having made a
recommendation resulting in the employment of the memberlawyer or the

memberslawyer's law firm* %ha“—ne%e#ﬁseﬁ—welaie%h%mle provided that
the gift or gratuity was not offered or given in consideration of any
promise, agreement, or understanding that such a gift or gratuity would be
forthcoming or that referrals would be made or encouraged in the future.

Proposed Rule 7.2(c) compared to current Rule 1-400, Standard (12):

(€)

Any communication made
pursuant to this Rule shall include the name and address of at least one lawyer
or law firm* responsible for its content.

Comment

[1] This Rule permits public _dissemination of accurate information concerning a
lawyer and the lawyer's services, including for example, the lawyer's name or firm*
name, the lawyer's contact information; the kinds of services the lawyer will undertake;
the basis on which the lawyer's fees are determined, including prices for specific
services and payment and credit arrangements; a lawyer's foreign language ability;
names of references and, with their consent, names of clients reqularly represented;
and other information that might invite the attention of those seeking legal assistance.
This Rule, however, prohibits the dissemination of false or misleading information, for
example, an advertisement that sets forth a specific fee or range of fees for a particular
service where, in fact, the lawyer charges or intends to charge a greater fee than that
stated in the advertisement.

[2] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such
as court-approved class action notices.




Paying Others to Recommend a Lawyer

[3] Paragraph (b)(1) permits a lawyer to compensate employees, agents and vendors
who are engaged to provide marketing or client-development services, such as publicists,
public-relations personnel, business-development staff and website designers. See Rule
5.3 for the duties of lawyers and law firms* with respect to supervising the conduct of
nonlawyers who prepare marketing materials and provide client development services.

[4] Paragraph (b)(4) permits a lawyer to make referrals to another lawyer or nonlawyer
professional, in return for the undertaking of that person* to refer clients or customers to
the lawyer. Such reciprocal referral arrangements must not interfere with the lawyer's
professional judgment as to making referrals or as to providing substantive legal services.
See Rule[s 2.1 and] 5.4(c). Conflicts of interest created by arrangements made pursuant
to_paragraph (b)(4) are governed by Rule 1.7. A division of fees between or among
lawyers not in the same law firm* is governed by Rule 1.5.1.




Rule 7.2 [1-400 1-320(B), (C), & (A)(4)] Advertising
(Redline Comparison of the Proposed Rule to ABA Model Rule)

(@)  Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through any written, recorded or electronic means of communication, including
public media.

(b) A lawyer shall not compensate, promise or give anything of value to a person*
foror entity for the purpose of recommending or securing the fawyer's-services of
the lawyer or the lawyer's law firm,* except that a lawyer may:

(1)  pay the reasonable* costs of advertisements or communications permitted
by this Rule;

(2)  pay the usual charges of a legal serviceservices plan or a net-for-profit-or
qualified lawyer referral service. A qualified lawyer referral service is a
lawyer referral service that—has—been—approved—by—an—appropriate
regutatory—authorityestablished, sponsored and operated in_accordance
with the State Bar of California's Minimum Standards for a Lawyer Referral
Service in California;

(3) pay for a law practice in accordance with Rule 1.17;-and-

4) refer clients to another lawyer or a nonlawyer professional pursuant to an
agreementarrangement not otherwise prohibited under these Rules or the
State Bar Act that provides for the other person* to refer clients or
customers to the lawyer, if

(i) the reciprocal referral agreementarrangement is not exclusive, and

(i) the client is informed of the existence and nature of the

agreementarrangement;

(5) offer or give a qift or gratuity to a person* or entity having made a
recommendation resulting in the employment of the lawyer or the lawyer's
law firm,* provided that the qift or gratuity was not offered or given in
consideration of any promise, agreement, or understanding that such a gift
or_gratuity would be forthcoming or that referrals would be made or
encouraged in the future.

(c) Any communication made pursuant to this ruleRule shall include the name and
office-address of at least one lawyer or law firm* responsible for its content.

Comment




[21] This Rule permits public dissemination of accurate information concerning a
lawyer'slawyer and the lawyer's services, including for example, the lawyer's name or
firm* name, address;-email-address-website,and-telephone-numberthe lawyer's contact
information; the kinds of services the lawyer will undertake; the basis on which the
lawyer'slawyer's fees are determined, including prices for specific services and payment
and credit arrangements; a lawyerslawyer's foreign language ability; names of
references and, with their consent, names of clients regularly represented; and other
information that might invite the attention of those seeking legal assistance._This Rule
however, prohibits the dissemination of false or misleading information, for example, an
advertisement that sets forth a specific fee or range of fees for a particular service
where, in fact, the lawyer charges or intends to charge a greater fee than that stated in
the advertisement.

[42] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such
as notice-to-members-of-a-classincourt-approved class action litigatiennotices.

Paying Others to Recommend a Lawyer




group-advertising—A-lawyer-may permits a lawyer to compensate employees, agents and
vendors who are engaged to provide marketing or elient-developmentclient-development

serwces such as pubI|C|sts publlc-relatlons personnel, business- development staff and




[84] Alawyeralsomay-agree-toreferclientsParagraph (b)(4) permits a lawyer to make

referrals to another lawyer or a-nonlawyer professional, in return for the undertaking of
that person* to refer clients or customers to the lawyer. Such reciprocal referral
arrangements must not interfere with the lawyerslawyer's professional judgment as to
maklng referrals or as to prowdmg substantive legal serwces See RulesRule[s 2.1 and]

exeleewe—and—the—elem—s—m#emed—ef—the—refeﬁa—ageeemenir Confllcts of mterest

created by sueh-arrangements made pursuant to paraqraph (b)(4) are governed by Rule

ﬂme—eemp%ed—ehmihple—en#nee A dIVISIOI’\ of fees between or among Iawvers not in

the same law firm* is governed by Rule 1.5.1.




Rule 7.3 [1-400]AdvertisingSolicitation of Clients
(Redline Comparison of the Proposed Rule to Current California Rule)

A lawyer shall not by in-person,” live telephone or real-time electronic contact
solicit professional employment when a significant motive for doing so is the
lawyer’'s pecuniary gain, unless the person contacted:

&

(21) Whieh-is: a lawyer; or
(a2) delivered-inperson-or-by-telephone,—orhas a family, close personal, or prior

professional relationship with the lawyer.

A lawyer shall not solicit professional employment by written, recorded or
electronic communication or by in-person, telephone or real-time electronic contact
even when not otherwise prohibited by paragraph (a), if:

(1)  the person* being solicited has made known* to the lawyer a desire not to
be solicited by the lawyer; or

* k k k %

(62) Bethe solicitation is transmitted in any manner which involves intrusion,

coercion, duress,—compulsion,—intimidation,—threats,—or—vexatious—or
harassing-conduet or harassment.

* % % k% %




Every written, recorded or electronlc communication from a lawyer soI|C|t|nq

professional employment from any person* known* to be in need of legal services
in_a particular matter shall include the word “Advertisement” or words of similar
import on the outside envelope, if any, and at the beqginning and ending of any
recorded or electronic communication, unless the recipient of the communication is
a person* specified in paragraphs (a)(1) or (a)(2), or unless it is apparent from the
context that the communication is an advertisement.

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or
directed by the lawyer that uses in-person, live telephone or real-time electronic
contact to solicit memberships or subscriptions for the plan from persons* who are
not known* to need legal services in a particular matter covered by the plan.

(e) As used in this Rule, the terms “solicitation” and “solicit” refer to an oral or written*
targeted communication initiated by or on behalf of the lawyer that is directed to a
specific person* and that offers to provide, or can reasonably* be understood as
offering to provide, legal services.

Standards-=Comment

reteﬂ%rene#eeunselr does not constltute a sollc:ltatlon |f it is dlrected to the qeneral publlc
such as through a billboard, an Internet banner advertisement, a website or a television
commercial, or if it is in response to a request for information or is automatically
generated in response to Internet searches.

[2] Paragraph (a) does not apply to situations in which the lawyer is motivated by

considerations other than the lawyer’s pecuniary gain. Therefore, paragraph (a) does not
prohibit a lawyer from participating in_constitutionally protected activities of bona fide
public or charitable legal-service organizations, or bona fide political, social, civic,
fraternal, employee or trade organizations whose purposes include providing or
recommending legal services to its members or beneficiaries. See, e.q., In re Primus
(1978) 436 U.S. 41298 S.Ct. 1893].




[3] This Rule does not prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a bona fide group or
prepaid legal plan for their members, insureds, beneficiaries or other third parties for the
purpose of informing such entities of the availability of and details concerning the plan or
arrangement which the lawyer or lawyer's firm* is willing to offer.

[4] Lawyers who participate in a legal service plan as permitted under paragraph (d)
must comply with Rules 7.1, 7.2, and 7.3(b). See also Rules 5.4 and 8.4(a).




Rule 7.4 [1-400(D)(6)] Communication of Fields of Practice
and Specialization-Provision
(Redline Comparison of the Proposed Rule to Current California Rule)

* k k k %

(Ba) A eommunication-or-solicitation{as-defined-herein)-shall-nretlawyer shall not state

that the lawyer is a certified specialist in a particular field of law, unless:

* % k% % %

(61) Statethata-memberisa—“the lawyer is currently certified specialist™unless
the—rnembarelde—s—curren—cerificate—as a specialist issved-by the
Board of Legal Specialization, or any other entity accredited by the State
Bar to designate specialists pursuant to standards adopted by the Board

of Trustees,; and states the complete name of the entity which granted
certification——

(2) the name of the certifying organization is clearly identified in the
communication.

Notwithstanding paragraph (a), a lawyer may communicate the fact that the
lawyer does or does not practice in particular fields of law. A lawyer may also
communicate that his or her practice specializes in, is limited to, or is
concentrated in a particular field of law, subject to the requirements of Rule 7.1.




(@)

Rule 7.5[1-400] Firm* Names and LetterheadsTrade Names
(Redline Comparison of the Proposed Rule to ABA Model Rule)

A lawyer shall not use a firm* name, letterheadtrade name or other professional
designation that violates Rule 7.1.

(b) A tradename-may-be-used-by-a-lawyer in private practice if-it-doesnot-implya
connection—shall not use a firm* name, trade name or other professional
designation that states or implies a relationship with a government agency or with
a public or charitable legal services organization—and—is—net, or otherwise in
violation-efviolates Rule 7.1.

)

{e)

(dc) Lawyers—mayA lawyer shall not state or imply that they—practice—in—a
partnershipthe lawyer practices in or has a professional relationship with a law
firm* or other organization enly-whenrunless that is the fact.

Comment

The term “other professional designation” includes, but is not limited to, logos,

letterheads, URLSs, and signature blocks.




Rule 8.1 [1-200] False Statement Regarding Admission-to-the State-
BarApplication for
Admission, Readmission, Certification or Registration
(Redline Comparison of the Proposed Rule to Current California Rule)

(@) This Rule applies to applications for admission, readmission, certification or
registration submitted to the State Bar or a court, including applications for:
admission to practice law under Business and Professions Code §§ 6060 and
6062; readmission or reinstatement to practice law pursuant to California Rules
of Court, rule 9.10(f); certification as a legal specialist under California Rules of
Court, rule 9.35; and appearance and practice under California Rules of Court,
rules 9.40 — 9.46.

(b)  An_applicant for admission, readmission, certification or registration shall not
knowingly* make a false statement of material fact, fail to disclose a material fact,
or fail to correct a statement known* to be false.

() A A member—shallneotlawyer supporting or opposing another person’s
application for admission, readmission, certification or registration, shall not, as
part of the application process, knowingly* make a false statement regarding-aof
material fact-orknowingly, fail to disclose a material fact-in-cennection-with-an
applicationforadmissionto-the-State Bar, or fail to correct a statement known* to

be false.

foerRule does not apply to a lawyer in representing an applicant fer-admission-to

practice—in proceedings related—to—suchrelating to admission, readmission,
certification or registration.

CommentDiscussion

“ H H ”

[11 A person* who makes a false statement in connection with that person’s own
application can be subject to discipline under this Rule or to later cancellation of that
person’s admission or other authorization.

[2] In_representing an applicant for admission, readmission, certification or
reqgistration, a lawyer is subject to other applicable rules and the State Bar Act.




Rule 8.1 [1-110] Disciplinary-Authority-of the State BarCompliance with

Conditions of Discipline and Agreements in Lieu of Discipline
(Redline Comparison of the Proposed Rule to Current California Rule)

A memberlawyer shall comply with the terms and conditions attached to any agreement
in_lieu of discipline, any public or private reprevals—erreproval, or to other discipline
administered by the State Bar pursuant to Business and Professions Code sections§§
6077 and 6078 and rule-9-19,-California Rules of Court, rule 9.19.

Comment

Other provisions also require a lawyer to comply with agreements in lieu of discipline
and conditions of discipline. See e.qg., Business and Professions Code § 6068, (k) and

(0.




Rule 8.2 [1-700] Member-as-Candidate-forJudicial OfficeOfficials
(Redline Comparison of the Proposed Rule to Current California Rule)

(@) Alawyer shall not make a statement of fact that the lawyer knows* to be false or
with _reckless disregard as to its truth or falsity concerning the qualifications or
integrity of a judge or judicial officer, or of a candidate for election or appointment
to judicial office.

(Ab) A memberlawyer who is a candidate for judicial office in California shall comply
with Canon 5 of the California Code of Judicial Ethics.

B} For purposes of this Rule, “candidate for judicial office” means a memberlawyer
seeking judicial office by election. The determination of when a memberlawyer is
a candidate for judicial office by election is defined in the terminology section of
the California Code of Judicial Ethics. A member'slawyer’s duty to comply with
paragraph{Ajthis Rule shall end when the memberlawyer announces withdrawal
of the member'slawyer’s candidacy or when the results of the election are final,
whichever occurs first.

(c) A lawyer who seeks appointment to judicial office shall comply with Canon 5B(1)
of the California Code of Judicial Ethics. A lawyer becomes an applicant seeking
judicial office by appointment at the time of first submission of an application or
personal data questionnaire to the appointing authority. A lawyer’s duty to
comply with this Rule shall end when the lawyer advises the appointing authority
of the withdrawal of the lawyer’s application.

PiseussionComment

1 To maintain the fair and independent administration of justice, lawyers should
defend judges and courts unjustly criticized. Lawyers also are obligated to maintain the
respect due to the courts of justice and judicial officers. See Business and Professions
Code § 6068(b).

[2] Assessments by lawyers are relied on in evaluating the professional or personal
fitness of persons® being considered for election or appointment to judicial office.
Expressing honest and candid opinions on such matters contributes to improving the
administration of justice. Conversely, false statements by a lawyer can unfairly
undermine public confidence in the administration of justice.




Rule 8.4 [1-120] Assisting;-Seliciting;-or-lnducing ViolationsMisconduct

(Redllne Comparison of the Proposed Rule to Current California Rule)

It is professional misconduct for a lawyer to:

(a) violate these Rules or the State Bar Act, knowingly* assist, solicit or induce
another to do so, or do so through the acts of another;

(b) commit a criminal act that involves moral turpitude or that reflects adversely on
the lawyer's honesty, trustworthiness or fithess as a lawyer in other respects;

(c) engage in conduct involving moral turpitude, dishonesty, fraud,* deceit or
reckless or intentional misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or
to achieve results by means that violate these Rules, the State Bar Act, or other
law; or

(f) A-member-shall-noet knowingly assist in,—selicit—or-induce-anya judge or judicial
officer in conduct that is a violation of theseapplicable rules erthe-State Bar-Actof
judicial conduct or other law.

Comment

[11 A violation of this Rule can occur when a lawyer is acting in propria persona or
when a lawyer is not practicing law or acting in a professional capacity.

[2] Paragraph (a) does not prohibit a lawyer from advising a client concerning action
the client is legally entitled to take.

[8] A lawyer may be disciplined for criminal acts as set forth in Business and
Professions Code §§ 6101 et seq., or if the criminal act constitutes “other misconduct
warranting discipline” as defined by California Supreme Court case law. See In re Kelley
(1990) 52 Cal.3d 487 [276 Cal.Rptr. 375].

[4] A lawyer may be disciplined under Business and Professions Code § 6106 for
acts of gross negligence involving moral turpitude.

[5] Paragraph (c) does not apply where a lawyer advises clients or others about, or
supervises, lawful covert activity in the investigation of violations of civil or criminal law
or_constitutional rights, provided the lawyer's conduct is otherwise in compliance with
these Rules and the State Bar Act.

[6] Paragraph (d) does not prohibit activities of a lawyer that are protected by the
First Amendment to the United States Constitution or by Article |, § 2 of the California
Constitution.




(Ac)

Rule 8.4.1 [2-400] Prohibited Diseriminatory ConductinaLaw-

PracticeDiscrimination, Harassment and Retaliation

(Redline Comparison of the Proposed Rule to Current California Rule)

In representing a client, or in terminating or refusing to accept the representation

of any client, a lawyer shall not unlawfully harass or unlawfully discriminate

against persons* on the basis of any protected characteristic or for the purpose

of retaliation.

In relation to a law firm’s operations, a lawyer shall not, on the basis of any

protected characteristic or for the purpose of retaliation, unlawfully:

(1)
(2)

discriminate or knowingly* permit unlawful discrimination;

harass or knowingly* permit the unlawful harassment of an employee, an
applicant, an unpaid intern or volunteer, or a person* providing services
pursuant to a contract; or

refuse to hire or employ a person.,* or refuse to select a person for a
training program leading to employment, or bar or discharge a person®
from_employment or from a training program leading to employment, or
discriminate against a person* in compensation or in terms, conditions, or
privileges of employment.

For purposes of this rule:

(1)

(2)

empley—members—to—practicetaw;protected characteristic’ means race,
religious creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, genetic information, marital status, sex,
gender, gender identity, gender expression, sexual orientation, age,
military and veteran status, or other category of discrimination prohibited
by applicable law, whether the category is actual or perceived;

‘knowingly permit” means afailureto fail to advocate corrective action
where the memberlawyer knows* of a discriminatory policy or practice
whichthat results in the unlawful discrimination or_harassment prohibited
inby paragraph (Bb); and

“‘unlawfully” and “unlawful” shall be determined by reference to applicable
state eorand federal statutes erand decisions making unlawful
discrimination or_harassment in employment and in offering goods and
services to the public-; and

“retaliation” means to take adverse action because a person* has (i)
opposed, or (ii) pursued, participated in, or assisted any action alleqing,
any conduct prohibited by this Rule.




(2e)

A lawyer who is the subject of a State Bar investigation or State Bar Court

proceeding alleging a violation of this Rule shall promptly notify the State Bar of
any criminal, civil, or administrative action premised, whether in whole or part, on
the same conduct that is the subject of the State Bar investigation or State Bar
Court proceeding.

aceepting-or-terminating-representation-ofany-client:Upon issuing a notice of a

disciplinary charge under this Rule:

(1)  If the notice is of a disciplinary charge under paragraph (a) of this Rule,
the State Bar shall provide a copy of the notice to the California
Department of Fair Employment and Housing and the United States
Department of Justice, Coordination and Review Section.

(2) If the notice is of a disciplinary charge under paragraph (b) of this Rule,
the State Bar shall provide a copy of the notice to the California
Department of Fair Employment and Housing and the United States Equal
Employment Opportunity Commission.

This Rule shall not prevent a lawyer from representing a client alleged to have
engaged in unlawful discrimination, harassment, or retaliation.




11 Conduct that violates this Rule undermines confidence in the legal profession

and our legal system and is contrary to the fundamental principle that all people are
created equal. A lawyer may not engage in such conduct through the acts of another.
See Rule 8.4(a). In relation to a law firm’s operations, this Rule imposes on all law firm*
lawyers the responsibility to advocate corrective action to address known* harassing or
discriminatory conduct by the firm* or any of its other lawyers or nonlawyer personnel.
Law firm* management and supervisorial lawyers retain their separate responsibility
under Rules 5.1 and 5.3. Neither this Rule nor Rule 5.1 or 5.3 imposes on the alleged
victim of any conduct prohibited by this Rule any responsibility to advocate corrective
action.

[2] The conduct prohibited by paragraph (a) includes the conduct of a lawyer in a
proceeding before a judicial officer. (See Canon 3B(6) of the Code of Judicial Ethics
providing, in part, that: “A judge shall require lawyers in proceedings before the judge to
refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex,
gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital
status, socioeconomic status, or political affiliation against parties, witnesses, counsel,
or others.”) A lawyer does not violate paragraph (a) by referring to any particular status
or group when the reference is relevant to factual or legal issues or arguments in the
representation. This Rule does not apply to conduct protected by the First Amendment
to the United States Constitution or by Article |, § 2 of the California Constitution. While
both the parties and the court retain discretion to refer such conduct to the State Bar, a
court’'s finding that preemptory challenges were exercised on a discriminatory basis
does not alone establish a violation of paragraph (a).

[3] What constitutes a failure to advocate corrective action under paragraph (c)(2)
will depend on the nature and seriousness of the discriminatory policy or practice, the
extent to which the lawyer knows* of unlawful discrimination or harassment resulting
from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or
law_firm* implementing that policy or practice. For example, a law firm* non-
management and non-supervisorial lawyer who becomes aware that the law firm* is
engaqging in a discriminatory hiring practice may advocate corrective action by bringing
that _discriminatory practice to the attention of a law firm* management lawyer who
would have responsibility under Rule 5.1 or 5.3 to take reasonable* remedial action
upon becoming aware of a violation of this Rule.

[4] Paragraph (d) ensures that the State Bar and the State Bar Court will be
provided with information regarding related proceedings that may be relevant in




determining whether a State Bar investigation or a State Bar Court proceeding relating
to a violation of this Rule should be abated.

[5] Paragraph (e) recognizes the public policy served by enforcement of laws and
regulations prohibiting unlawful discrimination, by ensuring that the state and federal
agencies with primary responsibility for coordinating the enforcement of those laws and
regulations is provided with notice of any allegation of unlawful discrimination,
harassment, or retaliation by a lawyer that the State Bar finds has sufficient merit to
warrant issuance of a notice of a disciplinary charge.

[6] This Rule permits the imposition of discipline for conduct that would not
necessarily result in the award of a remedy in a civil or administrative proceeding if such
proceeding were filed.




(Ac)

Rule 8.4.1 [2-400] Prohibited Diseriminatory ConductinaLaw-

PracticeDiscrimination, Harassment and Retaliation

(Redline Comparison of the Proposed Rule to Current California Rule)

In representing a client, or in terminating or refusing to accept the representation

of any client, a lawyer shall not unlawfully harass or unlawfully discriminate

against persons* on the basis of any protected characteristic or for the purpose

of retaliation.

In relation to a law firm’s operations, a lawyer shall not, on the basis of any

protected characteristic or for the purpose of retaliation, unlawfully:

(1)
(2)

discriminate or knowingly* permit unlawful discrimination;

harass or knowingly* permit the unlawful harassment of an employee, an
applicant, an unpaid intern or volunteer, or a person* providing services
pursuant to a contract; or

refuse to hire or employ a person.,* or refuse to select a person* for a
training program leading to employment, or bar or discharge a person*
from_employment or from a training program leading to employment, or
discriminate against a person* in compensation or in terms, conditions, or
privileges of employment.

For purposes of this rule:

(1)

(2)

employ—members—to—practicetaw;protected characteristic’ means race,
religious creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, genetic information, marital status, sex,
gender, gender identity, gender expression, sexual orientation, age,
military and veteran status, or other category of discrimination prohibited
by applicable law, whether the category is actual or perceived;

‘knowingly permit” means afailureto fail to advocate corrective action
where the memberlawyer knows* of a discriminatory policy or practice
whichthat results in the unlawful discrimination or_harassment prohibited
inby paragraph (Bb); and

“‘unlawfully” and “unlawful” shall be determined by reference to applicable
state eorand federal statutes erand decisions making unlawful
discrimination or_harassment in employment and in offering goods and

services to the public-; and




(4) ‘retaliation” means to take adverse action because a person* has (i)
opposed, or (ii) pursued, participated in, or assisted any action alleging,
any conduct prohibited by this Rule.

(€d) No disciplinary investigation or proceeding may be initiated by the State Bar
against a memberlawyer under this ruleRule unless and until a tribunal of
competent jurisdiction, other than a disciplinary tribunal, shall have first:

(1)  adjudicated a complaint of alleged harassment or discrimination and found
that unlawful conduct occurred-; or

(2) has entered an order sanctioning a lawyer for such unlawful conduct.

Upon sueh-adjudication_or entry of order, the tribunaltribunal’s finding-er, verdict
or order shall then be admissible evidence of the occurrence or non-occurrence
of the allegedharassment or discrimination alleged in any disciplinary proceeding

|n|t|ated under thls Fule—LH—erdei;fer;dﬁemHne—te—be—mpesed—undepﬂms—mleL

(e) This Rule shall not prevent a lawyer from representing a client alleged to have
engaqged in unlawful discrimination, harassment, or retaliation.

PiseussionComment

1] Conduct that violates this Rule undermines confidence in the legal profession
and our legal system and is contrary to the fundamental principle that all people are
created equal. A lawyer may not engage in such conduct through the acts of another.
See Rule 8.4(a). In relation to a law firm’s operations, this Rule imposes on all law firm*
lawyers the responsibility to advocate corrective action to address known* harassing or
discriminatory conduct by the firm* or any of its other lawyers or nonlawyer personnel.
Law firm* management and supervisorial lawyers retain their separate responsibility
under Rules 5.1 and 5.3. Neither this Rule nor Rule 5.1 or 5.3 imposes on the alleged
victim of any conduct prohibited by this Rule any responsibility to advocate corrective
action.

[2] The conduct prohibited by paragraph (a) includes the conduct of a lawyer in a
proceeding before a judicial officer. (See Canon 3B(6) of the Code of Judicial Ethics
providing, in part, that: “A judge shall require lawyers in proceedings before the judge to
refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex,
gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital
status, socioeconomic status, or political affiliation against parties, witnesses, counsel,




or others.”) A lawyer does not violate paragraph (a) by referring to any particular status
or group when the reference is relevant to factual or legal issues or arguments in the
representation. This Rule does not apply to conduct protected by the First Amendment
to the United States Constitution or by Article |, § 2 of the California Constitution. While
both the parties and the court retain discretion to refer such conduct to the State Bar, a
court’s finding that preemptory challenges were exercised on a discriminatory basis
does not alone establish a violation of paragraph (a).

[3] What constitutes a failure to advocate corrective action under paragraph (c)(2)
will depend on the nature and seriousness of the discriminatory policy or practice, the
extent to which the lawyer knows* of unlawful discrimination or harassment resulting
from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or
law_firm* implementing that policy or practice. For example, a law _firm* non-
management and non-supervisorial lawyer who becomes aware that the law firm* is
engaging in a discriminatory hiring practice may advocate corrective action by bringing
that discriminatory practice to the attention of a law firm* management lawyer who
would have responsibility under Rule 5.1 or 5.3 to take reasonable* remedial action
upon becoming aware of a violation of this Rule.

[4]  In order for harassment or discriminatory conduct to be actionable under this
rule, it must first be found to be unlawful by an appropriate civil administrative or judicial

tribunal under applicable state or federal law. Untilthere—is—afinding—of—civil
utlawfulness. there-is no-basis for disciplinary-action-under-this-rule-

[51 A complaint of misconduct based on this ruleRule may be filed with the State Bar
following a finding of unlawfulness in the first instance even though that finding is
thereafter appealed.

[6] This Rule permits the imposition of discipline for conduct that would not

necessarily result in the award of a remedy in a civil or administrative proceeding if such
proceeding were filed.




(@)

(b)

Rule 8.5 Disciplinary Authority; Choice of Law
(Redline Comparison of the Proposed Rule to Current ABA Model Rule)

Disciplinary Authority. A lawyer admitted to practice in thisjurisdictionCalifornia
is subject to the disciplinary authority of thisjurisdictionCalifornia, regardless of
where the lawyer's conduct occurs. A lawyer not admitted in this
jurisdictionCalifornia is also subject to the disciplinary authority of this
jurisdictionCalifornia if the lawyer provides or offers to provide any legal services
in thisjurisdictionCalifornia. A lawyer may be subject to the disciplinary authority
of both thisjurisdictionCalifornia and another jurisdiction for the same conduct.

Choice of Law. In any exercise of the disciplinary authority of this
jurisdictionCalifornia, the rules of professional conduct to be applied shall be as
follows:

(1)  for conduct in connection with a matter pending before a tribunal,* the
rules of the jurisdiction in which the tribunal* sits, unless the rules of the
tribunal* provide otherwise; and

(2)  for any other conduct, the rules of the jurisdiction in which the lawyer's
conduct occurred, or, if the predominant effect of the conduct is in a
different jurisdiction, the rules of that jurisdiction shall be applied to the
conduct. A lawyer shall not be subject to discipline if the lawyer's conduct
conforms to the rules of a jurisdiction in which the lawyer reasonably
believes* the predominant effect of the lawyer's conduct will occur.

Comment

Disciplinary Authority




’

n ,‘.‘ N a¥a AL i lcan eg O0—bra ice A

iction-in_California is subject to the
disciplinary authority of California. See Business and Professions Code §§ 6077, 6100.
Extension of the disciplinary authority of California to other lawyers who provide or offer
to provide legal services in California is for the protection of the residents of California.
A lawyer disciplined by a disciplinary authority in another jurisdiction may be subject to
discipline in California for the same conduct. See e.q., Business and Professions Code

§ 6049.1.
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