Draft rules adopted by the commission are subject to change prior to being
submitted to the board of trustees for public comment authorization.

Rule 4-400 [1.8.3] Gifts From Client
(Commission’s Proposed Rule Adopted on November 13 — 14, 2015 — Clean Version)

(@)  Alawyer shall not:

(1)  solicit a client to make a substantial gift, including a testamentary gift, to the
lawyer or a person related to the lawyer, or

(2) prepare on behalf of a client an instrument giving the lawyer or a person
related to the lawyer any substantial gift, unless (i) the lawyer or other
recipient of the gift is related to the client or (ii) the client has been advised
by an independent lawyer who has provided a certificate of independent
review that complies with the requirements of Probate Code section 21384.

(b) For purposes of this Rule, related persons include a person who is “related by
blood or affinity” as that term is defined in California Probate Code section
21374(a).

Comment

[1] A lawyer or a person related to a lawyer may accept a gift from the lawyer’s client,
subject to general standards of fairness and absence of undue influence. A lawyer also
does not violate this Rule merely by engaging in conduct that might result in a client
making a gift, such as by sending the client a wedding announcement. Discipline is
appropriate where impermissible influence occurs. See Magee v. State Bar (1962) 58
Cal.2d 423 [24 Cal.Rptr. 839].

[2] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner
or associate of the lawyer named as executor of the client's estate or to another
potentially lucrative fiduciary position. Such appointments, however, will be subject to
[Rule 1.7(a)(2)].
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