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FBI probes L.A. Housing Department’s actions in
apartment project for homeless seniors
April 8, 2010 | 2:29 pm

The FBI is investigating an affordable-housing deal in which Los Angeles officials c hanneled $26
million to a developer who they knew was under criminal investigation for alleged misuse of public
funds, city officials said Thursday.

The developer, David Rubin, was indicted last fall in New York for alleged bid-rigging and fraud,
charges unconnected to the L.A. project.

The $26 million went toward construction of a 92-unit apartment building near downtown L.A. for
disabled homeless seniors. It has sat empty since October while its prospective tenants live in shelters
or substandard housing.

The city's Housing Authority, concerned about irregularities in the deal, has refused to release money
that would pay the tenants' rent. Without that rental income, the developer could be forced into
default. In turn, the city could be on the hook for millions of state and federal dollars that it helped
arrange for the developer, City Controller Wendy Greuel said in an interview Thursday.

The controversial deal came to light in an audit released by Greuel's office. FBI agents have requested
notes and documents gathered during the audit, the controller's office said.

The agency involved in the deal is the Housing Department, which oversees compliance with rent
control laws and aids construction of privately run, affordable apartments. The Housing Authority, a
separate agency, manages federal Section 8 rental vouchers and city-owned housing pr ojects.

The audit found that in 2008, Housing Department officials "blatantly disregarded information that
... one of the partners was under federal investigation."

Officials "then chose not to share this information with the city attorney or other stakeholders," Greuel
said in a letter to Mayor Antonio Villaraigosa and other city leaders.

The audit does not accuse any city officials of criminal behavior, or allege that the $26 million was
misspent.

Doug Guthrie, the newly appointed head of the Housing Department, said he was working to find a
way to "get these people housed."

Guthrie succeeded Mercedes Marquez, who headed the agency when the deal was made.

"We are left today with a much-needed project [that] sits empty," Greuel said, calling it "a fiasco."

Officials in the housing department, she added, "appeared to act in the developer's best interest, as
opposed to the best interest of the city and the taxpayers."

Rubin could not be reached for comment. His attorney, Donald Etra, was not immediate ly available.
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Marc Gelman, chief executive of Enhanced Affordable, said the company had done nothing wrong,
adding that it has severed ties with Rubin. Gelman blamed squabbling city agencies for keeping
homeless seniors from moving in to the new building, and said he might sue the city for not releasing
the rent money.

"I have an empty building that every day costs money to operate, pay the debt ... a minimum of a few
thousand dollars a day," Gelman said. "And these poor homeless people, we have them coming to our
office, our building, on a daily basis."

Added Rudolf Montiel, the head of the Housing Authority: "It is reprehensible that public officials
would aid and abet in the misuse of federal dollars. ... Unfortunately, the tenants are the ones who are
bearing the brunt of the misdeeds of this developer."

— Jessica Garrison at Los Angeles City Hall
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Developer Tom Gilmore Owes City $5.3 Million on Old Loan and Now Wants
$4 Million More
Written by Jerry Sullivan, Garment & Citizen

Thursday, 29 April 2010 16:42

Developer Tom Gilmore is seeking another loan from the city under a plan to
refinance an estimated $35 million in debt with the Federal Housing Administration
(FHA) -- a deal that appears to be necessary in order to make ends meet for his
firm’s residential and commercial properties in the Old Bank District of Downtown.

Gilmore serves as chief executive officer as well as a partner in Gilmore
Associates, a pioneer of Downtown’s recent trend of residential development.
Gilmore Associates owns several apartment buildings with ground-floor commercial
space in the Old Bank District, a neighborhood centered at 4th and Main streets.
The firm also counts various nearby properties in its portfolio.

Gilmore Associates is counting on a short-term loan of $4 million from the city’s
Community Development Department to complete the deal to refinance its $35 million debt load. The short-term loan would be used to
meet FHA requirements that Gilmore Associates pay off “unrecorded debt incurred to make significant capital improvements
properties, according to city officials.

Unrecorded debt is a term used to describe borrowings made without the sort of documentation standards typically applied to
mortgages or other deals secured by property or other collateral. City officials said that a payoff on the unrecorded debt tied to the Old
Bank District properties would clear up Gilmore Associates’ financial picture in advance of the refinancing proposal being prepared for
the FHA, an entity of the federal government.

City officials have not disclosed the identities of any individuals or entities in line for a payoff of unrecorded debt by Gilmore Associates
under the plan.

Gilmore did not return calls seeking comment on the plan.

The costs of servicing the unrecorded debt along with payments on various other borrowings have apparently left Gilmore
a financial jam.

The refinancing plan, meanwhile, is could rely in part on how FHA officials perceive the viability of renovations of basement space in
Gilmore Associates’ properties to commercial uses such as shops, restaurants and art galleries. Those planned renovations are
believed to be the “significant capital improvements” for which the developer took on the unrecorded debt.

Any hopes tied to basement commercial space could run into difficulty based on the current state of marketplace in the Downtown area
in general and Gilmore Associates’ properties in particular. Ground-floor space is generally considered to be a premium location for
retailers and many other commercial tenants. Basement space is typically viewed as less valuable to tenants due to the lack of visibility
from street level and other factors. The market for commercial space is feeling the effects of the economic downturn in many precincts
of Downtown, however, and Gilmore Associates’ properties appear to have some vacant commercial space on the ground floor.
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Those concerns don’t necessarily spell doom for the refinancing plan, which would call for Gilmore Associations to pay off its
unrecorded debt, repay the short-term loan from the Community Development Department, and settle other obligations, including prior
borrowings from the city. The plan would apparently leave the FHA as the main lender to Gilmore Associates.

Such deals typically lower costs for borrowers by offering more attractive terms on interest rates and the length of the loan. For
example, Gilmore Associates is currently being assessed a rate of approximately 6.5% on its loan from the city, according to officials,
and the FHA would likely charge several percentage points less.

The interest rates of Gilmore Associates’ other debts likely vary, but the difference of two percentage points on a $35 million obligation
consolidated under one lender could make a difference of $800,000 a year or more, depending on the length of the note and other
factors.

Gilmore Associates’ financial pinch is a matter of public record because of the $5.1 million loan it obtained from the city nearly 10 years
ago, which included terms that offer an insight on the developer’s operations. The terms call for the developer to make quarterly
payments if and when it can afford to do so, according to city officials. The terms also require the developer to demonstrate a
sufficient earnings or cash flow to make a payment for any given quarter as a prerequisite for skipping a periodic payment.

Gilmore Associates has demonstrated a lack of ability to make quarterly payments on a number of occasions, including recent years,
according to city officials, and the balance due on the loan has grown to approximately $5.3 million.

The terms of the city loan also call for interest to continue to accrue until 2015, when payment of the entire balance will be

The terms of the loan also put the city last in line behind various other creditors for repayment if Gilmore Associates
bankruptcy or foreclosure, city officials said. That means the refinancing plan, if approved, would ensure the city gets
shifting the risk to the FHA and the federal government.

(READ GARMENT & CITIZEN)

Scott Zwartz - Risk is inherent in capitalism

Risk is inherent is capitalism. When a business compounds risk by taking out unrecorded loans which the market would not make,
the risk is unacceptable and the developer needs to revise his plans. Many people could have told Gilmore in 1980, 1990, and 2000
that the project had unacceptable risks -- but for CRA's history of bankrolling folly. CRA money comes from the public. In 2009 CRA
received $217.8 M in incremental property tax revenue. But for the CRA, these tax dollars would have gone to into the public
treasury. It is still tax income and private money that CRA throws around so carelessly. If Gilmore's $5.1 M loan has a current
balance of $5.3 M, Gilmore is clearly a bad risk. It is time for the City (CRA/LA) to stop bailing out improvident developers.
the FBI needs to set up shop in City Hall or at CRA headquarters. Then, we might have fewer David Rubins.
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  THE STATE BAR COMMITTEE ON PROFESSIONAL 

 OF CALIFORNIA RESPONSIBILITY AND CONDUCT 

 180 HOWARD STREET,  SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161 

 
 

 

June 14, 2010 

Harry B. Sondheim, Chair 
Commission for the Revision of the 
Rules of Professional Conduct 
State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
RE: Proposed Rule 1.7 

Dear Mr. Sondheim: 

The State Bar of California’s Committee on Professional Responsibility and Conduct 
(COPRAC) appreciates the opportunity to comment on the proposed amendments to the Rules of 
Professional Conduct of the State Bar of California, pursuant to the request of the Board 
Committee on Regulation, Admissions & Discipline Oversight (RAD) for public comment. 

COPRAC has reviewed the provisions of proposed Rule 1.7, and has the following comments. 

We fully support the rule as a significant improvement of the prior draft.  We believe adopting a 
rule that is fundamentally consistent with the ABA Model will benefit firms and practitioners 
who are dealing with conflicts of interest across jurisdictions by providing uniformity.  We 
believe that the proposed rule, including the concept of “material limitation,” also represents an 
improvement over the current Rule 3-310, which proves challenging for many practitioners. 

Although we understand the concerns of the dissent, we do not agree that the proposed rule will 
reduce client protection.  We believe that the key terminology in the rule is adequately explained 
(indeed, the comments are extensive) to enable the practitioner to understand and apply the rule. 

Therefore, although the rule does represent a significant change from the prior draft, we support 
the rule as drafted.  Thank you for your consideration of our comments. 

 

Very truly yours,  

 

 
Carole Buckner, Chair 
Committee on Professional  
Responsibility and Conduct 

 
cc: Members, COPRAC 

leem
Carole Buckner
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Dear Ms. Hollins:

This letter constitutes the San Diego County Bar Association's response to The State Bar of

California's Request for Public Comment on the foregoing proposed rules of Professional

Conduct.

The SDCBA reconfirms previous responses to each of the foregoing proposed rules.

Very truly yours,

Y~L++-~L
Patrick l. Hosey, President

San Diego County Bar Association



MEMORANDUM

Date: April 22, 2008

To: Special Commission for the Revision of the Rules of Professional Conduct
The State Bar ofCalifornia

From: San Diego County Bar Association ("SDCBA")

Re: "3'~ Batch," Proposed New or Amended Rules of Professional Conduct of the
Stale Bar of California

Subject: Proposed Rule 1.7 - Conflicts of Interest
[Existing CRPC Rule 3-3101

Founded in 1899 and comprised ofover 8,000 members, the SDCBA is its region's oldest
and largest law-related organization. Its response herein, as adopted by the SDCBA
Board of Directors, followed extensive review and consideration by its selectively
constituted Legal Ethics Committee, the advisory body charged by the SDCBA bylaws
with providing its members guidance in the areas of ethics and ethical considerations.

The SDCBA supports national uniformity in professional ethics as a general premise. It
respectfully submits the following specific comments for your consideration:

*****

Comment I: Approve Proposed Rule 1.7 but modif'y to delete entirely Comment 34
regarding class representation.

Rationale For Comment I: Proposed Rule Comment 34 is too complicated a subject to
be addressed in any manner other than a separate rule on class representation, which is
why the ABA did not include class representation in its Model Rule 1.7.

Comment 2: Approve Proposed Rule 1.7 but modif'y to delete entirely the 4th sentence
from the end of Proposed Rule Comment 33 regarding advance consent.

Rationale For Comment 2: Proposed Rule Comment 33 does not accurately state the
status of current law.

2

SDCBA 5/13/08 Board Agenda
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May 16,2010

2715 Alcatraz Ave.
Berkeley, CA 94705

Ms. Audrey Hollins
Office ofProfessional Competence, Planning and Development
The State Bar ofCalifornia
180 Howard Street
San Francisco, CA 94105

Re: Comments on proposed new or amended rules ofProfessional Conduct:
adjustments needed for non-litigators and government attorneys

Dear Ms. Hollins:

I appreciate this opportunity to comment on the draft new or amended rules of
Professional Conduct under consideration by the Special Commission for the
Revision ofthe Rules ofProfessional Conduct. I have been a member of the
California bar for 28 years, much of that time as a non-litigating, in-house attorney
for a non-regulatory governmental agency, and I comment from that perspective.

The proposed rules, understandably, are meant to apply to attorneys in California
in all types ofpublic and private employment. In a number ofplaces, the
proposed rules do recognize unique considerations applicable to attorneys engaged
in differing types ofwork. But I believe that several proposed rules could be
strengthened by specifYing the particular manner in which they are meant to affect
public, in-house attorneys, or by the addition ofclarifYing, official comments. I
have described some potential problems below, and have made some suggestions.

1. Proposed Rule 1.7 (Conflict ofInterest: Current Clients). The proposed Rule
should be modified slightly to more fully recognize additional types of
potential conflicts faced by some public sector attorneys.

Governmental attorneys employed by one public agency, are sometimes asked
or expected by their employer to provide advice, often transactional or other
non-litigation advice, on a long-term, continuing basis to one or more other,
especially small, agencies that lack or cannot afford their own counsel-a city
and a port district or a redevelopment agency, a county and a resource
conservation district, two or more different boards that may have overlapping
subject or geographical jurisdiction. In these situations, potential or actual
conflicts of interest may arise at any time, at the very least risking a material
limitation on the scope of the representation to one entity or the other. The



Ms. Audrey Hollins
Comments on Draft Rules of Professional Conduct

conflict issues are not always foreseeable before they arise or before one entity
or the other has confided in the attorney. Under the Rule, an attorney may
sometimes proceed, but only upon obtaining the informed consent of both
entities. Yet an "informed" consent by the two entities in advance, pertaining
to a contemplated, general course ofconduct for the indefinite future, is almost
a contradiction, and difficult to invent.

The first question in these situations is, who is the attorney's client? The
employer public agency only, or also the other public entity to which the
employer asks the attorney to provide services? Who may rely or can
reasonably expect to rely on the advice? Who may confide and rely on the
confidentiality of the communication?

These issues arise in at least two ways in non-litigation contexts: first, in direct
relations between the two entities-for example a contract between the two
entities that requires legal review. Second, and more usually, with respect to
legal advice related to intended agency positions on substantive governmental
issues, competition for budgets, or competing desires of the two potential
"masters," each ofwhich may expect undivided loyalty. Further complicating
the matter is the fact that most public agencies must act "on the record"; a
complete discussion and informed consent might well require revealing
confidential information at a public meeting, thus posing an awkward problem,
as well as a paradox, possibly to the detriment ofthe two entities.

While the draft official comments do mention conflicting instructions and
inconsistent interests (see draft official comment [29], for example), they do
not adequately address potential conflicts that can arise at any time during the
long-term assignment of a public attorney to also provide advice to a second,
non-employing entity. As a practical matter, to allow the provision ofadequate
legal services to small public agencies, I suggest a limited exception to the
client-consent requirement, allowing the public attorney to inform the two
agencies in writing generally about the types ofconflicts that could arise. The
Rule could also specifY that it is not meant to apply to non-litigation
representation ofpublic agencies.

2. Proposed Rule 1,6 (Confidential Information ofa Client). The proposed Rules
should be augmented to allow a limited public attorney right to breach
confidentiality in the public interest.

2
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Ms. Audrey Hollins
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Not all governmental agencies in California are subject to "whistleblower"
statutes, and even where these statutes do apply to public agency employees
generally, the State Bar has declined, so far, to sanction a whistleblower
exception to attorney confidentiality requirements. In the public interest, the
Rule should be augmented to allow public attorneys to reveal confidential
information as a matter ofconscience where the attorney concludes that there
are no other reasonable, effective means of protecting the public interest.

3. Proposed Rule 1.16 (Declining Or Terminating Representation). The proposed
Rule should be clarified as to the meaning ofthe term "a representation."

In-house governmental attorneys are sometimes pushed, by their own entities
or by "control agencies" into rendering or withholding advice in substance
contrary to their professional judgment, or aiding an activity ofquestionable
propriety in a particular matter, or otherwise acting in an inappropriate manner.
These circumstances can arise with respect to transactional as well as with
litigation attorney positions. (See Rule I.16(b)(I), in relevant part: "making a
demand in a non-litigation matter, that is not warranted under existing law and
cannot be supported by good faith argument.") The Rule should make clear
that the in-house governmental attorney mayor must (depending on the
circumstances) withdraw from "a representation" in the particular matter, but
would not be expected (except under the most extreme circumstances) to
terminate the attorney's full-time career employment with his or her agency.
In other words, the term "a representation" should be clarified to refer, in most
cases, to a particular matter, and not to the overall relationship between an in
house public counsel and his or her employer.

4. Proposed Rule 3.1 (Meritorious Claims and Contentions). The proposed Rule
should be clarified as to the meaning ofthe term "proceeding."

Under subdivision (a), "[a] lawyer shall not bring, continue or defend a
proceeding unless there is a basis in law and fact for doing so that is not
frivolous " Official comment [4] states that "[t]his Rule applies to
proceedings of all kinds, including appellate and writ proceedings." But
neither this Rule nor (draft) Rule 1.0.1 (Terminology) defines "proceeding."
(Compare Rule 3.3 (Candor Toward the Tribunal), pertaining to an
"adjudicative proceeding"; and Rule 3.9 (Advocate in Nonadjudicative
Proceedings) [BATCH 6]: "A lawyer representing a client before a legislative
body or administrative agency in a nonadjudicative proceeding...."

:1
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(Emphasis added.» Rule 3.1 should be clarified to indicate the extent to which
it does or does not apply to arbitrations, mediations, and non-adjudicatory
hearings and other matters (awards of grants by public bodies, for example;
and processes by which public agencies select contractors and enter into
agreement with them). Perhaps this can be accomplished through better
integration ofcross-references with proposed Rule 3.9 (Advocate in
Nonadjudicative Proceedings) [BATCH 6], and rule 4.1 (Truthfulness in
Statements to Others).

5. Proposed Rule 4.2 (Communication With a Person Represented By Counsel).
The proposed Rule should clarify which public employees may be contacted
by an outside attorney without permission of agency counsel.

Existing Rule 2-100 (Communication With a Represented Party) provides in
subdivision (A) that a member may not "communicate directly or indirectly
about the subject ofthe representation with a party the member knows to be
represented by another lawyer in the matter...." Subdivision (C)(1) provides
an exception for "Communications with a public officer, board, committee, or
body[.]" Perhaps because ofthe ambiguities inherent in the existing rule, it is
often honored in the breach; outside lawyers frequently contact general public
agency staff members regarding matters on ~hich the agency is represented,
without permission ofagency counsel.

Proposed Rule 4.2 (Communication With a Person Represented By Counsel)
provides in subdivision (a) that "a lawyer shall not communicate directly or
indirectly about the subject of the representation with a person the lawyer
knows to be represented by another lawyer in the matter...." Subdivision (c)
states that the rule "shall not prohibit: (1) Communications with a public
official, board, committee or body[.]" Unlike the existing rule, which does not
define "public officer," the proposed rule then defines "public official" in
subdivision (g) as a "public officer of the United States government, or ofa
state, or ofa county, township, city, political subdivision, or other
governmental organization, with the equivalent authority and responsibilities
as the non-public organizational constituents described in paragraph (b)(1)."
Subdivision (b), in turn, identifies a "person" as: "(1) A current officer,
director, partner, or managing agent of a corporation, partnership, association,
or other represented organization[.]"

The proposed rule is more clear than the existing rule that it applies to non
litigation situations as well as to litigation situations, and that not all non-
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attorney governmental employees may be contacted by an outside lawyer
without permission. However, the rule is still not adequately clear as to which
governmental employees an outside lawyer may contact directly without
violating the rule. "Officer" and "director" are reasonably clear. But "partner"
and "managing agent" are not clear in the context of a governmental agency.
"Partner" would not seem to apply at all. As for "managing agent," official
comment [12] states that the term means "an employee, member, agent or other
constituent ofa represented organization with general powers to exercise
discretion and judgment with respect to the matter on behalf of the
organization. A constituent's official title or rank within an organization is not
necessarily determinative ofhis or her authority."

Public agencies generally have supervisors, and sometimes a separate class of
"managers" or "management employees." Lower level "line" staff often
exercise at least some "discretion and judgment" with respect to their work, for
example, the initial proposed content ofa contract under negotiation. So, does
the exception allowing contact by an outside attorney apply to all management
employees? To supervisors? To all staffwho exercise some judgment with
respect to a particular matter? Public agencies and attorneys representing
parties who deal with them need more clarity about whom they may contact
without permission ofagency counsel. A better approach would be to define
"public official" in subdivision (g) with more detail, and independent ofthe
cross-reference to business entities in subdivision (b). Outside lawyers should
need to obtain permission ofagency counsel before discussing most legal
matters with non-attorney public agency staff.

6. Rule 6.1 (Voluntary Pro Bono Publico Service) [BATCH 6]. While attorneys
should be encouraged to provide pro bono services, Rule 6.1 should not be
included in the Rules ofProfessional Conduct, for several reasons.

Our society has many unmet needs, legal and otherwise. Whether and how
these needs are met is a question ofeconomics, the study ofproduction and
distribution of goods and services; and, primarily, politics. The Rule takes a
particular political position, perhaps inadvertently, and is subject to political
controversy and attack from both left and right. Should social production of
wealth be distributed in a different manner, through revisions to the tax system
and otherwise? Is an attempt to encourage or force attorneys to provide free
services a form of indentured servitude? The Bar should avoid entangling
itself in these disputes.

5
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Second, the Rule would appear to apply equally to very differently situated
attorneys, including those who work for large private firms. After several
decades ofwork, attorneys who have chosen to devote their careers to public
service or nonprofit organizations often earn less than first-year associates at
these private-interest firms. There is something untoward about purporting to
equally require affluent attorneys in large, private firms and less affluent
attorneys engaged full time in public service to donate time to pro bono work,
or, alternatively, donate money as part of"professional responsibility."

Third, as a practical matter, many public sector attorneys have donated many
hours to their work, working during mandatory furlough days, weekends, and
otherwise. They also, typically, do not receive time off to perform pro bono
work, unlike many in private practice. Further, the State ofCalifornia does not
pay its attorneys for continuing legal education unrelated to an attorney's work,
so that a state attorney seeking to perform pro bono work in another field
would need to find additional time for training and funds to pay for it. The
time and money required for this and the pro bono work itself are a far greater
burden to less-affluent, governmental attorneys.

Finally, the Rule is largely written for litigation attorneys; non-litigation
attorneys are not as well placed to provide direct representation to the indigent,
at least not without substantial additional training to ensure competence.

The Bar should conclude, as it has in other contexts within the Rules that this
subject is beyond the scope of the Rules. Instead of including Rule 6.1, the Bar
should periodically send emails to all attorneys recommending pro bono work
and listing numerous possibilities with contact information.

7. Proposed Rule 6.5 (Limited Legal Services Programs) [BATCH 6].
Subdivisions (a)(2) and (b), and official comments [1], [3], [4], and [5] refer to
Rule 1.10, which does not seem to be included in the draft Rules.

Thank you again tor the opportunity to comment on the draft Rules.

Yours truly,

/JlL-, (.~
Glenn C. Alex
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San Francisco, California 94105 

 

 
re: Comments of the Office of the Chief Trial Counsel to Proposed 
 Amendments to the Rules of Professional Conduct 
 
Dear Ms. Hollins: 

Preliminarily, the Office of the Chief Trial Counsel (OCTC) would like to thank Harry B. Sondheim, 
Chair, Mark L. Tuft and Paul W. Vapnek, Co-Vice-Chairs, and the members of the Commission for the 
Revision of the Rules of Professional Conduct, for the opportunity to submit comments to the proposed 
amendments to the Rules of Professional Conduct, as released for public comment by the Board of 
Governors.  We appreciate the Commission’s considerable efforts in crafting rules of conduct for 
California attorneys relevant to our contemporary legal environment.  While we concur with many of the 
Commission’s recommendations, we raise some points of disagreement.  Our disagreement is offered in 
the spirit of aiding in the adoption of rules which can be practically and fairly understood by the 
attorneys in this state and applied in a uniform fashion by both this Office and the State Bar Court.  
While OCTC has submitted comments in the past to some of these rules as they were initially 
submitted,1 we welcome this opportunity to comment on the entire set of rules and in context.  Further, 
there have been changes to the proposed rules since our original comments.2  We hope you find our 
thoughts helpful.  

SUMMARY 

We summarize our main concerns as follows: 

• Some of the rules are becoming too complicated and long, making them difficult to understand 
and enforce; 

• There are way too many Comments to the Rules, making the rules unwieldy, confusing, and 

                                                 
1 OCTC refers the Commission to its previous comments and recommendations. 
2 We are not commenting on the rules that were not recommended or tentatively adopted by the Board of Governors (BOG).   
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difficult to read, understand, and enforce.  Many of the Comments are more appropriate for 
treatises, law review articles, and ethics opinions.  The Comments clutter and overwhelm the 
rules.  We recommend that most of the Comments be stricken or that the Rules be adopted 
without the Comments;   

• Many of the Comments are too large and thus bury the information sought to be presented; 

• Several of the Comments are in our opinion legally incorrect (i.e. Comment 9 of Rule 1.8.1 and 
Comment 5 of rule 1.9); 

• One of the Comments invades OCTC’s prosecutory discretion (i.e. Comment 6 of Rule 8.4); 

• Some of the rules are confusing and inconsistent with the State Bar Act (i.e. that an attorney’s 
misrepresentation to a court cannot be based on gross negligence); 

• Some of the rules attempt to define and limit provisions adopted by the Legislature in the State 
Bar Act (i.e. Rule 1.6’s defining the scope of confidentiality in Business & Professions Code 
section 6068(e)); and 

• Some of the proposed rules deviate unnecessarily from the ABA Model Rules (i.e. proposed 
rules 3.9, 4.4 and 8.4).3 

GENERAL COMMENTS 

OCTC finds many of the proposed rules too lengthy and complicated, often making them 
difficult to understand and enforce.  There are way too many Comments to the Rules, making the rules 
unwieldy, confusing, and difficult to read, understand, and enforce.  We would strongly suggest that the 
rules be simplified and the Comments either be significantly reduced or entirely eliminated.  Otherwise, 
it is hard to imagine the attorneys of this state reading and understanding the entirety of the rules and 
official Comments.  Further, we believe that some of the Comments are legally incorrect. 

The Rules and Comments are not meant to be annotated rules, a treatise on the rules, a series of 
ethics opinions, a law review article, or musings and discussions about the rules and best practices.  
There are other more appropriate vehicles for such discussions and expositions.   

Every attorney is required to know and understand the Rules of Professional Conduct.  This is 
why ignorance of a rule is no defense in a State Bar proceeding.  (See Zitny v. State Bar (1966) 64 
Cal.2d 787, 793.)  Yet, the proposed rules (including Comments) are 99 pages; contain 68 rules; and 
almost 500 Comments.  One rule alone has 38 Comments.4  

In contrast, the current rules are 30 pages; contain 46 rules; and 94 comments.5  The 1974 rules 
were 13 pages; contained 25 rules; and 6 comments.6  The original 1928 rules were 4 pages long; 
contained 17 rules; and had no comments.  

                                                 
3 Unless stated otherwise, all future references to section are to a section of the  Business & Professions Code; all references 
to rule are to the current Rules of Professional Conduct; all references to proposed rule is to the Commission’s proposed Rule 
of Professional Conduct; and all references to the Model Rules are to the ABA’s current Model Rules of Professional 
Conduct.   
4 See proposed rule 1.7.  Another rule has 26 comments.  (See proposed rule 1.6.) 
5 The current rules list them as Discussion paragraphs; most are unnumbered, but OCTC estimates there are 94 paragraphs of 
discussion and will refer to them as comments so that there is a standard reference. 
6 The 1974 rules had 6 footnotes (*), four simply reference another rule and two contain a short substantive discussion. 
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Many of the proposed Comments appear to be nothing more than a rephrasing of the rule or an 
annotated version of the rule.  If the rule is ambiguous or not clear enough, the solution should not be a 
Comment rephrasing the rule, but a redrafting of the rule so it is clear and understandable.  Likewise, 
discussing the purpose of the rule, best practices, or the limits of the rule are not proper Comments to the 
rules.  There are other better vehicles for such discussions.  Lawyers can read and conduct legal research 
when needed.   

In addition, the rules and Comments make too much use of references to other rules and 
Comments, making it hard to understand the rules.  Some of the Comments are too long and, thus, bury 
information in a very long Comment.  Other Comments appear to be legally incorrect.  We would 
recommend that most of the Comments be stricken or that the Rules be adopted without the Comments.  
It is our understanding that about seven states have not adopted the ABA’s Comments, although two of 
those still provide the ABA’s comments as guidance.   

We are also concerned that there are too many separate conflicts rules (see rules 1.7, 1.8, 1.9, 
1.10, 1.11, 1.12, 1.13(g), and 1.18) and they often incorporate each other, making it difficult to 
comprehend, understand, and enforce them.7   

                                                 
7 There is actually no Rule 1.8, but several separate rules, going from 1.8.1 through 1.8.11. 
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Rule 1.7. [Conflict of Interest: Current Clients]. 

1. OCTC believes this rule is an improvement from the original proposal, but still has significant 
concerns about the rule and especially its 38 comments.  There are too many comments and 
many are too long and incorporate other rules and comments, making this rule overly 
complicated and confusing.  This rule is simple: an attorney shall not without informed written 
consent represent a client when to do so will involve a conflict of interest with another current 
client or the lawyer’s personal interests (or other fiduciary duties).  The proposal and its 
comments, however, make complex this simple proposition. 

2. The proposed rule’s use of the term ‘directly adverse” is vague, ambiguous, and potentially too 
limiting and confusing.  We believe that the term “directly adverse” will be subject to a great 
deal of interpretation and, therefore, litigation.  The use of the modifier “directly” may pose 
problems for the lawyer trying to comply with the rule.  Lawyers may not understand the 
distinction between an “adverse” as opposed to “directly adverse” interest and may, therefore, 
fail to seek the appropriate client consent.  The use of the term “directly” may also pose 
problems for OCTC, the State Bar Court, and the Supreme Court as they attempt to evaluate 
possible violations on the proposed rule.  Using the term “adverse” without the modifier 
“directly” may be clearer, less ambiguous and more appropriate. 

3. OCTC recognizes that the Commission has tried to explain the term “directly adverse” in 
Comments 6 and 7.  (It has reserved Comment 5.)  However, those Comments may not provide 
adequate guidance in distinguishing the difference, if any, between “adverse” and “directly 
adverse” interests and may, instead, add to the problems with enforcement of the rule.  If the 
word “directly” is stricken from proposed rule 1.7, then Comments 6 and 7 should also be 
deleted. 

4. Comment 6 defines an attorney’s cross-examination of his or her own client, even if the client is 
not a party to the particular action, as directly adverse.  OCTC understands that the cross-
examination of one’s own client is an example of an adverse situation, but, contrary to this 
Comment, it does not seem directly adverse where the cross-examination does not affect the 
client in the representation for which the client hired the attorney.  If a client is not a party to the 
action, then one must examine the client’s reasonable expectations, as well as the impact of such 
cross-examination on the client’s interests and on the attorney’s duty of loyalty and 
confidentiality to the client.  Such analysis is necessary regardless of whether the modifier 
“directly” is included in the proposed rule. 

5. OCTC recommends striking the second sentence of Comment 6 because, if a client is adversely 
affected by an attorney’s work on matter, even if the client is not a party to the matter, it may still 
raise the issue of whether the attorney adhered to his or her duty of undivided loyalty and, if not, 
create a direct conflict of interest.  OCTC recommends striking the modifier directly before 
adverse in Comment 7. 

6. Comment 8 is too long and confusing.  OCTC recommends striking sentences 2-4.  Sentence 5 is 
placing in a Comment an expanded version of the current version of 3-310 (C).  If the 
Commission wants to state that this rule is not intended to change the current rule, it should just 
state that.  If it believes the language in the Comment is preferable to the language in the 
proposed rule, it should adopt the language in the Comment as the rule.  It, however, should not 
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attempt to do so by a Comment.   

7. Comment 9 appears unnecessary in light of proposed rule 1.9 and the language in proposed rule 
1.7(a)(2).  If the Commission is concerned about a conflict of interest created by an attorney’s 
other fiduciary duties (such as when he or she is acting as trustee, executor or corporate director), 
it should include in 1.7(a)(2) after the words “representation of one or more clients” words such 
as “or the attorney’s duties as a fiduciary to others.” 

8. OCTC believes Comment 10 is unnecessary in light of proposed rule 1.7(a)(2).  Comment 12 is 
unnecessary in light of proposed rule 1.8.10.  Comment 13 is unnecessary in light of proposed 
rule 1.8.6.  Comment 34 seems unnecessary in light of proposed rule 1.13(a).  Comment 38 
seems unnecessary in light of proposed rules 6.3 and 6.4. 

9. Comments 14-17A could be reduced and the language tightened.  Comments 23-25 are too long 
and confusing.  The same is true for Comments 26-27, 29-29A and 32-33.  Many of these 
comments seem unnecessary or duplicative of other comments. They should be reduced and 
tightened up 

10. Comment 19 is confusing and could send the wrong signal to attorneys that they may fail to 
make the disclosure necessary to obtain consent.  If the attorney cannot make the disclosure 
necessary to obtain consent, the attorney should not represent the client.    Further, if the drafters 
reduce and tighten the language in Comments [14]-[17A], then the reference to Comments [14] –
[17A] in Comment 19 could be stricken.   

11. OCTC recommends striking the first sentence of Comment 20, but supports the rest of the 
Comment.  Comment 1 lists the duties the conflict rules are concerned with.  It could be 
understood to suggest that, if one concern exists and another does not, there may or may not be a 
conflict.    It should be amended to explain whether any one of these factors require finding a 
conflict.  In addition, it cites several conflict rules, including 1.8.  This could be confusing 
because technically there is no rule 1.8, but several separate rules under the 1.8 category.  (See 
rules 1.8.1 through 1.8.11.)  

12. With respect to Comment 30, OCTC believes this is an improvement and concurs that rule 1.4 
requires the attorney to advise the clients of the potential adverse consequences of joint 
representation.  However, Comment 30 does not specifically require this in order to have 
informed consent.   

13. Comment 22 is too long and confusing.  It discusses advanced waivers.  There are no reported 
disciplinary cases on advanced waivers.  Some civil courts have held that an attorney may have 
an advanced conflict waiver, but those have been in very limited situations.  OCTC is concerned 
that clients, particularly unsophisticated clients, may not fully understand the ramifications of a 
conflict that has not yet arisen.  Under these circumstances, an advanced waiver could easily be 
abused.  Furthermore, even the attorney cannot fully understand or be able to adequately explain 
the ramifications of a potential conflict.  For these reasons, OCTC recommends that advanced 
conflict waivers be prohibited.  
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Dear Lauren: 

June 15,2010 

Enclosed please find a letter co-signed by 29 California ethics professors - three 
drafters, me, Prof. Geoffrey Hazard of Hastings, and Prof. Deborah Rhode of Stanford, and 26 
others named and identified in the letter. 

This letter addresses over 20 specific issues raised by the rules of professional conduct 
as proposed by the Commission. Given the number of issues raised, we think the letter is as 
succinct as possible. While some issues are more important than others, each issue raised had 
the support of each and every signatory, with the exception of one co-signer as to one issue, as 
noted. 

The co-signers are identified only by name, title, and law school affiliation. Each teaches 
in the area of Legal Ethics and/or Professional Responsibility, though the names of programs 
differ by law school. (For example, Loyala's program is called "Ethical Lawyering.") 

A bit more about the demographics of the co-signers: 

• One is a current law school dean, and two are professors at institutions for which they 
were formerly deans (Profs. Chemerinsky, Keane, and Perschbacher) 

• Six (including Profs. Hazard and Rhode) hold endowed chairs at their law schools. 

• Three have founded ethics centers (Prof. Robert Cochran as well as Profs. Rhode and 
Zitrin). 

• Many have written multiple books on the legal profession, including, as it specifically 
relates to California, two of the authors of California Legal Ethics, (West/Thomson) 
(Profs. Wydick and Perschbacher), and two (Prof. Langford and I) whose annual rules 
book (Lexis/Nexis) has since 1995 contained a substantive comparison of the California 
and ABA Rules. 

• One, Peter Keane, is a former member of the Board of Governors and president of the 
Bar Association of San Francisco. 

• At least half of the co-signers have been actively involved in the practice of law as well as 
holding their current academic appointments. 
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Please include this cover letter along with the enclosed letter in the package going to the 
Board of Governors. Also, I would like to testify at the hearing on these rules - either before the 
relevant committee or the full board or both - to be available to explain any of the issues raised 
in the letter. I would appreciate if you would pass this request on to the Board. 

rzlmcm 
enc. 

Thank you, and best regards, 

cc: Drafters and co-signers 
Randall Difuntorum 

Sincerely, 

~~~/4~ 
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June 15, 2010 

To the Members of the Board of Governors 
State Bar of California 
c/o Lauren McCurdy 
Office of Professional Competence 
180 Howard Street 
San Francisco, CA 94105 

Re: Public comment on proposed rules of professional conduct 

Dear President Miller and Members of the Board: 

Please consider this comment on behalf of each of the undersigned, each a teacher of 
Legal Ethics or Professional Responsibility at a law school in California. We are providing you 
with identification for each professor, including law school affiliation and other significant 
identifying information. The information is for identification purposes only. 

Preliminarily, we note the following: First, we believe that the ethical rules that govern the 
conduct of lawyers in California are extraordinarily important to the daily practice of law. Second, 
we also believe that, taken as a whole, the proposed rules fall short in their charge, first and 
foremost, to protect clients and the public.1 Any variation from this path that puts the 
profession's self-interest or self-protection ahead of the needs of clients or the public must fail. 
Not only would such a course be a disservice to the consumers of legal services, but it would 
likely result in damaging the integrity of, respect for, and confidence in the profession that the 
rules are expressly designed to foster. 

Third, the black-letter rules must serve not only as rules of discipline for those lawyers 
accused of offenses, but as guidance for the overwhelming majority of responsible and ethical 
lawyers who look to the rules for benchmarks that govern their behavior. Most of California's 
lawyers do not have the level of sophistication that members of the Rules Commission or this 
Board of Governors have developed. Thus, the State Bar must make it clear that these rules 
shall serve as guideposts to the average practitioner. 

Fourth, we note the charge from our state's Supreme Court to bring California rules into 
closer alignment with the ABA Model Rules. There are some instances in which the California 
rules are superior, but more instances - particularly in the Commission's omission of certain 
rules - in which California would be wise to adopt an ABA-style rule. 

A few additional preliminary notes: 

1 The laudable language in current proposed rule 1.0(a) says the following: "The purposes of the following 
Rules are: (1) To protect the public; (2) To protect the interests of clients; (3) To protect the integrity of the 
legal system and to promote the administration of justice; and (4) To promote respect for, and confidence 
in, the legal profession." 
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1. We note that this letter is not all-inclusive. Rather, it is an attempt to articulate some of 
the most important and more global concerns that we share about the rules draft submitted to 
the Board. There are a number of issues left unaddressed. In particular, we have generally not 
commented on specific paragraphs of the Comment sections of the rules, though these sections 
can be extremely important. 

2. Issues not addressed include some that have received a great deal of attention, such as 
flat fees under Rule 1.5 and lawyers, including prosecutors, contacting represented parties. 
These issues either have been amply deconstructed elsewhere or are matters on which we did 
not reach consensus. Still other issues would unduly lengthen and diffuse the points made here. 

3. While the signatories have all concurred in the below recommendations, some would 
have expressed their agreement in somewhat different language than the drafters of this letter 
have used. Moreover, we refer to but - due to the desire to avoid adding to this letter's already 
considerable length - have not always cited to the Commission's written reasoning or certain 
minority reports with which we agree. 

4. Lastly, this letter is in no respect intended as criticism of the Rules Commission. 
Commission members have done laudable work, including, for example, ultimately approving a 
conflicts of interest rule that more closely approximates the ABA Model Rules, provides more 
client protection, and gives more guidance for the average attorney. 

We note the following specific issues within five general areas of comment: 

I. Rules relating to conflicts of interest 

1. Rule 1.7- Basic conflict of interest rule 

We commend the Commission for adopting the ABA version of Model Rule 1.7 after 
much back and forth debate. This revises an earlier decision of the Commission to continue 
with California Rule of Professional Conduct ("CRPC") 3-310. On June 6, 2008, thirteen 
California ethics professors signed a letter critical of CRPC 3-310 ("June 2008 Ethics Profs. 
Letter"). The position in this letter is consistent with the June 2008 letter, except that the 
Commission has heeded the concerns expressed in that letter and elsewhere and to its credit 
adopted MR 1.7 in ABA format and style. 

A. Comment 22 on advanced waivers - no position taken in this letter 

This letter does not address the issue of whether Comment 22 of Rule 1.7, on advanced 
waivers, is or is not appropriate. The June 2008 Ethics Profs. Letter did address this issue, and 
opposed the adoption of this Comment paragraph, then enumerated ~ 33. 2 To the extent that 
the same dozen signatories objecting to this paragraph are signatories here, their previous 
positions have been noted. Other signatories take no position on this paragraph here. 

B. Other comments to Rule 1.7 - in need of careful consideration 

This letter does not - and could not succinctly - address each and every paragraph of 
the Comment section to Rule 1.7, other than as follows: We note that the comments are 
extensive and complex. While the Commission's history shows that earlier comments came 
about as the product of much discussion and deliberation, the ultimate comments as revised 

2 One professor of the 13, Fred Zacharias, did not oppose this paragraph. Unfortunately, Prof. Zacharias 
passed away in the last year and is not available at all as a signatory to this letter. 
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were not as carefully vetted. 

Accordingly, we encourage the Board to carefully review these comments and re-refer to 
the Commission those comments that are unclear, overly dense, puzzling, or otherwise lacking. 
We believe more study of the verbiage of these comments, including some simplification, would 
be helpful to guide the average practitioner, and would ensure clarity and harmony between the 
rule and the comments. 

2. Rule 1.8. 1 - Doing business with a client 

This analysis tracks the comment in the June 2008 Ethics Profs. Letter joined by 13 
California ethics professors. The current Rule 1.8.1 draft would improperly allow lawyers to 
bypass the current requirements of Rule 3-300 when they modify their fee agreements with 
clients, and also be at odds with California case law on fiduciary duty. Despite widespread 
criticism, the Commission has improvidently insisted on a clearly anti-client rule that serves only 
the interests of lawyers wishing to change their fee structure in the middle of a representation. 

A. The current and proposed rules 

Lawyers have long been able to enter into initial fee contracts with clients at arms' length. 
As in most states, California case law makes it clear that a lawyer's fiduciary duty to a client 
begins only after inception of the attorney-client relationship. This allows lawyers and· clients to 
negotiate freely over the retention of lawyer by client. 

Any subsequent modification of a fee agreement with a client, however, is done under 
circumstances where the lawyer has already taken on ongoing fiduciary duties to the client. 
Thus, a modification of a fee agreement is a business transaction with a client, and may involve 
acquiring a pecuniary interest adverse to the client as well. Current Rule 3-300 would therefore 
require that before such modification could be entered into, the lawyer must: (a) make the terms 
of the transaction fair and reasonable; (b) advise in writing that the client seek independent 
counsel to advise about the transaction; and (c) give the client a reasonable period of time to 
seek that advice. 

B. Modification of fee contracts excluded 

The current draft of Rule 1.8.1 simply eliminates these requirements, and excludes 
modifications of fee contracts from the rule, under proposed Comment 5. This proposed 
language adds the italicized language to the existing comment: "This Rule is not intended to 
apply to an agreement by which a lawyer is retained by a client or to the modification of such an 
agreement." 

The only possible justification for this language is lawyers' own self-interest - to modify 
fee contracts in the middle of representation without the existing protections afforded those 
clients. 

Indeed, Comment 5 acknowledges that lawyers do have "fiduciary principles [that] might 
apply" to fee agreements. Formerly, prior to the June 2008 Ethics Profs. Letter, the proposed 
comments also stated that "[o]nce a lawyer-client relationship has been established, the lawyer 
owes fiduciary duties to the client that apply to the modification of the agreement." While this 
language has been eliminated, the truth of this statement remains. In essence, then, the 
Commission's draft sets up a conflict between common law principles of fiduciary duty and the 
ethics rules themselves. In advising lawyers to "consult case law and ethics opinions" about their 
fiduciary duties, the Commission even begs the question of attempting to reconcile these duties 
with their proposed rule. 

200 McALLISTER STREET· SAN FRANCISCO, CALIFORNIA 94102-4978 • (415) 565-4600 page 3 

leem
Cross-Out


	X-2010-417 Richard MacNaughton [1.7]
	X-2010-421bb COPRAC [1.7]
	X-2010-425-10j SDCBA [1.7]
	X-2010-430a Glenn Alex [1.7]
	X-2010-450e Bradley Paulsen [1.7]
	X-2010-501a Stuart Senator [1.7]
	X-2010-513-10 OCTC [1.7]
	X-2010-517a Zitrin-Multiple [1.7]



