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Dear Ms. Hollins:

This letter constitutes the San Diego County Bar Association's response to The State Bar of

California's Request for Public Comment on the foregoing proposed rules of Professional

Conduct.

The SDCBA reconfirms previous responses to each of the foregoing proposed rules.

Very truly yours,

Y~L++-~L
Patrick l. Hosey, President

San Diego County Bar Association
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October 10, 2006

Audry Hollins
Office of Professional Competence,
Planning and Development
State Bar of California
180 Howard Street
San Francisco, CA 94105-1639

Re: Response to Request for Comments
Discussion Draft: Proposed Amendments to the Rules of
Professional Conduct of the State Bar of California

Dear Ms. Hollins:

On behalf of the San Diego County Bar Association, 1 respectfully
submit the enclosed with respect to the pending Twenty-Seven (27)
Proposed New or Amended Rules of Professional Conduct of the State
Bar of California, developed by the State Bar's Special Commission
for the Revision of the Rules of Professional Conduct. We have also
included separate comments (approvals) of the proposed Global
Changes related thereto. This is in response to the State Bar of
California's request for comments thereon distributed in June, 2006.

Please note that although the comments reflect the position of the San
Diego County Bar Association, we have also included dissenting
views offered by members of its Legal Ethics Committee. Given the
tentative state of the proposed new and amended rules, we wished to
provide as much input to the Special Commission as possible, with
which to assist them in their efforts.

Thank you for providing our Association the opportunity to participate
in this process.

Respectfully Submitted,

~b~;~de~n::t"'=::~-----
San Diego County Bar Association

Enclosures
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MEMORANDUM

Date: October 16, 2006

To: Special Commission for the Revision of the Rules of Professional Conduct
The State Bar of California

From: San Diego County Bar Association ("SDCBA")

Re: "1 st PC Batch," Proposed New or Amended Rules of Professional Conduct of the
State Bar of Califomia

Subj: Proposed Rule 1.5.1 Financial Arrangements Among Lawyers
(2-200)

Founded in 1899 and comprised of over 8,000 members, the SDCBA is its region's oldest
and largest law-related organization. Its response herein, as adopted by the SDCBA
Board of Directors, followed extensive review and consideration by its selectively
constituted Legal Ethics Committee, the advisory body charged by the SDCBA bylaws
with providing its members guidance in the areas of ethics and ethical considerations.

The SDCBA respectfully submits the following concerning the subject proposed Rule:

*****

The Committee has differing thoughts about this rule. As the Committee saw it, the new
rule has two big changes: (I) the requirement that the lawyers enter into a written
agreement, and (2) a requirement that the client give written consent to the fee split as
soon as the lawyers agree to fee split (as opposed to at a later point in time, perhaps when
the fee splitting itself is proposed to take place).

The Committee had several members who liked the changes; several who favored
changes, but different ones than those proposed; and at least one member who favored
the existing rule.

Comment I:

Those who liked the changes liked the idea of the client knowing about the fee split
upfront, so that the client had the option of making decisions based on the proposed split.
For example, in a pure referral fee case (where the attorney receiving the referral fee does
nothing but make the referral), the client might want to know that his attorney is not
receiving the entire fee. The client might conclude that his attorney might not work as
hard because ofthe diminished fee. Those who liked the changes also thought that there
is a benefit to requiring attorneys to have their fee splitting in writing, because it reduces
unseemly disputes and litigation between attorneys over fees.



Comment 2:

Those who favor the mle "as is" do not believe that we should require all of these things
in an ethical rllle. An attorney might decide as a matter of best practice that he wants his
fee splitting arrangement in writing to avoid disputes, but should we really mandate that
in an ethical rule, and make the failure to do so an offense subject to discipline? Because
the fee to the client can never be increased by virtue of the fee splitting, the client will not
be at a disadvantage by the fee splitting, and, therefore, there is no compelling reason to
require it sooner rather than later at the time ofthe fee splitting. The client always has
the option, no matter what he or she is asked, to decline to consent. Those who support
the existing rule also raised the issue of whether it is feasible to really pin down all the
details of fee splitting at the beginning of the engagement, and memorialize it in two
different writings. Arrangements can change as the case changes.

Comment 3:

A third group proposed a compromise. The rule could require disclosure to the client in a
signed retainer agreement that the attorney may engage in fee splitting, and that the
attorney will secure the written consent of the client before actually do so. This way the
client is on notice of the possibility, and can ask questions, but the lawyer is not required
to scramble \0 get two signed writings at a premature point in time.

Dissent 1:

The dissent believed that 1.5. 1(a)(3) is unknowable. Arguably, in a competitive market, a
fee sharing arrangement that does not correspond to effort will always raise the fee. The
dissent therefore preferred the ABA approach to the rule, which limits fee-sharing to
situations in which a lawyer sharcs in the work or responsibility. The dissent, however.
did agree in allowing prospective clients to pay lawyers a limited reasonable fee for
assistance in identifying the lawyer who is well-suited to the representation.



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS:  This form allows you to submit your comments by entering them into the text box below and/or by 
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose the proposed 

Rule from the drop-down box below. 
All information submitted is regarded as public record.

Updated on May 17, 2010 to implement the Batch 6 Rules and one Batch 5 Rule (Rule 1.10) conditionally adopted by the Board 
of Governors at its meeting on May 15, 2010. 

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation Commenting on behalf of an 

organization  

Yes

No

* Name Toby Rothschild

* City Los Angeles

* State California

* Email address 
(You will receive a copy of your 

comment submission.)

trothschild@lafla.org

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of Professional 
Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.  Rules not listed in the drop-down 
box below are rules that are not being recommended for adoption.  To submit comments on the rules not recommended 
please submit your comment by using the form at this link: Rules Not Recommended Public Comment Form.

Rule 1.5.1 Financial Arrangements Among Lawyers [2-200(A))

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you may 
type a comment below or provide an attachment regardless of whether you indicate your position from the choices.

AGREE with this proposed Rule

DISAGREE with this proposed Rule

AGREE ONLY IF MODIFIED

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Comment [1] seems to limit the restriction on fee divisions to fees "paid by a 
client."  Does this mean that a fee paid by a third party on behalf of a client 
(such as a family member or an insurer) can be divided without regard to consent or 
written agreement?  The comment should probably say "by or on behalf of a client."
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June 15, 2010 
 
 
 
Audrey Hollins, Director 
Office of Professional Competence, Planning & 
Development 
State Bar of California 
180 Howard Street 
San Francisco, California 94105 

 

 
re: Comments of the Office of the Chief Trial Counsel to Proposed 
 Amendments to the Rules of Professional Conduct 
 
Dear Ms. Hollins: 

Preliminarily, the Office of the Chief Trial Counsel (OCTC) would like to thank Harry B. Sondheim, 
Chair, Mark L. Tuft and Paul W. Vapnek, Co-Vice-Chairs, and the members of the Commission for the 
Revision of the Rules of Professional Conduct, for the opportunity to submit comments to the proposed 
amendments to the Rules of Professional Conduct, as released for public comment by the Board of 
Governors.  We appreciate the Commission’s considerable efforts in crafting rules of conduct for 
California attorneys relevant to our contemporary legal environment.  While we concur with many of the 
Commission’s recommendations, we raise some points of disagreement.  Our disagreement is offered in 
the spirit of aiding in the adoption of rules which can be practically and fairly understood by the 
attorneys in this state and applied in a uniform fashion by both this Office and the State Bar Court.  
While OCTC has submitted comments in the past to some of these rules as they were initially 
submitted,1 we welcome this opportunity to comment on the entire set of rules and in context.  Further, 
there have been changes to the proposed rules since our original comments.2  We hope you find our 
thoughts helpful.  

SUMMARY 
We summarize our main concerns as follows: 

• Some of the rules are becoming too complicated and long, making them difficult to understand 
and enforce; 

• There are way too many Comments to the Rules, making the rules unwieldy, confusing, and 

                                                 
1 OCTC refers the Commission to its previous comments and recommendations. 
2 We are not commenting on the rules that were not recommended or tentatively adopted by the Board of Governors (BOG).   



Letter from OCTC 
To Randall Difuntorum  
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difficult to read, understand, and enforce.  Many of the Comments are more appropriate for 
treatises, law review articles, and ethics opinions.  The Comments clutter and overwhelm the 
rules.  We recommend that most of the Comments be stricken or that the Rules be adopted 
without the Comments;   

• Many of the Comments are too large and thus bury the information sought to be presented; 

• Several of the Comments are in our opinion legally incorrect (i.e. Comment 9 of Rule 1.8.1 and 
Comment 5 of rule 1.9); 

• One of the Comments invades OCTC’s prosecutory discretion (i.e. Comment 6 of Rule 8.4); 

• Some of the rules are confusing and inconsistent with the State Bar Act (i.e. that an attorney’s 
misrepresentation to a court cannot be based on gross negligence); 

• Some of the rules attempt to define and limit provisions adopted by the Legislature in the State 
Bar Act (i.e. Rule 1.6’s defining the scope of confidentiality in Business & Professions Code 
section 6068(e)); and 

• Some of the proposed rules deviate unnecessarily from the ABA Model Rules (i.e. proposed 
rules 3.9, 4.4 and 8.4).3 

GENERAL COMMENTS 
OCTC finds many of the proposed rules too lengthy and complicated, often making them 

difficult to understand and enforce.  There are way too many Comments to the Rules, making the rules 
unwieldy, confusing, and difficult to read, understand, and enforce.  We would strongly suggest that the 
rules be simplified and the Comments either be significantly reduced or entirely eliminated.  Otherwise, 
it is hard to imagine the attorneys of this state reading and understanding the entirety of the rules and 
official Comments.  Further, we believe that some of the Comments are legally incorrect. 

The Rules and Comments are not meant to be annotated rules, a treatise on the rules, a series of 
ethics opinions, a law review article, or musings and discussions about the rules and best practices.  
There are other more appropriate vehicles for such discussions and expositions.   

Every attorney is required to know and understand the Rules of Professional Conduct.  This is 
why ignorance of a rule is no defense in a State Bar proceeding.  (See Zitny v. State Bar (1966) 64 
Cal.2d 787, 793.)  Yet, the proposed rules (including Comments) are 99 pages; contain 68 rules; and 
almost 500 Comments.  One rule alone has 38 Comments.4  

In contrast, the current rules are 30 pages; contain 46 rules; and 94 comments.5  The 1974 rules 
were 13 pages; contained 25 rules; and 6 comments.6  The original 1928 rules were 4 pages long; 
contained 17 rules; and had no comments.  

                                                 
3 Unless stated otherwise, all future references to section are to a section of the  Business & Professions Code; all references 
to rule are to the current Rules of Professional Conduct; all references to proposed rule is to the Commission’s proposed Rule 
of Professional Conduct; and all references to the Model Rules are to the ABA’s current Model Rules of Professional 
Conduct.   
4 See proposed rule 1.7.  Another rule has 26 comments.  (See proposed rule 1.6.) 
5 The current rules list them as Discussion paragraphs; most are unnumbered, but OCTC estimates there are 94 paragraphs of 
discussion and will refer to them as comments so that there is a standard reference. 
6 The 1974 rules had 6 footnotes (*), four simply reference another rule and two contain a short substantive discussion. 
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Many of the proposed Comments appear to be nothing more than a rephrasing of the rule or an 
annotated version of the rule.  If the rule is ambiguous or not clear enough, the solution should not be a 
Comment rephrasing the rule, but a redrafting of the rule so it is clear and understandable.  Likewise, 
discussing the purpose of the rule, best practices, or the limits of the rule are not proper Comments to the 
rules.  There are other better vehicles for such discussions.  Lawyers can read and conduct legal research 
when needed.   

In addition, the rules and Comments make too much use of references to other rules and 
Comments, making it hard to understand the rules.  Some of the Comments are too long and, thus, bury 
information in a very long Comment.  Other Comments appear to be legally incorrect.  We would 
recommend that most of the Comments be stricken or that the Rules be adopted without the Comments.  
It is our understanding that about seven states have not adopted the ABA’s Comments, although two of 
those still provide the ABA’s comments as guidance.   

We are also concerned that there are too many separate conflicts rules (see rules 1.7, 1.8, 1.9, 
1.10, 1.11, 1.12, 1.13(g), and 1.18) and they often incorporate each other, making it difficult to 
comprehend, understand, and enforce them.7   

                                                 
7 There is actually no Rule 1.8, but several separate rules, going from 1.8.1 through 1.8.11. 
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Rule 1.5.1.  Financial Arrangements Among Lawyers. 

1. Many of the Comments to this rule are more appropriate for treatises, law reviews, or ethics 
opinions.  OCTC is concerned that Comment 4 appears more limited than the purposes stated in 
Chambers v. Kay (2002) 29 Cal.4th 142, 156-157 and, thus, could be confusing and misleading.  
If the purposes of the rule are to be stated, all of the purposes should be stated. 

2. OCTC disagrees with Comment 5. There is nothing in the rule which would void or limit the rule 
regarding fee sharing by a court’s approving a fee, which is what Comment 5 seems to be saying, 
although it provides no authority for this proposition. (OCTC believes this comment is not in the 
Model Rules.)  In In the Matter of Harney, the attorney argued that he could not be disciplined 
for his illegal fee because a court had approved his fee.  The Review Department rejected this 
claim.  (In the Matter of Harney (Review Dept. 1995) 3 Cal. State Bar Ct. Rptr. 266, 277-278.)  
Likewise, an attorney is currently arguing to the Supreme Court that the State Bar Court erred in 
finding he violated rule 2-200 because they are court awarded fees.  (In the Matter of Philip Kay,  
01-O-1930, Supreme Court Case No. S180405.)  Unless and until the Supreme Court agrees with 
this argument, the Comment should be stricken.   

3. OCTC strongly disagrees with Comment 6.  Comment 6’s statement that the rule does not 
subject a lawyer to discipline unless the lawyer actually pays the divided fee is inconsistent with 
subparagraph (a)(2) of the rule, which states that attorneys must obtain the client’s consent “at 
the time the lawyers enter into the agreement to divide the fee or as soon thereafter as reasonably 
practicable.”  While there are civil cases that have held that current rule 2-200 does not apply 
until the actual division of fees, those cases addressed the civil enforceability of fee agreements 
between lawyers, not attorney discipline (see Mink v. Maccabee (2004) 121 Cal.App.4th 835, 
838; Cohen v. Brown (2009) 173 Cal.App.4th 302, 320. The Supreme Court denied a petition for 
review in Mink, but two justices voted to take it up and a third justice was absent from the 
consideration.)  Further, those decisions were based on the current rule, not the proposed rule. 
Other jurisdictions have found that the fee sharing rules require attorneys to disclose and obtain 
the client’s written consent even if no payment has actually been made to the other attorney.  
(See Saggese v. Kelley (Mass. 2005) 837 N.E.2d 699, 706 [finding that attorneys must disclose 
fee sharing agreements and obtain the client’s written consent before attorney refers client to 
second attorney]; In the Matter of Mendelson (Ill.Atty.Reg.Disp.Com.1996) IL Disp. Op. 95 CH 
339, 1996 WL 931273 [holding that an attorney can be disciplined for entering into an agreement 
to split fees with another attorney, even though no payment has actually been made to the other 
attorney].)  Comment 6 would permit attorneys to violate the rule with no consequences. 

Even under the current rule, Comment 6 would be overbroad, confusing, and misleading, 
implying that there can be no disciplinary consequences for a failure to advise the clients of the 
agreement between the lawyers and obtaining the client’s informed written consent to the fee 
sharing at the time the lawyers enter into the agreement to divide fees if the fees are not actually 
paid.  However, the State Bar Court has found attorneys culpable of soliciting, assisting, or 
inducing a violation of current rule 1-120 and violating the duty to keep clients informed of 
significant developments under current rule 3-500 and Business & Professions Code section 
6068(m) when attorneys enter into an agreement to share fees without advising clients of the 
agreement and obtaining the client’s informed written consent, even when the fees were not 
ultimately shared.  (See e.g. In the Matter of David D. Mangar, Case No. 06-O-10183; In the 
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Matter of Philip E. Kay, Case No. 01-O-193.  The hearing department finding and 
recommendation in Kay’s case is currently pending before the California Supreme Court, 
Supreme Court Case No. S180405.  The Supreme Court approved the hearing department’s 
findings and ordered the disbarment of Mr. Mangar on May 14, 2010 in Supreme Court Case No. 
S180863.)  At the very least, the Comment should advise that attorneys may be disciplined for 1) 
failing to advise the client of the agreement at the time of the agreement, in violation of their 
duty to advise the client of significant developments under Business & Professions Code section 
6068(m) and rule 1.4 (current rule 3-500) (see Chambers v. Kay, supra, 29 Cal.4th at 157); and 2) 
assisting in, soliciting, and/or inducing a violation of the Rules of Professional Conduct or the 
State Bar Act in violation of proposed rule 8.4(a) (current rule 1-120).  
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