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June 11, 2010 

Harry B. Sondheim, Chair 
Commission for the Revision of the 
Rules of Professional Conduct 
State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
RE: Proposed Rule 1.4 

Dear Mr. Sondheim: 

The State Bar of California’s Committee on Professional Responsibility and Conduct 
(COPRAC) appreciates the opportunity to comment on the proposed amendments to the Rules of 
Professional Conduct of the State Bar of California, pursuant to the request of the Board 
Committee on Regulation, Admissions & Discipline Oversight (RAD) for public comment. 

COPRAC has reviewed the provisions of proposed Rule 1.4 - Communication.  COPRAC 
supports the adoption of proposed Rule 1.4 and the Comments to the Rule, subject to the 
following comments. 

First, proposed Comment [4] provides that a “client” for purposes of communication of 
settlement offers “includes a person who possesses the authority to accept an offer of settlement 
or plea or, in a class action, all the named representatives of the class.”  This definition suggests 
that a lawyer must communicate a settlement offer to a person who possesses such authority.  
However, such a requirement may not be practical for lawyers representing entity clients.  To 
clarify this point, we propose to revise the Comment to provide that a client “includes a person 
who possesses the authority to accept an offer of settlement or plea or, in a class action, all the 
named representatives of the class or a representative authorized by the client to communicate 
with the lawyer regarding settlement offers.”  

Second, with respect to proposed Comment [6], COPRAC is concerned that the Comment 
includes language that is not sufficiently protective of clients.  Specifically, the Comment states: 

Notwithstanding paragraph (c)(2), a lawyer need not inform the 
client of the substance of a written offer of a settlement in a civil 
matter if the client has previously instructed that such an offer will 
be acceptable or unacceptable, or has previously authorized the 
lawyer to accept or to reject the offer, and there has been no 
change in circumstances that requires the lawyer to consult with 
the client. 



 

COPRAC believes that a client should always be told of a settlement offer, regardless of whether 
authority to accept or reject the authority may have been previously provided.  The lawyer may 
not be aware of a change of circumstances that would cause the client to reconsider the authority 
previously provided if told of the offer.  COPRAC believes that a bright-line rule requiring all 
written offers of settlement in a civil matter to be communicated to clients is beneficial to both 
clients and lawyers.  COPRAC thus respectfully suggests that this text be deleted.  However, if 
the Commission elects to retain this language, COPRAC joins in the concern raised by the Los 
Angeles County Bar Association regarding the inclusion of this language in a Comment.  The 
language appears to be an exception to the proposed Rule, and as such, should be clearly stated 
in the text of the Rule.  Although we note that the Commission has concluded that this language 
provides an interpretation of the Rule and is not an exception, we respectfully disagree.   

Third, COPRAC is concerned that the language in Comment [9] permitting a lawyer to 
“withhold” information from a client is overly broad.  The Comment states, “In some 
circumstances, a lawyer may be justified in delaying or withholding transmission of information 
when the client would be likely to react imprudently to an immediate communication.”  It 
appears that the impetus for the Comment is to permit a lawyer to withhold information where 
delivery of the information could result in harm to the client.  However, this is not clearly stated.  
COPRAC proposes replacing this sentence with the following text: 
 

A lawyer may be justified in delaying transmission of information 
when the client would be likely to react imprudently to an 
immediate communication.  In some circumstances, a lawyer may 
be justified in withholding transmission of information when the 
lawyer reasonably believes delivery of the information could result 
in harm to the client or others.  See also proposed Rule 1.14. 

Thank you for your consideration of our comments. 

 

Very truly yours,  

 

 
Carole Buckner, Chair 
Committee on Professional  
Responsibility and Conduct 

 
cc: Members, COPRAC 

leem
Carole Buckner



THE STATE BAR OF CALIFORNIA
PROPOSED RULES OF PROFESSIONAL CONDUCT 

PUBLIC COMMENT FORM

INSTRUCTIONS: This form allows you to submit your comments by entering them into the text box below and/or by
uploading files as attachments.  We ask that you comment on one Rule per form submission and that you choose 

the proposed Rule from the drop-down box below. 
All information submitted is regarded as public record.

DEADLINE TO SUBMIT COMMENT IS: JUNE 15, 2010 

Your Information
Professional Affiliation private attorney Commenting on behalf of an 

organization  

Yes�����

No������

* Name Michael Tracy

* City Irvine

* State California

* Email address
(You will receive a copy of your 

comment submission.)

mtracy@michaeltracylaw.com

The following proposed rules can be viewed by clicking on the following link: Proposed Rules of 
Professional Conduct.

* Select the Proposed Rule that you would like to comment on from the drop down list.

Rule 1.4 Communication [3-500, 3-510]

From the choices below, we ask that you indicate your position on the Proposed rule. This is not required and you 
may type a comment below or provide an attachment regardless of whether you indicate your position from the 
choices.

AGREE with this proposed Rule�����

DISAGREE with this proposed Rule�����

AGREE ONLY IF MODIFIED������

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below. 

Rule 1.4 relating to communication of written settlement is a significant departure 
from current law and will likely lead to additional offers not being conveyed to a 
client.  First, current law is that all written settlement offers must be 
communicated, no matter their content or whether they were previously rejected. In 
the Matter of Stephan Yagman 3 Cal. State Bar Ct. Rptr. 788 (1997).   

The current rule that requires all written settlement offers to be communicated is 
far superior because it eliminates a judgment call by the attorney.  For instance, 
if a client says "I want $1,000,000 or I will go to trial" at the beginning of the 
case, the proposed rule would mean that the attorney need not communicate any 
written settlement offer that is less than $1,000,000.  In addition, the reality is 
that written settlement offers often contain terms that are slightly different from 
oral settlement offers.  For instance, a party could orally offer $1,000 to settle 
the case which is rejected.  That same party could them submit a written settlement 
offer pursuant to Cal. Code of Civ. Proc Section 998 for $1,000.  The proposed rule 



ENTER�COMMENTS�HERE:�
�
Rule�1.4�relating�to�communication�of�written�settlement�is�a�significant�departure�from�current�law�and�
will� likely� lead�to�additional�offers�not�being�conveyed�to�a�client.� �First,�current� law�is�that�all�written�
settlement� offers� must� be� communicated,� no� matter� their� content� or� whether� they� were� previously�
rejected.�In�the�Matter�of�Stephan�Yagman�3�Cal.�State�Bar�Ct.�Rptr.�788�(1997).���
�
The�current�rule�that�requires�all�written�settlement�offers�to�be�communicated�is�far�superior�because�it�
eliminates�a�judgment�call�by�the�attorney.��For�instance,�if�a�client�says�"I�want�$1,000,000�or�I�will�go�to�
trial"� at� the� beginning� of� the� case,� the� proposed� rule� would� mean� that� the� attorney� need� not�
communicate�any�written�settlement�offer�that� is� less�than�$1,000,000.� � In�addition,�the�reality� is�that�
written�settlement�offers�often�contain�terms�that�are�slightly�different�from�oral�settlement�offers.��For�
instance,�a�party�could�orally�offer�$1,000�to�settle�the�case�which� is�rejected.� �That�same�party�could�
them�submit�a�written�settlement�offer�pursuant�to�Cal.�Code�of�Civ.�Proc�Section�998�for�$1,000.��The�
proposed�rule�could�lead�attorneys�to�think�that�such�an�offer�need�not�be�conveyed.��
�
In� addition,� Business� of� Professions� Code� Section� 6103.5� makes� written� settlement� communications�
discoverable.� � However,� with� the� proposed� rule,� there� would� be� no� guarantee� that� the� written�
settlement�offer�was�ever�conveyed�and�discovery�could�not�be�conducted�as�to�prior�oral�settlement�
offers.��
�
Finally,�the�proposed�rule�is�not�clear�regarding�written�settlement�offers�to�multiple�parties�outside�the�
class�context.��That�is,� if�Plaintiff�makes�a�settlement�offer�to�Joint�Defendant�A�and�Joint�Defendant�B�
for� a� total� settlement� of� $1,000� and� Joint� Defendant� A� rejects� the� offer,� it� is� not� clear� under� the�
proposed�rule�that�this�offer�must�be�conveyed�to�B.�That�is,�as�soon�as�A�has�rejected�the�offer,�it�would�
become�"previously�rejected"�and�not�be�required�to�be�communicated�to�B����who�may�wish�to�take�the�
offer.��
�
There�is�a�problem�with�attorneys�not�communicating�settlement�offers����hence�the�reason�for�the�rule�
in� the� first� place.� � There� is� not� a� epidemic� of� attorneys� flooding� the� opposing� party� with� written�
settlement�offers�that�warrants�this�change.��As�it�is,�the�rule�is�redundant�in�that�(a)(2)�already�requires�
disclosure� of� "significant� developments"� and� it� is� difficult� to� see� how� "circumstances� that� require� the�
lawyer� to� consult� with� the� client"� is� any� different� than� a� "significant� development."� � As� such,� the�
proposed�rule�means�that�written�settlement�offers�are�now�no�different�than�oral�settlement�offers.��
�
To� the� extent� that� the� rule� is� designed� to� deal� with� the� frequent� exchange� of� settlement� offers�
exclusively�by�email,�the�rule�should�be�narrowly�tailored�to�address�this�issue.����
�
I�would�agree�if�modified�as�follows:�
�
Comment� [4]� should� read� "As� used� in� paragraph� (c),� 'client'� includes� all� persons� whose� authority� is�
required�to�accept�an�offer�of�settlement�or�plea,�or,�in�a�class�action,�all�the�named�representatives�of�
the�class."�
�
Comment�[6]�should�read:�"Paragraph�(c)(2)�requires�a�lawyer�to�advise�a�client�promptly�of�all�written�
settlement� offers,� regardless� of� whether� the� offers� are� considered� by� the� lawyer� to� be� significant.�
Notwithstanding�paragraph�(c)(2),�a� lawyer�need�not� inform�the�client�of�the�substance�of�a�offer�of�a�
settlement�conveyed�solely�by�electronic�mail�in�a�civil�matter�if�the�client�has�previously�instructed�that�
such�an�offer�will�be�acceptable�or�unacceptable,�or�has�previously�authorized�the�lawyer�to�accept�or�to�
reject�the�offer,�and�there�has�been�no�change�in�circumstances�that�requires�the�lawyer�to�consult�with�
the�client.�See�Rule�[1.2(a)]."�
�
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Dear Ms. Hollins:

This letter constitutes the San Diego County Bar Association's response to The State Bar of

California's Request for Public Comment on the foregoing proposed rules of Professional

Conduct.

The SDCBA reconfirms previous responses to each of the foregoing proposed rules.

Very truly yours,

Y~L++-~L
Patrick l. Hosey, President

San Diego County Bar Association
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October 10, 2006

Audry Hollins
Office of Professional Competence,
Planning and Development
State Bar of California
180 Howard Street
San Francisco, CA 94105-1639

Re: Response to Request for Comments
Discussion Draft: Proposed Amendments to the Rules of
Professional Conduct of the State Bar of California

Dear Ms. Hollins:

On behalf of the San Diego County Bar Association, 1 respectfully
submit the enclosed with respect to the pending Twenty-Seven (27)
Proposed New or Amended Rules of Professional Conduct of the State
Bar of California, developed by the State Bar's Special Commission
for the Revision of the Rules of Professional Conduct. We have also
included separate comments (approvals) of the proposed Global
Changes related thereto. This is in response to the State Bar of
California's request for comments thereon distributed in June, 2006.

Please note that although the comments reflect the position of the San
Diego County Bar Association, we have also included dissenting
views offered by members of its Legal Ethics Committee. Given the
tentative state of the proposed new and amended rules, we wished to
provide as much input to the Special Commission as possible, with
which to assist them in their efforts.

Thank you for providing our Association the opportunity to participate
in this process.

Respectfully Submitted,

~b~;~de~n::t"'=::~-----
San Diego County Bar Association

Enclosures

.1333 Seventh Avenue, San Diego, CA 921 01 I P619.231 .0781 I F619.338.0042 I bar@sdcba.org I sdcba.org
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M.EMORANDUM

Date: October 16, 2006

To: Special Commission for the Revision of the Rules of Professional Conduct
The State Bar of California

From: San Diego County Bar Association ("SDCBA")

Re: "1 st PC Batch," Proposed New or Amended Rules ofProtessional Conduct of the
State Bar of California

Subj: Proposed Rule 1.4 Communication [3-500,3-5101

Founded in 1899 and comprised of over 8,000 members, the SDCBA is its region's oldest
and largest law-related organization. lis response herein, as adopted by the SDCBA
Board of Directors, followed extensive review and consideration by its selectively­
constituted Legal Ethics Committee, the advisory body charged by the SDCBA bylaws
with providing its members guidance in the areas of ethics and ethical considerations.

The SDCBA respectfully submits the following concerning the subject proposed Rule:

* *' *' *' *'
Comment 1:

The modified rule is approved as proposed.

















































































 THE STATE BAR OF 

CALIFORNIA 

OFFICE OF THE CHIEF TRIAL COUNSEL 
ENFORCEMENT 

Russell G. Weiner, Interim Chief Trial Counsel
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June 15, 2010 
 
 
 
Audrey Hollins, Director 
Office of Professional Competence, Planning & 
Development 
State Bar of California 
180 Howard Street 
San Francisco, California 94105 

 

 
re: Comments of the Office of the Chief Trial Counsel to Proposed 
 Amendments to the Rules of Professional Conduct 
 
Dear Ms. Hollins: 

Preliminarily, the Office of the Chief Trial Counsel (OCTC) would like to thank Harry B. Sondheim, 
Chair, Mark L. Tuft and Paul W. Vapnek, Co-Vice-Chairs, and the members of the Commission for the 
Revision of the Rules of Professional Conduct, for the opportunity to submit comments to the proposed 
amendments to the Rules of Professional Conduct, as released for public comment by the Board of 
Governors.  We appreciate the Commission’s considerable efforts in crafting rules of conduct for 
California attorneys relevant to our contemporary legal environment.  While we concur with many of the 
Commission’s recommendations, we raise some points of disagreement.  Our disagreement is offered in 
the spirit of aiding in the adoption of rules which can be practically and fairly understood by the 
attorneys in this state and applied in a uniform fashion by both this Office and the State Bar Court.  
While OCTC has submitted comments in the past to some of these rules as they were initially 
submitted,1 we welcome this opportunity to comment on the entire set of rules and in context.  Further, 
there have been changes to the proposed rules since our original comments.2  We hope you find our 
thoughts helpful.  

SUMMARY 

We summarize our main concerns as follows: 

• Some of the rules are becoming too complicated and long, making them difficult to understand 
and enforce; 

• There are way too many Comments to the Rules, making the rules unwieldy, confusing, and 

                                                 
1 OCTC refers the Commission to its previous comments and recommendations. 
2 We are not commenting on the rules that were not recommended or tentatively adopted by the Board of Governors (BOG).   



Letter from OCTC 
To Randall Difuntorum  
June 15, 2010 
 
 

difficult to read, understand, and enforce.  Many of the Comments are more appropriate for 
treatises, law review articles, and ethics opinions.  The Comments clutter and overwhelm the 
rules.  We recommend that most of the Comments be stricken or that the Rules be adopted 
without the Comments;   

• Many of the Comments are too large and thus bury the information sought to be presented; 

• Several of the Comments are in our opinion legally incorrect (i.e. Comment 9 of Rule 1.8.1 and 
Comment 5 of rule 1.9); 

• One of the Comments invades OCTC’s prosecutory discretion (i.e. Comment 6 of Rule 8.4); 

• Some of the rules are confusing and inconsistent with the State Bar Act (i.e. that an attorney’s 
misrepresentation to a court cannot be based on gross negligence); 

• Some of the rules attempt to define and limit provisions adopted by the Legislature in the State 
Bar Act (i.e. Rule 1.6’s defining the scope of confidentiality in Business & Professions Code 
section 6068(e)); and 

• Some of the proposed rules deviate unnecessarily from the ABA Model Rules (i.e. proposed 
rules 3.9, 4.4 and 8.4).3 

GENERAL COMMENTS 

OCTC finds many of the proposed rules too lengthy and complicated, often making them 
difficult to understand and enforce.  There are way too many Comments to the Rules, making the rules 
unwieldy, confusing, and difficult to read, understand, and enforce.  We would strongly suggest that the 
rules be simplified and the Comments either be significantly reduced or entirely eliminated.  Otherwise, 
it is hard to imagine the attorneys of this state reading and understanding the entirety of the rules and 
official Comments.  Further, we believe that some of the Comments are legally incorrect. 

The Rules and Comments are not meant to be annotated rules, a treatise on the rules, a series of 
ethics opinions, a law review article, or musings and discussions about the rules and best practices.  
There are other more appropriate vehicles for such discussions and expositions.   

Every attorney is required to know and understand the Rules of Professional Conduct.  This is 
why ignorance of a rule is no defense in a State Bar proceeding.  (See Zitny v. State Bar (1966) 64 
Cal.2d 787, 793.)  Yet, the proposed rules (including Comments) are 99 pages; contain 68 rules; and 
almost 500 Comments.  One rule alone has 38 Comments.4  

In contrast, the current rules are 30 pages; contain 46 rules; and 94 comments.5  The 1974 rules 
were 13 pages; contained 25 rules; and 6 comments.6  The original 1928 rules were 4 pages long; 
contained 17 rules; and had no comments.  

                                                 
3 Unless stated otherwise, all future references to section are to a section of the  Business & Professions Code; all references 
to rule are to the current Rules of Professional Conduct; all references to proposed rule is to the Commission’s proposed Rule 
of Professional Conduct; and all references to the Model Rules are to the ABA’s current Model Rules of Professional 
Conduct.   
4 See proposed rule 1.7.  Another rule has 26 comments.  (See proposed rule 1.6.) 
5 The current rules list them as Discussion paragraphs; most are unnumbered, but OCTC estimates there are 94 paragraphs of 
discussion and will refer to them as comments so that there is a standard reference. 
6 The 1974 rules had 6 footnotes (*), four simply reference another rule and two contain a short substantive discussion. 
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Many of the proposed Comments appear to be nothing more than a rephrasing of the rule or an 
annotated version of the rule.  If the rule is ambiguous or not clear enough, the solution should not be a 
Comment rephrasing the rule, but a redrafting of the rule so it is clear and understandable.  Likewise, 
discussing the purpose of the rule, best practices, or the limits of the rule are not proper Comments to the 
rules.  There are other better vehicles for such discussions.  Lawyers can read and conduct legal research 
when needed.   

In addition, the rules and Comments make too much use of references to other rules and 
Comments, making it hard to understand the rules.  Some of the Comments are too long and, thus, bury 
information in a very long Comment.  Other Comments appear to be legally incorrect.  We would 
recommend that most of the Comments be stricken or that the Rules be adopted without the Comments.  
It is our understanding that about seven states have not adopted the ABA’s Comments, although two of 
those still provide the ABA’s comments as guidance.   

We are also concerned that there are too many separate conflicts rules (see rules 1.7, 1.8, 1.9, 
1.10, 1.11, 1.12, 1.13(g), and 1.18) and they often incorporate each other, making it difficult to 
comprehend, understand, and enforce them.7   

                                                 
7 There is actually no Rule 1.8, but several separate rules, going from 1.8.1 through 1.8.11. 
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Rule 1.4. Communication. 

1. OCTC would suggest that the rule also include the language currently in rule 3-500 that 
attorneys inform the client about significant developments relating to the employment.  While 
OCTC believes that employment is included in representation, it also believes that using 
employment as well as representation is clearer and will prevent arguments about whether 
employment issues are included in this rule.  Further, since it is in the current rule, some may 
argue that the new rules removed any requirement that was included by the language in the old 
rule.  (See In the Matter of Hindin (Review Dept. 1997) 3 Cal. State Bar Ct. Rptr. 657, 684.) 

2. We support Comments 8 and 10.  OCTC is concerned that the first two sentences in Comment 9 
are confusing and could be misconstrued by attorneys to think that they can make the decision to 
withhold information from a client.  The other Comments seem more appropriate for treatises, 
law review articles, or ethics opinions. 
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