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Rule 1.8.1  Business Transactions with a Client and Acquiring Interests Adverse to the Client 
(Commission’s Proposed Rule – Clean Version) 

 
A lawyer shall not enter into a business transaction with a client; or knowingly 
acquire an ownership, possessory, security, or other pecuniary interest 
adverse to a client, unless each of the following requirements has been 
satisfied:  
 
(a) The transaction or acquisition and its terms are fair and reasonable to 

the client and are fully disclosed and transmitted in writing to the client 
in a manner that reasonably can be understood by the client; and 

 
(b) The client either is represented in the transaction or acquisition by an 

independent lawyer of the client's choice or is advised in writing by the 
lawyer to seek the advice of an independent lawyer of the client's 
choice and is given a reasonable opportunity to seek that advice; and 

 
(c) The client thereafter consents in writing to the terms of the transaction 

or the terms of the acquisition and the lawyer's role in the transaction 
or acquisition, including whether the lawyer is representing the client in 
the transaction or acquisition. 

 
COMMENT 
 
Scope of Rule 
 
[1] A lawyer's legal training and skill, and the relationship of trust and 

confidence that arises between a lawyer and client, create the 
possibility that a lawyer, even unintentionally, will overreach or exploit 
client information when the lawyer enters into a business transaction 
with the client or acquires a pecuniary interest adverse to the client.  In 
these situations, the lawyer could influence the client for the lawyer's 
own benefit, could give advice to protect the lawyer's interest rather 

that the client's, and could use client information for the lawyer's 
benefit rather than the client's.  This Rule is intended to afford the client 
the information needed to fully understand the terms and effect of the 
transaction or acquisition and the importance of having independent 
legal advice. (See, e.g., Beery v. State Bar (1987) 43 Cal.3d 802, 813 
[239 Cal.Rptr. 121].)  This Rule also requires that the transaction or 
acquisition be fair and reasonable to the client. 

 
[2] Except as set forth in Comment [5], this Rule does not apply when a 

lawyer enters into a transaction with or acquires a pecuniary interest 
adverse to a client prior to the commencement of a lawyer-client 
relationship with the client.  However, when a lawyer's interest in the 
transaction or in the adverse pecuniary interest results in the lawyer 
having a personal interest in the subject matter in which the lawyer is 
representing the client, the lawyer is required to comply with Rule 
1.7(a)(2). 

 
Business Transactions With Clients 
 
[3] This Rule applies even when the transaction is not related to the 

subject matter of the representation, as when a lawyer drafting a will 
for a client agrees to make a loan to the client to pay expenses that are 
not related to the representation.  This Rule also applies when a lawyer 
sells to a client goods or non-legal services that are related to the 
practice of law, such as insurance, brokerage or investment products 
or services to a client. 

 
[4] This Rule does not apply to standard commercial transactions for 

products or services that a lawyer acquires from a client on the same 
terms that the client generally markets them to others, where the 
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lawyer has no advantage in dealing with the client, and the 
requirements of the Rule are unnecessary and impractical.  Examples 
of such products and services include banking and brokerage services, 
medical services, products manufactured or distributed by the client, 
and utilities' services. The Rule also does not apply to similar types of 
standard commercial transactions for goods or services offered by a 
lawyer when the lawyer has no advantage in dealing with the clients, 
such as when a client purchases a meal at a restaurant owned by the 
lawyer or when the client pays for parking in a parking lot owned by the 
lawyer.  This Rule also ordinarily would not apply where the lawyer and 
client each make an investment on terms offered to the general public 
or a significant portion thereof as when, for example, a lawyer invests 
in a limited partnership syndicated by a third party, and the lawyer's 
client makes the same investment on the same terms.  When a lawyer 
and a client each invest in the same business on the same terms 
offered to the public or a significant portion thereof, and the lawyer 
does not advise, influence or solicit the client with respect to the 
transaction, the lawyer does not enter into the transaction “with” the 
client for purposes of this Rule. 

 
[5] This Rule does not apply to an agreement by which a lawyer is 

retained by a client or to the modification of such an agreement, unless 
the agreement or modification confers on the lawyer an ownership, 
possessory, security, or other pecuniary interest adverse to the client, 
such as when the lawyer obtains an interest in the client's property to 
secure the amount of the lawyer's past due or future fees.  An 
agreement by which a lawyer is retained by a client, and material 
modifications to such agreements that are adverse to the interests of 
the client, are governed in part by Rule 1.5.  Even when this Rule does 
not apply to the negotiation of the agreement by which a lawyer is 

retained by a client, other Rules, statutes and fiduciary principles might 
apply. See Rule 1.5, Comment [3B]. 

 
[6] An agreement to advance to or deposit with a lawyer a sum to be 

applied to fees or costs incurred in the future is not an ownership, 
possessory, security, or other pecuniary interest adverse to the client 
for purposes of this Rule.  This Rule is not intended to apply to an 
agreement with a client for a contingent fee in a civil case. 

 
Adverse Pecuniary Interests 
 
[7] An ownership, possessory, security or other pecuniary interest adverse 

to a client arises when a lawyer acquires an interest in a client's 
property that is or may become detrimental to the client, even when the 
lawyer's intent is to aid the client. Hawk v. State Bar (1988) 45 Cal.3d 
589 [247 Cal.Rptr. 599].  An adverse pecuniary interest arises, for 
example, when the lawyer's personal financial interest conflicts with the 
client's interest in the property; when a lawyer obtains an interest in a 
cause of action or subject matter of litigation or other matter the lawyer 
is conducting for the client; or when the interest can be used to 
summarily extinguish the client's interest in the client's property. (See 
Fletcher v. Davis (2004) 33 Cal.4th 61 [14 Cal.Rptr.3d 58].)  An 
adverse pecuniary interest also arises when a lawyer acquires an 
interest in an obligation owed to a client or acquires an interest in an 
entity indebted to a client. (See Rodgers v. State Bar (1989) 48 Cal.3d 
300 [256 Cal.Rptr. 381]; Kapelus v. State Bar (1987) 44 Cal.3d 179 
[242 Cal.Rptr. 196].) 
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Full Disclosure to the Client 
 
[8] Paragraph (a) requires that full disclosure be transmitted to the client in 

writing in a manner that reasonably can be understood by the client.  
Whether the disclosure reasonably can be understood by the client is 
based on what is objectively reasonable under the circumstances. 

 
[9] Full disclosure under paragraph (a) requires a lawyer to provide the 

client with the same advice regarding the transaction or acquisition that 
the lawyer would provide to the client in a transaction with a third party.  
Beery v. State Bar (1987) 43 Cal.3d 802 [239 Cal.Rptr. 121].  It 
requires a lawyer to inform the client of all of the terms and all relevant 
facts of the transaction or acquisition, including the nature and extent 
of the lawyer's role and compensation in connection with the 
transaction or acquisition.  It also requires the lawyer to fully inform the 
client of risks of the transaction or acquisition and facts that might 
discourage the client from engaging in the transaction or acquisition.  
(See Rodgers v. State Bar (1989) 48 Cal.3d 300 [256 Cal.Rptr. 381]; 
Clancy v. State Bar (1969) 71 Cal.2d 140 [77 Cal.Rptr. 657]; Brockway 
v. State Bar (1991) 53 Cal.3d 51 [278 Cal.Rptr. 836].)  Except in a 
disciplinary proceeding, the burden is always on the lawyer to show 
that the transaction or acquisition and its terms were fair and just and 
that the client was fully advised. Felton v. Le Breton (1891) 92 Cal. 
457, 469 [28 P. 490, 494]. 

 
[10] The risk to a client is heightened when the client expects the lawyer to 

represent the client in the transaction or acquisition itself.  Under this 
Rule, the lawyer must disclose the risks associated with the lawyer's 
dual role as both legal adviser and participant in the transaction or 
acquisition, such as the risk that the lawyer will structure the 
transaction or acquisition or give legal advice in a way that favors the 

lawyer's interests at the expense of the client. Because the lawyer has 
a personal interest in the transaction or acquisition, the lawyer must 
also comply with Rule 1.7(a)(2).  In some cases, the lawyer's interest 
may be such that Rule 1.7 will preclude the lawyer from representing 
the client in the transaction or acquisition. 

 
[11] There are additional considerations when the lawyer-client relationship 

will continue after the transaction or acquisition.  For example, if the 
lawyer and the client enter into a transaction to form or acquire a 
business, the client might expect the lawyer to represent the business 
or the client with respect to the business after the transaction is 
completed.  When the lawyer knows or reasonably should know that 
the client expects the lawyer to represent the business or the client 
with respect to the business or interest after the transaction or 
acquisition is completed, the lawyer must act in either of two ways.  
Before entering into the transaction or making the acquisition, the 
lawyer must either (i) inform the client that the lawyer will not represent 
the business, or the client with respect to the business or interest, and 
must then act accordingly; or (ii) disclose in writing the risks associated 
with the lawyer's dual role as both legal adviser and participant in the 
business or owner of the interest.  The client consent requirement in 
paragraph (c) includes a requirement that the client consent to the 
risks to the lawyer's representation of the client, which the lawyer has 
disclosed to the client as required by this Rule.  A lawyer must also 
comply with the requirements of Rule 1.7(a)(2) when the lawyer has a 
personal interest in the subject matter of the representation as a result 
of the transaction or acquisition.   

 
[12] Even when the lawyer does not represent the client in the transaction 

or acquisition, there may be circumstances when the lawyer's interest 
in the transaction or acquisition may interfere with the lawyer's 
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independent professional judgment or faithful representation of the 
client in another matter.  When the lawyer's interest in the transaction 
or acquisition may interfere with the lawyer's independent professional 
judgment or faithful representation of the client, the lawyer must also 
disclose in writing the potential adverse effect on the lawyer-client 
relationship that may result from the lawyer's interest in the transaction 
or acquisition and must obtain the client's consent under paragraph (c).  
A lawyer must also comply with the requirements of Rule 1.7(a)(2) 
when the lawyer has a personal interest in the subject matter of the 
representation as a result of the transaction or acquisition. 

 
Full Disclosure and Consent 
Opportunity to Seek Advice of Independent Counsel 
 
[13] Under paragraph (b), a lawyer must encourage the client to seek the 

advice of an independent lawyer and may not imply that obtaining the 
advice of an independent lawyer is unnecessary.  An independent 
lawyer is a lawyer who (i) does not have a financial interest in the 
transaction or acquisition, (ii) does not have a close legal, business, 
financial, professional or personal relationship with the lawyer seeking 
the client's consent, and (iii) represents the client with respect to the 
transaction or acquisition. 

 
[14] A lawyer is not required to advise the client to seek the advice of 

independent counsel if the client already has independent counsel with 
respect to the transaction or acquisition; however, the lawyer must still 
afford the client a reasonable opportunity to seek the advice of the 
independent counsel.  A lawyer is not required to provide legal advice 
to a client who is represented by independent counsel; however, the 
lawyer is still required under paragraph (a) to make full disclosure to 
the client in writing of all material facts related to the transaction or 

acquisition when the lawyer knows or reasonably should know that the 
client has not been informed of such facts.  The fact that the client was 
independently represented in the transaction or acquisition is relevant 
in determining whether the terms of the transaction or acquisition are 
fair and reasonable to the client as paragraph (a) requires. 



Rule 1.8.1  Business Transactions with a Client and Acquiring Interests Adverse to the Client

(Commission’s Proposed Rule – Clean Version)


A lawyer shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client, unless each of the following requirements has been satisfied: 


(a)
The transaction or acquisition and its terms are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner that reasonably can be understood by the client; and


(b)
The client either is represented in the transaction or acquisition by an independent lawyer of the client's choice or is advised in writing by the lawyer to seek the advice of an independent lawyer of the client's choice and is given a reasonable opportunity to seek that advice; and


(c)
The client thereafter consents in writing to the terms of the transaction or the terms of the acquisition and the lawyer's role in the transaction or acquisition, including whether the lawyer is representing the client in the transaction or acquisition.


COMMENT


Scope of Rule


[1]
A lawyer's legal training and skill, and the relationship of trust and confidence that arises between a lawyer and client, create the possibility that a lawyer, even unintentionally, will overreach or exploit client information when the lawyer enters into a business transaction with the client or acquires a pecuniary interest adverse to the client.  In these situations, the lawyer could influence the client for the lawyer's own benefit, could give advice to protect the lawyer's interest rather that the client's, and could use client information for the lawyer's benefit rather than the client's.  This Rule is intended to afford the client the information needed to fully understand the terms and effect of the transaction or acquisition and the importance of having independent legal advice. (See, e.g., Beery v. State Bar (1987) 43 Cal.3d 802, 813 [239 Cal.Rptr. 121].)  This Rule also requires that the transaction or acquisition be fair and reasonable to the client.


[2]
Except as set forth in Comment [5], this Rule does not apply when a lawyer enters into a transaction with or acquires a pecuniary interest adverse to a client prior to the commencement of a lawyer-client relationship with the client.  However, when a lawyer's interest in the transaction or in the adverse pecuniary interest results in the lawyer having a personal interest in the subject matter in which the lawyer is representing the client, the lawyer is required to comply with Rule 1.7(a)(2).


Business Transactions With Clients


[3]
This Rule applies even when the transaction is not related to the subject matter of the representation, as when a lawyer drafting a will for a client agrees to make a loan to the client to pay expenses that are not related to the representation.  This Rule also applies when a lawyer sells to a client goods or non-legal services that are related to the practice of law, such as insurance, brokerage or investment products or services to a client.


[4]
This Rule does not apply to standard commercial transactions for products or services that a lawyer acquires from a client on the same terms that the client generally markets them to others, where the lawyer has no advantage in dealing with the client, and the requirements of the Rule are unnecessary and impractical.  Examples of such products and services include banking and brokerage services, medical services, products manufactured or distributed by the client, and utilities' services. The Rule also does not apply to similar types of standard commercial transactions for goods or services offered by a lawyer when the lawyer has no advantage in dealing with the clients, such as when a client purchases a meal at a restaurant owned by the lawyer or when the client pays for parking in a parking lot owned by the lawyer.  This Rule also ordinarily would not apply where the lawyer and client each make an investment on terms offered to the general public or a significant portion thereof as when, for example, a lawyer invests in a limited partnership syndicated by a third party, and the lawyer's client makes the same investment on the same terms.  When a lawyer and a client each invest in the same business on the same terms offered to the public or a significant portion thereof, and the lawyer does not advise, influence or solicit the client with respect to the transaction, the lawyer does not enter into the transaction “with” the client for purposes of this Rule.


[5]
This Rule does not apply to an agreement by which a lawyer is retained by a client or to the modification of such an agreement, unless the agreement or modification confers on the lawyer an ownership, possessory, security, or other pecuniary interest adverse to the client, such as when the lawyer obtains an interest in the client's property to secure the amount of the lawyer's past due or future fees.  An agreement by which a lawyer is retained by a client, and material modifications to such agreements that are adverse to the interests of the client, are governed in part by Rule 1.5.  Even when this Rule does not apply to the negotiation of the agreement by which a lawyer is retained by a client, other Rules, statutes and fiduciary principles might apply. See Rule 1.5, Comment [3B].


[6]
An agreement to advance to or deposit with a lawyer a sum to be applied to fees or costs incurred in the future is not an ownership, possessory, security, or other pecuniary interest adverse to the client for purposes of this Rule.  This Rule is not intended to apply to an agreement with a client for a contingent fee in a civil case.


Adverse Pecuniary Interests


[7]
An ownership, possessory, security or other pecuniary interest adverse to a client arises when a lawyer acquires an interest in a client's property that is or may become detrimental to the client, even when the lawyer's intent is to aid the client. Hawk v. State Bar (1988) 45 Cal.3d 589 [247 Cal.Rptr. 599].  An adverse pecuniary interest arises, for example, when the lawyer's personal financial interest conflicts with the client's interest in the property; when a lawyer obtains an interest in a cause of action or subject matter of litigation or other matter the lawyer is conducting for the client; or when the interest can be used to summarily extinguish the client's interest in the client's property. (See Fletcher v. Davis (2004) 33 Cal.4th 61 [14 Cal.Rptr.3d 58].)  An adverse pecuniary interest also arises when a lawyer acquires an interest in an obligation owed to a client or acquires an interest in an entity indebted to a client. (See Rodgers v. State Bar (1989) 48 Cal.3d 300 [256 Cal.Rptr. 381]; Kapelus v. State Bar (1987) 44 Cal.3d 179 [242 Cal.Rptr. 196].)


Full Disclosure to the Client


[8]
Paragraph (a) requires that full disclosure be transmitted to the client in writing in a manner that reasonably can be understood by the client.  Whether the disclosure reasonably can be understood by the client is based on what is objectively reasonable under the circumstances.


[9]
Full disclosure under paragraph (a) requires a lawyer to provide the client with the same advice regarding the transaction or acquisition that the lawyer would provide to the client in a transaction with a third party.  Beery v. State Bar (1987) 43 Cal.3d 802 [239 Cal.Rptr. 121].  It requires a lawyer to inform the client of all of the terms and all relevant facts of the transaction or acquisition, including the nature and extent of the lawyer's role and compensation in connection with the transaction or acquisition.  It also requires the lawyer to fully inform the client of risks of the transaction or acquisition and facts that might discourage the client from engaging in the transaction or acquisition.  (See Rodgers v. State Bar (1989) 48 Cal.3d 300 [256 Cal.Rptr. 381]; Clancy v. State Bar (1969) 71 Cal.2d 140 [77 Cal.Rptr. 657]; Brockway v. State Bar (1991) 53 Cal.3d 51 [278 Cal.Rptr. 836].)  Except in a disciplinary proceeding, the burden is always on the lawyer to show that the transaction or acquisition and its terms were fair and just and that the client was fully advised. Felton v. Le Breton (1891) 92 Cal. 457, 469 [28 P. 490, 494].


[10]
The risk to a client is heightened when the client expects the lawyer to represent the client in the transaction or acquisition itself.  Under this Rule, the lawyer must disclose the risks associated with the lawyer's dual role as both legal adviser and participant in the transaction or acquisition, such as the risk that the lawyer will structure the transaction or acquisition or give legal advice in a way that favors the lawyer's interests at the expense of the client. Because the lawyer has a personal interest in the transaction or acquisition, the lawyer must also comply with Rule 1.7(a)(2).  In some cases, the lawyer's interest may be such that Rule 1.7 will preclude the lawyer from representing the client in the transaction or acquisition.


[11]
There are additional considerations when the lawyer-client relationship will continue after the transaction or acquisition.  For example, if the lawyer and the client enter into a transaction to form or acquire a business, the client might expect the lawyer to represent the business or the client with respect to the business after the transaction is completed.  When the lawyer knows or reasonably should know that the client expects the lawyer to represent the business or the client with respect to the business or interest after the transaction or acquisition is completed, the lawyer must act in either of two ways.  Before entering into the transaction or making the acquisition, the lawyer must either (i) inform the client that the lawyer will not represent the business, or the client with respect to the business or interest, and must then act accordingly; or (ii) disclose in writing the risks associated with the lawyer's dual role as both legal adviser and participant in the business or owner of the interest.  The client consent requirement in paragraph (c) includes a requirement that the client consent to the risks to the lawyer's representation of the client, which the lawyer has disclosed to the client as required by this Rule.  A lawyer must also comply with the requirements of Rule 1.7(a)(2) when the lawyer has a personal interest in the subject matter of the representation as a result of the transaction or acquisition.  


[12]
Even when the lawyer does not represent the client in the transaction or acquisition, there may be circumstances when the lawyer's interest in the transaction or acquisition may interfere with the lawyer's independent professional judgment or faithful representation of the client in another matter.  When the lawyer's interest in the transaction or acquisition may interfere with the lawyer's independent professional judgment or faithful representation of the client, the lawyer must also disclose in writing the potential adverse effect on the lawyer-client relationship that may result from the lawyer's interest in the transaction or acquisition and must obtain the client's consent under paragraph (c).  A lawyer must also comply with the requirements of Rule 1.7(a)(2) when the lawyer has a personal interest in the subject matter of the representation as a result of the transaction or acquisition.


Full Disclosure and Consent


Opportunity to Seek Advice of Independent Counsel


[13]
Under paragraph (b), a lawyer must encourage the client to seek the advice of an independent lawyer and may not imply that obtaining the advice of an independent lawyer is unnecessary.  An independent lawyer is a lawyer who (i) does not have a financial interest in the transaction or acquisition, (ii) does not have a close legal, business, financial, professional or personal relationship with the lawyer seeking the client's consent, and (iii) represents the client with respect to the transaction or acquisition.


[14]
A lawyer is not required to advise the client to seek the advice of independent counsel if the client already has independent counsel with respect to the transaction or acquisition; however, the lawyer must still afford the client a reasonable opportunity to seek the advice of the independent counsel.  A lawyer is not required to provide legal advice to a client who is represented by independent counsel; however, the lawyer is still required under paragraph (a) to make full disclosure to the client in writing of all material facts related to the transaction or acquisition when the lawyer knows or reasonably should know that the client has not been informed of such facts.  The fact that the client was independently represented in the transaction or acquisition is relevant in determining whether the terms of the transaction or acquisition are fair and reasonable to the client as paragraph (a) requires.
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