
  THE STATE BAR COMMITTEE ON PROFESSIONAL 

 OF CALIFORNIA RESPONSIBILITY AND CONDUCT 

 180 HOWARD STREET,  SAN FRANCISCO, CA 94105-1639 TELEPHONE: (415) 538-2161 

 
 

 

May 6, 2010 

Harry B. Sondheim, Chair 
Commission for the Revision of the 
Rules of Professional Conduct 
State Bar of California 
180 Howard Street 
San Francisco, CA 94105 
 
RE: Proposed Rule 3.1 

Dear Mr. Sondheim: 

The State Bar of California’s Committee on Professional Responsibility and Conduct 
(COPRAC) appreciates the opportunity to comment on the proposed amendments to the Rules of 
Professional Conduct of the State Bar of California, pursuant to the request of the Board 
Committee on Regulation, Admissions & Discipline Oversight (RAD) for public comment. 

COPRAC has reviewed the provisions of proposed Rule 3.1 - Meritorious Claims.  COPRAC 
supports the adoption of proposed Rule 3.1 and the Comments to the Rule. 

Thank you for your consideration of our comments. 

 

Very truly yours,  

 

 
Carole Buckner, Chair 
Committee on Professional  
Responsibility and Conduct 

 
cc: Members, COPRAC 
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Carole Buckner



May 16,2010

2715 Alcatraz Ave.
Berkeley, CA 94705

Ms. Audrey Hollins
Office ofProfessional Competence, Planning and Development
The State Bar ofCalifornia
180 Howard Street
San Francisco, CA 94105

Re: Comments on proposed new or amended rules ofProfessional Conduct:
adjustments needed for non-litigators and government attorneys

Dear Ms. Hollins:

I appreciate this opportunity to comment on the draft new or amended rules of
Professional Conduct under consideration by the Special Commission for the
Revision ofthe Rules ofProfessional Conduct. I have been a member of the
California bar for 28 years, much of that time as a non-litigating, in-house attorney
for a non-regulatory governmental agency, and I comment from that perspective.

The proposed rules, understandably, are meant to apply to attorneys in California
in all types ofpublic and private employment. In a number ofplaces, the
proposed rules do recognize unique considerations applicable to attorneys engaged
in differing types ofwork. But I believe that several proposed rules could be
strengthened by specifYing the particular manner in which they are meant to affect
public, in-house attorneys, or by the addition ofclarifYing, official comments. I
have described some potential problems below, and have made some suggestions.

1. Proposed Rule 1.7 (Conflict ofInterest: Current Clients). The proposed Rule
should be modified slightly to more fully recognize additional types of
potential conflicts faced by some public sector attorneys.

Governmental attorneys employed by one public agency, are sometimes asked
or expected by their employer to provide advice, often transactional or other
non-litigation advice, on a long-term, continuing basis to one or more other,
especially small, agencies that lack or cannot afford their own counsel-a city
and a port district or a redevelopment agency, a county and a resource
conservation district, two or more different boards that may have overlapping
subject or geographical jurisdiction. In these situations, potential or actual
conflicts of interest may arise at any time, at the very least risking a material
limitation on the scope of the representation to one entity or the other. The
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conflict issues are not always foreseeable before they arise or before one entity
or the other has confided in the attorney. Under the Rule, an attorney may
sometimes proceed, but only upon obtaining the informed consent of both
entities. Yet an "informed" consent by the two entities in advance, pertaining
to a contemplated, general course ofconduct for the indefinite future, is almost
a contradiction, and difficult to invent.

The first question in these situations is, who is the attorney's client? The
employer public agency only, or also the other public entity to which the
employer asks the attorney to provide services? Who may rely or can
reasonably expect to rely on the advice? Who may confide and rely on the
confidentiality of the communication?

These issues arise in at least two ways in non-litigation contexts: first, in direct
relations between the two entities-for example a contract between the two
entities that requires legal review. Second, and more usually, with respect to
legal advice related to intended agency positions on substantive governmental
issues, competition for budgets, or competing desires of the two potential
"masters," each ofwhich may expect undivided loyalty. Further complicating
the matter is the fact that most public agencies must act "on the record"; a
complete discussion and informed consent might well require revealing
confidential information at a public meeting, thus posing an awkward problem,
as well as a paradox, possibly to the detriment ofthe two entities.

While the draft official comments do mention conflicting instructions and
inconsistent interests (see draft official comment [29], for example), they do
not adequately address potential conflicts that can arise at any time during the
long-term assignment of a public attorney to also provide advice to a second,
non-employing entity. As a practical matter, to allow the provision ofadequate
legal services to small public agencies, I suggest a limited exception to the
client-consent requirement, allowing the public attorney to inform the two
agencies in writing generally about the types ofconflicts that could arise. The
Rule could also specifY that it is not meant to apply to non-litigation
representation ofpublic agencies.

2. Proposed Rule 1,6 (Confidential Information ofa Client). The proposed Rules
should be augmented to allow a limited public attorney right to breach
confidentiality in the public interest.
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Ms. Audrey Hollins
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Not all governmental agencies in California are subject to "whistleblower"
statutes, and even where these statutes do apply to public agency employees
generally, the State Bar has declined, so far, to sanction a whistleblower
exception to attorney confidentiality requirements. In the public interest, the
Rule should be augmented to allow public attorneys to reveal confidential
information as a matter ofconscience where the attorney concludes that there
are no other reasonable, effective means of protecting the public interest.

3. Proposed Rule 1.16 (Declining Or Terminating Representation). The proposed
Rule should be clarified as to the meaning ofthe term "a representation."

In-house governmental attorneys are sometimes pushed, by their own entities
or by "control agencies" into rendering or withholding advice in substance
contrary to their professional judgment, or aiding an activity ofquestionable
propriety in a particular matter, or otherwise acting in an inappropriate manner.
These circumstances can arise with respect to transactional as well as with
litigation attorney positions. (See Rule I.16(b)(I), in relevant part: "making a
demand in a non-litigation matter, that is not warranted under existing law and
cannot be supported by good faith argument.") The Rule should make clear
that the in-house governmental attorney mayor must (depending on the
circumstances) withdraw from "a representation" in the particular matter, but
would not be expected (except under the most extreme circumstances) to
terminate the attorney's full-time career employment with his or her agency.
In other words, the term "a representation" should be clarified to refer, in most
cases, to a particular matter, and not to the overall relationship between an in
house public counsel and his or her employer.

4. Proposed Rule 3.1 (Meritorious Claims and Contentions). The proposed Rule
should be clarified as to the meaning ofthe term "proceeding."

Under subdivision (a), "[a] lawyer shall not bring, continue or defend a
proceeding unless there is a basis in law and fact for doing so that is not
frivolous " Official comment [4] states that "[t]his Rule applies to
proceedings of all kinds, including appellate and writ proceedings." But
neither this Rule nor (draft) Rule 1.0.1 (Terminology) defines "proceeding."
(Compare Rule 3.3 (Candor Toward the Tribunal), pertaining to an
"adjudicative proceeding"; and Rule 3.9 (Advocate in Nonadjudicative
Proceedings) [BATCH 6]: "A lawyer representing a client before a legislative
body or administrative agency in a nonadjudicative proceeding...."

:1
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(Emphasis added.» Rule 3.1 should be clarified to indicate the extent to which
it does or does not apply to arbitrations, mediations, and non-adjudicatory
hearings and other matters (awards of grants by public bodies, for example;
and processes by which public agencies select contractors and enter into
agreement with them). Perhaps this can be accomplished through better
integration ofcross-references with proposed Rule 3.9 (Advocate in
Nonadjudicative Proceedings) [BATCH 6], and rule 4.1 (Truthfulness in
Statements to Others).

5. Proposed Rule 4.2 (Communication With a Person Represented By Counsel).
The proposed Rule should clarify which public employees may be contacted
by an outside attorney without permission of agency counsel.

Existing Rule 2-100 (Communication With a Represented Party) provides in
subdivision (A) that a member may not "communicate directly or indirectly
about the subject ofthe representation with a party the member knows to be
represented by another lawyer in the matter...." Subdivision (C)(1) provides
an exception for "Communications with a public officer, board, committee, or
body[.]" Perhaps because ofthe ambiguities inherent in the existing rule, it is
often honored in the breach; outside lawyers frequently contact general public
agency staff members regarding matters on ~hich the agency is represented,
without permission ofagency counsel.

Proposed Rule 4.2 (Communication With a Person Represented By Counsel)
provides in subdivision (a) that "a lawyer shall not communicate directly or
indirectly about the subject of the representation with a person the lawyer
knows to be represented by another lawyer in the matter...." Subdivision (c)
states that the rule "shall not prohibit: (1) Communications with a public
official, board, committee or body[.]" Unlike the existing rule, which does not
define "public officer," the proposed rule then defines "public official" in
subdivision (g) as a "public officer of the United States government, or ofa
state, or ofa county, township, city, political subdivision, or other
governmental organization, with the equivalent authority and responsibilities
as the non-public organizational constituents described in paragraph (b)(1)."
Subdivision (b), in turn, identifies a "person" as: "(1) A current officer,
director, partner, or managing agent of a corporation, partnership, association,
or other represented organization[.]"

The proposed rule is more clear than the existing rule that it applies to non
litigation situations as well as to litigation situations, and that not all non-
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attorney governmental employees may be contacted by an outside lawyer
without permission. However, the rule is still not adequately clear as to which
governmental employees an outside lawyer may contact directly without
violating the rule. "Officer" and "director" are reasonably clear. But "partner"
and "managing agent" are not clear in the context of a governmental agency.
"Partner" would not seem to apply at all. As for "managing agent," official
comment [12] states that the term means "an employee, member, agent or other
constituent ofa represented organization with general powers to exercise
discretion and judgment with respect to the matter on behalf of the
organization. A constituent's official title or rank within an organization is not
necessarily determinative ofhis or her authority."

Public agencies generally have supervisors, and sometimes a separate class of
"managers" or "management employees." Lower level "line" staff often
exercise at least some "discretion and judgment" with respect to their work, for
example, the initial proposed content ofa contract under negotiation. So, does
the exception allowing contact by an outside attorney apply to all management
employees? To supervisors? To all staffwho exercise some judgment with
respect to a particular matter? Public agencies and attorneys representing
parties who deal with them need more clarity about whom they may contact
without permission ofagency counsel. A better approach would be to define
"public official" in subdivision (g) with more detail, and independent ofthe
cross-reference to business entities in subdivision (b). Outside lawyers should
need to obtain permission ofagency counsel before discussing most legal
matters with non-attorney public agency staff.

6. Rule 6.1 (Voluntary Pro Bono Publico Service) [BATCH 6]. While attorneys
should be encouraged to provide pro bono services, Rule 6.1 should not be
included in the Rules ofProfessional Conduct, for several reasons.

Our society has many unmet needs, legal and otherwise. Whether and how
these needs are met is a question ofeconomics, the study ofproduction and
distribution of goods and services; and, primarily, politics. The Rule takes a
particular political position, perhaps inadvertently, and is subject to political
controversy and attack from both left and right. Should social production of
wealth be distributed in a different manner, through revisions to the tax system
and otherwise? Is an attempt to encourage or force attorneys to provide free
services a form of indentured servitude? The Bar should avoid entangling
itself in these disputes.

5
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Second, the Rule would appear to apply equally to very differently situated
attorneys, including those who work for large private firms. After several
decades ofwork, attorneys who have chosen to devote their careers to public
service or nonprofit organizations often earn less than first-year associates at
these private-interest firms. There is something untoward about purporting to
equally require affluent attorneys in large, private firms and less affluent
attorneys engaged full time in public service to donate time to pro bono work,
or, alternatively, donate money as part of"professional responsibility."

Third, as a practical matter, many public sector attorneys have donated many
hours to their work, working during mandatory furlough days, weekends, and
otherwise. They also, typically, do not receive time off to perform pro bono
work, unlike many in private practice. Further, the State ofCalifornia does not
pay its attorneys for continuing legal education unrelated to an attorney's work,
so that a state attorney seeking to perform pro bono work in another field
would need to find additional time for training and funds to pay for it. The
time and money required for this and the pro bono work itself are a far greater
burden to less-affluent, governmental attorneys.

Finally, the Rule is largely written for litigation attorneys; non-litigation
attorneys are not as well placed to provide direct representation to the indigent,
at least not without substantial additional training to ensure competence.

The Bar should conclude, as it has in other contexts within the Rules that this
subject is beyond the scope of the Rules. Instead of including Rule 6.1, the Bar
should periodically send emails to all attorneys recommending pro bono work
and listing numerous possibilities with contact information.

7. Proposed Rule 6.5 (Limited Legal Services Programs) [BATCH 6].
Subdivisions (a)(2) and (b), and official comments [1], [3], [4], and [5] refer to
Rule 1.10, which does not seem to be included in the draft Rules.

Thank you again tor the opportunity to comment on the draft Rules.

Yours truly,

/JlL-, (.~
Glenn C. Alex
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June 15, 2010 
 
 
 
Audrey Hollins, Director 
Office of Professional Competence, Planning & 
Development 
State Bar of California 
180 Howard Street 
San Francisco, California 94105 

 

 
re: Comments of the Office of the Chief Trial Counsel to Proposed 
 Amendments to the Rules of Professional Conduct 
 
Dear Ms. Hollins: 

Preliminarily, the Office of the Chief Trial Counsel (OCTC) would like to thank Harry B. Sondheim, 
Chair, Mark L. Tuft and Paul W. Vapnek, Co-Vice-Chairs, and the members of the Commission for the 
Revision of the Rules of Professional Conduct, for the opportunity to submit comments to the proposed 
amendments to the Rules of Professional Conduct, as released for public comment by the Board of 
Governors.  We appreciate the Commission’s considerable efforts in crafting rules of conduct for 
California attorneys relevant to our contemporary legal environment.  While we concur with many of the 
Commission’s recommendations, we raise some points of disagreement.  Our disagreement is offered in 
the spirit of aiding in the adoption of rules which can be practically and fairly understood by the 
attorneys in this state and applied in a uniform fashion by both this Office and the State Bar Court.  
While OCTC has submitted comments in the past to some of these rules as they were initially 
submitted,1 we welcome this opportunity to comment on the entire set of rules and in context.  Further, 
there have been changes to the proposed rules since our original comments.2  We hope you find our 
thoughts helpful.  

SUMMARY 

We summarize our main concerns as follows: 

• Some of the rules are becoming too complicated and long, making them difficult to understand 
and enforce; 

• There are way too many Comments to the Rules, making the rules unwieldy, confusing, and 

                                                 
1 OCTC refers the Commission to its previous comments and recommendations. 
2 We are not commenting on the rules that were not recommended or tentatively adopted by the Board of Governors (BOG).   
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difficult to read, understand, and enforce.  Many of the Comments are more appropriate for 
treatises, law review articles, and ethics opinions.  The Comments clutter and overwhelm the 
rules.  We recommend that most of the Comments be stricken or that the Rules be adopted 
without the Comments;   

• Many of the Comments are too large and thus bury the information sought to be presented; 

• Several of the Comments are in our opinion legally incorrect (i.e. Comment 9 of Rule 1.8.1 and 
Comment 5 of rule 1.9); 

• One of the Comments invades OCTC’s prosecutory discretion (i.e. Comment 6 of Rule 8.4); 

• Some of the rules are confusing and inconsistent with the State Bar Act (i.e. that an attorney’s 
misrepresentation to a court cannot be based on gross negligence); 

• Some of the rules attempt to define and limit provisions adopted by the Legislature in the State 
Bar Act (i.e. Rule 1.6’s defining the scope of confidentiality in Business & Professions Code 
section 6068(e)); and 

• Some of the proposed rules deviate unnecessarily from the ABA Model Rules (i.e. proposed 
rules 3.9, 4.4 and 8.4).3 

GENERAL COMMENTS 

OCTC finds many of the proposed rules too lengthy and complicated, often making them 
difficult to understand and enforce.  There are way too many Comments to the Rules, making the rules 
unwieldy, confusing, and difficult to read, understand, and enforce.  We would strongly suggest that the 
rules be simplified and the Comments either be significantly reduced or entirely eliminated.  Otherwise, 
it is hard to imagine the attorneys of this state reading and understanding the entirety of the rules and 
official Comments.  Further, we believe that some of the Comments are legally incorrect. 

The Rules and Comments are not meant to be annotated rules, a treatise on the rules, a series of 
ethics opinions, a law review article, or musings and discussions about the rules and best practices.  
There are other more appropriate vehicles for such discussions and expositions.   

Every attorney is required to know and understand the Rules of Professional Conduct.  This is 
why ignorance of a rule is no defense in a State Bar proceeding.  (See Zitny v. State Bar (1966) 64 
Cal.2d 787, 793.)  Yet, the proposed rules (including Comments) are 99 pages; contain 68 rules; and 
almost 500 Comments.  One rule alone has 38 Comments.4  

In contrast, the current rules are 30 pages; contain 46 rules; and 94 comments.5  The 1974 rules 
were 13 pages; contained 25 rules; and 6 comments.6  The original 1928 rules were 4 pages long; 
contained 17 rules; and had no comments.  

                                                 
3 Unless stated otherwise, all future references to section are to a section of the  Business & Professions Code; all references 
to rule are to the current Rules of Professional Conduct; all references to proposed rule is to the Commission’s proposed Rule 
of Professional Conduct; and all references to the Model Rules are to the ABA’s current Model Rules of Professional 
Conduct.   
4 See proposed rule 1.7.  Another rule has 26 comments.  (See proposed rule 1.6.) 
5 The current rules list them as Discussion paragraphs; most are unnumbered, but OCTC estimates there are 94 paragraphs of 
discussion and will refer to them as comments so that there is a standard reference. 
6 The 1974 rules had 6 footnotes (*), four simply reference another rule and two contain a short substantive discussion. 
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Many of the proposed Comments appear to be nothing more than a rephrasing of the rule or an 
annotated version of the rule.  If the rule is ambiguous or not clear enough, the solution should not be a 
Comment rephrasing the rule, but a redrafting of the rule so it is clear and understandable.  Likewise, 
discussing the purpose of the rule, best practices, or the limits of the rule are not proper Comments to the 
rules.  There are other better vehicles for such discussions.  Lawyers can read and conduct legal research 
when needed.   

In addition, the rules and Comments make too much use of references to other rules and 
Comments, making it hard to understand the rules.  Some of the Comments are too long and, thus, bury 
information in a very long Comment.  Other Comments appear to be legally incorrect.  We would 
recommend that most of the Comments be stricken or that the Rules be adopted without the Comments.  
It is our understanding that about seven states have not adopted the ABA’s Comments, although two of 
those still provide the ABA’s comments as guidance.   

We are also concerned that there are too many separate conflicts rules (see rules 1.7, 1.8, 1.9, 
1.10, 1.11, 1.12, 1.13(g), and 1.18) and they often incorporate each other, making it difficult to 
comprehend, understand, and enforce them.7   

                                                 
7 There is actually no Rule 1.8, but several separate rules, going from 1.8.1 through 1.8.11. 
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Rule 3.1. Meritorious Claims and Contentions. 

1. OCTC is concerned that proposed rule 3.1 has narrowed what is currently contained in rule 3-
200(A).  It removes the prohibition on bringing an action whose purpose is to harass or 
maliciously injure any person.  We believe that still belongs in the rules.  

2. The Comments are too long and they cover subjects and discussions best left to treatises, law 
review articles, and ethics opinions. Further, while Comment 2 references Civil Procedure Code 
section 128.7 and Rule 11 of the Federal Rules of Civil Procedure, it, especially the first 
sentence, could be interpreted to be contrary to Civil Procedure Code section 128.7 and Rule 11 
of the Federal Rules of Civil Procedure, which require an attorney to make an inquiry reasonable 
under the circumstances.  The duty to make a reasonable inquiry should be stated in a clearer 
language.  It should also be made clearer that attorneys may have a duty to even investigate their 
client’s statements.  (See Butler v. State Bar (1986) 42 Cal.3d 323, 329 [“While an attorney may 
often rely upon statements made by the client without further investigation, circumstances 
known to the attorney may require an investigation.”])   
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