Rule 1.7 Conflict of Interest: Current Clients
(Commission’s Proposed Rule — Clean Version)

(@) Except as provided in paragraph (b), a lawyer shall not represent a
client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another
client; or

(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to
another client, a former client or a third person or by a personal
interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to
provide competent and diligent representation to each affected
client;

(2) the representation is not prohibited by law;

(8) the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same
litigation or other proceeding before a tribunal; and

(4) each affected client gives informed written consent.
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Comment
General Principles

[1] Undivided Loyalty and independent professional judgment are
essential elements in the lawyer’'s relationship to a client. Concurrent
conflicts of interest can arise from the lawyer's responsibilities to another
client, a former client or a third person or from the lawyer’s own interests. See
Comments [6]-[7], [8], [9], [10]-[12]. This Rule and the other conflict rules
(2.8, 1.9, 1.10, 1.11, 1.18) seek to protect a lawyer’s ability to carry out the
lawyer's basic fiduciary duties to each client. In addition to the duty of
undivided loyalty and the duty to exercise independent professional judgment,
the conflict rules are also concerned with (1) the duty to maintain confidential
client information; (2) the duty to disclose to the client all material information
and significant developments; and (3) the duty to represent the client
competently and diligently within the bounds of the law. See Rule 1.2(a)
regarding the allocation of authority between lawyer and client. For specific
rules regarding certain concurrent conflicts of interest, see Rules 1.8.1
through 1.8.11. For former client conflicts of interest, see Rule 1.9. For
conflicts of interest involving prospective clients, see Rule 1.18. For
definitions of “informed consent” and “informed written consent,” see Rule
1.0(e) and (e-1), and Comments [6] and [7] to that Rule.

[2] Resolution of a conflict of interest under this Rule requires the lawyer
to: (1) clearly identify the client or clients; (2) determine the scope of each
relevant representation of a client or proposed representation of a client; (3)
determine whether a conflict of interest exists; (4) decide whether the
representation may be undertaken despite the existence of a conflict, i.e.,
whether lawyer has the ability to obtain the client’s consent to the conflict; and



(5) if so, consult with the clients affected under paragraph (a) and obtain their
informed written consent. The clients affected under paragraph (a) include
both of the clients referred to in paragraph (a)(1) and the one or more clients
whose representation might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in
which event the representation must be declined, unless the lawyer obtains
the informed written consent of each client under the conditions of paragraph
(b). To determine whether a conflict of interest exists, a lawyer should adopt
reasonable procedures, appropriate for the size and type of firm and practice,
to determine in both litigation and non-litigation matters the persons and
issues involved. See also Comment to Rule 5.1. Ignorance caused by a
failure to institute such procedures will not excuse a lawyer’s violation of this
Rule. Whether a lawyer-client relationship exists or, having once been
established, is continuing, is beyond the scope of these Rules.

4] If a conflict arises after representation has been undertaken, the lawyer
ordinarily must withdraw from the representation, unless the lawyer has
obtained the informed written consent of the client under the conditions of
paragraph (b). See Rule 1.16. Where more than one client is involved,
whether the lawyer may continue to represent any of the clients is determined
both by the lawyer’s ability to comply with duties owed to a client who
becomes a former client and by the lawyer’s ability to represent adequately
the remaining client or clients, given the lawyer’s duties to the former client.
See Rule 1.9. See also Comment [29].

[5] [RESERVED]
Paragraph (a)(1): Identifying Conflicts of Interest: Directly Adverse
[6] The duty of undivided loyalty to a current client prohibits undertaking

representation directly adverse to that client without that client's informed
written consent. Thus, absent consent, a lawyer may not act as an advocate
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in one matter against a person the lawyer represents in some other matter,
even when the matters are wholly unrelated. The client as to whom the
representation is directly adverse is likely to feel betrayed, and the resulting
damage to the lawyer-client relationship is likely to impair the lawyer’s ability
to represent the client effectively. In addition, the client on whose behalf the
adverse representation is undertaken reasonably may fear that the lawyer will
pursue that client's case less effectively out of deference to the other client,
i.e., that the representation may be materially limited by the lawyer’s interest
in retaining the current client. Thus, a directly adverse conflict arises, for
example, when a lawyer accepts representation of a client that is directly
adverse to another client the lawyer currently represents in another matter.
See Flatt v. Superior Court (1994) 9 Cal.4th 275. Similarly, a directly adverse
conflict under paragraph (a)(1) occurs when a lawyer, while representing a
client, accepts in another matter the representation of a person or
organization who, in the first matter, is directly adverse to the lawyer’s client.
A directly adverse conflict may also arise when a lawyer is required to cross-
examine a client who appears as a witness in a lawsuit involving another
client. On the other hand, simultaneous representation in unrelated matters of
clients whose interests are only economically adverse, such as representation
of competing economic enterprises in unrelated litigation, does not ordinarily
constitute a conflict of interest and thus may not require consent of the
respective clients. Other instances that ordinarily would not constitute direct
adversity include: (1) a representation adverse to a non-client where another
client of the lawyer is interested in the financial welfare or the profitability of
the non-client, as might occur, for example, if a client is the landlord of, or a
lender to, the non-client; (2) working for an outcome in litigation that would
establish precedent economically harmful to another current client who is not
a party to the litigation; (3) representing two clients who have a dispute with
one another if the lawyer's work for each client concerns matters other than
the dispute; (4) representing clients having antagonistic positions on the same
legal question that has arisen in different cases, unless doing so would
interfere with the lawyer's ability to represent either client competently, as



might occur, e.g., if the lawyer were advocating inconsistent positions in front
of the same tribunal. See Comments [14]-[17A].

[7] Directly adverse conflicts can also arise in transactional matters. For
example, if a lawyer is asked to represent the seller of a business in
negotiations with a buyer represented by the lawyer, not in the same
transaction but in another, unrelated matter, the lawyer could not undertake
the representation without the informed written consent of each client.
Paragraph (a)(1) applies even if the parties to the transaction have a common
interest or contemplate working cooperatively toward a common goal.

[7A] If a lawyer proposes to represent two or more parties on the same side
of a negotiation or lawsuit, the situation is analyzed under paragraph (a)(2),
not paragraph (a)(1). See Comments [29]-[33].

Paragraph (a)(2): Identifying Conflicts of Interest: Material Limitation

[7B] Conflicts of interest that create a significant risk that a lawyer's
representation of one or more clients will be materially limited as provided in
paragraph (a)(2) can arise from: (1) duties owed a former client or a third
person (see Comment [9]); (2) a lawyer’'s personal interests (see Comments
[10]-[12]); or (3) a lawyer’s joint representation of two or more clients in the
same matter (see Comments [29]-[33]).

[8] Even where there is no direct adversity, a conflict of interest exists if
there is a significant risk that a lawyer’'s ability to consider, recommend or
carry out an appropriate course of action for the client will be materially limited
as a result of the lawyer’s other responsibilities or interests. For example, a
lawyer asked to represent two or more clients in the same matter, such as
several individuals seeking to form a joint venture, is likely to be materially
limited in the lawyer's ability to recommend or advocate all possible positions
that each might take because of the lawyer's duty of loyalty to the other
clients. The conflict in effect forecloses alternatives that would otherwise be
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available to each of the clients. The mere possibility of subsequent harm
does not itself require disclosure and informed written consent. The critical
questions are the likelihood that a difference in interests exists or will
eventuate and, if it does, whether it will materially interfere with the lawyer's
independent professional judgment in considering alternatives or foreclose
courses of actions that reasonably should be pursued on behalf of each
client. See Comments [29]-[33]. Depending on the circumstances, , various
relationships a lawyer has may likewise create a significant risk that the
lawyer's representation will be materially limited, for example, where (1) the
lawyer has a legal, business, financial, professional, or personal relationship
with a party or witness in the same matter; (2) the lawyer knows or
reasonably should know that: (i) the lawyer previously had a legal, business,
financial, professional, or personal relationship with a party or witness in the
same matter, and (ii) the previous relationship would substantially affect the
lawyer’s representation; (3) the lawyer has or had a legal, business, financial,
professional, or personal relationship with another person or entity and the
lawyer knows or reasonably should know that either the relationship or the
person or entity would be affected substantially by resolution of the matter; (4)
a lawyer or law firm representing a party or witness in the matter has a
lawyer-client relationship with the lawyer, the lawyer's law firm, or another
lawyer in the lawyer’s law firm; and (5) a lawyer representing a party or
witness in the matter is a spouse, parent or sibling of the lawyer, or has an
intimate personal relationship with the lawyer or with another lawyer in the
lawyer’s law firm.

Lawyer’s Responsibilities to Former Clients and Other Third Persons

[9] A lawyer's duties of undivided loyalty and independence of
professional judgment may be materially limited by responsibilities to former
clients under Rule 1.9 or by the lawyer’s responsibilities to other persons,
such as fiduciary duties arising from a lawyer’s service as a trustee, executor
or corporate director. See, e.g., William H. Raley Co, Inc. v. Superior Court
(1983) 149 Cal.App.3d 1042 [197 Cal.Rptr. 232].



Personal Interest Conflicts

[10] The lawyer’s own interests should not be permitted to have an adverse
effect on the representation of a client. For example, if the probity of a
lawyer's own conduct in a transaction is in serious question, it may be difficult
or impossible for the lawyer to give the client detached advice. A lawyer's
legal, business, professional or financial interest in the subject matter of the
representation might also give rise to a conflict under paragraph (a)(2),
where, for example, (1) the lawyer is a party to a contract being litigated; (2)
the lawyer represents a client in litigation with a corporation in which the
lawyer is a shareholder; or (3) the lawyer represents a landlord in lease
negotiations with a professional organization of which the lawyer is a
member. Similarly, when a lawyer has discussions concerning possible
employment with an opponent of the lawyer’s client, or with a law firm
representing the opponent, such discussions could materially limit the
lawyer’'s representation of the client. In addition, a lawyer may not allow
related business interests to affect representation, for example, by referring
clients to an enterprise in which the lawyer has an undisclosed financial
interest. See Rules 1.8.1 through 1.8.11 for specific rules pertaining to a
number of personal interest conflicts, including business transactions with
clients. See also Rule 3.7 concerning a lawyer as withness and Rule 1.10
(personal interest conflicts under Rule 1.7 ordinarily are not imputed to other
lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in
substantially related matters are closely related by blood or marriage, or when
there is an intimate personal relationship between the lawyers, there may be
a significant risk that client confidences will be revealed and that the lawyer’'s
family relationship will interfere with both loyalty and independent professional
judgment. As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers before the lawyer agrees
to undertake the representation. Thus, a lawyer who is related to another
lawyer, e.g., as parent, child, sibling or spouse, or who is in an intimate
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personal relationship with another lawyer, ordinarily may not represent a
client in a matter where that lawyer is representing another party, unless each
client gives informed written consent. The prohibition on representation
arising from a close family relationship is personal and ordinarily is not
imputed to members of firms with whom the lawyers are associated. See Rule
1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a
client unless the sexual relationship predates the formation of the lawyer-
client relationship. See Rule 1.8.10.

Interest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other than the client, including a
co-client, if the client gives informed written consent and the arrangement
does not compromise the lawyer’s duty of loyalty or independent judgment to
the client. See Rule 1.8.6. If acceptance of the payment from any other
source presents a significant risk that the lawyer’s representation of the client
will be materially limited by the lawyer’'s own interest in accommodating the
person paying the lawyer's fee or by the lawyer’'s responsibilities to a payor
who is also a co-client, then the lawyer must comply with the requirements of
paragraph (b) before accepting the representation, including determining
whether the lawyer has the ability to obtain the client's consent to the
representation and, if so, whether the client has adequate information about
the material risks of the representation. See Comments [14]-[17A].

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a
conflict. However, as indicated in paragraph (b), in some situations a lawyer
cannot properly ask for such agreement or provide representation on the
basis of the client's consent. When the lawyer is representing more than one
client, the question of consent must be resolved as to each client.



[15] A lawyer's ability to obtain consent is typically determined by
considering whether the interests of the clients will be adequately protected if
the clients are permitted to give their informed written consent to
representation burdened by a conflict of interest. Thus, under paragraph
(b)(1), representation is prohibited if in the circumstances the lawyer cannot
reasonably conclude that the lawyer will be able to provide competent and
diligent representation. See Rule 1.1.

[16] Paragraph (b)(2) describes conflicts to which a client cannot consent
because the representation is prohibited by applicable law. For example,
certain representations by a former government lawyer are also prohibited,
despite the informed consent of the former client. See, e.g., Business &
Professions Code section 6131.

[17] Paragraph (b)(3) describes conflicts for which client consent cannot be
obtained because of the interests of the legal system in vigorous development
of each client's position when the clients are aligned directly against each
other in the same litigation or other proceeding before a tribunal. Whether
clients are aligned directly against each other within the meaning of this
paragraph requires examination of the context of the proceeding. See, e.g.,
Woods v. Superior Court (1983) 149 Cal.App.3d 931 [107 Cal.Rptr. 185] (the
lawyer of a family-owned business organization should not represent one
owner against the other in a marital dissolution action); Klemm v. Superior
Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] (a lawyer may not
represent parties at hearing or trial when those parties’ interests in the matter
are in actual conflict). Although paragraph (b)(3) does not preclude a lawyer’s
multiple representation of adverse parties to a mediation (because mediation
is not a proceeding before a “tribunal” under Rule 1.0(m)), such
representation may be precluded by paragraph (b)(1).

[17A] Under paragraph (b)(4), a lawyer must obtain the informed written
consent of each affected client before accepting or continuing a
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representation that is prohibited under paragraph (a). If the lawyer cannot
make the disclosure requisite to obtaining informed written consent, (see
Rules 1.0.1(e) and 1.0.1(e-1)), without violating the lawyer's duty of
confidentiality, then the lawyer may not accept or continue the representation
for which the disclosure would be required. See Business and Professions
Code section 6068(e)(1) and Rule 1.6. A lawyer might also be prevented
from making a required disclosure because of a duty of confidentiality to
former, current or potential clients, because of other fiduciary relationships
such as service on a board directors, or because of contractual or court-
ordered restrictions. In addition, effective client consent cannot be obtained
when the person who grants consent lacks capacity or authority. See Civil
Code section 38; and see Rule 1.14 regarding clients with diminished
capacity.

Disclosure and Informed Written Consent

[18] Informed written consent requires that the lawyer communicate in
writing to each affected client the relevant circumstances and the actual and
reasonably foreseeable adverse consequences of the conflict on the client's
interests and the lawyer's representation and that the client thereafter gives
his or her consent in writing. See Rules 1.0.1(e) (informed consent) and
1.0.1(e-1) (informed written consent) and Comments [6] and [7] to that Rule.
The information required depends on the nature of the conflict and the nature
of the risks involved. When representation of multiple clients in a single
matter is undertaken, the information must include the implications of the joint
representation, including possible effects on loyalty, confidentiality and the
lawyer-client privilege and the advantages and risks involved. See Comment
[30] (effect of joint representation on confidentiality).

[19] Under some circumstances it may be impossible to make the
disclosure necessary to obtain consent. See Comments [14]-[17A].



[20] Paragraph (b) requires the lawyer to obtain the informed consent of the
client in writing. See Rule 1.0(n) (writing includes electronic transmission).
The requirement of a written disclosure, (see Comment [18]), does not
supplant the need in most cases for the lawyer to talk with the client, to
explain the risks and advantages, if any, of representation burdened with a
conflict of interest, as well as reasonably available alternatives, and to afford
the client a reasonable opportunity to consider the risks and alternatives and
to raise questions and concerns. Rather, the writing is required in order to
impress upon clients the seriousness of the decision the client is being asked
to make and to avoid disputes or ambiguities that might later occur in the
absence of a writing.

Duration of Consent

[20A] A disclosure and an informed written consent are sufficient for
purposes of this Rule only for so long as the relevant facts and circumstances
remain unchanged. With any material change, the lawyer may not continue
the representation without making a new written disclosure to each affected
client and obtaining a new written consent.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent
and, like any other client, may terminate the lawyer’s representation of that
client at any time. Whether revoking consent to the client's own
representation precludes the lawyer from continuing to represent other clients
depends on the circumstances, including the nature of the conflict, whether
the client revoked consent because of a material change in circumstances,
the reasonable expectations of the other client, whether material detriment to
the other clients or the lawyer would result, and the lawyer’s confidentiality
obligations to the client revoking consent.
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Consent to Future Conflict

[22] Lawyers may ask clients to give advance consent to conflicts that
might arise in the future, but a client’'s consent must be “informed” to comply
with this Rule. A lawyer would have a conflict of interest in accepting or
continuing a representation under a consent that does not comply with this
Rule. Determining whether a client’'s advance consent is “informed,” and thus
complies with this Rule, is a fact-specific inquiry that will depend first on the
factors discussed in Comments [18]-[20] (informed written consent).
However, an advance consent can comply with this Rule even where the
lawyer cannot provide all the information and explanation Comments [18]-[20]
ordinarily requires. A lawyer’'s disclosure to a client must include: (i) a
disclosure to the extent known of facts and reasonably foreseeable
consequences; and (ii) an explanation that the lawyer is requesting the client
to consent to a possible future conflict that would involve future facts and
circumstances that to a degree cannot be known when the consent is
requested. The lawyer also must disclose to the client whether the consent
permits the lawyer to be adverse to the client on any matter in the future,
whether the consent permits the lawyer to be adverse to the client in the
current or in future litigation, and whether there will be any limits on the scope
of the consent. Whether an advance consent complies with this Rule
ordinarily also can depend on such things as the following: (1) the
comprehensiveness of the lawyer’s explanation of the types of future conflicts
that might arise and of the actual and reasonably foreseeable adverse
consequences to the client; (2) the client’s degree of experience as a user of
the legal services, including experience with the type of legal services
involved in the current representation; (3) whether the client has consented to
the use of an adequate ethics screen and whether the screen was timely and
effectively instituted and fully maintained; (4) whether before giving consent
the client either was represented by an independent lawyer of the client's
choice, or was advised in writing by the lawyer to seek the advice of an
independent lawyer of the client's choice and was given a reasonable
opportunity to seek that advice; (5) whether the consent is limited to future



conflicts unrelated to the subject of the representation; and (6) the client’s
ability to understand the nature and extent of the advance consent. A client's
ability to understand the nature and extent of the advance consent might
depend on factors such as the client’'s education and language skills. An
advance consent normally will comply with this Rule if it is limited to a
particular type of conflict with which the client already is familiar. An advance
consent normally will not comply with this Rule if it is so general and open-
ended that it would be unlikely that the client understood the potential adverse
consequences of granting consent. However, even a general and open-
ended advance consent can be in compliance when given by an experienced
user of the type of legal services involved that was independently represented
regarding the consent or was advised in writing by the lawyer to seek the
advice of an independent lawyer of the client's choice and was given a
reasonable opportunity to seek that advice. In any case, advance consent
will not be in compliance in the circumstances described in Comments [14]-
[17A] (prohibited representations). See Rule 1.0.1(e) (informed consent) and
1.0.1 (e-1) (informed written consent). A lawyer who obtains from a client an
advance consent that complies with this Rule will have all the duties of a
lawyer to that client except as expressly limited by the consent. A lawyer
cannot obtain an advance consent to incompetent representation. See Rule
1.8.8.

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the
same litigation, regardless of the clients’ consent. On the other hand,
simultaneous representation of parties whose interests in litigation may
conflict, such as co-plaintiffs or co-defendants, is governed by paragraph
(@)(2). A conflict may exist by reason of substantial discrepancy in the
parties’ testimony, incompatibility in positions in relation to an opposing party
or the fact that there are substantially different possibilities of settlement of
the claims or liabilities in question. Such conflicts can arise in criminal cases
as well as civil. The potential for conflict of interest in representing multiple
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defendants in a criminal case is so grave that ordinarily a lawyer should
decline to represent more than one codefendant. On the other hand, joint
representation of persons having similar interests in civil litigation is permitted
if the requirements of paragraph (b) are satisfied.

[24] Ordinarily a lawyer may take inconsistent legal positions in different
tribunals at different times on behalf of different clients. The mere fact that
advocating a legal position on behalf of one client might create precedent
adverse to the interests of a client represented by the lawyer in an unrelated
matter does not create a conflict of interest. A conflict of interest exists,
however, if there is a significant risk that a lawyer’s action on behalf of one
client will materially limit the lawyer’s effectiveness in representing another
client in a different case; for example, when a decision favoring one client will
create a precedent likely to seriously weaken the position taken on behalf of
the other client. Factors relevant in determining whether the clients need to
be informed of the risk include: where the cases are pending, whether the
issue is substantive or procedural, the temporal relationship between the
matters, the significance of the issue to the immediate and long-term interests
of the clients involved and the clients’ reasonable expectations in retaining the
lawyer. If there is significant risk of material limitation, then absent informed
written consent of the affected clients, the lawyer must refuse one of the
representations or withdraw from one or both matters to the extent permitted
by Rule 1.16.

[24A] If permission from a tribunal to terminate a representation is denied,
the lawyer is obligated to continue the representation notwithstanding the
provisions of this Rule. See Rule 1.16(c).

[25] This Rule applies to a lawyer's representation of named class
representatives in a class action, whether or not the class has been certified.
For purposes of this Rule, an unnamed member of a plaintiff or a defendant
class is not, by reason of that status, a client of a lawyer who represents or
seeks to represent the class. Thus, the lawyer does not typically need to get



the consent of an unnamed class member before representing a client who is
adverse to that person in an unrelated matter. Similarly, a lawyer seeking to
represent an opponent in a class action does not typically need the consent of
an unnamed member of the class whom the lawyer represents in an
unrelated matter. A lawyer representing a class or proposed class may owe
civil duties to unnamed class members, and this Comment is not intended to
alter those civil duties in any respect.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in
contexts other than litigation. For a discussion of directly adverse conflicts in
transactional matters that are prohibited by paragraph (a)(1), see Comment
[7]. Relevant factors in determining whether there is significant risk for
material limitation as provided in paragraph (a)(2) include the duration and
intimacy of the lawyer’s relationship with the client or clients involved, the
functions being performed by the lawyer, the likelihood that disagreements
will arise and the likely prejudice to the client from the conflict. The question is
often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several
family members, such as husband and wife, and, depending upon the
circumstances, a conflict of interest may be present.

[28] [RESERVED]

Special Considerations in Joint Representation

[29] When a lawyer represents multiple clients in a single matter, the
lawyer’'s duties to one of the clients can interfere with the performance of the

lawyer's duties to the other clients. In considering whether to represent
multiple clients in the same matter, a lawyer should be mindful that if the joint

RRC - 3-310 [1-7] - Rule - ALT1 - DFT2.2A (02-28-10) - CLEAN-LAND-LM

representation fails because the potentially adverse interests cannot be
reconciled, the result can be additional cost, embarrassment and
recrimination. Ordinarily, the lawyer will be forced to withdraw from
representing all of the clients if the joint representation fails. In some
situations, the risk of failure is so great that multiple representation is plainly
impossible. For example, a lawyer cannot undertake joint representation of
clients where contentious litigation or negotiations between them are
imminent or contemplated. Generally, if the relationship between the parties
has already assumed antagonism, the possibility that the clients’ interests can
be adequately served by joint representation is not likely. Other relevant
factors include whether the lawyer subsequently will represent both parties on
a continuing basis and whether the situation involves creating or terminating a
relationship between the parties.

[29A] Examples of conflicts that arise under paragraph (a)(2) from
representing multiple clients in the same matter and that will likely preclude a
lawyer from accepting or continuing a joint representation unless the lawyer
complies with paragraph (b) include the following situations: (1) the lawyer
receives conflicting instructions from the clients and the lawyer cannot follow
one client’s instructions without violating another client’s instruction; (2) the
clients have inconsistent interests or objectives so that it becomes impossible
for the lawyer to advance one client’s interests or objectives without
detrimentally affecting another client’s interests or objectives; (3) the clients
have antagonistic positions and the lawyer is obligated to advise each client
about how to advance that client’s position relative to the other’s position; (4)
the clients have inconsistent expectations of confidentiality because one client
expects the lawyer to keep secret information that is material to the matter;
(5) the lawyer has a preexisting relationship with one client that affects the
lawyer’'s independent professional judgment on behalf of the other client(s);
(6) the clients make inconsistent demands for the original file.

[30] A particularly important factor in determining the appropriateness of
joint representation is the effect on lawyer-client confidentiality and the



lawyer-client privilege. With regard to the lawyer-client privilege, although
each client's communications with the lawyer are protected as to third
persons, as between jointly represented clients, the privilege does not attach.
Hence, it must be assumed that if litigation results between the joint clients,
the privilege will not protect any such communications. See Evidence Code
sections 952 and 962. In addition, because of the lawyer’s obligations under
Rule 1.4, the lawyer must inform each jointly represented client in writing of
that fact and also that the client should normally expect that his or her
communications with the lawyer will be shared with other jointly-represented
clients. See also Comments [18]-[20].

[31] [RESERVED]

[32] When seeking to establish or adjust a relationship between clients, the
lawyer should make clear that the lawyer's role is not that of partisanship
normally expected in other circumstances and, thus, that the clients may be
required to assume greater responsibility for decisions than when each client
is separately represented. Any limitations on the scope of the representation
made necessary as a result of the joint representation should be fully
explained to the clients at the outset of the representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the joint representation
has the right to the lawyer’s undivided loyalty and the protection of Rule 1.9
concerning the obligations to a former client. The client also has the right to
discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not,
by virtue of that representation, necessarily represent any constituent or
affiliated organization, such as a parent or subsidiary. See Rule 1.13(a).
Thus, the lawyer for an organization is not barred from accepting
representation adverse to an affiliate in an unrelated matter, unless the
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circumstances are such that the affiliate should also be considered a client of
the lawyer, there is an understanding between the lawyer and the
organizational client that the lawyer will avoid representation adverse to the
client’s affiliates, or the lawyer’s obligations to either the organizational client
or the new client are likely to limit materially the lawyer’s representation of the
other client.

[35] A lawyer for a corporation who is also a member of its board of
directors (or a lawyer for another type of organization who has corresponding
fiduciary duties to it) should determine whether the responsibilities of the two
roles may conflict. The lawyer may be called on to advise the corporation in
matters involving actions of the directors. Consideration should be given to
the frequency with which such situations may arise, the potential intensity of
the conflict, the effect of the lawyer’s resignation from the board and the
possibility of the corporation’s obtaining legal advice from another lawyer in
such situations. If there is material risk that the dual role will compromise the
lawyer’s independence of professional judgment, the lawyer should not serve
as a director or should cease to act as the corporation’s lawyer when conflicts
of interest arise. The lawyer should advise the other members of the board
that in some circumstances matters discussed at board meetings while the
lawyer is present in the capacity of director might not be protected by the
lawyer-client privilege and that conflict of interest considerations might require
the lawyer’s recusal as a director or might require the lawyer and the lawyer’'s
firm to decline representation of the corporation in a matter.

Insurance Defense

[36] In State Farm Mutual Automobile Insurance Company v. Federal
Insurance Company (1999) 72 Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the
court held that the predecessor to paragraph (a) was violated when a lawyer,
retained by an insurer to defend one suit against an insured, filed a direct
action against the same insurer in an unrelated action without securing the
insurer’'s consent. Notwithstanding State Farm, paragraph (a) does not apply



to the relationship between an insurer and a lawyer when, in each matter, the
insurer’s interest is only as an indemnity provider and not as a direct party to
the action.

[37] Paragraph (a)(2) is not intended to modify the tripartite relationship
among a lawyer, an insurer, and an insured that is created when the insurer
appoints the lawyer to represent the insured under the contract between the
insurer and the insured. Although the lawyer's appointment by the insurer
makes the insurer and the insured the lawyer’s joint clients in the matter, the
appointment does not by itself create a significant risk that the representation
of the insured, insurer, or both will be materially limited under paragraph

@(2).

Public Service

[38] For special rules governing membership in a legal service
organization, see Rule 6.3; for participation in law related activities affecting

client interests, see Rule 6.4; and for work in conjunction with certain limited
legal services programs, see Rule 6.5.
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Rule 1.7 Conflict of Interest: Current Clients

(Commission’s Proposed Rule – Clean Version)


(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:


(1)
the representation of one client will be directly adverse to another client; or


(2)
there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.


(b)
Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:


(1)
the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;


(2)
the representation is not prohibited by law;


(3)
the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and


(4)
each affected client gives informed written consent.

Comment


General Principles


[1]
Undivided Loyalty and independent professional judgment are essential elements in the lawyer’s relationship to a client.  Concurrent conflicts of interest can arise from the lawyer’s responsibilities to another client, a former client or a third person or from the lawyer’s own interests. See Comments [6]-[7], [8], [9], [10]-[12].  This Rule and the other conflict rules (1.8, 1.9, 1.10, 1.11, 1.18) seek to protect a lawyer’s ability to carry out the lawyer’s basic fiduciary duties to each client.  In addition to the duty of undivided loyalty and the duty to exercise independent professional judgment, the conflict rules are also concerned with (1) the duty to maintain confidential client information; (2) the duty to disclose to the client all material information and significant developments; and (3) the duty to represent the client competently and diligently within the bounds of the law. See Rule 1.2(a) regarding the allocation of authority between lawyer and client.  For specific rules regarding certain concurrent conflicts of interest, see Rules 1.8.1 through 1.8.11.  For former client conflicts of interest, see Rule 1.9.  For conflicts of interest involving prospective clients, see Rule 1.18.  For definitions of “informed consent” and “informed written consent,” see Rule 1.0.1(e) and (e-1), and Comments [6] and [7] to that Rule.


[2]
Resolution of a conflict of interest under this Rule requires the lawyer to: (1) clearly identify the client or clients; (2) determine the scope of each relevant representation of a client or proposed representation of a client; (3) determine whether a conflict of interest exists; (4) decide whether the representation may be undertaken despite the existence of a conflict, i.e., whether lawyer has the ability to obtain the client’s consent to the conflict; and (5) if so, consult with the clients affected under paragraph (a) and obtain their informed written consent. The clients affected under paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose representation might be materially limited under paragraph (a)(2).


[3]
A conflict of interest may exist before representation is undertaken, in which event the representation must be declined, unless the lawyer obtains the informed written consent of each client under the conditions of paragraph (b).  To determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-litigation matters the persons and issues involved. See also Comment to Rule 5.1.  Ignorance caused by a failure to institute such procedures will not excuse a lawyer’s violation of this Rule.  Whether a lawyer-client relationship exists or, having once been established, is continuing, is beyond the scope of these Rules.


[4]
If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the representation, unless the lawyer has obtained the informed written consent of the client under the conditions of paragraph (b). See Rule 1.16.  Where more than one client is involved, whether the lawyer may continue to represent any of the clients is determined both by the lawyer’s ability to comply with duties owed to a client who becomes a former client and by the lawyer’s ability to represent adequately the remaining client or clients, given the lawyer’s duties to the former client. See Rule 1.9. See also Comment [29].


[5]
[RESERVED]


Paragraph (a)(1): Identifying Conflicts of Interest: Directly Adverse


[6]
The duty of undivided loyalty to a current client prohibits undertaking representation directly adverse to that client without that client’s informed written consent.  Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated.  The client as to whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the lawyer-client relationship is likely to impair the lawyer’s ability to represent the client effectively.  In addition, the client on whose behalf the adverse representation is undertaken reasonably may fear that the lawyer will pursue that client’s case less effectively out of deference to the other client, i.e., that the representation may be materially limited by the lawyer’s interest in retaining the current client.  Thus, a directly adverse conflict arises, for example, when a lawyer accepts representation of a client that is directly adverse to another client the lawyer currently represents in another matter. See Flatt v. Superior Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d 537].  Similarly, a directly adverse conflict under paragraph (a)(1) occurs when a lawyer, while representing a client, accepts in another matter the representation of a person or organization who, in the first matter, is directly adverse to the lawyer’s client.  A directly adverse conflict may also arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving another client. On the other hand, simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.  Other instances that ordinarily would not constitute direct adversity include: (1) a representation adverse to a non-client where another client of the lawyer is interested in the financial welfare or the profitability of the non-client, as might occur, for example, if a client is the landlord of, or a lender to, the non-client; (2) working for an outcome in litigation that would establish precedent economically harmful to another current client who is not a party to the litigation; (3) representing two clients who have a dispute with one another if the lawyer’s work for each client concerns matters other than the dispute; (4) representing clients having antagonistic positions on the same legal question that has arisen in different cases, unless doing so would interfere with the lawyer’s ability to represent either client competently, as might occur, e.g., if the lawyer were advocating inconsistent positions in front of the same tribunal. See Comments [14]-[17A].

[7]
Directly adverse conflicts can also arise in transactional matters.  For example, if a lawyer is asked to represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not undertake the representation without the informed written consent of each client.  Paragraph (a)(1) applies even if the parties to the transaction have a common interest or contemplate working cooperatively toward a common goal.


[7A]
If a lawyer proposes to represent two or more parties on the same side of a negotiation or lawsuit, the situation is analyzed under paragraph (a)(2), not paragraph (a)(1). See Comments [29]-[33].


Paragraph (a)(2): Identifying Conflicts of Interest: Material Limitation 


[7B]
Conflicts of interest that create a significant risk that a lawyer’s representation of one or more clients will be materially limited as provided in paragraph (a)(2) can arise from: (1) duties owed a former client or a third person (see Comment [9]); (2) a lawyer’s personal interests (see Comments [10]-[12]); or (3) a lawyer’s joint representation of two or more clients in the same matter (see Comments [29]-[33]).


[8]
Even where there is no direct adversity, a conflict of interest exists if there is a significant risk that a lawyer’s ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a result of the lawyer’s other responsibilities or interests.  For example, a lawyer asked to represent two or more clients in the same matter, such as several individuals seeking to form a joint venture, is likely to be materially limited in the lawyer's ability to recommend or advocate all possible positions that each might take because of the lawyer's duty of loyalty to the other clients.  The conflict in effect forecloses alternatives that would otherwise be available to each of the clients.  The mere possibility of subsequent harm does not itself require disclosure and informed written consent.  The critical questions are the likelihood that a difference in interests exists or will eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in considering alternatives or foreclose courses of actions that reasonably should be pursued on behalf of each client. See Comments [29]-[33].  Depending on the circumstances, , various relationships a lawyer has may likewise create a significant risk that the lawyer's representation will be materially limited, for example, where (1) the lawyer has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; (2) the lawyer knows or reasonably should know that: (i) the lawyer previously had a legal, business, financial, professional, or personal relationship with a party or witness in the same matter, and (ii) the previous relationship would substantially affect the lawyer’s representation; (3) the lawyer has or had a legal, business, financial, professional, or personal relationship with another person or entity and the lawyer knows or reasonably should know that either the relationship or the person or entity would be affected substantially by resolution of the matter; (4) a lawyer or law firm representing a party or witness in the matter has a lawyer-client relationship with the lawyer, the lawyer’s law firm, or another lawyer in the lawyer’s law firm; and (5) a lawyer representing a party or witness in the matter is a spouse, parent or sibling of the lawyer, or has an intimate personal relationship with the lawyer or with another lawyer in the lawyer’s law firm. 


Lawyer’s Responsibilities to Former Clients and Other Third Persons


[9]
A lawyer’s duties of undivided loyalty and independence of professional judgment may be materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer’s responsibilities to other persons, such as fiduciary duties arising from a lawyer’s service as a trustee, executor or corporate director. See, e.g., William H. Raley Co, Inc. v. Superior Court (1983) 149 Cal.App.3d 1042 [197 Cal.Rptr. 232].

Personal Interest Conflicts


[10]
The lawyer’s own interests should not be permitted to have an adverse effect on the representation of a client.  For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to give the client detached advice.  A lawyer's legal, business, professional or financial interest in the subject matter of the representation  might also give  rise to a conflict under paragraph (a)(2), where, for example, (1) the lawyer is a party to a contract being litigated; (2) the lawyer represents a client in litigation with a corporation in which the lawyer is a shareholder; or (3) the lawyer represents a landlord in lease negotiations with a professional organization of which the lawyer is a member.  Similarly, when a lawyer has discussions concerning possible employment with an opponent of the lawyer’s client, or with a law firm representing the opponent, such discussions could materially limit the lawyer’s representation of the client.  In addition, a lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed financial interest. See Rules 1.8.1 through 1.8.11 for specific rules pertaining to a number of personal interest conflicts, including business transactions with clients. See also Rule 3.7 concerning a lawyer as witness and Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).


[11]
When lawyers representing different clients in the same matter or in substantially related matters are closely related by blood or marriage, or when there is an intimate personal relationship between the lawyers, there may be a significant risk that client confidences will be revealed and that the lawyer’s family relationship will interfere with both loyalty and independent professional judgment.  As a result, each client is entitled to know of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the representation.  Thus, a lawyer who is related to another lawyer, e.g., as parent, child, sibling or spouse, or who is in an intimate personal relationship with another lawyer, ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each client gives informed written consent.  The prohibition on representation arising from a close family relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are associated. See Rule 1.10.


[12]
A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship predates the formation of the lawyer-client relationship. See Rule 1.8.10.


Interest of Person Paying for a Lawyer’s Service


[13]
A lawyer may be paid from a source other than the client, including a co-client, if the client gives informed written consent and the arrangement does not compromise the lawyer’s duty of loyalty or independent judgment to the client. See Rule 1.8.6.  If acceptance of the payment from any other source presents a significant risk that the lawyer’s representation of the client will be materially limited by the lawyer’s own interest in accommodating the person paying the lawyer’s fee or by the lawyer’s responsibilities to a payor who is also a co-client, then the lawyer must comply with the requirements of paragraph (b) before accepting the representation, including determining whether the lawyer has the ability to obtain the client’s consent to the representation and, if so, whether the client has adequate information about the material risks of the representation. See Comments [14]-[17A].


Prohibited Representations


[14]
Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in paragraph (b), in some situations a lawyer cannot properly ask for such agreement or provide representation on the basis of the client’s consent.  When the lawyer is representing more than one client, the question of consent must be resolved as to each client.


[15]
A lawyer’s ability to obtain consent is typically determined by considering whether the interests of the clients will be adequately protected if the clients are permitted to give their informed written consent to representation burdened by a conflict of interest.  Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation. See Rule 1.1.


[16]
Paragraph (b)(2) describes conflicts to which a client cannot consent because the representation is prohibited by applicable law.  For example, certain representations by a former government lawyer are also prohibited, despite the informed consent of the former client. See, e.g., Business and Professions Code section 6131.

[17]
Paragraph (b)(3) describes conflicts for which client consent cannot be obtained because of the interests of the legal system in vigorous development of each client’s position when the clients are aligned directly against each other in the same litigation or other proceeding before a tribunal.  Whether clients are aligned directly against each other within the meaning of this paragraph requires examination of the context of the proceeding. See, e.g., Woods v. Superior Court (1983) 149 Cal.App.3d 931 [107 Cal.Rptr. 185] (the lawyer of a family-owned business organization should not represent one owner against the other in a marital dissolution action); Klemm v. Superior Court (1977) 75 Cal.App.3d 893, 898 [142 Cal.Rptr. 509] (a lawyer may not represent parties at hearing or trial when those parties’ interests in the matter are in actual conflict).  Although paragraph (b)(3) does not preclude a lawyer’s multiple representation of adverse parties to a mediation (because mediation is not a proceeding before a “tribunal” under Rule 1.0.1(m)), such representation may be precluded by paragraph (b)(1).


[17A]
Under paragraph (b)(4), a lawyer must obtain the informed written consent of each affected client before accepting or continuing a representation that is prohibited under paragraph (a).  If the lawyer cannot make the disclosure requisite to obtaining informed written consent, (see Rules 1.0.1(e) and 1.0.1(e-1)), without violating the lawyer’s duty of confidentiality, then the lawyer may not accept or continue the representation for which the disclosure would be required. See Rule 1.6 and Business and Professions Code section 6068(e).  A lawyer might also be prevented from making a required disclosure because of a duty of confidentiality to former, current or potential clients, because of other fiduciary relationships such as service on a board directors, or because of contractual or court-ordered restrictions.  In addition, effective client consent cannot be obtained when the person who grants consent lacks capacity or authority. See Civil Code section 38; and see Rule 1.14 regarding clients with diminished capacity.


Disclosure and Informed Written Consent


[18]
Informed written consent requires that the lawyer communicate in writing to each affected client the relevant circumstances and the actual and reasonably foreseeable adverse consequences of the conflict on the client's interests and the lawyer's representation and that the client thereafter gives his or her consent in writing. See Rules 1.0.1(e) (informed consent) and 1.0.1(e-1) (informed written consent) and Comments [6] and [7] to that Rule.  The information required depends on the nature of the conflict and the nature of the risks involved.  When representation of multiple clients in a single matter is undertaken, the information must include the implications of the joint representation, including possible effects on loyalty, confidentiality and the lawyer-client privilege and the advantages and risks involved. See Comment [30] (effect of joint representation on confidentiality).


[19]
Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. See Comments [14]-[17A].


[20]
Paragraph (b) requires the lawyer to obtain the informed consent of the client in writing. See Rule 1.0.1(n) (writing includes electronic transmission).  The requirement of a written disclosure, (see Comment [18]), does not supplant the need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives and to raise questions and concerns.  Rather, the writing is required in order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing.


Duration of Consent


[20A]
A disclosure and an informed written consent are sufficient for purposes of this Rule only for so long as the relevant facts and circumstances remain unchanged.  With any material change, the lawyer may not continue the representation without making a new written disclosure to each affected client and obtaining a new written consent.

Revoking Consent


[21]
A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the lawyer’s representation of that client at any time. Whether revoking consent to the client’s own representation precludes the lawyer from continuing to represent other clients depends on the circumstances, including the nature of the conflict, whether the client revoked consent because of a material change in circumstances, the reasonable expectations of the other client, whether material detriment to the other clients or the lawyer would result, and the lawyer’s confidentiality obligations to the client revoking consent.

Consent to Future Conflict


[22]
Lawyers may ask clients to give advance consent to conflicts that might arise in the future, but a client’s consent must be “informed” to comply with this Rule.  A lawyer would have a conflict of interest in accepting or continuing a representation under a consent that does not comply with this Rule.  Determining whether a client’s advance consent is “informed,” and thus complies with this Rule, is a fact-specific inquiry that will depend first on the factors discussed in Comments [18]-[20] (informed written consent).  However, an advance consent can comply with this Rule even where the lawyer cannot provide all the information and explanation Comments [18]-[20] ordinarily requires.  A lawyer’s disclosure to a client must include: (i) a disclosure to the extent known of facts and reasonably foreseeable consequences; and (ii) an explanation that the lawyer is requesting the client to consent to a possible future conflict that would involve future facts and circumstances that to a degree cannot be known when the consent is requested.  The lawyer also must disclose to the client whether the consent permits the lawyer to be adverse to the client on any matter in the future, whether the consent permits the lawyer to be adverse to the client in the current or in future litigation, and whether there will be any limits on the scope of the consent.  Whether an advance consent complies with this Rule ordinarily also can depend on such things as the following: (1) the comprehensiveness of the lawyer’s explanation of the types of future conflicts that might arise and of the actual and reasonably foreseeable adverse consequences to the client; (2) the client’s degree of experience as a user of the legal services, including experience with the type of legal services involved in the current representation; (3) whether the client has consented to the use of an adequate ethics screen and whether the screen was timely and effectively instituted and fully maintained; (4) whether before giving consent the client either was represented by an independent lawyer of the client’s choice, or was advised in writing by the lawyer to seek the advice of an independent lawyer of the client’s choice and was given a reasonable opportunity to seek that advice; (5) whether the consent is limited to future conflicts unrelated to the subject of the representation; and (6) the client’s ability to understand the nature and extent of the advance consent.  A client’s ability to understand the nature and extent of the advance consent might depend on factors such as the client’s education and language skills.  An advance consent normally will comply with this Rule if it is limited to a particular type of conflict with which the client already is familiar.  An advance consent normally will not comply with this Rule if it is so general and open-ended that it would be unlikely that the client understood the potential adverse consequences of granting consent.  However, even a general and open-ended advance consent can be in compliance when given by an experienced user of the type of legal services involved that was independently represented regarding the consent or was advised in writing by the lawyer to seek the advice of an independent lawyer of the client's choice and was given a reasonable opportunity to seek that advice.  In any case, advance consent will not be in compliance in the circumstances described in Comments [14]-[17A] (prohibited representations). See Rule 1.0.1(e) (informed consent) and 1.0.1 (e-1) (informed written consent).  A lawyer who obtains from a client an advance consent that complies with this Rule will have all the duties of a lawyer to that client except as expressly limited by the consent.  A lawyer cannot obtain an advance consent to incompetent representation. See Rule 1.8.8.

Conflicts in Litigation


[23]
Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the clients’ consent.  On the other hand, simultaneous representation of parties whose interests in litigation may conflict, such as co-plaintiffs or co-defendants, is governed by paragraph (a)(2).  A conflict may exist by reason of substantial discrepancy in the parties’ testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of settlement of the claims or liabilities in question.  Such conflicts can arise in criminal cases as well as civil.  The potential for conflict of interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant.  On the other hand, joint representation of persons having similar interests in civil litigation is permitted if the requirements of paragraph (b) are satisfied.


[24]
Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients.  The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest.  A conflict of interest exists, however, if there is a significant risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client.  Factors relevant in determining whether the clients need to be informed of the risk include: where the cases are pending, whether the issue is substantive or procedural, the temporal relationship between the matters, the significance of the issue to the immediate and long-term interests of the clients involved and the clients’ reasonable expectations in retaining the lawyer.  If there is significant risk of material limitation, then absent informed written consent of the affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters to the extent permitted by Rule 1.16.


[24A]
If permission from a tribunal  to terminate a representation is denied, the lawyer is obligated to continue the representation notwithstanding the provisions of this Rule. See Rule 1.16(c).


[25]
This Rule applies to a lawyer’s representation of named class representatives in a class action, whether or not the class has been certified.   For purposes of this Rule, an unnamed member of a plaintiff or a defendant class is not, by reason of that status, a client of a lawyer who represents or seeks to represent the class.  Thus, the lawyer does not typically need to get the consent of an unnamed class member before representing a client who is adverse to that person in an unrelated matter.  Similarly, a lawyer seeking to represent an opponent in a class action does not typically need the consent of an unnamed member of the class whom the lawyer represents in an unrelated matter.  A lawyer representing a class or proposed class may owe civil duties to unnamed class members, and this Comment is not intended to alter those civil duties in any respect.

Nonlitigation Conflicts


[26]
Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation.  For a discussion of directly adverse conflicts in transactional matters that are prohibited by paragraph (a)(1), see Comment [7].  Relevant factors in determining whether there is significant risk for material limitation as provided in paragraph (a)(2) include the duration and intimacy of the lawyer’s relationship with the client or clients involved, the functions being performed by the lawyer, the likelihood that disagreements will arise and the likely prejudice to the client from the conflict. The question is often one of proximity and degree. See Comment [8].


[27]
For example, conflict questions may arise in estate planning and estate administration.  A lawyer may be called upon to prepare wills for several family members, such as husband and wife, and, depending upon the circumstances, a conflict of interest may be present.


[28]
[RESERVED]


Special Considerations in Joint Representation


[29]
When a lawyer represents multiple clients in a single matter, the lawyer’s duties to one of the clients can interfere with the performance of the lawyer’s duties to the other clients.  In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the joint representation fails because the potentially adverse interests cannot be reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the joint representation fails. In some situations, the risk of failure is so great that multiple representation is plainly impossible.  For example, a lawyer cannot undertake joint representation of clients where contentious litigation or negotiations between them are imminent or contemplated.  Generally, if the relationship between the parties has already assumed antagonism, the possibility that the clients’ interests can be adequately served by joint representation is not likely.  Other relevant factors include whether the lawyer subsequently will represent both parties on a continuing basis and whether the situation involves creating or terminating a relationship between the parties.


[29A]
Examples of conflicts that arise under paragraph (a)(2) from representing multiple clients in the same matter and that will likely preclude a lawyer from accepting or continuing a joint representation unless the lawyer complies with paragraph (b) include the following situations: (1) the lawyer receives conflicting instructions from the clients and the lawyer cannot follow one client’s instructions without violating another client’s instruction; (2) the clients have inconsistent interests or objectives so that it becomes impossible for the lawyer to advance one client’s interests or objectives without detrimentally affecting another client’s interests or objectives; (3) the clients have antagonistic positions and the lawyer is obligated to advise each client about how to advance that client’s position relative to the other’s position; (4) the clients have inconsistent expectations of confidentiality because one client expects the lawyer to keep secret information that is material to the matter; (5) the lawyer has a preexisting relationship with one client that affects the lawyer’s independent professional judgment on behalf of the other client(s); (6) the clients make inconsistent demands for the original file.

[30]
A particularly important factor in determining the appropriateness of joint representation is the effect on lawyer-client confidentiality and the lawyer-client privilege.  With regard to the lawyer-client privilege, although each client’s communications with the lawyer are protected as to third persons, as between jointly represented clients, the privilege does not attach.  Hence, it must be assumed that if litigation results between the joint clients, the privilege will not protect any such communications. See Evidence Code sections 952 and 962.  In addition, because of the lawyer’s obligations under Rule 1.4, the lawyer must inform each jointly represented client in writing of that fact and also that the client should normally expect that his or her communications with the lawyer will be shared with other jointly-represented clients. See also Comments [18]-[20]. 


[31]
[RESERVED]


[32]
When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the lawyer’s role is not that of partisanship normally expected in other circumstances and, thus, that the clients may be required to assume greater responsibility for decisions than when each client is separately represented.  Any limitations on the scope of the representation made necessary as a result of the joint representation should be fully explained to the clients at the outset of the representation. See Rule 1.2(c).


[33]
Subject to the above limitations, each client in the joint representation has the right to the lawyer’s undivided loyalty and the protection of Rule 1.9 concerning the obligations to a former client.  The client also has the right to discharge the lawyer as stated in Rule 1.16.


Organizational Clients


[34]
A lawyer who represents a corporation or other organization does not, by virtue of that representation, necessarily represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to the client’s affiliates, or the lawyer’s obligations to either the organizational client or the new client are likely to limit materially the lawyer’s representation of the other client.


[35]
A lawyer for a corporation who is also a member of its board of directors (or a lawyer for another type of organization who has corresponding fiduciary duties to it) should determine whether the responsibilities of the two roles may conflict.  The lawyer may be called on to advise the corporation in matters involving actions of the directors.  Consideration should be given to the frequency with which such situations may arise, the potential intensity of the conflict, the effect of the lawyer’s resignation from the board and the possibility of the corporation’s obtaining legal advice from another lawyer in such situations.  If there is material risk that the dual role will compromise the lawyer’s independence of professional judgment, the lawyer should not serve as a director or should cease to act as the corporation’s lawyer when conflicts of interest arise.  The lawyer should advise the other members of the board that in some circumstances matters discussed at board meetings while the lawyer is present in the capacity of director might not be protected by the lawyer-client privilege and that conflict of interest considerations might require the lawyer’s recusal as a director or might require the lawyer and the lawyer’s firm to decline representation of the corporation in a matter.


Insurance Defense

[36]
In State Farm Mutual Automobile Insurance Company v. Federal Insurance Company (1999) 72 Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court held that the predecessor to paragraph (a) was violated when a lawyer, retained by an insurer to defend one suit against an insured, filed a direct action against the same insurer in an unrelated action without securing the insurer’s consent.  Notwithstanding State Farm, paragraph (a) does not apply to the relationship between an insurer and a lawyer when, in each matter, the insurer’s interest is only as an indemnity provider and not as a direct party to the action.


[37]
Paragraph (a)(2) is not intended to modify the tripartite relationship among a lawyer, an insurer, and an insured that is created when the insurer appoints the lawyer to represent the insured under the contract between the insurer and the insured.  Although the lawyer’s appointment by the insurer makes the insurer and the insured the lawyer’s joint clients in the matter, the appointment does not by itself create a significant risk that the representation of the insured, insurer, or both will be materially limited under paragraph (a)(2).


Public Service


[38]
For special rules governing membership in a legal service organization, see Rule 6.3; for participation in law related activities affecting client interests, see Rule 6.4; and for work in conjunction with certain limited legal services programs, see Rule 6.5.


RRC - 3-310 [1-7] - Rule - ALT1 - DFT2.2A (02-28-10) - CLEAN-LAND-LM



